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PREFACE

This material was first prepared and the panelsskssors have gone through it several times.
The members of panels of assessors have contribatestiructive ideas to the material. Thus, the

writer is indebted to

Ato Abdulmelik Abubeker;
Ato Tsegaye Regassa,

Ato Hagos Woldu

Ato Woldemichael Messebo;

The writer is privileged to get important ideasnfréhe instructors and students of the course on
the workshop held in August 2008. The writer wantexpress his indebtedness from the within
his heart for their contribution. The first task seeaaccording to the comments of the instructors
is related to its bulkiness: accordingly, the mates reduced to some 256 pages from 345. In

the course of revising the material,

* the concept of legal pluralism is more elaborated;

* the units on sources of law, and interpretatiolaafare made short to the extent possible;

« the unit on juridical acts is made simple;

* the unit on alternative dispute resolution is venych summarized;

* the contents are reflected on the outline of thes

* practical court cases are included;

» some additional materials are included and the mahis updated.
With regard to the nature of the material, the @vrttas tried to make it more original than the
first one. What is more, varieties of questionsiackuded in the material. In general the material
is upgraded and simplified. Finally the writer ends his thanks to the Justice and Legal research

Institute with out it such a task could not be made
Tesfaye Abate Abebe

Addis Ababa, October 9, 2008
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COURSE INTRODUCTION

This course mainly focuses on the nature of law thedEthiopian legal systems. Thus,
basic features of law, sources of law in genera #re sources of Ethiopian law are
covered. The making and repeal of laws will alsodealt with under this course. In
addition, hierarchy of laws and classification @ivk will be covered by the course. Most
important, the student shall be introduced to thedenn legal systems of the world.
Further, the student will begin to learn how toenpret written laws, an essential legal

skill of lawyers.

The course will also focus on the Ethiopian legatams. In addition, the Ethiopian legal
traditions are included in the course. Further, ¢barse will explore some traditional

mechanisms of Dispute Resolution in Ethiopia.
COURSE OBJECTIVES
After the completion of this course, the studerit g able to:

» explain the nature of law;

» describe the distinction between legal norms andlagal norms;

» evaluate the significance of material sources bfdpian laws;

* compose ideas on formal sources of our laws;

» identify methods of classification of laws alongtlwthe criteria based on which
laws are classified;

* compare and contrast law making process in Eidjop

» categorize laws in their hierarchical order;

» state the process of making of laws in Ethiopia;

* interpret Ethiopian laws based on rules of intetgion;

» identify the technique of repealing laws in Ethapi

» explain the common rules applicable to all juridi@ets;

» state the features of traditional dispute resotutiechanisms in Ethiopia; and

» apply the rules and principle of law in practice.

1
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TEACHING METHODS

In order to deliver the course, a combination atuees, discussions, and group works
will be used. Personal and group reflections widoabe required from students.
Moreover, students will be encouraged to commepnueal and/or hypothetical cases
as may be found necessary. Small papers and/oysesdbalso be expected of students
in order that they will have the opportunity to deand gain an understanding of the
concepts that the course exposes them to. It Isetaoted that these methods will be
adapted to the needs, learning styles, potentiagidents with disabilities and/or special

needs.

MODE OF ASSESSMENT

In order to assess the performance of the studdnterse methods that can ensure
continuous assessment may be utilized. Tests,rassigs, presentations, papers/essays,

and /or exams will be used to this effect.

PART I: INTRODUCTION TO LAW

UNIT ONE: NATURE AND FUNCTION OF LAW
UNIT OBJECTIVES

After completing this unit, the student will be albb:
» define law;
» explain basic feature of law;
» analyze theories of law;
» identify the purposes of law;
» state the relation between law and state;

» Distinguish between legal norms and non-legal norms



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

UNIT OBJECTIVES
After completing this Unit, you will be able to:

» define the main legal systems of the world;

» discuss the criterion to classify laws into comniem and civil law legal system;

» explain the general characteristics of common law aivil law legal systems;
and

» compare and contrast the merits and demerits sétlegal systems.

UNIT INTRODUCTION

In order to achieve the above-mentioned objectiweswill consider definitions given to

the term ‘law’. Next, we shall discuss the basiatfiees of law. There are different
theories with regard to the concept of law. Considethose theories would help us to
understand the concept of law. Thus, we will besatering these theories. Law is not
without function; it is promulgated to perform @ert purposes. The fourth part of the

unit is covering this issue as well.

Law and state have relationships. What are theioakhips between these two, i.e. the
law and the state? The fifth part of this unit &vdted to consider this point. Further, we
will be treating the difference between legal nomnsl non-legal norms. Then, we will
summarize our discussion by pointing out main id¥dlsat is more, questions are given

at the last part of the unit to help you to checlryprogress in learning the unit.

Lastly, references are given to facilitate youttier readings on the unit.

1.1. DEFINITION OF LAW

What is Law? Can you guess what essential poirdsldibe taken into account to define

law?

Jurists have defined law differently from differgmbint of views. It has been called

Dhama in Hindu jurisprudence and “Hukum” in Islarmeistem. Romans calledjits and

3
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in Germany and France, it is calledRechtandDroit respectively [N.V. PARANJAPE;
2001: 133].

Defining the term ‘law’ is not an easy task becatlmeterm changes from time to time
and different scholars define the term variouslgfilition of the term may vary due to
the different types of purposes sought to be aedieefinitions given to the term law

are as many as legal theories.

According to Black’s Law Dictionary [Garner; 2008I00] law consists of rules of action
or conduct. These rules are issued by an authanitgddition, these rules have binding
force and are obeyed and followed by citizens. 8@amor other legal consequence may

help the law to be abided by citizens.

From the pragmatic point of view, American juriBenjanin Nation Cordazo defines law
as “a principle or rule of conduct so establishedogjustify a production with reasonable
certainty that it will be enforced by the courtsit§ authority is challenged.” [Steven;
2003: 8]. According to Holmes “the prophecies dfatvthe courts will do in fact, and
nothing more pretentious, are what | mean by thé'.ldt is observable from these

definitions that courts play great role in applyamywell as creating the law.

From the sociological perspective, Max Weber suggsit an order will be called law if
it is externally guaranteed by the probability tbaercion (physical or psychological), to
bring about conformity or avenge violation will beplied by a staff of people holding

themselves especially ready for that purpose [8te2@03: 8].

He argues that law has three features that disshgufrom other normative orders such

as custom or convention [[Steven; 2003: 9]:

a) There must be a pressure that comes from extenn#gie form of actions or
threats of action by others regardless of the pensants to boy the law or not;

b) These external actions or threats of action alviayslve coercion or force;

¢) Individuals whose official role is to enforce theaM must enforce the coercive

action.
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He refers to state particularly when he talks alaffitials who enforce the law because

they are state officials who are empowered to da th

In general, law may be described in terms of legder tacitly or formally accepted by
the society and enforced. A body of binding ruledfisent compliance of them is

ensured by some mechanism accepted by commurdies! law [Paton; 1967].
1.2. BASIC FEATURES OF LAW

[Biset Beyene, Introductory Note on Law in generaQ06, Unpublished, Alpha
University College, Pp. 1ff]

Analysing the features and nature common to alslaweuld help us to understand the
concept of law. Among these features and natufes,ones considered as essential

include generality, normativity and sanction.
) GENERALITY

Law is a general rule of human conduct. It doesspetify the names of specific persons
or behaviours. Hence, its generality is both im&iof the individuals governed and in

terms of the social behaviour controlled.

The extent of its generality depends on-on whom ltve is made to be applicable.

Consider the following illustrations.

1. “Every one has the right to life, liberty and thecsrity of a person.” [Art 3,
UNDHR; 1948].

- This law is made to be applicable to every persorthis world. Therefore, it is

universal.

2. “Every person has the inviolable and inalienabightrito life, the security of
person and liberty.” [Article 14 of the 1995 Congiion of the Federal

Democratic Republic of Ethiopial].
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- This constitutional provision is made to be apgile to every person in Ethiopia.

S0, the extent of its generality is national. Tikikess general than the first illustration.

3. “Every Ethiopian national, without any discrimirati based on colour, race,

nation, nationality, sex, status, has the followilgipts...

(b) On attainment of 18 years of age, to vote roatance with the law.” [Article
38(1)(b) of the 1995 Constitution of the Federalnideratic Republic of
Ethiopia.].

- This law is made to be applicable only to Eth&mpinationals who attain 18

years of age. Therefore, it is even less geneaal the second illustration.

4. “Whoever intentionally spreads or transmits a comiwable human disease is
punishable with rigorous imprisonment not exceedergyears.” [Article 514 (1)
of the 2004 Criminal Code of the Federal Democragpublic of Ethiopia].

- This law is made to be applicable only opesson who commits the crime.

Therefore, it is even less general tharthird illustration.

5. “The term of office of the presidents shall be gears. No person shall be
selected president for more than two terms” [AeticfO(4) of the 1995

Constitution of the Federal Democratic Republi€&dfiopia).

- This law is made to be applicable only to a peradio becomes a president in

Ethiopia. Therefore, it is even less general tiw@fourth illustration.

Under all these illustrations, the subjects of lanes given in general terms. However, the
extents of the generalities decrease from univiggysal an individual person. Generality
of the subject of the law may serve two purpos@stl¥, it promotes uniformity and
equality before the law because any person fallimder the group governed by the law
will be equally treated under the same law. Seggntgives relative permanence to the
law. Since it does not specify the names of theqes governed, the same law governs

any person that falls in the subject on whom theitamade to be applicable. There is no
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need to change the law when individuals leave tbhag This is what can clearly be seen
from the fifth illustration. Even if the former mielent’'s term of office has lapsed, the
same law governs the present and future presiddétitsut any need to change the law.
The permanence of law is indicated as relativetere is no law made by person, which

can be expected to be applicable eternally.

Generality of law, as indicated above, does noy oefer to the subjects governed but
also the human conduct, which is controlled. The&mw conduct in any law is given as a
general statement on possible social behaviodonds not refer to any named specific act
like stealing, killing by shooting and killing bysearing. Just a law can govern millions
of similar acts and that saves the legislator froaking millions of laws for similar acts,

which may make the law unnecessarily bulky.

) NORMATIVITY

Law does not simply describe or explain the humamdact it is made to control. It is
created with the intention to create some normthénsociety. Law creates norms by
allowing, ordering or prohibiting the social beh@awi. This shows the normative feature
of the law. Based on this feature, law can be tdladsas permissive, directive or

prohibitive.

A) Permissive Law

Permissive laws allow or permit their subjects ¢otlge act they provide. They give right
or option to their subjects whether to act or moatt. Most of the time such laws use

phrases like:

- has/ have the right to

- is/are permitted/allowed to
- shall have the right

- shall be entitled to

- may

- is/are free to
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Illustrations:

1. “Every person is free to think and to expressitiea.” [Article 14 of The 1960 Civil
Code of Ethiopial].

- The human conduct to think and to express ideg@&imitted by this law. Therefore, it

is a permissive law.

2. “Accused persons have the right to be informéth wufficient particulars of charge
brought against them and to be given the chargeriting.” [Article 20(2) of the
1995 Constitution of the Federal Democratic RepubdliEthiopia).

- “have the right to” in this law shows that thébgct is given the right or permitted to
get the charge in writing and to be informed itgtipalars. Therefore, it is permissive

law.
B) Directive law

Directive law orders, directs or commands the silifedo the act provided in the law. It
is not optional. Therefore, the subject has lega&y do do it whether s/he likes it or not,
otherwise, there is an evil consequence that sitts unless s/he does it as directed by

the law. Directive law usually uses phrases like:

- must

- shall

- has/have the obligation
- is/are obliged to

- is/are ordered to

- shall have the obligation/duty
[llustrations:

1. “The debtor shall personally carry out his obliga8 under the contract where

this is essential to the creditor or has been eshyeagreed.” [Civ. C. Art.

8



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

1740(1)]. “Shall.... carryout” in this law shows thtite contracting party, the
debtor, is directed, ordered or commanded gy l#w as it is provided.
Therefore, this law is directive law.

2. “Every worker _shall have théollowing obligations to perform in person the

work specified in the contract of employment.” (frasis added) [Article 13(1)
of the 2003 Labour Code Proclamation No. 377/2003].

"Shall have the ... obligations to” in this law shothsit the worker is directed by the

law as it is provided in the law. Therefore, itlisective law.

In general, directive laws are mandatory provisiohtaws. They oblige the subject

to act, as they require him/her to act.

C) Prohibitive law

Prohibitive law discourages the subject from ddimg act required not to be done. If the
subject does the act against the prohibition, ahfelMows as the consequence of the
violation. All criminal code provisions are prohile laws. Prohibitive laws usually use
phrases like:

- must not;

- shall not;

- should not;

- no one shall/should;

- no person shall/should;

- may not;

- is/are not permitted/allowed,;

- is/are prohibited;

- is/are punishable; and

- isacrime.
Illustrations:

1. “Any unmarried person who marries another he kntwse tied by the bond of

9



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

an existing marriage is punishable with simple iisgmment.” [Article 650(2) of
the 2004 Criminal Code of Ethiopia]

"Is punishable” in this law, indicates that the ldigcourages such act. Therefore, it is

prohibitive law.

2. “No one may enter the domicile of another agaihstwill of such person, neither
may a search be effected there in, except in the peovided by law.”[Civ. C. Art
13].

“No one may” shows that any one is discouragethfacting as provided by the

law and so it is a prohibitive law.
[lI) Sanction

Each and every member of a society is requiredotlovi the law. Where there is
violation the law sanction would follow. Sanctioocarding to Black’s Law Dictionary
[Garner; 2004: 1368], is a penalty or coercive meashat results from failure to comply
a law. The main purpose of sanction is to prompagy (a wrong doer) to respond. In
other words, sanction will make the wrong doerhiok that s/he made a fault and s/he
should correct it. Sanction may be criminal. Criatisanction is a sanction attached to
criminal liability [Garner; 2004: 1368]. If the fiicommitted is defined by criminal law,

the person will be liable to a sanction providedemthe criminal law.
LEARNING ACTIVITIE

1) Law is general, Explain.
2) One of the natures of law is normativity. AnalyBe toncept of normative.

3) Explain sanction as a basic feature of law.
1.3. MAJOR THEORIES OF LAW

[Biset Beyene, Introductory Note on Law in Gene?alQ6: 5-10]

10
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Different legal theories developed throughout dtese Though there are a number of
theories, only four of them are dealt with hereemdhey are Natural, Positive, Marxist,
and Realist Law theories. You may deal other tRsoin detail in your course on

jurisprudence.
1.3.1. NATURAL LAW THEORY

Natural law theory is the earliest of all theorids.was developed in Greece by
philosophers like Heraclitus, Socrates, Plato, Aristotle. It was then followed by other
philosophers like Gairus, Cicero, Aquinas, Gratidepbes, Lock, Rousseau, Kant and
Hume. In their studies of the relation between reatind society, these philosophers have
arrived at the conclusion that there are two tygfdaw that govern social relations. One
of them is made by person to control the relatisithin a society and so it may vary
from society to society and also from time to tomithin a society. The other one is that
not made by person but controls all human beingh@fworld. Such laws do not vary
from place to place and from time to time and eusead to control or weigh the laws
made by human beings. These philosophers nameldwsemade by human beings as

positive lawsand the laws do not made by human beingadsral laws.

Natural law is given different names based onhtsracteristics. Some of them are law of

reason, eternal law, rational law, and principlesaiural justice.

Natural law is defined by Salmond as “the princspdd natural justice if we use the term
justice in its widest sense to include all formsightful actions.” Natural law theory has
served different societies in many ways. The Romesesl it to develop their laws ps

civile, laws governing roman citizens, aju$ gentiumlaws governing all their colonies

and foreigners.

The Catholic Pope in Europe during the middle agmome dictator due to the teachings
of Thomas Aquinas that natural law is the law ofiGo the people and that the pope was
the representative of God on earth to equally eefthem on the subjects and the kings.
At the late of the Feudalism stage, Locke, Montesgnd others taught that person is

created free, equal and independent by takingdheeapt of Natural law as the individual

11
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right to life, liberty, and security. Similarly, Reseau’s teachings of individual’s right to
equality, life, liberty, and security were basedmatural law. The English Revolution of
1888, the American Declaration of Independence thiedFrench Revolution of 1789

were also results of the Natural law theory.

Despite its contribution, however, no scholar coptdvide the precise contents of the
natural law. As a result, it was subjected to @stns of scholars like John Austin who

rejected this theory and latter developed the iauper called positive law theory.
1.3.2. POSITIVE LAW THEORY

Positive law theory is also called, imperative oalgsts law theory. It refers to the law
that is actually laid down by separating “is” frahee law, which is “ought” to be. It has
the belief that law is the rule made and enforcgdhle sovereign body of the state and

there is no need to use reason, morality, or jasbadetermine the validity of law.

According to this theory, rules made by the sowgreire laws irrespective of any other
considerations. These laws, therefore, vary froatelto place and from time to time.
The followers of this theory include Austin, Benthaand H.L.A Hart. For these

philosophers and their followers law is a commahdhe sovereign to his/her subjects
and there are three elements in it: command; smrerand sanction. Command is the
rule given by the sovereign to the subjects or [eeopder the rule of the sovereign.
Sovereign refers to a person or a group of persiemsanding obedience in the state.

Sanction is the evil that follows violations of thée.

This theory has criticized by scholars for definlag in relation to sovereignty or state
because law is older than the state historicallg #ns shows that law exists in the
absence of state. Thus, primitive law (a law atttiree of primitive society) serves the

same function as does mature law [Paton; 1967].72-3

With regard to sanction as a condition of law irsipee law, it is criticized that the
observance of many rules is secured by the promfseeward (for example, the

fulfilment of expectations) rather than imposingaaction. Even though sanction plays a

12
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role in minority who is reluctant, the law is obdybecause of its acceptance by the
community “habit, respect for the law as such, andesire to reap the rewards which
legal protection of acts will bring” are importafatctors the law to be obeyed [Paton;
1967:74]

The third main criticism of definition of law by Atin (positive law theory) is that it is

superficial to regard the command of the soveraigrhe real source of the validity of
law. It is argued that many regard law as validaoese it is the expression of natural
justice or the embodiment of the sprit of peoplatfi; 1967: 77].

1.3.3. MARXIST LAW THEORY

Marxists believe that private property is the bdeisthe coming into existence of law

and state. They provide that property was the clarsereation of classes in the society
in which those who have the means of production exgloit those who do not have

these means by making laws to protect the privadpauty. They base their arguments on
the fact that there was neither law nor state imigiwe society for there was no private

property. The theory has the assumption that pecquteattain a perfect equality at the
communism stage in which there would be no pripatperty, no state and no law. But,
this was not yet attained and even the practicthefmajor countries like the former

United Soviet Socialist Russia (U.S.S.R.) has pdotet the theory is too good to be
turn[Beset; 2006 ]. Nevertheless, this theory igsllemged and the theory of private
property triumphs.

1.3.4. REALIST THEORY OF LAW [Biset; 2006]

Realist theory of law is interested in the actuarking of the law rather than its
traditional definitions. It provides that law is aththe judge decides in court. According
to this theory, rules not put to use to solve pcatttases are not laws but merely existing
as dead words and these dead words of law getohfg when applied in reality.
Therefore, it is the decision given by the judgénmt the legislators that is considered as
law according to this theory. Hence, this theorlidves that the lawmaker is the judge

and not the legislative body.
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This theory has its basis in the common law legatesn in which the decision
previously given by a court is considered as aqufent to be used as a law to decide
future similar case. This is not applicable in kchaw legal system, which is the other
major legal system of the world, and as a resigtttieory has been criticized by scholars
and countries following this legal system for theyolaws of their legal system are
legislation but not precedents. This implies tihat tawmaker in civil law legal system is
the legislative body but not the judge. The follosvef this theory include Justice Homes,
Lawrence Friedman, John Chpman Gray, Jerom Fraa,NK Lewelln and Yntema.

LEARNING ACTIVITIES

1) Enumerate and explain important theories of law.
2) Explain the natural law theory.

3) Discuss the realist theory of law.
1.4. FUNCTIONS OF LAW [Biset; 2006]

Why we need law? What functions does law have iaryocalities? As the issue of
definition of law, there is no agreement among &iscas to the functions of law. Jurists
have expressed different views about the purpodefuarction of law. It is well known
that law is a dynamic concept, which keeps on cimgngith time and place. It must
change with changes in the society. Law, in theenodense, is considered not as an end
in itself, but is a means to an end. The end isrsag of social justice. Almost all
theorists agree that law is an instrument of sagujustice. As Salmond rightly pointed
out, “law is a body of principles recognized anglagd by the State in the administration
of justice.” Even Hobbes and Locke recognisedpthstive role of law when they said,
“the end of law is not to abolish or restrain batgreserve or enlarge freedom and
liberty.” For Kant, the aim of law is the adjustmef one’s freedom to those of other
members of the community. Bentham gave a very igadatersion of the purpose of law,
which according to him, is maximization of the hmgss of the greatest number of the

members of the community.
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According to Holland, the function of law is to ens the well-being of the society. Thus

it is something more than an institution for thetpction of individuals’ rights.

Roscoe Pound attributed four major functions of, lammely: (1) maintenance of law and
order in society; (2) to maintain status quo inisg (3) to ensure maximum freedom of
individuals; and (4) to satisfy the basic needshefpeople. He treats law as a species of

social engineering.

The Realist view about the purpose and functiotawfis that for the pursuit of highest

good of the individuals and the state as such obimty agency.

The object of law is to ensure justice. The justiaey be either distributive or corrective.
Distributive justice seeks to ensure fair distribution of sbleenefits and burden among
the members of the communit@€orrective justice, on the other hand, seeks to remedy
the wrong. Thus if a person wrongfully takes possesof another’s property, the court
shall direct the former to restore it to the latfEnis is corrective justice. Rule of law is
sine qua norfor even-handed dispensation of justice. It ingplieat every one is equal
before law and law extends equal protection to yewes; judges should impart justice

without fear or favour and like cases should bataé alike.

It must, however, be stated that justice aloneoistine only goal of law. The notion of
law represents a basic conflict between two differeeeds, namely, the need for
uniformity and the need for flexibility. Uniformitys needed to provide certainty and
predictability. That is, where laws are fixed arehgralized, the citizen can plan his/her
activities with a measure of certainty and prediw¢ legal consequence of his/her
conducts. This is even more necessary in casea@icéaws, notably, the law of contract
or property. Uniformity and certainty of rules @w also bring stability and security in

the social order.
Today the following are taken as important funcsioh law.

A) Social control—- members of the society may have different sa@hles, various

behaviours and interests. It is important to cdnttmse behaviours and to
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inculcate socially acceptable social norms amorgg ttembers of the society.
There are informal and formal social controls. Liavone of the forms of formal
social controls. As to Roscoe Pound, law is a lyigigecialized form of social
control in developed politically organized societyawrence M. Freedman
explains the following two ways in which law playsportant role in social
control:

first, law clearly specifies rules and norms thag assential for the society and
punishes deviant behaviour. “Secondly, the legsiesy carries out many rules of
social control. Police arrest burglars, prosecuprosecute them, courts sentence
them, prison guards watch them, and parole broaléase them [Steven; 2003:
19]

B) Dispute settlement

Disputes are un avoidable in the life of society &nis the role of the law to settle
disputes. Thus, disagreements that are justiceeibllbe resolved by law in court or

out of court using alternative dispute settlemeatinanisms [Steven; 2003: 20].
C) Social change

A number of scholars agree about the role of lawnmdern society as instrument to
social change. Law enables us to have purposiamnpd, and directed social change
[Steven; 2003: 20-21Flexibility of law provides some measure of discretion in law to
make it adaptable to social conditions. If lawiggd and unalterable, it may not respond
to changes spontaneously which may lead to resemtaral dissatisfaction among the
subjects and may even result into violence or rgiah. Therefore, some amount of

flexibility is inevitable in law [Biset; 2006].
LEARNING ACTIVITIES

1) Explain the concept of distributive justice.
2) Analyse the functions of law as stated by RoscamBo

3) State the functions of law as stated by Holland.
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4) Do you think that the functions of law as stateddheesesman are wide? Reason
out.

1.5. RELATIONSHIP BETWEEN LAW AND STATE

What relationship do you envisage between law date® [A note taken from Paton;
1967: 301-311]

There are three main legal theories with regarthéarelationship between law and state.
They are: the state is superior to and createsléawprecedes the state and binds it when
it comes into existence; law and the state arestme thing looked at from different

points of view.

Austin explains that state is superior to and e®daw when he defines law as the
command of the sovereign. According to Austin, ¢herust be a political society of
‘considerable’ numbers, and a superior in thatetgcivho is habitually obeyed by the
bulk of the members of that community. Within tiemmunity, the superior has a
sovereign power to lay down the law. Collectivebnsidered, the sovereign is above the
law, but a member of the legislature is individyddbund by the law. Do you agree with

this proposition? Reason out

The theory of sovereignty has been of service &wraal theory, but some writers go
farther and seek to justify sovereignty as a maedessity instead of as a convenient
hypothesis. For example, Hegelianism treats thee sta a supreme moral end being a
value in itself; it is not bound by the rules ofies that apply to individual person. This
theory ‘grants to state absolutism the virtue ofahdruth’. ‘The state is the divine idea

as it exists on earth’. Do you share this idea?

This theory has been carried farther by the Naw Bascist conceptions, which regard
law as but the will of the Leader. These doctritreat law as an instrument of executive
action, not as a check upon it: law is a weapoactueve the ends of state policy, not a
chain to hamper the executive.
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According to the second theory, law may bind thateStThe sovereign has absolute
power over positive law, but is bound oy naturale Ihering considered that law in the
full sense was achieved only when it bound botharrahd ruled. Ihering regards state as
the maker of law and he argues that law is thdligeat policy of power, and it is easier
to govern if the state voluntarily submits to the/lit has created. Then, Jellinek develops
this doctrine into a theory of auto limitation-tBéate is the creator of law, but voluntarily

submits to it.

However, Krabbe and Duguit deny that the Statetesdaw. Once we postulate that law
is created by a source other than the State,easy to see how the State can be bound.
According to Krabbe, the source of law is the saibje sense of right in the community.
He asserts that any statute, which is opposedeondjority sense of right, is not law.
The legislature, executive, and the judiciary arbosdinate instruments through which

the community expresses its sense of values.

How can a sense of right be effective unless parsoa willing to put their wills at the

service of the ends they desire?
What is the gist of the third theory on the relasibips between law and state?

Kelsen illustrates the third type of theory thaw land the state are really the same. The
state is only the legal order looked at from anoff@nt of view. When we think of the
abstract rules, we speak of the law: when we cengit institutions, which create those
rules, we speak of the State. However, the prddtigaortance of Kelesen’s approach is
that he emphasizes that law is a more fundamentaimthan that of the State. While it
is true that law cannot exist without a legal ortteat order may take forms other than
that of the state. Hence, the theory is wider, thedefore more acceptable, than that of
Austin. A legal order may be created in the intdomal sphere even though no super

state is set up.

What is state? The normal marks of a state arexed fierritory, population, and

competence to rule which is not derived from ano#tate. Kantorowicz, defines the
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state as a juristic person endowed with the righiripose its will on the inhabitants of a

given territory, of which right it cannot by law ldeprived without its own consent.

It may be argued that the law being an instruménhe state is created and established
along with it. No state has ever been without systé law, however crude it may have
been. In like manner, system of law has been withatate defining either directly (i.e.,
through enactments) or indirectly (through recadgnit the law is and assuring its
validity and guarantying its endowment through $pecial machinery at the disposal of
the state only. That is why law is generally defires a set of general statements aimed at
regulating choices in possible human behaviour thaefined or recognized, published
and sanctioned warded by the state.

The definition of law in terms of the State posesssome advantages. It gives a clear-cut
and simple test. It supplies an easy manner to shoanflict between various juridical
orders for example between Church and State. if @ State can provide positive law,
then the Church can have only such legal rulestie grants it. It gives an easy answer
to the problem of validity of law, since law is Mhfor the simple reason that it has been
laid down by the sovereign. It is easy to markri@ment when primitive rules become
law, for we have only to ask whether there is seinate sovereign body that has

issued a command [What is law?: 33-4].
LEARNING ACTIVITIES

1) What are the theories on the relationship betwaerand state?
2) State creates law. Explain.
3) Law and state are the two sides of the same com.y@u agree with this

assertion? Reason out.
1.6. DIFFERENCE BETWEEN LEGAL NORMS AND NON-LEGAL N ORMS
What are legal norms? What do you understand bylegad norms? What do we mean

by norm?
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According to Black's Law Dictionary [2004: 1086]omn is “a model or standard
accepted (voluntarily or involuntarily) by society other large group, against which
society judges some one or something”. Thus, nmmmates a standard that is accepted
by society voluntarily or in voluntarily. The sotyecan judge some one or some thing
against the norm. For example, the standard tamete a given behaviour as right or

wrong is norm.

We have seen that one of the natures of law isitiat norm. The general statement of
a legal norm is not a mere rendition. In fact, sdcial norms differ from the mere
resumption of a philosopher or a doctor, etc. Tsweh propositions made by
philosophers and medical doctors may be usefulesdds; but nobody is bound to follow
them. In contrary, legal norms are binding. In félce essence of the legal norms is that
members of the society are bound to behave in dance with the law. That is why we
usually refer to statements about what will happenan addressee who behave in
accordance with the law attached to the generaératnts. These are what we call
sanctions. Sanctions answer the question: How tieesommunity or group in case the
norms are not obeyed? What are the guaranteestoesthat the norm will be adhered
to? Sanctions are various types but their comniipective is to form norm and to follow
the prescribed norms. Even permissive norms aregssl by sanctions; though in their
case the sanction is addressed to the person fertotdo the thing but to the rest of the
world commanding everybody else not to interferehwthe rights of the person so

entitled.

To summarize, normativity means the choice, whighrule presents with respect to the
described human behaviour; the mandatory charawtethe norm as well as the
possibility of enforcing the norm where it is igedr Of course, law is not only social
norm that has this character of normativity. ESsdigt all kinds of social norms have it
because it is only this character of normativitgttbonverts any general statement into a
norm. Hence, in as far as this character of noritatis concerned, legal norms differ
from the other social norms mainly by the numbep@afsons they address themselves to
and by the nature of the sanctions they apply. ¥Elegal norm is formally structured;

and the three formal elements of a norm’s strucauee the premise (hypothesis), the
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disposition and the sanction. The premise descrihessocial circumstances or the
situations or events, which are the backgroundtfersocial behaviour that the norm has
in mind, and this includes a description of theraddees themselves. The dispositive
element describes the kind of human behaviour eges and preferred by the norm as
well as the choice that norm makes in this resgecs. said that it is this element that
contains the essence of the norm. The sanctidraigtrt of the norm that describes what

will happen if the norm is disobeyed.

However, note should be made of the fact that wendbfind all the three formal
structural elements in one formulation of a sinigigal norm (i.e., one paragraph, one
article, etc.). Often also we see that provisiohsriminal code only embody half of the
dispositive element and the sanction alone, leatnegrest for inference. It therefore
means that complete comprehension of a single nompties the linking together of
various provisions of the law that often belondlifferent branches of the legal system.
That is why it is said that it is always necesdaryrave a comprehensive understanding

of the whole legal system in order to correctlylgmgven one norm.

We can observe that law is a set of norms reggatma general and binding manner,
the general behaviour of person, there by orgagizprotecting and develop certain

social relations. Do you agree with this? Why orywilot?

Both legal and non-legal norms are normatives, thaans both need to create and

develop human behaviours.

Non-legal norms have been inexistent before sttereated while legal norms have
come into existence with the coming into beingtates Thus, societies have been used to
be regulated by non-legal norms foOr example, etithe of communal society. But legal

norms were gradually emerged.
What are the relations between legal and non-legahs?

What is the distinction between law and ethics? Limnds to prescribe what is

considered necessary for the given time and pEttecs concentrates on the individual
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rather than upon society; law is concerned with sbeial relationships of the society
rather than the individual excellence of their eltéers and conduct. Ethics must consider
the motive for action as all-important; whereas lawoncerned mainly with requiring
conduct to comply with certain standards, and iin@éd usually concerned with the
motives of persons. It is too narrow, however, &y that ethics deals only with the
individual, or that ethics treats only of the ‘inte’ and law only of the ‘exterior’, for
ethics in judging acts must consider the conseaeetitat flow from them and it is not
possible to analyse the ethical duties of persahowi considering his/her obligations to
his/her fellows or his/her place in society. It equally misleading to concentrate upon
those aspects of the law which are concerned Hiracth conduct and with ‘exterior’
factors in person’s social relations, to the exodlsof those which, explicitly or
implicitly, are aimed at intention, motive and tiieds which persons seek[What is Law:
33-7].

Law, in elaborating its standards, must not tryetdorce the good life as such; it must
always balance the benefits to be secured by obeglieiith the harm that the crude
instrument of compulsion may do. There are manycathrules the value of the
observance of which lies in the voluntary choicehafse who attempt to follow them.
Nevertheless, there are other rules, which it semesal for law to enforce for the well-
being of the community. Ethics thus perfects the.l&n marriage, so long as love
persists, there is little need of law to rule tlations of husband and wife-but the
solicitor comes in through the door, as love fleg the window. Law thus lays down
only those standards, which are considered eskemitzatever be the motive of
compliance. In one sense law may be a ‘minimuncethut frequently law has to solve
disputes on which the rules of ethics throw vettjel light-where two persons, neither
guilty of negligence, have suffered by the fraudidhird, who is to bear the loss? Ethics
may suggest that the loss should be equally dividatlithis is not a very practical rule
for the law that requires definite rules for thesgiag of title and the performance of

contracts.

Law and ethics are also interconnected. What at@ytoegarded as purely religious were

once enforced by law; conversely, modern law willoece many rules designed to save
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the individual from him/herself in a way that wolldve seemed absurd to a disciple of

LAISSEZ-FAIRE. There is no immutable boundary te #rea of the operation of law.

Another important difference between law and etilsdhat a person is free to accept or
reject the obligations of ethics, but legal dute heteronymous, i.e., imposed on the
individual without his/her consent. If a rule ohies, which is in accord with positive
morality, is broken, there may be the effectivectiam of the pressure of public opinion,
but ethical rules are in advance of the views padicular community are imposed by no

earthly force.

What is more, it has been suggested that law @ dmih duties and rights whereas ethics
can create only duties. This, however, may eagljome a mere matter of terminology.
If Ayalew is under a duty to support his father,ywd¢annot we say that the others have
ethical right to be supported? This right will not,course, be enforced merely because it
is decreed by ethics, and nether will breach oftily to be punished, but logically even

in case of ethics it is hard to conceive of a dutless there is a corresponding right.

Furthermore, ethics deals with the absolute idmatl positive morality is made up of the
actual standards, which are adopted in the lif@mf particular community. Positive

morality therefore (like law), emphasizes on coridather than the state of mind; it is
also similar to law in that it is imposed on thdiindual from without, for it has behind it

the effective, if unorganized, sanction of publgreon. How many persons would rather
break the law than wear the wrong tie with a dinjaeket? Here we see the sanction
behind a mere rule of etiquette, and the fear dicule or social ostracism protects

strongly the more important rules of positive mityal

In general, there are similarities and differentetween law and morality. Their

similarities, according to Hart [1986: 168], are:

1) they are alike binding regardless of the consemdai¥idual bound and supported
by serious social pressure for conformity;
2) compliance with both legal and moral obligationc@nsidered as a minimum

contribution to social life. This is because as Wwave already discussed
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compliance with legal norms enable the members@®fbciality to live together.
The same holds tree with respect to moral obligatio

3) Both law and morals include rules that are essdotidife in general even though
they also include special rules applicable to speativities. Thus, the members
of the society are required to comply with thoskesuo live to gather. Thus,

prohibition to violence to person and propertyfarend in both law and morals.
What are the differences between law and positiveahty?

Various tests have been suggested to distinguisiieaof law from a mere dictate of
positive morality. Firstly, a rule of law is impakéy the State; secondly, while there may
be a sanction behind the rules of positive moralityis not applied by organized
machinery, nor is it determined in advance... Thé@ne argue that the content of law is
different from that of social morality: but, whiie is true that law, having a different
object, covers a different scope, there is no inatlet boundary to its operation. Law,
positive morality, and ethics are overlapping @sclwhich can never entirely coincide,
but the hand of person can move them and detertheneontent that is concerned to all
or two or confined to one. Ethics condemns murldecause it is once accepted by both

positive morality and law.

We do find a close relationship between the rufelaw and rules of positive morality,
for the latter determine the upper and lower limitshe effective operation of law. If the
law lags behind popular standards it falls intorepsite; if the legal standards are too
high, there are great difficulties of enforcementhe close relationship between law and
the life of the community is shown by the histofrisehool, and if we admit that positive
morality influences law, it must be recognized tlat in its turn plays a part in fixing
the moral standards of the average person. Fourithlgas been suggested that the
method of expression should be used as a test-ofilpesitive morality lack precision,
whereas rules of law are expressed in technicapastise language. There is much truth
in this, but the distinction is only relative; fearly law is fluid and vague, and some
social usages may be expressed very preciselyexXample, the modes of address of

those bearing titles.
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Theoretically, there may be some difficulty in detaing the exact distinction between
positive morality and law. In practice, howevere tlegal order provides machinery for
the determination of difficult cases. If a sickatdle, dependent on Ayalew for the needs
of life, is so neglected by Ayalew that death ressuk this a breach of a legal duty or

merely an infringement of positive morality?
LEARNING ACTIVITIES

1) Define the term norm in your own words.
2) What are social norms?
3) Compare and contrast legal norms with social norms.

4) Explain the distinctions between legal and nonllegams.
1.7) MAJOR LEGAL SYSTEMS IN THE WORLD

Laws are categorised into legal systems. What lexartajor legal systems? Under this
part, we will be discussing the criterion employteddistinguish between the common
and civil law legal systems, first. In so doing wél define the concept of legal system
itself. Further, we will consider the general cleéeastics of common law and civil law

legal systems respectively.
1.7.1.) LEGAL SYSTEM

How could one classify laws? What points shoulceb®loyed as criteria to categorize

laws?

Legal system is defined by Hart, as that it inchude fundamental rule for the

identification of the other rules of system [Patb@67: 76].

[Rene David and John E. C. Brierley, Major Legakt®ys in the World today An
Introduction to the Comparative Study of Law, P@-2D]

The grouping of laws into families, thereby estsifiing a limited number of types,

simplifies the presentation and facilitates an wsi@ading of the world’s contemporary
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laws. There is no, however, agreement as to whiement should be considered in
setting up these groups and, therefore, what diftefamilies should be recognized.
Some writers base their classification on the lawgaceptual structure of on the theory
of sources of the law; others are of the view tietse are technical differences of
secondary importance, and emphasize as a mordicagricriterion other the social

objectives to be achieved with the help of the leygtem or the place of law itself

within the social order.

From the technical standpoint, it is advisable $& whether someone educated in the
study and practice of one law will then be capabi¢hout much difficulty, of handling
another. If not, it may be concluded that the taavd do not belong to the same family;
this may be so because of differences in the vdadabs of the two laws (they do not
express the same concepts), because the hierafdouices and the methods of each
law differ to a considerable degree. This firstteston, no matter how essential, is
nevertheless insufficient, and it should be comgleted by the second consideration.
Two laws cannot be considered as belonging to #mesfamily, even though they
employ the same concepts and techniques, if threeyoanded on opposed philosophical,
political or economic principles, and if they sdekachieve two entirely different types

of society. The two criteria must be used cumuédgivnot separately.
LEARNING ACTIVITIES

1. What do you understand by legal system?
2. Analyse the criteria used to classify legal systems

3.  Why we need to classify laws into different leggtems?
1.7.2) THE ANGLO-AMERICAN LEGAL SYSTEM (COMMON LAW )

[Rene David and John E. C. Brierley, Major Leggbkt®ms in the World Today An
Introduction to the Comparative Study of Law, PR-42

A first family of law is that of the Common law,dluding the law of England and those

laws modelled on English law. The Common law, a&tbgr different in its
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characteristics from the Romano-Germanic familys ficamed primarily by judges who
has to resolve individual disputes. Today it di#lars striking traces of its origins. The
common law legal rule is one, which seeks to previee solution to a trial rather than to
formulate a general rule of conduct for the fututas, then much less abstract than the
characteristic legal rule of the Romano-Germanimilia Matters relating to the
administration of justice, procedure, evidence ardcution of judicial decisions have,
for common law lawyers, an importance equal, omesgperior, to substantive rules of
law because historically their immediate preoccpahas been to re-establish peace
rather than articulate a moral basis for the soorder. United States of America and
Canada belong to this legal system.

LEARNING ACTIVITIES

1) What do we mean by common law system?
2) What are the basic features of common law?

3) Which countries are followers of common law legaltem?
1.7.3) THE CIVIL LAW LEGAL SYSTEM [Yannopoulos; 24]

The meaning of the words “civil law” has not be&e same in all historical periods in
the framework of early and classical Roman layg, civile was the law governing the
relations of Roman citizens. In that regard, it wastrasted th@s gentiumand thejus
naturale From a different point of view, the jus civil wamntrasted to theus
honorariumand to thgus publicum In the middle ages and up to the era or “receptio
the term civil law referred mostly to the Justiniegislation and the accumulated

doctrine of the commentators; it was contrastethéocannon law.

In modern times the term civil law refers to thésgal systems which, especially in their
methodology and terminology, were shaped decisibaglyhe Roman law scholars from
middle ages to the nineteenth century. Germargndfr, and Italy are the forerunners of
civil law legal system.
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LEARNING ACTIVITIES

1)
2)
3)

Explain civil law legal system.
What are the basic features of civil law?

Enumerate countries that follow civil law.

1.7.4) COMMON LAW AND CIVIL LAW LEGAL SYSTEMS COMPA RED

[Taken from Comparative Legal Systems- MSN Encal®5/2006]The best way to

explain the main elements of the civil and the camrtaw families and to compare and

contrast the two is to subdivide them further ithte following features

1)

2)

3)

4)

Beginnings The common law was conceived in 1066 and bormasrubetween
older Saxon law and the custom of the Norman comgsieThe civil law was
older than the common law is now.

Nurture The common law was nurtured in London law counsjuriges and
barristers. The olderRoman Law was developed to an important extent by
jurists, who were not practising lawyers but pulpiimded citizens. It was they
who strive to expound, explain, and adapt the am@ad sporadic legislation and
the edicts of the officials; the high point of theontribution occurred in the
decades around AD 200.

Spread The common law spread only by conquest and cahtioiz: no one ever
accepted it freely. The Roman part of the civil Jgreserved in the collection of
Justinian of AD 533, was rediscovered in the 11th centurpbeaced by the
university law schools of northern Italy, and sprefiom them throughout
continental Europe. From there like the common iawent to the New World
and the parts of Africa by colonization. In additjcdhowever, especially in the
19th century, the French and then the German veysicere freely selected as
models by countries in the Middle and Far East.

LanguageAlthough originally written in Latin and spoken Morman French, the
language of the common law today is virtually esolely English. In most civil

law systems the terminology is likely to be whatythe local language.
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5)

6)

7)

Makers The main creators of the common law are the jadjcithat is to say the
matrix, the basic operation system, is laid downchge law. While deciding
cases, judges lay down the law. In civil-law systeat least until very recently,
judges played the comparatively minor role of sejtlthe dispute in front of
them. They did not make the rules of the systerd,thair decisions are not cited
in later cases.

Legislation The modern countries of both systems of laws predlarge
amounts of legislation. However, that of the comrawm countries tends to be
piecemeal. Save for the constitution, and fiscaltens, basic principles are not
enacted (except as codifications of existing case in such statutes as the
partnership Act). The typical statute merely adjustme detail of the rules laid
down by the courts. In complete contrast, modevit-liw systems tend to think
of themselves as codified. The word code in thist&xt means that a whole area
of law so laid down in one legislative documentthwihe aim of providing a
closed, coherent, and consistent set of propositilbat, if used in good faith, can
be applied to solve any dispute in that area. Thstmbvious example is that of a
criminal code.

Precedent in civil law legal system, decisions in individuahses and the
opinions handed down by courts in particular latesumiever have the force of
law; they cannot be extended to other cases other geople (Article 2). This
approach is fortified by the historical fact thatillaw judges did not see their
job as creating law, the professional fact thay éwe career civil servants, and the
political fact that it is thought more democratm éntrust lawmaking to the

elected representative of the people.

Common-law perceptions are quite different. Histalty, judges made the law.
Furthermore, to this day the legislator in commawn-Icountries does not lay
down the basic rules of the legal system. Howetregy are needed, and so a
notion of precedent comes into being. For instatioe,English Parliament has
never defined murder, has never laid down thatraotg must be kept, or that a

person must pay compensation for damage unlawfidlysed to others, since

29



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

8)

9)

such definitions and rules are necessary, coutddaamyers can find them only in
earlier case law. As it would be absurd and unfgirdges could remake the basic
law of murder or of contract in any case beforentha rule of precedent binds
them to the law as declared by higher courts iir fbasdiction. The doctrine of

precedent is an operational rule of a common-lastesy.

Fact: The judges who built up the common law systemewew in number, and
left the hard work of fact-finding to laypeopleaths, the jury. Originally made
up of neighbours who might be thought to know tlaeKground, and then of
disinterested strangers empowered to hear the rsedand decide. Nowadays
only the United States makes much use of the jarynbn- criminal matters (as

required by the seventh Amendment).

The civil-law systems, by contrast, have always tle¢ task of finding the facts
to a professional judge. This has a number of apr=eces. First, there were
always far more judges in civil-than in common-lesuntries. Second, the judge
could be given more control from the outset of thepute in deciding which
witnesses to call and which questions to put tonth€hird, the procedure could
be more sporadic, spread over a number of sessamus,reduced to writing.
Fourth, the rules of evidence can be flexible, airec professional judge is
presumed capable of accurately assessing testintonglly, it is easier for a

higher court to correct or reverse a decision.

Structure: One result of the above features is that in comfaancountries the
legal system is not organized in a coherent andr d&ucture. Its development
tends to be incremental and pragmatic, and it tseasy for the civil lawyer to
approach. Civil lawyers lay great emphasis on sysiad structure. Furthermore,
they tend to follow similar patterns in their orgaation of legal topics, and once

these are understood it is relatively simple t@atedhe law on any given topic.

LEARNING ACTIVITIES

1)

What are the basic differences between common talrcavil law legal system?
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2) Who are the makers of law in common law?
3) Analyse how law is made in civil law.

4) To which legal system does the Ethiopia belongZz@our reasons.

CONCLUSION

Some lawyers define law based on its purpose vdtiers define it taking into account

its effect on society. Some others will define thien emphasising on its source. Law, by
its nature, is ever changing and the definitioregivo it changes accordingly. Therefore,
we do not find one and universally acceptable da&im of the term ‘law’. Law is related

with human being. It is the product of the intelle€persons.

As to the purpose of law, lawyers have differemtaisl Therefore, different purposes and
functions have been attached to law. However, almadisauthorities agree that the

fundamental purpose of law is to securing justice.

Law is enacted by lawmaking organ in the modernldvdt is intended to be used as a
guidance of the people. Law gives a remedy fovtbtions. Its application ensures that
the law accomplishes the general and social weldardhe community. Law regulates
human behaviour backed by coercion as sanctiors iBhthe nature of normativity of

law.

In addition, the nature of law is that it is fdiexible and general. Different theoreticians
formulated different ideas on the concept of lawtudal law theory regards principles of
natural justice. According to positive law theolgw is the rule made and enforced by
the sovereign body of the state. Marxist Theorgcies class to law by explaining it as
an instrument to exploit the working class. Thdiséa on their part, argue that law is
that not given by the legislature but that is ubgdhe court of law to solve practical

disputes that are brought before the court.

As we discussed, law may be explained with itsti@iahip with the state. Even though
law existed before the coming into being of statethe enforcement of the former by

means of coercion, i.e. sanction. We have notedtb®aexistence of sanction does not
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explain the reason for the law to be obeyed; ituhde in line with the principles of

morality as well.

Thus, we have discussed that law can be seen yseansof rules of social behaviours
acceptable by the members of the community. Howebat does not mean that legal
and non-legal norms are the same. Legal duty shueilderformed unlike ethical duties;
law is imposed by state and sanctioned in organimedner as apposed to non-legal
norms. In general, non-legal norms play in perfegthe legal norms but both are distinct

each other.

Further, we have seen that law may be describetérins of legal order tacitly or
formally accepted by society at large and enforétecbnsists of a body of binding rules;

sufficient compliance of them is achieved by songeinanism accepted by community.

We have seen that legal system covers and includi@sdamental rule that distinguishes
one from another law. One of the criteria used ategorise laws into different legal
systems is conceptual structure of the theory ofcas of law. In addition, we have seen
that the purpose of the law or the object it sBit@ achieve is a criterion to distinguish
laws. However, it is essential to consider the tmali, economic and philosophical

foundations of a law in classifying.

Further, we have seen that common law is one ofnthpr legal systems nowadays.
Common law legal system is a system of law thadriginated from the judgments of
judges. The rules and principles are not writtenthy legislature (Parliament), but
created by courts in solving the disputes thatgaren to them to be decided. Thus, the

law develops through times.

Civil law, on the other hand, is a system of lawevdby the rules and principles intended

to govern the behaviours of the society are giwethb Parliament, i.e. the legislature.

The basic feature of Romano-Germanic family is thats developed from the works of
Universities of Latin and German courts. Then iswdisseminated to other parts of the

world by reception or colonization. In the moderorld, there is a tendency that Civil
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Law and Common Law come closer to each other tles teing inspired by the idea of

justice.

We have seen that in common law private law rulegetbped from the decision of
courts unlike civil law. In addition, jury systemm applied in common law as opposed to

civil law in non-criminal cases.
REVIEW QUESTIONS
I) True/False

1) Itis possible to give one wonderful definitionttee term law.

2) A person will follow the law for the mere reasom fear of sanctions imposed by
the state.

3) Atheory that is based on the principles of natjusiice is called natural law.

4) Legal norms and non legal norms strive to createnaan the society.

5) Law and state exist always

II) Matching
A _B

1. Distributive justice A) Tipairpose of law is to preserve or enlarge
freedom and liberty.

2. Holland B) The function of law is to adjust one’sddom
to that of the members of the society.

3. Realists C) The purpose of law is to ensure the Wwelhg
of the society.

4. Kant D) The purpose of the law is for the pursiit o

highest good of individuals.
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5) Hobbes and Locke E) Wheeleks to ensure fair distribution of social
benefits and burden among members of the
society.

F) That seeks to remedy thengro

[11) Answer the following questions.

1) “To attempt to establish a single definition of law to seek to confine
jurisprudence within the straight jacket from itcgntinually striving to escape.”
Keeton. Comment.

2) We do not find one definition given to the termwlaExplain why that is.

3) Define the term ‘law’ in your words.

4) Explain the fundamental functions of law.

5) Do you convinced by the functions of the law? Whyby not?

6) What are the functions of law according to Roscoend?

7) “The object of law is to ensure justice.” Comment.

8) Write a note on the features of law.

9) One of the important features of law is its gensraExpound this idea.

10)What do we mean by permissive nature of the law?

11) Explain the concept of law based on natural laeoti.

12)How do you explain the law on the bases of posiavetheory?

13)How does Marxist Law Theory explain the Law?

14)“Law is what the judge decides in court.” On whittteory of law does this
proposition is based? Explain the proposition.

15)“Morality perfects the legal rules.” Comment.

16)Compare and contrast legal norms and non-legal iorm

17)“Law, positive morality, and ethics are over lagpinircles which can never
entirely coincide...” Comment.

18)Do you appreciate the nature of law?

19) “Common law spread only by conquest and colorarétiExplain

20)Discuss how civil law was originated and spreadhanworld.
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21)Explain the difference between common law and dmw legal systems with
regard to language.

22)“In civil law system judges are trained to prodweeexcellent decision only for
one case”. Comment

23)Explain the concept ‘Code’ with respect to civivigegal system.

24)In common law legal system, judges make the lavpld®n this proposition based
on the feature of common law legal system.

25)In common law, the rules are given by ancestorkerathan the parliament.
Expound this statement

26)What was the basic reason for nation to receiveRibimano-Germanic law other
than colonization?

27)Discuss the manner of reception of Romano-Germkawcby countries where
‘Muslim law’ was prevalent.

28)What are the criteria to categorize laws into ciev or common law legal
system?

29)What do we mean by legal system? Define the tezgallsystem’.

30)Discuss the points that both common law and cavil legal systems come closer.

31)Discuss the main differences between common lawcasidaw systems.

32)Which legal system do you think is better for Egia? Why?
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UNIT TWO: SOURCES OF LAW

UNIT OBJECTIVES
After completing this unit, you will be able to:

* explain the meaning of the term source of law;

» analyze the material sources of law;

« comprehend the concept of formal sources of Ethiofaws;

e compare and contrast the role of our Constitutiod ather laws as sources of
laws;&

» apply the rules of sources of laws.
UNIT INTRODUCTION

This unit is meant to discuss the sources of lawgeneral and Ethiopian laws in
particular. Therefore, the first step we will talkere is to treat the concept of the term
sources of laws. Second, we will discuss the nmadteources of laws. Thirdly, we will
focus on the formal sources of laws. Then, somengisd points are summarized. In
addition, questions are provided at the end ofuthié References are also indicated to
facilitate your further readings on the unit.

2.1. MEANING OF THE TERM ‘SOURCFE’

In the literature of jurisprudence the problentsafurces’ relates to the question: where
does the judge obtain the rules by which to decads? In this sense, among the sources
of law will be commonly listed: statutes; judiciptecedents; custom; the opinion of
experts; morality; and equity. In the usual distuss these various sources of law are
analyzed and some attempt is made to state theitioosd under which each can
appropriately be drawn upon in the decision of legatroversies. Our concern here will
be with ‘sources’ in a much broader sense tharsésl un the literature of jurisprudence.
From whence does the law generally draw not oslycdntent but its force in person’s
lives?”[Lon L. Fuller in Garner; 2004: 1429]. Thgsestion directs to the source of law.
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In the context of legal research, the term ‘sourckeaw’ can refer to three different
concepts, which should be distinguished. One,nitreger to the origins of legal concepts
and ideas ... Two, it can refer to governmental ingtins that formulate legal rules.
Three, it can refer to the published manifestatmirthe law. [J. Myron Jacobstein & Roy
M. Mersky, in Garner; 2004: 1429-30).

The source of law is also defined in three way®bews [What is law, Pages 47-52]:

(1) It may mean th&ORMAL SOURCE, that which confers binding authority on a
rule and converts the rule into law. We noticed theen primitive societies were
governed by rules, and that these rules becameitatte full sense of the term
only when the state came into existence. The #tatefore is the formal source
of law and for every law this type of source is Hane, the will of the state. No
rule can have authority as law unless it has reckithe express or tacit
acceptance of the state.

(2) The source of law may mean the place, if a persamsvo get information about
the law, s/he goes to look for it. The place wherngerson can get information
about the law is naturally the literature on théjsct. In this sense, the term
source meansTHE LITERARY SOURCE i.e., that from which actual
knowledge of the law may be gained. These arest@jutes; (ii) reports of
decided cases; and (iii) text books. These areatitieorities from which a person
can obtain information about the law.

(3) Thirdly, it may mean that which supplies the matbter content of the law.
Custom, religion, agreement, opinion of text —wsjestatute, precedent or judge
made law, all come under this category. All thesey raupply the material for

law.

Those are alinaterial sources but among these material sources some are ragard
authoritative by the law itself-that is to say jedgare bound to follow them if they
apply to a dispute before them-and some are redgaslenerely persuasive-the judge
may or may not base his/her decision on them. Samecalls those LEGAL
MATERIAL SOURCES, and those are only persuasivé& HORICAL MATERIAL
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SOURCES. The legal material sources include stéémteor legislation, precedent or
case ... custom and agreement or conventional law.hi$torical material sources
influence more or less extensively the course géll@evelopment, but they speak

with no authority. They are persuasive.”
LEARNING ACTIVITIES

1) What does the source of law refers to?

2) Explain the formal source of law.

3) Analyse the material source of law.

4) What do you mean by historical source of law?

5) Discuss the concept of literary source of law.
2.2. MATERIAL SOURCES OF LAW

We have seen above that one of the sources ofdawaterial, which would include
custom, religion, legislation, and court decisi@hus, we will discuss these sources of
law herein under.

2.2.1. CUSTOM AS A SOURCE OF LAW

Custom is one of the oldest sources of law makimyvever, the importance of custom
as a source of law continuously diminishes as ¢gallsystem grows. The reason being
that with the emergence and growing power of tlaeSttustom is largely superseded by
legislation as a source of law[Paranjape; 2001ffL90

A) DEFINITION AND NATURE OF CUSTOM

What do we mean by custom? What is its nature? #toon may be defined as a
continuing course of conduct which by the acquieseeor express approval of the
community observing it, has come to be regardedixasg the norm of conduct for
members as society. Dr. Allen defines custom asuthrmity of habits or conduct of

people under like circumstances. When the peoptedny act to be good and beneficial,
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apt, and agreeable to their nature and dispositiey use and practise it from time to

time, and it is by frequent use and multiplicatadrthis act that the custom is made.

Prof. Keeton defines custom as those rules of huaadion, established by usage and
regarded as legally binding by those to whom thesrare applicable, which are adopted
by court and applied as a source of law becausg dhe generally followed by the

political society as a whole or by some part dPi&ranjape; 2001: 190-91]. In general,

different authors define custom in various manners.

The controversy over custom as a source of lajwhat is law, Pages 47-52]

There are two views regarding custom, and as ushal,Historical school and the
Analytical school differ from one another. Accorgino Savigny and the German

Historical School, custom is in itself an authdnita source of law.

According to them, the present cannot be understotitbut reference to the past, and to
understand the true source of law we must go batkd days when society was in its
infancy. Now, the laws that govern early societg all based on custom; in fact,
customary rules are the only kind of laws knownd #imey are nothing more than the
consciousness of the people that rule their aphr@estom then is the reflection of the
people’s intention, and therefore the source ofilathese early days. As conditions have
changed, and instead of the people legislating skeéras through customs, they have in
their capacity as a political unit delegated thisction to a sovereign who enact all laws

with his authority

Austin and the Analytical School, on the other handh their regard of the past have
come to the opposite conclusion; the custom isancauthoritative source of law at all.
Austin points that as far as English law is conedrthe so-called English customary law

is purely an invention of the early English jurisgence.

If the judge does base his judgment on customgdbimes part of judge-made law, and
until it is thus adopted and incorporated in a sieai Austin maintains the rule of custom

has no authority at all.
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True, a good number of authorities hold that custequally a formal source of law.
Which idea do you share? Reason out.
Doescustomeconstitute a formal source of law? [What is laag® 78-79]

Neither the view of Savigny nor that of Austin damaccepted as correct. Savigny, when
he states that national consciousness or apprgviebpeople is the source of all law,
custom being the manifestation of our world expgoes®f this national consciousness
must be assumed to mean that in his opinion ibisstate reorganization that converts a
rule into law, but the conviction of the people wiatlow the rule. In addition, if he
means by the statement ‘custom is a formal soulr¢@ng this cannot be accepted to be
correct because as we have seen for all law tlseoaly one formal sources that is, the
will of the state. Custom or usage may create rafesonduct but they cannot become
laws without first obtaining the recognition of tlstate. As Holland points out, usage
PLUS a state organization enforcing its observaaceustomary law. Legal custom is
different from social custom, and before a custgmeicognized as legal and therefore
binding, it has to satisfy certain tests, which #tete has laid down. When there are
customs, which fail to satisfy these tests anccarsequently not recognized by the state,
how can we maintain that custom and law are conatdiin authority? The formal source
of law therefore must be that which converts custoto law-namely severing sanction
or approval. Moreover, customs are usually browghmotice of the court by evidence of
witnesses. If therefore we told hold that customeslaws before judicial adoption, we are
actually admitting that the judges learn a partha law from the custom cannot be a
FORMAL SOURCE of law. The only element of truth time view of the Historical
school is, as Holland points out, that the adoptdrncustomary rules of conduct is

unconscious.

For that reason it may be better adapted to ndtimeding, but for all that it cannot
become law until it is recognized and adopted leydtate-usually through some judicial
body.
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Nevertheless, we cannot accept Austin’s view thatam is nothing more than a
HISTORICAL SOURCE. What ever may have been thetposin the early days of
English common law, Austin is wrong in saying thathe present day, when a new case
comes up for decision, in the absence of a statugan establishing precedent, the judge
may look guidance where he bases. The Austiniaoryhirgets that the operation of
custom is determined by fixed legal principles jastmuch as the operation of precedent

itself.

Nor is Austin correct in saying that until a ruliecostom is adopted and incorporated into
a decision it has no authority at all. It is no bbtrue that ordinarily custom enters the
field of law only through a judicial decision. Btdustom is law not because it has been
recognized by the courts but because it will beesognized in accordance with the fixed
rules of law, if the occasion arises.” And whemudge adopt a rule of custom s/he gives
effect to it “not merely prospectively from the dabf such recognition but also

retrospectively; so far implying that the custormsveaw (to some extent already) before it

received the stamp of judicial recognition.”

To sum up, custom is not a formal source of lawtliat can only be the will of the state.
State recognition alone can invest custom with ftik authority of law. It is not a
historical source because the judge is bound te bhagher decision on it. If it satisfies
the tests that the state lays down, and becaus@&at destitute of all authority until it is
thus applied. It is whoever one of those sourceglwhkupplies the principles to which
the will of the state gives legal force, and siitdée recognized as of right, it can properly
be classed among the LEGAL MATERIAL SOURCE of law.

B) IMPORTANCE OF CUSTOM [Paranjape, 2001: 201-02]

Custom occupies an important place as a sourca\oéven to this day because most of
the material contents of the developed systemsawfHave been drawn from ancient
customs. The laws relating to succession, inhex@aproperty, contract, sale of goods,

negotiable instrument etc, are evolved from eaust@mary rules.
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With the emergence of legislation as a potentiakes® of law making, the law creative
efficacy of custom has declined. The doctrine @cpdent has also gained primary over
customary law in modern time but even then, at sim@urts do resort to ancient custom

in order to remove inconsistency or ambiguity ia #éxisting law.

Although custom has lost its significance as a s@wf law in modern age but it still
exerts great influence in certain areas such asopal law, mercantile law and even the

international law.
C) REQUIREMENTS FOR CUSTOM TO BE RECOGNIZED AS LAW

There are pre requisites that must be fulfilledistem to be recognised as law. What are
they?

[Taken from Paranjape; 2001: 195-98]

1. Reasonableness A custom must be reasonable. It must be remesdbihat the
authority of a prevailing custom is never absolbig, is authoritative provided if
it conforms to the norms of justice and publicityilA custom shall not be valid
if it is obviously and seriously repugnant to rigimd reason and it is likely to do

more mischief than good if enforced.

As to the reasonableness of a custom to be re@myais valid, Professor Allen
observed, “the true rule seems to be not that @aowcuwwill be admitted if

reasonable, but that it will be admitted unlesis iinreasonable.” The period of
ascertaining whether a custom is reasonable ons\tte period of its inception.
Sir Edward Coke pointed out that a custom is copti@reason if it is opposed to

the principles of justice, equity and good consoéen

2. Consistency - A custom to be valid must be in conformity wihtatute law. In
other words, it should not be contrary to an acPafliament. A custom should
necessarily yield where it conflicts with a statyttaw.

3. Compulsory Observance A custom to be legally recognised as a valid aust
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must be observed as of right. It means that custoist have been followed by all
concerned without recourse to force and withoutrbeessity of permission of
those who are adversely affected by it. It mustdgarded by those affected by it
not merely as an optional rule but as an obligatorginding rule of conduct. If a
practice is left to individual choice, it cannot beated as a customary law.
Before accepting a custom as a binding sourcewof e court should satisfy
itself that the custom has transformed into an stakable conviction of the
community as to the rights and obligations of itsnmbers towards one another.
Citing an illustration of the compulsory observanéa valid custom, Blackstone
pointed out, “A custom that all the inhabitants IH#e rated towards the
maintenance of a bridge, will be good, but a custbat every person is to
contribute thereto at his own pleasure, is idle apslurd and indeed no custom at

all.”

If the observance of a custom were suspended flam@ time, it would be

assumed that such a custom was never in existence.

4. Continuity and immemorial antiquity : — A custom to be valid should have been
continuously in existence from the time immemoribb quote Blackstone, “A
custom in order to be legal and binding, must hla&en used so long that the
memory of person [runs] not to the contrary. If amg can show the beginning of
it, it is no good custom.”

5. Certainty:—in order to prove the existence of a custom siimse immemorial, it
must be shown that it is being observed contingyoasd uninterruptedly with
certainty. The element of certainty evidences thistence of a custom, therefore
a custom cannot be said to be in existence frontithe immemorial unless its

certainty and continuity is proved beyond doubt.

Some writers includgublic policy also as one of the essential requisites of a valid
custom. In their view, a custom should not be opdds public policy. Nevertheless, it is

submitted that this aspect is already converse@urehsonableness of the custom that
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presupposes that a custom to be valid must nobbiary to public policy of the place

and time.

D) CUSTOM IN ETHIOPIA

Custom has been the important source of Ethiopaws.| For example, family rules,
succession, are based on custom. Today, howeeeledhl role of Ethiopia’s traditional

customs has thus dwindled and is now reduced.
What is the place of custom under Ethiopian laws?

The methods of gradual adaptation therein recogngsem strikingly at variance with
the all-out repeals contained in the compreheristhepian Civil Code of the same year

(1960), whose Article 3347 (1) reads as followsardgng “Repeals”

Unless otherwise expressly provided, all rules Wwéetwritten or
customary previously in force concerning mattersvied for in this

Code shall be replaced by this Code and are herepgaled.

The above Article repeals prior law and custom Wweeit becontra or prater legem It
might have been less destruction of tradition amstam to replace the sweeping terms
“concerning matters provided for in this Code” by tterms “inconsistent with the
provisions of this Code.” Such terms would havérieted the repeal to what contradicts
the law, without affecting what would merely suppént it. The French Civil Code
repealed in its entirety all the old law while tBéhiopian one imports unfamiliar legal
concepts from abroad. Therefore, it may indeed kpeaed that its effects will
sometimes be “...stultified where the people theneselpersist in doing a thing which
they are supposed by legislation to have ceased ffoing...” Such persistence, if
generalized, could undermine the public order; wisp might be settled prevalently out

of court and law [George Krzeczunowicz, JourndEtsfiopian Law, Vol. 1l, No. I1]

It is worth noting that any law or customary preetithat contravenes the FDRE
Constitution shall be of no effect [Art 9(1) of tRORE Constitution].
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2.2.2. RELIGION AS SOURCE OF LAW
[Taken from Paranjape; 2001: 234-35]

In ancient time religion exerted great influencepoimitive societies. It contributed very
largely to the growth of legal systems in most paftthe world. The ancient Roman and
Greek laws were largely based on religion. In Emgjaduring the middle ages law was
mostly contained in religious testaments becausthefdominance of Church over the
State.

A) THE MOSLEM LAW
How Muslim law is used as source of Ethiopian law?
[Taken from Peter H. Sand, Journal of Ethiopian [ Bp. 79-80]

In Ethiopia, with regard to Fetha Nagast, the ncenon also reflects the political and
cultural environment in which its author lived awdote: viz., the Islamic civilization,
under whose domination the Coptic community hasstesi since the 7 century.
Although Ibn al- ‘Assal for obvious dogmatic reasaavoids any reference to Muslim
sources, it has been shown that certain provisibrise nhomocanon were taken directly
from Islamic law (more specifically, from the mate& school), particularly in the area of

sales, charitable legacies, divorce, penal prongsiprocedure.

Further to substantive borrowings, the jurispru@dgnapproach of the Fetha Nagast
clearly reflects an Arabic literary background. INel notes that the arrangement of the
subject matters follows the Islamic rather than Rweman system; the inclusion of such
topics as diet and clothing certainly is closeffigh than toius civile The very idea,
fundamental to Islam, of treating all law as padfrtoae’s religion, would hardly have
occurred to a Roman jurist. In addition, the stfiehe Fetha Nagast shows characteristic
features of Muslim legal scholarship: lIbn al-* Alssgates in his introduction that his
personal contributions to the nomocanon are “adrie¢ by reasoning and through

analogy” from the authoritative sources- a formdilearly reminiscent of theiuas of
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Islamic jurists; and the annex on successions adi@s “on which AbbaQuerillos
patriarch of Alexandria, agreed with bishops, chafel magistrates” - apparently
deriving legal authority from such consensus, natlike the ijma of Islamic

jurisprudence.

Interaction of Roman and Islamic law, which hasrbeeted in the former Eastern
provinces of the Empire, may also have had sonexetin the contents and conceptual

framework of the nomocanon.

In general it is observable that the second (secular) parthef Fetha Nagast was
influenced by Muslim Law. Such an influence is ndiscontinued. The FDRE
Constitution permits the adjudication of family goivate disputes according to the rules
of religion(Art. 34(5) of the Constitution). It slso recognized that marriage concluded
pursuant to the rules of religion as one type ofriage under our law (Art. 579 of the
Civil Code and Art. 3 and 26 of RFC).

B) CHRISTIANITY

Christianity also influenced Ethiopian laws. Thestexample is the Fetha Nagast. Thus,

we will discuss it.
[Peter H. Sand, Journal of Ethiopian Law, Pp. 7P-80

When some of the obvious anachronisms are elimdnatee immediate source of the

Fetha Nagast can thus be identified with sufficl@atorical accuracy. Except for the first
part of the preface and for the appendix, it igeadl translation of a well-known Coptic

“‘nomocanon” originally written in Arabic, of whickome 30 authentic manuscripts are
known in European and Egyptian libraries, with tprinted editions published in 1908

and 1927. The author of the nomocanon is the C@jiristian scholar, assaff abul ibn

al Assalwho lived during the first half of the fentury, the “golden age” of Coptic

literature (and not, as the preface of the Fethgaltasuggests, during the region of

Constantine ). Besides serving as legal advistre@3' Partriarch of AlexandiriaCyril
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Il Ibn Lalqololq (1235- 1243), he produced a number of literaryka&olmainly on
theological subjects.

In his introduction, lIbn Al assal himself identgi¢ghe sources of Fetha Nagast on which
his nomocanon purports to be based. Besides aflisbly scriptures and canons of the
Coptic church, which are relevant mainly for thestfi(ecclesiastic) part, the principal
source of the second (secular) part is describékdea¥Canon of the kings” consisting of

law for books said to have been “written at thertotithe Emperor Constantine”.

Among these four books, only three are of intetestomparative law, the fourth being
the so-called “precepts of the old Testament. BdpKs Ill of the “canons of the kings”
(cited in abbreviation as TS, MAK and MAG throught ¢he text of the nomocanon and
its Ethiopian translation) thus remain as the tedgular sources of the Fetha Negast.

According to an introductory note (repeated infe¢ha Nagst), they are based mainly on
the writings of Abba Cosmas (probably the patria@aizman Ill, who died in 933) and
on some unidentified law-books, probably identivath the Byzantine sources. An
Ambharic gloss to the Fetha Nagast appendix mentiongddition to Cosmas, one Abba
Gabiriel; this could be a reference to the inhecéataws of another Coptic patriarch,
Gabriel 1l Ibn Tarig (1131-1145), which contain aiéd classes and orders of succession
(attributed to Emperor Constantine), and which gpady acknowledges the “Canons of

the kings” as a source.

Peter Sand summarises the sources of Fetha Nagaghree: manual of Roman Laws;
legislation of Constantine; and the old and newatesnts. Rene David, on the other
hand, explains five sources of Fetha Nagast aswsll 1) seuo Roman Benzantine laws
(known by different names); 2) ritual and moral $awf the five old testaments; 3)

enactments of Lubia; 4) enactments of Nicaea (®ea@wuncil held in 887); and 50

writing of Aba Kalilios (father of church before biea) [Tesfaye Abate, Offences
against Morals under the 1957 Penal Code of EtajoBenior Thesis, Addis Ababa
University, Faculty of Law, 1994, p 35]
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The 1960 Civil Code of Ethiopia incorporates Clhaistprinciples in family and other
areas. For example, one to one marriage. The Cairlinde also punishes bigamy under
Art 650.

2.2.3. THE FEDERAL CONSTITUTION AS SOURCE OF ETHIOPIAN LAWS

A) GENERAL

What are the characteristics of constitution? Tistrument in which a constitution is
embodied proceeds from a source different from thlénce spring other laws, is
regulated in a different way, and exerts a soverégce. It is enacted not by the ordinary
legislative authority but by some higher and sgcempowered body. When any of its
provisions conflict with the provisions of the andry law, it prevails and the ordinary

law must give way [Bryce in Thompson; 1993: 4].

From where does a constitution drive its power?

The authority for the constituent act derives fraroonstituent power, i.e., an authority
that is both outside and above the system, whiakstablishes. In liberal democratic
societies, the people are normally the constitpenter. This usually means that, only
after the constitution has been approved by th@lpeawvill it take effect. Therefore, in

liberal democratic States the people’s approvdhefconstitution legitimises the system,
which the constitution creates. This may be domectly by the people in a referendum,
as occurred in Ireland in 1937, or indirectly, thgh the people’s representatives. This is
what happened in the USA. Although the preambliéocConstitution of the USA begins

with the words ‘We the people’, it was first agreatda special convention and then
approved by the elected representatives in theslagres of the founding States
[Thompson; 1993: 4]. Similarly, the FDRE Constituti was approved by elected

representatives of the peoples.

In the opinion of Newbauz the rational for the paoant of the constitution, is that it is
an emanation from the will of a body superior te tegislator namely the people. Thus,

the fact that the federal constitution deriveyabdity from the ultimate body (peoples of
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the federation and of the states) enables it tttHee ultimate measure of legality of the
acts of the legislators and other organs of stawveep established it or in pursuance of and
in accordance with its provisions. Consequently,ledislation, be they made by the
central authorities or state authorities, are siibate to the federal constitution of the
given country. To this effect both the federal ahé unitary constitutions contain

provisions which declare the supremacy of the respeconstitution [Ayele; 1999]

Constitution is not only higher in hierarchy bus@la source for all other laws because
any law that contravenes the Constitution have ffece All laws should be made to

implement the principles incorporated under the Stiaution.

B) THE CONSTITUTION OF THE FEDERAL DEMOCRATIC REPUBLIC
OF ETHIOPIA AS SOURCE OF ETHIOPIAN LAWS

The Constitution of the Federal Democratic Repubfi€thiopia clearly provides for the
individual and people’s fundamental freedoms agdts, in its preamble, as the basis to
live together without any discrimination. AccordipgChapter 3 of the Constitution is
devoted to fundamental rights and freedoms (Ar844). Thus, we can say that the

Constitution is the source for the rules on humgints and freedoms.

A constitution, as a supreme law in the countryye® as source for other laws as well.
The Constitution, being brief by its very naturentains only the basic principles of law.
Then, these basic principles are needed to be dgivasther legislation in detail. For
example, the FDRE Constitution laid down the edqualf both sexes, i.e. female and
male under Article 34 with regard to ‘marital, pamal and family rights’. Thus, women
and men have equal rights at the time of concludimgarriage, during marriage and at
the time of divorce [Art. 34(1) of the FDRE Congtibn]. Both women and men are
allowed to marry when they attain marriageable agéined by law. Here, the
Constitution does not and not expected to defineriageable age and other essential
conditions of marriage: a subordinate law wouldp#goform that job. Accordingly, the
legislature enacted the 2000 Revised Family Codéhatfederal level. The Revised

Family Code has incorporated detailed provisioms$ #msure the equality of women and
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men that is recognized under the Constitution.dx@mple, according to Article 6 of the
Revised Family Code, marriage should be concluadethe free consent of a woman and

a man. This provision ensures the equality of Isettes.

In criminal cases, arrested persons have the tighbe released on bail. This is a
constitutional principle enshrined under Article(@Pof the FDRE Constitution. The
Constitution only envisages the details to be givader other law where by courts of
law “may deny bail or demand adequate guarantedhirconditional release of the
arrested person” (Art-19(6) of the ConstitutionheTdetailed rules have been given under
the Criminal Procedure Code (See Arts, 63-79 ofGheP.C). It is also provided under
Articles 4 and 5 of the Revised Anti-Corruption 8ipéProcedure and Rules of Evidence
Proclamation No 434/2005. According to Article 4df)the same, an arrested person
charged with a corruption crime may not be releageere the crime s/he is of suspected
is punishable for more than ten years. What is ptbeecourt may not allow a person on

bail where (Art. 4(4) of the same): the suspecdheraccused, if released on bail,

a) is likely to abscond;

b) is likely to tamper with evidence or commit othéfieaces (Art 5 of the same)..

It is also essential to note that the Constituisoiine source for other laws as well.

C) INTERNATIONAL AGREEMENTS AS SOURCE OF ETHIOPIAN LAWS

[Ibrahim Idris, The Structure of the Human RighHRegime of the 1994 Federal
Democratic Republic of Ethiopia (FDRE) Constitutiofundamental Rights and
Freedoms, 2000, Faculty of law, Ethiopian Civil \Beg College(ECSC) and United
States Agency for International Development (USAIBPjoceedings of the Symposium

on the Role of Courts in the Enforcement of the STitution].

International human rights law establishes inteomai standards. The enforcement of
these standards primarily depends on national lafvstates for the benefit of the
nationals of which they are developed. Consequgittipduces states to conform their

national legal systems to the standards it seBypsigning international human right
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instruments, states undertake to comply, in godth,favith rights and freedoms
recognized in the instruments they endorse. As mesnbf community of nations, they
are also under obligations to live up to the stamslaentrenched in customary
international human rights law. They are also dutynd to accomplish all those other

tasks necessary for the realization of the rightsfeeedoms.

In the realization of these internationally guaesut rights and freedoms within their
domestic systems, it is the primary obligationsstates to, among many other things,
adopt national legislative measures, if such rigind freedoms have already not been
provided for by legislation. For instance, the inttional Covenant on Civil and Political

Rights (ICCPR) states:

Where not already providedr by existing legislation or other measures, each
State Party to the present Covenant undertakeake the necessary steps, in
accordance with its constitutional process and wlith provisions of the present

covenant, to adopt legislative or other measuresrgsbe necessary to give

effect to the rights recognized in the present Gaué

As regards discharging of its international obiigas, Ethiopia has accomplished a major
legislative measure. Thisinter alia, pertains to the promulgation of the FDRE
Constitution through which international human tghrules and principles are
transformed into the Ethiopian legal system. TheREDConstitution has indeed
established the basis of the Ethiopian human righytstem that is entrenched in

international human rights.

Article 13(2) of the FDRE Constitution expresslynuoits Ethiopia to refer to the
Universal Declaration of Human Rights and otheenmational human rights principles
as guidelines to interpret the fundamental right&l dreedoms embodied in the

Constitution. The provision reads:

The fundamental rights and freedoms specified isn@tapter shall be interpreted

in a manner conforming to the Universal Declaratimf Human Rights,
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International covenants on Human rights and inteio@al instruments adopted by
Ethiopia

As a close look into this constitutional provisiomnght evidence, in case of interpreting
constitutionally guaranteed rights and freedomsidance is sought from those
international human rights laws and agreementstaddpy Ethiopia. To date, in addition
to endorsing the Universal Declaration of Humarhtsg Ethiopia has adopted several
international and regional human rights conventioibshas also, ratified numerous
international human rights instruments advancedthsy United Nations subsidiary
organizations such as ILO, UNHCR and UNESCO. Thar Keeneva Conventions of
1949, the 1977 two protocols and several othersartions have also been endorsed by

Ethiopia. In general, international agreementsoareof the sources of our Constitution.
2.2.4. LEGISLATION AS A SOURCE OF LAW [Paranjape; 2001: 203-04]

A) GENERAL

What do we mean by legislation?

The term ‘legislation’ is derived from Latin wordegis meaning law andatum which
means “to make” or “set”. Thus, the word ‘legisteti means ‘making of law’.
Legislation is that source of law, which consigtsthe declaration of legal rules by

competent authority.

The term legislation has been used in differenssenin its broadest sense, it includes all
methods of law making. In its technical sense, h@welegislation includes every
expression of the will of the legislature, wheth&aking law or not. Thus, ratification of
a treaty with a foreign State by an Act of Parliatghall be considered law in this sense.
Nevertheless, in strict sense of the term, legslatmeans enacted law or statute law
passed by the supreme or subordinate legislatures.

Jurists and legal thinkers have expressed divengents about legislation as a source of

law. According to Bentham and John Stuart Milliségtion includes both, the process of
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law making and the law evolved as a result of thiscess. Salmond observed,
“legislation is that source of law which consiststhe declaration of legal rules by a
competent authority”. Gray pointed out that lediskaincludes “formal utterances of the

legislative organs of the society.”

Professor Holland has interpreted the term legsiain its widest sense and observes,
“The making of general orders by our judges israe tegislation as carried on by the
Crown. In his view, in legislation, both the conteand the rules are devised, and legal

force is given to it by Acts of the sovereign powdrich produce written law.”

Referring to legislation as a source of law in Emgl, Blackstone points out that the law
that has its source in legislation may be most i@tely termed asnacted law,and all
other forms may be distinguished asenacted law In England the former is called
statute lawwhile the latter asommon lawBlackstone prefers to call them written and
unwritten law. Thus the Acts enacted by Parlianaet statutory laws as they proceed
from legislation where as the customs which hasumed the shape of law are called
common law in England. The common law is, therefoustomary law and unwritten in

its nature.

According to Austin, legislation includes activijewhich result into law making or
amending, transforming or inserting new provisianshe existing law. Thus, there can
be no law without a legislative act. Austin furthields that when a judge establishes a
new principle by means of his judicial decision,ifisaid to exercise legislative powers

and not judicial power.

James Carter, a staunch supporter of the histosidabol of jurisprudence, however,
thinks that legislation is the least creative of #ources of law, as it is not possible to

make law by legislative action alone.

In genera, there are two obvious reasons for ketyisi being regarded as one of the most
important sources of law. Firstly, it involves lgimlown of legal rules by the legislatures,

which the State recognises as law. Secondly, itheorce and authority of the State.
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B) Legislation compared with other sources of LaWParanjape; 2001: 210-12]

Legislation as a source of law is gaining more ame importance in modern times so

much so that the significance of custom and pratggdeeceding gradually.
What is the relationship between legislation anst@m as source of law?

Legislation and Custom—Pointing out the importance of enacted law oweta@mary
law, Prof. Keeton observed that in earlier timegidation was supplemental to
customary law but in modern times the positioneagrsed and customary law is treated
supplementary to the enacted law. Laws enacteddgyslature being definite, written
and comprehensive are easy to understand. That, ap@acted law is created by
Legislature, therefore, it is an expression ofdkeaeral will of the people. A custom can
be accepted as a customary law only after it istmed or a long time. Legislation as a

source of law differs from custom in the followiagpects:-

1) The existence of legislation is essentially jure whereas customary law
existsde facto

2) Legislation grows out of the theoretical principlag customary law grows
out of practice and long existence.

3) Legislation as a source is historically much laftercompared with custom,
which is the oldest form of law.

4) Legislation is an essential characteristic natdrenodern society whereas
the customary law has developed through primito@eties.

5) Legislation is complete, precise, written in fromdaeasily accessible, but
costmary law is mostly unwrittefjué non scriptuand is difficult to trace.

6) Legislation results out of deliberations but custgmows within the society
in natural course.

7) Legislation expresses the relationship betweenopeed the State but

customary law is based on relationship betweenlpeoter se.
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In Ethiopian history, we find the legislative emaents beginning from the 13th century.
We have proclamations, decrees, orders, etc irogthi [See J. Vanderlinden; 228-41]

which are considered as sources of law.
C) FEDERAL AND REGIONAL LAWS

Laws that are enacted by the Federal and regianalao used as sources of Ethiopian
laws. At the Federal level, the House of Peoplespri@sentative enacts laws such as a
law on commerce and foreign trade, natural ressumationality, immigration, patents,
copyrights etc. (See Art. 55 of the FDRE Consiito}i All such laws are enacted in the
form of proclamation. These proclamations incorfmiaws that are intended to guide

the behaviours of the community in respective ssatblife.

Likewise, regions are empowered to promulgate proations with regard to matters
that full under their respective jurisdictions. Fexample, they could enact laws on trade

in their respective localities (see Art. 52(2) @bthe Constitution).

For example, family law is enacted at the fedezaél. Regions also came up with their
own family laws. Accordingly, the Amhara Regiongii Region, Oromia region, to

mention some, enacted their own family laws respelgt

The federal Government enacted Criminal Law whiegi@ns have the power to enact
penal legislations that are important to regulagage and order in their respective
jurisdictions [Art 55(5) of FDRE Constitution]. lgeneral, federal and regional laws are

sources of law in Ethiopia.
2.2.5. COURT DECISIONS AS SOURCE OF LAW
A) Doctrine of Stare Decisi§ Paranjape; 2001: 229-30]

The doctrine ofktare decisiditerally means “let the decision stand in itshtigl place.”
When a decision contains a new principle, it isdbig on subordinates courts and has
persuasive authority for equivalent courts. Thike g based on expediency and public

policy. Although this doctrine is generally follodeby the courts but it may not be
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applicable if the court is convinced that the eanirong is likely to perpetuate resulting

into erroneous decision.

The operation of the doctrine sfare decisigpresupposes the existence of a hierarchy of
courts. For example , in India the lowermost coortshe courts of the first instance are
the subordinate courts, above them are High Camdsthe Supreme Court is at the apex.
Thus the Supreme Court is the highest judicial touindia.

There are four general principles on which the dloetof stare decisiss based.
They are as follows:

(1) The first general principle is that each courtbsautely bound by the decisions
of the courts above it.

(2) To a certain extent, higher courts are bound byr then decisions. In India the
Supreme Court, however, is not bound by its owhezatecision.

(3) The decision of one High Court is not binding ootaer High Court and it has
only a persuasive value.

(4) A single Bench Judge is bound by the decision Divasion Bench of the same
High Court but a Division Bench is not bound toldal a decision of a Single

Bench (judge) of the same High Court.

What is important is where the correctness of asa®t has been challenged time and

again, the rule aftare decisisieed not be applied.
B) THE ROLE OF COURT DECISIONS AS SOURCES OF LAW IN ETHIOPIA
[Taken from Dr. J. Vanderlinden, 244 ff]

Case law may be defined as that part of the lagirating from the judicial power,
judicial power being understood to include mord tha courts of justice, contrary to the
traditional much more circumscribed meaning of giease. It obviously includes in
Ethiopia a jurisdiction such as that @furts and administrative tribunals set up to deal

with special problems such as labour relationshattime of the Emperor]. The common
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characteristic of all formulations of the law inigicategory is that they arise out of
litigation and are, in principle, not normative. Ethiopia, unlike many other code
countries, this last principle is not expressedairformal way; no Article of the

Constitution or of the codes is an equivalent tocke 5 of the French Civil Code, which
reads: “Judges are not allowed to decide casesigatro them, by way of general rule-

making decisions.”

Court decisions were and still are used as sowfksv in Ethiopia. For example, if the
Digest of Ethiopian Case-Lawan be considered as a precious source for thezsmlp, if

is obvious that the collection out of which tbgestwas made is even more precious as
it would provide a huge amount of first-class cas&terials in addition to decisions

confirmed by the Afa Negus and contained inDhgest.

[The following Notes are taken from Woldetensay I[Wémelak, Perspectives on the
Ethiopian Legal System, 2005, Pp 18- ]

The Ethiopian legal system belongs to the Contalemt system where law is
promulgated by the legislature. Whether decisiondeeed by courts did have any
contribution in terms of lending principles by wal/ precedents as in the Common law
during the period of law reform in the sixties, esjlly when the Civil Code was
codified, needs to be researched. But such taslotian easy one as materials in this
regard are not within the reach of researcherthitnrespect, J. Vaderlinden [1964: 246]

has this to say:

Unfortunately, it must quickly be pointed out thatall periods of Ethiopian

legal history our information concerning case lawery limited.

Perhaps, an available material in this regard .thésDigest of old Ethiopian Judgments
prepared for the work of drafting and codifying iwil Code of 1960 as indicated in the
“CAVEAT” of an English translation of ‘digest of @IEthiopian Judgments.

The available materials in this regard-the threlemes of hand written old judgements-

contain 7,296 summaries of civil judgments.
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The three-page preface of the three volumes doespezify the period in which the
collected summary judgments were rendered i.eimply refers to the judgments as
old/ancient judgments. The three volumes of old&nicjudgments were prepared in
1952.

The first paragraph of the preface of the Book ¢ Qudgment indicates that such
judgments were rendered by scholars of Fatha Negesby those who were well versed

(gifted) in judging as that of Daniel (of the oltement).

The second paragraph of the introduction also atdgthat the judges of latter ages have
added certain modifications in their judgementsulgh the basis for such modifications

were prior judgments.

It is noted that some of the old Ethiopian judgresenave been incorporated into the

existing Civil Code.

In fact, the Amharic version of this preface referghe legal tradition as revealed by the
written judgments, which had been collected sinbe time when entering such

judgments was first commenced in the nation.

As indicted earlier, the Digest of Old Ethiopiarddments was prepared for the use by
the codification commission in their work. It issal the opinion of the persons/(not
identified) who organized the translation of theg&it of old Ethiopian judgments that
principles of the Ethiopian customary law have beeorporated into such judgments as

reflected in the ‘Caveat’ of the Digest of the Jogts under discussion.

Today, the Supreme Court Cassation division is emeped to render a decision that is
binding on federal as well as regional councillbtexels [Proc. No. 454/2005, Art 4]. A
decision to be binding must be 1) rendered by thesation division of the Supreme
Court; 2) the members of judges must not be lems filve; 3) the decision should be with
regard to interpretation of laws [Proc. No. 454200t 4]. In interpreting laws, the

Supreme Court cassation division will create rflas/s). Therefore, the decision of the
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cassation division is a source of laws in Ethiggmdong as the requirements are fulfilled.

In general, judgements were/are used as sourdgtaypian laws.

Read the following case carefully and answer the @stions that follow.

The Provisional Military Government of Socialist Ethiopia

SUPREME COURT Civil Appeal No. 12037
Addis Ababa Tir 1Q74 Eth. Cal.
Judges 1.
2.
3.
Kenna Dagim .......c.oooiiiiiiiiii e e Appellant
Woubie AMAIe .....ooiiii for Respondent

The case was adjourned on the request of botlepadisettle their dispute out of court
by conciliation and to submit the result to the @owhen they had come to an
agreement. Since the parties have now informe€thet that they have not reached any
agreement, we have given the following decisioteraé careful consideration of the

case.
Decision

The appellant had instituted an action in the Aa@purt against his fiancée, the latter’s
father and mother jointly. The ground of the aci®a breach of the contract of betrothal
without any reasonable ground. The appellant hadadded the return of presents
received by his fiancée, and the payment of BirbQl00 as compensation for the
expenses and the moral prejudice he had suffered. Awraja Court had decided in

favour of the plaintiff for the payment of Birr 1090 and the return of the presents by

the present respondent.
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The mother of the first defendant against whomjticgement was passed had appealed
to the High Court against this decision. The Higlu@ had quashed the judgement of the
Awraja Court and remanded the file back to thestatbasing its decision on Art. 723(1)

for re-trial by family arbitrators.

We on our part have examined the case carefullg High Court had quashed the
judgement of the Awraja Court, reasoning that atieof a contract of betrothal should
be submitted and decided in the first instancehgyfamily arbitrators. It had based its
decision on the provision of Art. 723(1). This idke provides that disputes arising out
of a betrothal or a breach of betrothal shall denstted to the arbitration of the persons
who were the witnesses to the contract of betrotBal the scope of application of this
provision should be seen in relation to the purposefamily arbitration and the
provisions stipulated under Chapter 2 of the C@alde concerning betrothal. The law
provides that cases concerning marriage shouldubmigted in the first instance to the
family arbitrators. The aim of the law in providitigs is to deter the easy dissolution of
marriage, to make the necessary effort to setdetmflict of persons who have agreed to
marry each other, and to reconcile the disputingusps, and, if there is no success in
reconciling them, it is to keep the family secrethim its own circle. We fail to accept
that this aim is fully applicable to those who hagreed to marry each other but have
not yet established a family. The betrothed havg agreed to marry each other but have
not yet established a family. Because they haveyebestablished a family, there is no
family secret that should be kept from being opeithe public. If there is any secret at
all, it is not of such a nature that should be giveeight. Betrothal can be assimilated
with contract but not with marriage. Because batabis more contractual in character, it
cannot be taken as a well-established social utitit, and it cannot be said that any
dispute arising out of betrothal should always bbngitted in the first instance to the
family arbitrators. This can be understood from gha&visions of Arts. 573(2) and 576. In
relation to a breach of betrothal and compensdtiotthe moral prejudice it entails, Art.
573(2) provides that, in establishing the amourthefindemnity and who is qualified to
require it, the Court shall have regardlecal custom And Art. 576 provides that all

actions based on breach of betrothal shall be tdrreot instituted within one year from
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the day when the betrothal has been broken. Asigedvunder Art. 573(2), it is the
Court and not the family arbitrators which is giyeswer to determine the amount of the
indemnity and who is qualified to require it. Theeuof the word “actions” in Art. 576
indicates that disputes arising out of betrothaly rba instituted in court in the first
instance. What is to be submitted to the familyiteators is a petition and not an action.
If all disputes arising out of betrothal were to sadbmitted in the first instance to the
family arbitrators, using the word Court under A7.3(2) and selecting the word actions
under Art. 576 would have been unnecessary. Neslegh, when we say this, we do not
mean that all disputes arising out of betrothal barsubmitted, or shall be submitted to
the Court. So as not to render Art. 723(1) a usgbesvision, it should be interpreted in a
way that it may not conflict with Arts. 573(2) ab@6, making a clear identification as to
the content of the dispute arising out of betrgthald as to what remedy is required, is
necessary before going on to the merits of the césle request of the party is against
the refusal of the other party to conclude marriagad the former is seeking
reconciliation so that their contract of betrothaduld continue to be effective (in other
words, if it is a request for an attempt to theoregile them so that they would be able to
conclude their marriage), undoubtedly such a cédmsmild be submitted in the first
instance to the family arbitrators, in accordand vrt. 723(1). But if the request is for
the payment of expenses incurred, the return addgmts and payment of compensation
for moral prejudice because of the other partysabh of a contact of betrothal without
good cause, there is no reason why such a casaohde submitted in the first instance
to the Court. We do not think such a case shouldutenitted to the family arbitrators.
The request relates to the breach of a contacbwuithood case. There is no request for
reconciliation, nor is it to bring the parties irggreement so that they would conclude the

marriage.

In the case at hand, the finance of the appelladtgreviously made her position clear:
she does not want to conclude marriage with thenéor The appellant’s request too is
not for reconciliation and for the conclusion of mege with her. He requested the
payment of the expense he incurred, for there afithe presents and for the payment of

compensation for the moral prejudice, he sufferedabse his fiancée and her parents
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breached the contract of betrothal without goodseahere is no reason why such a
case should be submitted to the family arbitratioréhe case at hand, it is the mother of
the fiancée and not the latter who is found resipbm®f the breach of the contract of
betrothal and against whom the decision was madth&payment of the expenses and
the compensation for the moral prejudice the appekuffered. The litigation between
the appellant and the mother of his fiancée whthéspresent respondent elates to the
payment of money. So, for what reason should suchsa be submitted to the family
arbitrators? Therefore, the decision of the Higlu€avhich quashed the Awraja Court’s
decision by stating that the dispute of the parsiesuld be first submitted to the family
arbitrators is not found proper, and is thus qudski¢ée hereby order that the High Court
proceed with the substance of the case and givddtision it finds appropriate. A copy

of this decision should be sent to the High Cawotthat it shall act as decided.

ACTIVITY QUESTIONS

1. What is the role of custom in the case above?

2. Explain the principle, which helps the court to lgpples of custom to settle the
dispute.

3. Do you appreciate the role of custom in solvingifamispute?

2.3. FORMAL SOURCES OF LAW

2.3.1. CONCEPT OF FORMAL SOURCES

In a modern state, the concept of formal sourcawfis the will of state manifested in
statutes or decisions of the courts of law. Itrasrf which a rule of law derives its source
and validity. It includes law making authority, pemlure through which law shall pass

before it comes into existence and constitutiomaditiity.

2.3.2. ELEMENTS OF FORMAL SOURCES

The elements of formal sources of law are: sovatgjgprocedural values; and

constitutional values of a law that derives it9di&}.

63



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

A) Sovereignty

As a postulate to explain the working of a legalavr the concept of sovereignty has its
uses. Nevertheless, the term is used with so mamfi§icting meanings and so easily stirs
the emotions that it is better for jurisprudencda@o its use. The ‘initial premise’ is a
better and more neutral phrase: there is no negdrieprudence to postulate sovereignty
in the sense of power that is unlimited, illimitajphnd indivisible. These qualities are not
a priori necessary, but depend only on particutditipal theories, as is demonstrated by
a study of the functioning of actual states. Theidaf law is a legal order, the
presuppositions of which are accepted by the conitgnas determining the methods by
which law is to be created, and those presuppaositwill vary from one community to
another....[Paton; 1967: 304-306]

B) Procedural Validation

There are procedures a particular draft of law Eh@ass through in order to get its
binding force. As it is provided under the FDRE &tion (Art 57), laws should be
deliberated upon. Then, the House of Peoples’ Reptatives will pass it. After that, the
President of the Country signs the law. Next, @t be promulgated on Negarit Gazeta
so as the court to have take judicial notice armlyap to solve practical disputes brought
before it [Arts. 57 of the FDRE Constitution; ane® No 3/1995, Art 2).

C) Substantive Validity

Every law shall conform to the rules and princigleshe FDRE Constitution. Pursuant to
Article 9(1) of the Constitution, a law that cortemes the Constitution shall be of no
effect. Thus, a law will derive its force only wkeit is made in line with the

Constitution. The substance or content of the ldallsbe valid tested against the

supreme law of the country.
LEARNING ACTIVITIES

1. Enumerate the essential proclamations enactedebiRelgion of your locality.
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2. Explain how proclamations, rules and directivesiuaed as sources of our law.
3. Analyse the concept of formal source of law.

CONCLUSION

We have discussed that the term “source” is sulifgatarious meanings. In general,
when we say source of law, we meant that from whkieedaw derives its binding force
and its contents. Source of a law may be formahaterial. We have seen that material
source of law is that from which the law derive@ thatter, i.e. the content. A formal

source of law is that from which a rule of law @es its force and validity.

We discussed that custom is material source ofblegause the law derives its contents
from the custom. Custom is a set of social attgutteat the society regarded as part of
law and enforced. Custom, to be regarded as sair&w, it must be reasonable; be
consistent with a written law; be observed asgtitriit should have been continuously in

existence from the time immemorial; and be certain.

According to the historical school, custom can deror modify the law. Analytical
theory considers custom derives its binding formoenf the recognition of state. Under
Ethiopian law, custom is applicable where the lafens it, and when the judge interprets
the law.

We have also seen that religion is the materiatcgoaf Ethiopian law. The other source
of law that we have dealt is legislation. Legiglatiare enacted by the formal
deliberations of the legislature. The legislatuegivks its power to make laws from the
Constitution. Laws are made to implement the pples incorporated in the Constitution.
Any law that contradicts the provisions of the Qdosion is null and void. Thus, the
constitution is one of the sources of Ethiopian.lAgreements and treaties are also other
important source of our law, particularly the catoion of 1995.

Codes are also important source of our law, stgftom Fewse Menfesawi down to the
recent codes, like the 2000 Revised Family Code. Ndge also discussed that

proclamations, regulations and directives issuedsaurces of our laws.
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Further court decisions are sources of our law.néAe seen that the old Judgments are
the sources of the 1960 civil code. In additiore 2000 Revised Family Code of the
Federal government is also sourced from the dewsibat are rendered by our courts.
The Supreme Court of the Federal government hidgh&tipower to pass decisions that

will be used in future by other courts to solvegbical disputes.
REVIEW QUESTIONS

)} True/False
1) Custom is not a source of Ethiopian law
2) Source of law could be defined differently by varaithors
3) Ethiopian laws do not incorporate Muslim religiomngiples.
4) International treaties are sources of our Congtitut
5) The will of the state manifested in laws is calfedterial source
of law.

1)) Choose the best answer
1) The source of law from which the law derives theteras called
A) formal source B) historical source C) legal smuD) all

2) Religionis source of law

A) material  B) Social C) formal D) all
3) The FDRE Constitution is a source of Ethiopian |lapecause,

A) all laws are made according to the Constitution

B) all our laws need not to conform to the Constitutio
C) the law maker can avoid the rules in the Constituti
D) all

4) Court decisions may be the source of Ethiopian laws
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B) if it considered less important and no value
C) ifitis incorporated in statutes
D) Aand B DO none

5) Which of the following is not a source of Ethiopiamvs?

A) the FDRE Constitution  B) the laws of Regions

C) the 1948 Universal Declaration of Human Righisione

)  Answer the following questions
1) Analyse the concept of source of law.
2) What do you understand by the material sourceva? la
3) Explain the historical source of law.
4) Analyze the formal sources of Ethiopian laws.

5) Discuss the elements of formal sources of law.
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UNIT THREE: CLASSIFICATION OF LAWS

UNIT OBJECTIVES
After completing this unit, the student will be albb:

» discuss general concepts with regard to classibicadf law;
» compare public law with private law;

* compare and contrast international law and natitzva|

» discuss substantive law;

» explain the rules with regard to procedural land an

» compare and contrast civil and criminal law;
UNIT INTRODUCTION

Classification is a shaping and developing of tradal systematic conceptions and
traditional systematic categories in order to orgarnhe body of legal precepts, so that
they may be:
1. stated effectively with a minimum of repetition, esvlapping and potential
conflict;
2. administered effectively;

3. taught effectively, and developed effectively femnsituations.

We get three views as to the nature and end o$itilzgtion. One is that the exhaustion.
Another is that classification is a means of rewgahatural law that it may be made to
reveal the real order of interdependence in thegthclassified. A third is that it is simply
a means of organizing knowledge and thus of makingre effective for some purpose.
It is difficult to establish a sharp division bewvethe different branches of the law.

Under this unit, classification of laws into pubbmd private will be dealt. Next, the
classification of law into international and nat@hnsubstantive and procedural, civil and
criminal will be considered respectively.
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3.1) PUBLIC AND PRIVATE LAW

Public law regulates the acts of persons who act in the gemgerest, in virtue of a
direct or mediate delegation emanating from theesmign [What is Law? Pp, 8-9]. As
Salmond propounded ‘public law’ is not the wholetloé law that is applicable to the
state in its relations with its subjects, but otilgse parts of it which are different from
the private law concerning the subjects of theestatd their relations to each other.
Private law is thus the residue of the law aftersubtract public law [Paton, 1967, Pp.
291-92].Private law regulates the acts, which individuals do in tloswn names for their
own individual interest. Public law is sub dividedo constitutional and administrative
law [What is Law? Pp, 8-9].

Constitutional law defines the organization of the state, its fundaalerules, mode of
government, and the attributions of its politicagans, their limits and their relations
[What is Law? Pp, 8-9]. Constitutional law dealsthwthe ultimate questions of the
distribution of legal power and of the functionstioé organs of the State [Paton, 1967, P.
292].

Administrative law regulates the operation of the executive powerllintsa degrees,
beginning with cabinet ministers and descendingganost humble representatives. It
also regulates such local, departmental and cominadmainistrations. Very wide in its
application administrative law comprises many mafte’hich impinge upon private law.
This is because the administration often takesviddals under its tutelage. It is thus that
the operation of mines, of waterfalls, and of rayw is governed by provisions of
administrative law. In addition, the creation anddtioning of certain groups of persons,
such as labour unions, associations, and mutual saicieties are governed by
administrative law, even though private persons rbayacting in their own private
interest [What is Law? Pp, 8-9].

Criminal law, the infliction of punishment directly by the orgaof the state, is also
usually regarded as falling under the head of puldiv. Some would say thaivil

procedure should also be placed in this section, since théss regulate the activities of
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courts, which are mere agencies of the State; iviltprocedure is so linked with the
enforcement of private rights that it is more cameat to regard it as belonging to both
public and private law [Paton; 1967: 292].

Private law governs in principle all the acts oflinduals in their private capacity.
However, in France and in most civilized statesisitat present divided into three
sections. They are civil law, procedure, and concmaétaw.

LEARNING ACTIVITIES

1) What is public law?
2) Explain the scope of private law.

3) What are the criteria to distinguish law into pualdnd private? Explain.
3.2) INTERNATIONAL AND NATIONAL LAW
Law may be classified into international and Ideal. [Paranjape; 2001: 150-52]

A) International law — The law of nations of the 18th century was nanasd
international law by Bentham in 1780. It consisfsrales which regulate relations
between Statdnter se. Oppenheim has defined international law as “thelybof
customary and conventional rules which are consildegally binding by civilised
States in their intercourse with each other.” [Rpae; 2001: 150-52]

Starke defines International law as “rules of cartdmhich states feel themselves bound
to observe and therefore do commonly observe iir tieéations with each other and
which includes also (a) the rules of law relatiodunctioning of international institutions
and organisations, their relations with each otlwed their relations with States and
individuals; and (b) certain rules of law relatit@yindividuals so far as the rights and
duties of such individuals are the concern of titernational community.” [Paranjape;
2001: 150-52]

Salmond, however, believes that international lswssentially a species of conventional

law and has its source in international agreemdritese international agreements may
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be of two kinds, namely — (1) express agreementscadained in treaties and

conventions; and (2) implied agreements as fouradigtomary practices of the States.

John Austin, Willouthby and Holland consider intional law as positive morality and
do not agree that it is law properly so-called. tkuslefines law as a body of rules for
human conduct set and enforced by a sovereignigabliauthority. Since international
law is not set or enforced by a political sovereagithority, it is not law. Also, there is no
common superior over sovereign states. In the alesehany binding force, the validity
of international law is solely dependent on theumtdry acceptance of the States and,

therefore, it cannot be called as “law” in trueseof the term. [Paranjape; 2001: 150-52]

Dr. Holland subscribes to this view of John Austide observed, “the rules of
international law are voluntary, though habituallyserved by every state in its dealings
with the rest, can be called “law” only by courtesiccording to him, international law
is a vanishing point of jurisprudence since it leky arbiter of disputed questions save
public opinion, beyond and above the disputantigmrthemselves. [Paranjape; 2001:
150-52]

Professor Dias suggests that there is no doubttheatrespect which States pay to
International Law is less than what individuals paymunicipal law, but still it is called
“law” to inspire a sense of obligation among Stdte$ollow it. Therefore, it is a weak
law. Although there is International Court of justifunctioning at Hague, it does not
have any universal compulsory jurisdiction for k&gt legal disputes between States.
Again, international law having not yet been caatifi suffers from uncertainty. However,
Dr. Oppenheim defends international law as “Lawd aays, “a weak law nevertheless is
still a law”. [Paranjape; 2001: 150-52]

Salmond, however, agrees that Private law brandmtefnational Law be regarded as
law in strict sense of the word. In the ultimatelgsis, it may be suggested that despite
criticism against international law being treatesl law proper, it has assumed great
importance in modern world. A large part of thisvles based on natural justice and

principles of right reason which the States areeetgu to follow in their dealings with
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one another. Although this law does not have angibg force behind it but the positive
morality, underlying it does inspire States to febliged to follow it [Paranjape; 2001:
152]

As one can observe from the above discussionnatienal law is classified into public
international law and private international lalRwublic international law regulates the
relation between states. For example the relatioetsveen Ethiopia and Sudan are
governed by public international larivate international law, on the other hand,
governs the relations between individuals of défdr nationals. Different nationals
involve in commercial and other civil transactidreyond their countries. Since the laws
of different countries are not the same, the prob&ises as to which law should be
applied to the relations of different nationalsr E@ample, let us assume that Ethiopian
national and Chinese are married in Addis, and lieyin Beijing. Let us further assume
that a dispute arises between them with regartiécatiministration of their household.
Whose law is to apply to solve their dispute: thbai@pian or Chinese law? Private
international law solves this problem. Private ingional law is known by different
names. For instance it is callednflict of laws [See Alpha University College; 2006: 36-
7]

B) National law- law that pertains to a particular nation (as ggabto international law)
[Roger and Frank; 2002: 17]. It is a law of a natitor example the law of the United
States of America, France, or Ethiopia. Such lavapplicable all over a country in
question. It is also known as law of the landslin effect in a country and applicable to
its members. The law may be statutory, i.e. enataed administrative or case law
[Garner; 2004: 904].

Local Law [Paranjape; 2001: 157]Local law is the law of a particular locality andt
the general law of the whole country. They may bévo kinds — local customary law

and local enacted law.

Local customary law has its roots in those immealocustoms, which prevail in a

particular part of the State and therefore, haeefdince of law. The local enacted law, on
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the other hand, has its source in the local letijgauthority of municipalities of other
corporate bodies empowered to govern their sphbyedy-laws, supplementary to

general law.

LEARNING ACTIVITIES

1) What do you understand by local law?
2) Explain the essence of international law.

3) There is no a concept as such international lawni@ent.

3.3) SUBSTANTIVE AND PROCEDURAL LAW

Civil procedure is nothing but a detached parthaf ¢tivil law governing the manner of
asserting and defending rights before courts. Meithe Romans nor the Old French

jurists segregated actions from the body of the lajWhat is Law? P. 10]

According to Salmond, substantive law is that widefines a right while procedural law
determined the remedies. Procedural law is aldedcdbw in action’ as it governs the
process of litigation. Substantive law is concernéti the administration of justice seeks
to achieve while procedural law deals with the nsedy which those ends can be
achieved. For example, law of contract, transferpadperty, negotiable instruments,
crimes etc are substantive laws whereas the lawsibfprocedure or criminal procedure
are procedural laws [Paranjape; 2001: 157]. Thesrthat are provided under procedural
law are inseparable from the substantive law. Banple, civil procedure law is
inseparable from the civil; code that deals aboutract, filiations, adoption, and the like
[What is Law? p. 10].

EVIDENCE LAW

Law of Evidence is the law that consists of theesuand principles, which govern the
relevancy, admissibility, weight and competencywaftience. It compress the legal rules
regulating those means by which any alleged maifefast, the truth of which is
submitted to investigation is established or digptb[Carter; 1990: 3].
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Law of evidence is an adjectival as opposed totankige law. Rules of substantive law
are characterized by given fact situation. Rulessubstantive law govern the legal
significance of a set of facts, which either arenatbd or have been established. A party
to the dispute may admit facts and adduce argumastdo the substantive law.
Alternatively or additionally, the party may dispusome or all of the facts. Such
disputed facts are said to be facts in issue aadpen to proof or disproof. Adjectival
law is concerning with the regulation of this pregeAdjectival law includes the law of
procedure and the law of evidence. Perhaps no -cilgadistinction can be drawn
between law of evidence and other adjectival lasweler, evidence law focuses on the
trial process, particularly on the fact-findingrelent in the trial. It is concerned with such
maters as the role of judges, the rights and datigke parties, the nature of proof, the
availability of witnesses, documents and other raeah proof, the admissibility of
evidence and other similar matters [P. B Carte013].

LEARNING ACTIVITIES

1) Analyse how law is categorised into procedural sulostantive law.

2) Is evidence law a procedural or substantive lawgolRrd.

3.4) CIVIL AND CRIMINAL LAW [What is Law?]

Civil law is that branch of law dealing with the definitiand enforcement of all private
or public rights, as opposed to criminal mattered& and Frank; 2002: 15].The law
enforced by the State is callewvil law. In Ethiopia, we have a civil law codified in
1960, which is known as Civil Code. The force cdit8tis the sanction behind this law.
Civil law is essentially territorial in nature dsapplies within the territory of the State
concerned. The term civil law is derived from thenfn wordjus civile. Austin and
Holland prefer to call civil law as ‘positive lawecause it is enforced by the sovereign
political authority. However, Salmond justifies tteem ‘civil law’ as the law of the land.
He argues that positive law is not necessarily icedf to the law of the land. For

example, international law is a kind of jus posgéia but it is not a civil law.
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On the other hand?enal law unquestionably forms part of public law. The staliene,
representing the nation, has the right to punighiosecutions and condemnations are
carried out in its name. The application of peealtis a part of the administration of a
state. Today we have a criminal law enacted in 208#&h is a revision of the 1957
Penal; Code of Ethiopia. The designation is charigectiminal law because penal law

has negative connotation which carries penalty.only

LEARNING ACTIVITIES

1) Analyse the essence of civil law.
2) What do we mean by Criminal law?

3) What are the purposes of Criminal law/

CONCLUSION

We have seen that law can be grouped in differatggories. Classification of law is a

systematic grouping of law so as to understandyeasi

Law can be classified into public and private |AMe have seen that public law is that
regulates public interest. Constitutional law addhaistrative law are the two main sub
divisions of public law. On the other hand, we h&een that private law is one that
consists of rules that regulate relations betwedividuals. It is divided into substantive
and procedural law. Further, we have seen thatawoidge law defines rights of persons.

We have discussed that procedural law governsrtheegs of litigation.

Furthermore, we have observed that law may be elividto international and local law.
International law includes rules that govern th&t&t and other international subjects like
multinational corporations. Local law, as we haeers encompasses rules that are

applicable to a locality.

What is more, we have discussed that law may Issifled into civil and criminal law.
Civil law is that which is enforced by the stateslalso called as ‘positive law’ since it is

enforced by a state as sovereign. Criminal lawedas penal law, on the other hand, is
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intended to keep the peace of the people and afléne State. We have seen that

criminal law is one type of public law.

REVIEW QUESTIONS

I) True/False
1) Private law is that branch of law regulates theatrehs between the
individual and administration of the state.
2) Public law regulates the relations between the stat the individuals.
3) A law that pertains to the transactions of stagesavereign body is called
national law.
4) Local law is a law that is applicable only in Addibaba.
5) The Ethiopian Civil procedure Code is a substariave
6) Criminal law is that subscribes what are prohibited the violation of
which is punishable.

II) Choice

1) Civil Procedure is categorized under
A) Civil law B) Criminal law C) Procedural law I

2) The law that defines the rights and duties of tithviduals is

law
A) Criminal B) Procedural C) Hab D) Civil

3) If one of the parties to the dispute is the stte, law that regulats this

dispute is law.
A) Civil B) Public  C) Private D) all
4) The public law that imposes a sanction on a defeinda law.

A) Civil Code B) Public C) Criminal D) Administrative
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5) The law that resolves the issue which law to bdiegppn case where two

individuals of different nationalities involve inspute is law
A) national B) international C) private interratal D) public
international

[l) Answer the following questions

1) What do we mean by classification of law?

2) Do you believe that classification of law is import to understand Ethiopian
laws? Why or Why not?

3) Discuss the nature of public law.

4) ‘Private law regulates the transactions betweeivididals’. Explain.

5) Discuss the nature of substantive law.

6) Analyze the nature of procedural law.

7) Law of Evidence is a procedural law, expound.

8) Compare and contrast international law and natitzval

9) What do you understand by civil law?

10)Explain the purpose of criminal law.

11)What is your attitude towards the classificatiorea{s?

12)What is your attitude with regard to the civil lé@gal system and Ethiopian law?
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UNIT FOUR: THE MAKING AND REPEAL OF LAWS

UNIT OBJECTIVES

After the completion of this Unit, the student Wik able to:

» discuss the steps in law making;

» compare and contrast the law making in Ethiopigodes and present; and
* apply the doctrines of law making.

» discuss the general principles with regard theakpktlaws;

» compare the different types of repeal of laws;

» explain the effects of repeal of laws; and

» apply the principles of repeal of laws.
UNIT INTRODUCTION

Under unit three, we have learnt the classificatbtaws. How laws are made? This is
the main concern of this unit. Law making is thegass of establishing a new rule of law
on a particular subject. There are disputes witfam@ to the power of making of laws.
Those who believe in separation of power argue ithatthe legislature that should be
given the power to make laws. The protagonisthief@octrine of Separation of powers
assert that the state’s power of sovereignty isdnway divisible. Consequently, they
argue, that the law making power should be camigidby the state as one whole entity.
As you may discuss in the course on Constitutiam, @onstitution incorporates the
doctrine of Separation and check of power on ter@ level as well as Regional level.

Under this unit we shall discuss the law makingithiopia.

There are steps a given draft should pass to betezhas a law and this is one of the
points this unit will deal with. Then, we will cader the law making in a comparative
manner. We will summarize important points and thil§ be followed by questions that
are intended to help students to promote theimlegron the Unit. What is more,

references are given so as to facilitate furthadiregs on the subject under discussion.
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Laws may be repealed. Under this Unit, we will ligcdssing the principle of repeal of
laws. Thus, the first section of this part is dexbto discuss the general principles of
repeal of laws. The second section of this parméant to discuss the types of repeals.

Then, we will consider the effects of repeal of law

4.1) THE MAKING OF LAWS
4.1.1) STEPS IN LAW MAKING [What is Law?]
What are the steps in law making?

The first stage of the legislative process is tiisoduction of a bill. A bill either proposes
a change in the existing law or makes new propp#ais the first draft of what will

ultimately become a statute.

From this stage onwards, the legislative monopbRarliaments is markedly encroached
upon. The right to introduce bills is usually slthrbetween the government and

parliament.
Who may initiate legislation?

It is implicit in the concept of democracy that timitiative in law making should rest

with the elected officials. At the same time ituisderstood in fact and in law that law
making right is always shared with the executiviee Tunction of government here is to
supply a given policy. The government being beitzjuainted than anyone else with the
needs of the society and because of the more anel comnplex nature of the problems
that have to be solved, it is technically betteuipged with individual members of

parliament to draft laws, which makes able from |#gal standpoint. In most countries,
the government has the right to introduce draftslamhether they are members of

Parliament or not.

Laws are implemented in the day to day activitieshe society. Those who directly

involved in the administrative activities have preal knowledge on the problems of
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existing laws or the activities that need rulesutd can propose a draft [Ann, Robert and
Nalin; 2001:22].

In countries where there is strict separation afgroas in the United States, members of
the legislative assembles alone have the rightttoduce bills. The president may also

initiate drafting of laws in USA.

In the Western parliamentary democracies the separaf powers is not strict, and the
governments have the right to initiate legislatibrectly. While the right to initiate laws
is generally exercised only by Parliaments and dyeghments, it can also be granted to
other bodies. In the Peoples’ Democracies spegficliamentary bodies are so
empowered such as the Presidium in Albania, Hungadythe U.S.S.R, the Council of
State in Poland and Rumania, and the Presidentigda8l in Czechoslovakia where the
right to initiate bills is also accorded to the $tident of the Republic and the Slovak
National Council. In Italy, the national council the economy and on labour may, if the
appropriate majority agrees, submits drafts to i®aent on matters within its
competence. Unusually in the United Kingdom, Fdland Sweden the church has the

right to initiate legislation on ecclesiastical teas.

Apart from the procedure by petition for a privatt in the British Parliament, the direct
initiation of legislation by the people is rare.€elpeoples’ right to initiate laws arises

from the fact that sovereignty resides on them.
What is the next step after a bill is initiated?

When a draft is introduced, members of Parliameatiaformed of the variety of ways
by posting of notices, by announce in the chambgran entry in the minutes of the
proceedings report of debates, and in some coartisiea purely formal first readings. If
it complies with the rules of order, the bill therinted and distributed. It has been noted
for in the United Arab Republic bills must first babmitted to the committee whose duty
is to prepare proposals and decide goes forwardhiatstage before publication, bills
will be examined by talented individual memberdnance to ensure that they have no

financial implications. In Great Britain, it may b@thdrawn after it has been presented
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and printed. Officials of the government will chettk ensure that no contradiction is
there to the standing orders of the House. In Ylagas before any debate takes place,
every bill is considered by the Assembly’s legiskatand judicial committee, to check

that it conforms to the situation and the existang and that it is correct.

Once published or at least distributed to membdrshe legislature and to the
government, a bill follows a procedure the detafisvhich may take a vast variety of
forms according to the different countries. Nevels, in almost all countries there are
two essential phases to be passed. First, it widitrusted to committees. The committee
may be an ad hoc or standing committee. Seconkéretis the phase of debate and
decision, which is generally a matter for the HouBeat means the members of the

House will debate on the draft and decide.

In some countries, this division of labour is sgbje variations of greater or lesser
importance, ranging from the exclusive jurisdictioh the House itself to the less
orthodox practice of handing over that jurisdictitm committees. The tendency of
committees to increase their power has already hetced, and in some countries such

as ltaly, this indication has been approved by law.

Article 72 of the Italian Constitution specifiesaththe two Chambers may entrust to
committees not merely the examination of bills, @lgo their final enactment. In
practice, the President of the Chamber design&teditls, which follow the ordinary
courses. It is true that even up to the final emaat of the statute the Chamber has the
power to recall a bill from a committee, and in giige it must be referred to the
Chamber if the government, or one tenth of the mes)lor one fifth of the members of
the committee so request. This is known as autemmaturn. However, this procedure
cannot apply to certain kinds of bills such assbilh constitutional and electoral matters,
bills delegating legislative power, bills to ratifyeaties, or bills relating to taxation of
public expenditure.

In the same spirit the constitution of Senegal auity) committees to make law when this

power is expressly delegated to them by the Assgnilyl contrast, in several countries
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Parliament may decide to debate a bill in the Hougleout referring it to a committee.

This procedure is mostly used to consider billg @ urgently needed. It is used in
Albania, Czechoslovakia, and the former U.S.S.Rrdn and the Lebanon, a bill must be
given status of extreme urgency by the Assemblgrder to be debated right away. An
analogous procedure is found in the Chamber of Bepin Japan. In the Argentina a
decision to debate the bill must be taken by a ntgjof two-thirds of the votes cast,

even so this can only be done if the bill has marcial implications. It has to be

remembered that in the Argentine the House caresalve itself into committee as is
done in Assemblies on the British model. This isatvis done in the Congress of the
United States where in order to gain time and tadewvthe formalities of procedure the

two Houses deliberate in committee of the whole $dou

The importance of the part played by committeeshmdetermined first by the stage at
which bills are referred to them and secondly kg ¢lxtent of the powers conferred on

them to consider bills.

The powers of committees vary considerably accordm Parliaments, which appoint
them. In Great Britain and countries, which  havituenced by British institutions
committees have relatively little power. The exaaptis the Committee of the whole
House, a body that is only distinguishable from Hueise itself that is considered as the
essential working unit. The task of committeesvisansider matters of detail, especially
when a bill is complex. Although they can amendllaibsuch a poerw is given to them.
However, if the draft has approved by the Housesecond reading, no amendment
contradict with the main purpose of the bill is aslsible. Thus, a committee must
confine its consideration within these purposesssilit is specially instructed by the
House to do otherwise. Would committees performperdunctions? In fact they give
invaluable help to Parliament since it relieve wse of all questions of detail, and they
fully devote precisely the task entrusted to themhich is the minute of both form and

substance of every clause in the bill.

The power of the committees working in United StaB®ngress is opposite to what we

have discussed above. In the first place, theyaraend or transform as they wish any

85



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

bill, including those, which derive from the Premid More important, the fact that they
are entirely independent of the House and Sendtiehvihave no way of controlling their
activity, means that the future of a bill depend$arge measure on their will. In practice,
the chairperson of the committee plays the key. fasthe is personally hostile to the bill
and the majority in the committee is favourablagstan apply a whole series of delaying
tactics to prevent the bill from being consider®hat ever its origin the bill has no
chance of success unless s/he is personally iufanfat. However, one fact limits that is

s/he has to take accounts of the policies and presd the two political parties.

As ministers are also members of Parliament, thiégnd, as required and where
necessary, meetings of the standing committees thadspecial committees. The
government is in practice represented at everyestddegislative process without any

need for a written rule.

The data sought by committees do not necessarityreend the minister personally.
They are often furnished by civil servants on theharization of the head of the
department, which they belong. Therefore, it issgade for the government to obtain

information.

Another means of obtaining information is the heguwof private individuals, whether
they are interested parties or the subject maftdreocommittee’s inquiry or person with
knowledge. As a rule, the object of these heariags help the committee to understand
the problem.... However, in Parliaments private pessmay be heard by committees ...,

their function is to explain the draft or to prestreir arguments against the draft.

The complex nature of certain problems occasionallyde the committees highly
dependent on experts and the important of theastertouched by some bills frequently
give to pressure groups who seek especially atlelrel of committee to obtain

favourable decisions from Parliament.

Generally, persons and bodies outside Parliameatas interested in the subject matter

of a bill are consulted at some stage in orderithmatly be drafted with full knowledge.
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Extra-parliamentary consultants are also held &itdsill has been introduced in the
House, they may at times represent a particulacequtrof the sovereignty of the people.
In India and Pakistan a bill may be formally placed circulation’ in order to elicit

further opinion on its merits.

The most elaborate form of extra-parliamentary atiason, which derives from the
principle of popular sovereignty as opposed to dtietly representative system, is the

consultative referendum.

When extra-parliamentary consultations have beemutied, the ordinary procedure for
the making of laws is taken in the assemblies. ddrgents of the bill are made known by
all available means and first and for most the gre® all sections of society are
informed. Discussion follows in the basic organmas$, industrial and agricultural
undertakings, professional, trade organizationsalbfkind people’s councils, social,
scientific and economic institutions and local aadional administrations. Opinions are
gathered and suggestions, amendments, and perbapteic proposals drawn up which
are forwarded to Parliament and in particular thepropriate committees. These
committees examine any matter and may if necessamnally take them into
consideration. Thus, countrywide discussions tgdase, which introduces in greater
degree a new form of direct democracy, made pasdiyl the available media of
communications. Nevertheless, the last word rastthe representatives of the people; it

is for them to accept or reject the large numbesugfgestions addressed to them.

Promulgation is the last stage in law making. What is promutyét The passing of a
bill by the legislature is generally the stageldd tegislative process. The work done by
the two Houses must then be promulgated. Promolgatithenticates a bill as a law and

gives it binding force; it also entails publication

4.1.2) COMPARATIVE STUDY OF LAW MAKING PROCESS IN E THIOPIA

In the above discussion we have learnt about lakingain various countries abroad.

Under this part we will discuss the law making gexin Ethiopia: the past and present.
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4.1.2.1) HAILE SELASSIE’'S ERA

[What is Law, pp. 20 ff] The purpose of this pafrtlte material is to present a systematic

description of the Law Making process in Ethiopiasimple, concise and accurate form.
A) FORMS OF LAW

There were four major types of Ethiopian law (Osjétroclamations, Decrees and Legal
Notices) which are the subjects of this monographhough never so officially
prescribed, are in accordance with the divisiondegfslative authority set out in the
Constitution of 1931 and the Revised Constitutidn1855. The first three (Orders,
Proclamations and Decrees) are best known as Bribemislation. Thus under the title
of “Order”, the Emperor exercises his prerogatineler Article 27 of the Constitution of
1955 to determine “the organization, powers andedubf all ministries, executive
departments and the administration of the govertfim8nbstantive legislation passed by
Parliament and approved by the Emperor is call#raclamation”. The Emperor acting
alone may promulgate legislation only “in caseseofergency that arise when the

Chambers are not sitting”. This law is known ascze”.

The fourth term, “Legal Notice”, is used mainly fdine publication of Rules and
Regulations, and Municipal Law, authority for whitlas been delegated to various

government officials. It can best be labelled dsosdinate legislation.

The two minor forms of law which were not discusseerein were “General Notice”,

which is mainly used to announce Government appants and awards of honour by
the Emperor, and “Notice” which was the vehicle tbe announcement of certain
matters of public interest, such as Notice No 1Q950, dealing with the encouragement

of foreign investment.
B) PUBLICATION OF LAW

Negarit is Amharic for drum. Gazata is Italian biygon and Amharic by adoption for

newspaper. Years ago, public announcements andpri@ulgation of Laws were
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proclaimed in Ethiopia by the beating of a drume Tombination of the traditional word
Negarit with the imported word Gazata therefore stitutes the designation of the

governmental medium of communication of legal infation to the public.

The Negarit Gazata is the official legislative, exttve and administrative Law Reporter
of Ethiopia. Written in Amharic and English, thestiissue appeared on March 30, 1942,
and it has been published regularly since that. datecourse, if there is any language
conflict, Amharic was the only official languagec&sionally, a law published in the
Negarit Gazata contained a specific provision ngnainater date at which time the law

will become effective.

Proclamations, Decrees, Orders and Legal Noticed tes appear in the Negarit Gazeta
under their generic name, number and year they s@@ted (For example, Decree No.
42 of 1962, Legal Notice No 257 of 1962.) Laws weublished in the Negarit Gazeta in

strict chronological order.
C) LAW MAKING UNDER THE REPEALED (REVISED) 1955 CON STITUTION

The now repealed Constitution of the Empire of &, 1955 used to envisage two
types of laws made at two different levels. Theseeaprimary legislations, which were
the result of the legislative activities of the e organs of state power of the Empire,
and subordinate legislations, which were enactedrggns of authority, delegated to

them by the supreme organs of state power.

The sources of primary legislations under the Rleped955 Constitution were the
Emperor and Parliament. The Emperor used to betiaaienally empowered to issue
two types of primary laws, i.e., Orders and DecregBile the Parliament has the
authority to issue one type of primary legislatioa,, Proclamations. Orders, which used
to be exclusively enacted by the Emperor were prrtews principally related to issues
of the creation or dissolution of organs of statd government power or their branches,
the chartering of municipalities, the raising atsbanding of units of the army, etc. vis,

guestions of state and governmental structuréadtilsl be noted that the Emperor had the
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power to issue orders without referring to any otbegan of state or governmental

power.

It used to be possible to initiate orders in twoysvaFirstly, the Emperor himself could
unilaterally initiate and subsequently issue theinemever he saw it fit to do so.
Secondly, their initiation could start at the levafl a specific governmental body
concerned or interested in their enactment. Sugbvarnmental body would, as the first
step, submit such legal opinion or draft to the @wuof Ministers from where, if

approved, it is passed on to the Emperor in thel$ahthe Prime Minister for enactment

or shelving as the case may be.

Proclamations were capable of being initiated inows ways. Since the Parliament was
bicameral, draft proclamations could be initiateahf either of the two Chambers of the
Parliament. If such a draft succeeds in gainingonitgj approval in the Chamber it was
initiated in, it would then be transferred to ththey chamber where it was again
subjected to discussions and a vote. If it agaimsga majority vote in the second
Chamber it means that it has won the approval efwhole Parliament and was then
submitted to the Emperor who, as the supreme sigvera/ould have to give the go
ahead before it is promulgated. Draft proclamatioogld also start at the level of any
governmental body interested in having a certainpgassed. Such a draft was submitted
to the council of Ministers from where, presumaafier sufficient scrutiny and ironing
out, it was submitted to the Emperor in the hanfishe Prime Minister. Where the
Emperor agrees with the proposed law he, in tiends it to any of the two Chambers of
the Parliament, where it was subjected to debatk famally a vote. If it meets with
majority approval of the Chambers, it is forwardedhe Emperor for final approval and

promulgation.

Decrees were the third type of primary legislaiiofiorce then and were the second legal
prerogative of the Emperor. Decrees used to detll thie same area of legislation as
proclamations and used to be enacted only durirgy tdmporary absence of the
Parliament, i.e. presumably, when it was out oSieesduring the summer. Theoretically
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at least, all decrees were subject to a vote ofaaap when the parliament subsequently

reconvened.

Considering the whole law-making process it isofaid that all laws in pre-revolution

Ethiopia were in effect made by the Emperor.
4.1.2.2) THE DERG’'S ERA

The first noticeable change in the law-making pssd@at could be observed was a direct
consequence of the deposition of the emperor andiibandment of the parliament. The
net effect of this was the disappearance of theigus distinctions in names between the
various types of primary legislations. There was$yame type of primary legislation

under the Derg, i.e, the proclamation that was texdday its congress.

The congress of the PMAC, being the highest ordastaie power then, was also the
only source of the sole primary legislation of thee, i.e., the proclamation. It is true to
say that usually the authority to enact proclanmtiis given to an organ of state power
by virtue of a constitutional provision. But whencbmes to the PMAC, the power to
issue proclamations was granted to its congresanoyher proclamation. And, at the
time, this odd fact was though the Derg has noro#iternative, in the absence of a

constitution, except to out this legal problemhe manner described above.

With respect to the initiation of draft proclamaisy we firstly see that the congress of the
PMAC itself had this right. Secondly, the law-makiprocess could also be initiated by
governmental organs by their submission of thetdeathe Council of Ministers. If the
draft meets the approval of the Council of Ministet was submitted to the PMAC'’s

Congress for deliberation voting and finally, emaent.

Subordinate legislations of this period, which gailg went under the general name of
Legal Notice, used to be drafted and issued atldgkel of the governmental body

authorized to issue them, though the fact that negal notices used to be enacted
among with the proclamation enabling that botheéhabling proclamation and the Legal

Notice came from the same source.
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4.1.2.3) UNDER THE PDRE

The process of law making under the PDRE day Ethioas radically different from the
previous two legislative regimes discussed abouee Taw-making process in Haile
Selassie’s Ethiopia, though it formally paid lipngee to the Doctrine of the Separation
of Powers, was, in reality, a highly autocratic &eoncentrated in the person of the
Emperor. The law-making process under the Dergthenother hand, can best be
described as a provisional stop-gap process whémneinly top of primary legislation,
i.e., the proclamation, was often strengthened, naie@ and elaborated upon by
innumerable directives which hadla factoforce of law (though not in the formal sense)
and were justified as binding because they mostnoftad the same source of the

proclamations.

Two types of laws, i.e., primary and subordinatgidation were envisaged under the
Constitution of the PDRE. This was similar with grevious forms of law making steps.

Under this set-up, there exist five types of priyragislations. Proclamations are enacted
by the National Shengo, which was the supreme oofatate power in the PDRE (Art.
63 sub Art 1).

The Council of State had the power to enact Ded@éacilitate the implementation of
the powers and duties entrusted to it by the Cistn (Art. 82/3/). The Council of State
also had the authority to issue special Decreesnwhecessary and compelling
circumstances arise. This power to issue speciatd®s was, however, qualified by the
fact that the Council of State may exercise it dmyween the sessions of the National
Shengo, i.e., when it was not meeting. Finallysytent of the Council of State, which in
turn was, the standing body the National Shenge, ewditled with the right to issue the
final two types of primary legislation. Primarilge had the authority to enact presidential
Decrees, for the purposes of facilitating the impdatation of the powers and duties
entrusted upon him/her by the Constitution (Art/436He was also entitled to issue,
under compelling circumstances, special Presidedaarees during periods when the

National Shengo was not in session. However, speltial presidential Decrees were
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also subject to submission and approval by theddatiShengo at its next session, again
leading us to conclude the special Presidentiatedscalso related to situation normally

regulated or governed by the proclamations isst@d the National Shengo (Art. 87).

With respect to the initiation of legislation, i.@roclamations, Article 71 of the
Constitution states that the Council of State,Rhesident of the Republic, Commissions
of the National Shengo, members of the Nationah§bgethe Council of Ministers, the
Supreme Court, the Procurator General, Shengos igiheh administrative and

autonomous regions, and mass organizations thrihgghnational organs, had this right.

We found, in the PDRE, various and hierarchicatimiggiishable depositories of state
power in the forms of Autonomous Region Shenogaimidistrative Region Shengos,
Special Administrative Shengos and Awraja Shengdsctw were declared by the
Constitution and the subsequently enacted admatiigtr proclamations as the highest
organs of state power at their respective levéle @onstitution. Art .95, Proclamation
No. 15/1988, Arts 3/1, 18/1 and 32/1, Proclamatitm 16/1988, Arts 3/1/and 18/1 and
Proclamation No. 17/1988. Arts 3/1 and 18/1).

The primary legislation of the PDRE were laws issly the highest organ of state
power of PDRE, namely the National Shengo as welthese issued by its standing
body, i.e., the Council of State and the Presiddgrthe Republic. Attempts to make a
superficial distinction between the National Shergothe one hand, and the Council of
State and the President of the Republic, on therptdnd then proceed to call only the
Naion Shengo the supreme organ of state power theredirectly giving a secondary
status to the latter two is erroneous. This is beedhese two specialized organs of state
power were firstly, part and parcel of the Natior&gtiengo and secondly, the ones
entrusted with the task of representing and cagryint the National Shegno’s tasks of

legal sovereignty on a day-to-day basis.

Thus, the PDRE’s subordinate legislation wereladl ¢nactments issued by all the other

organs of both state and administrative power datthe above-mentioned supreme
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organs of state power on the basis of delegatedoatyt flowing from the National

Shengo.

All subordinate legislations in the PDRE went by taames Directives and Regulations,
with a certain exception. In general, we have dbes that the supreme source of law,
the National Shengo, was in firm control, direcéigd indirectly, over the nature and

scope of all laws enacted by subordinate orgap®wer and state administration.

4.1.2.4) LAW MAKING IN THE PRESENT DAY OF ETHIOPIA

In the present day of Ethiopia, the sovereign,the.legislature has the power to make
laws [Art. 55 of the FDRE Constitution]. Thus, thl®use of Peoples’ Representatives
has the power to enact laws in the form of proctaoma for the Federal State, in the
following sectors [Art. 55 of the FDRE Const]:

* Natural resources of the Federal State;

* Inter-region and foreign trade law;

* Federal transportation laws;

» Electoral laws and other laws with regard to thimerement of political rights;
* Nationality and other laws;

» Standard and calendar;

» Patent and copyright laws.

The House of People’s Representatives is also eeygalmo enact laws in the form of
codes on [Art. 55(3), (4) and (5), (6) of FDRE Gttution].

* Labour Code;
e Commercial Code;
e Criminal Code;

» Civil laws necessary to establish and sustain cpa@mic community.

As per Article 62(8) of the Constitution, the Houst Federation has the power to

determine civil matters on which the House of PespRepresentatives makes laws. But
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what are the detailed points to be taken to detena given matter as essential to

establish one economic community?

We observe that legislative power is given to theuseé of Peoples’ Representatives
because it is the highest authority of the Fed8malernment. In addition to the House of
Peoples’ Representatives, executive organs have gigen the power to enact

regulations and directives. The provision of Agi@l7(3) of the FDRE Constitution states
that the Council of Ministers shall enact regulasigpursuant to powers vested in it by the
House of Peoples’ Representatives. Here, the poovimakes clear that legislative power
vested to the Council of Ministers is legislativener delegated from the legislature (i.e.

the House of Peoples’ Representative).

According to Article 74(5) of the Constitution, th&rime Minister has the power to
supervise the implementation of regulations aneéadtives adopted by the Council of
Ministers. The provision of Art. 74(5) of the saim®plies that the Council of Ministers

has the power to enact directives in addition gulations.

Ministries are also given the power to enact divest to implement the powers given
under proclamations. For example, Ministry of Laband Social Affairs was given the
power to issue directives concerning the registratf employers’ and workers’ union
[Proc. No 4/95 Art. 20(3)].

We have seen that the executive bodies have theerptov enact regulations and
directives. These are non-sovereign law makingdsdodies other than the legislature

are non-sovereign law making bodies.

What are the characteristics of non-sovereign laaking bodies? They are subordinate

legislatives because:

A) there are laws such bodies must obey and cannogeha
B) there is a distinction between fundamental law @mlthary laws;
C) there must be a body having authority to pronownaen the validity or

constitutionality of laws passed by such law makingdy [Dicey;

95



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

1961:91].

The regulations and the directives made by the legisiative bodies should not
contradict with the Constitution [Art. 9(1) of tHeEDRE Constitution]. This principle
applies to all laws irrespective of who made it.akidition, the House of Federation is
empowered to interpret the Constitution [Art. 62¢1}he same]. Therefore, the House of
Federation could ensure that all laws are in liitl the Constitution.

The other essential characteristic of non-legisésgtus that they have given the power to

make laws by delegation of power [Dicey; 1961: 91].

Who does initiate laws?The Constitution clearly provides that the CountiMinisters
“shall submit draft laws to the House of PeoplespResentatives on any matter falling
within its competence, including draft laws on a&ldeation of war” [Art. 77(11) of the
Constitution]. We understand that the Council ohidiers has the power to initiate draft
laws on matters that fall under the jurisdictiortlué federal Government. In addition, it
has the power to initiate and submit draft on datation of war to the House of Peoples’

Representative, and the latter may declare stat@aofArt. 55(9) of the Constitution].

Further, each ministry has the power to initiategees and laws [Proc. No. 471/2005,
Art. 10]. According to Art. 4 of Proc. No 470/20G8e Government; the House of
Federation; the Speaker; and the Federal Suprems; @eembers of the House;
Committees of the House; and other governmentttutisns directly accountable to the
House have the power to initiate and submit dridift to the House on matters within
their jurisdictions. However, it is only the Govarant empowered to initiate draft
financial law [Art 6(4) of Proc. No. 470/2005].

Any draft must be made in writing and be submittethe Speaker to its presentation to
the House.

Then the Speaker must present the summary of #ielaw and deliberation on the
content in general must be held [Proc. No. 470/2806 7(a)]. Then, the Speaker will
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refer it to the concerned standing committee [PNax470/2005; Art. 7(b)]. The House
shall have the following Standing Committees [Pida. 470/2005; Art. 18]:

1) the Capacity Building Affairs;

2) the Trade and Industry Affairs;

3) the Rural Development Affairs;

4) the Natural Resources and Environmental prote@iteirs;
5) the Infrastructure Development Affairs;

6) the Budget and Finance Affairs;

7) the Legal and Administrative Affairs;

8) the Foreign, Defence and Security Affairs;
9) the Women'’s Affairs;

10) the Information and Cultural Affairs;

11) the Social Affairs; and

12) the Pastoralists Affairs.

The committee which took the assignment will préseto the House with its proposal after 20
working days [Pro. No 470/2005; Art. 8]. Thus, setteeading will be held in the House [Proc.
No 470/2005; Art 9]. If the deliberation can notddhausted, the bill shall be referred for further
scrutiny to the pertinent committee [Art. 9(c) betsame]. The committee who received for the
second time shall read out the amended versiontarfthal decision to the House. [Proc. No
470/2005; Art. 10(a)].

Then the House shall pass the bill (draft law)radtéhrough discussion on the final proposal (Art.
10(b)]. Then, the Speaker shall send the drafthéo gresident for signature (Art 11(a)]. The
President is required to sign the bill within 15/slather wise the bill will be effective after 15
days if the President fails to sign it [Proc. NGOAR005; Art. 11(b)]. What is more, the ratified
law must be numbered by the Speaker and therelisped in the Federal Negarit Gazeta [Art.
11(c)].

Promulgation of the law upon the ratification ofetldraft, the Speaker of the House of
Representatives sends the law to the Presiderdigoature [Art 57 of FDRE Constitution and
Proc. No. 470/2005, Art. 11(b)]. The President setdsign the law within fifteen days, the law
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will have effect with out his signature if the pident fails to sing within the specified time [Art
57 of FDRE Constitution and Proc. No. 470/2005, Adt(b)].

LEARNING ACTIVITIES

1) Who does initiate law under present day of Ethidpia
2) How do you evaluate the law making process in i
3) What do you mean by second reading of bills?

4.2) REPEAL OF LAWS
4.2.1) GENERAL CONCEPTS

Repeal of law is an abrogation of an existing lawdgislative act. In other words, repeal
of law means making the law no longer have a leffact [Garner; 2004: 1325]. What

are the general concepts with regard to repeaved?
[The following note is taken from What is Law? Ciead, pp. 1 ff]

The law making process discussed above basicdiyes2to the manner in which a
certain normative standard is legalized or condeirti&o a rule of law. What we will now

be discussing under this part relates to the oppgsobcess of making a law that is
delegalizing a certain normative standard that leeh part and parcel of the law of the
land. Note should be made here that the procedeglefjalization is equally the task of
the law making organs discussed above and impliasra or less similar process as the

one described for the making of laws.
Is there a difference Betwe&epeal and Expiry of Law®

A law (statute) is either perpetual or temporatys Iperpetual when no time is fixed for

its duration, and such a statute remains in forté is repeal, which may be express or
implied. A perpetual statute is not perpetual ia #ense that it cannot be repealed; it is
perpetual in the sense that it is not abrogateeldyyse of time or by non-user. A statue is

temporary when its duration is only for a specifiede, and such a statute expires on the
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expiry of the specified time unless it is repeaadier. Simply because the purpose of a
statute, as mentioned in its preamble, is temporidwgy statute cannot be regarded as
temporary when no fixed period is specified for disration. Cessation of transitional

legislative power has no effect on the continuamica perpetual Act enacted during the
continuance of that power. The duration of a terapostatue may be extended by a fresh
statute. But it appears that after a temporarytagxpires, it cannot be made effective
by merely amending the same. The only apt mannesw¥ing the expired statute is by

re-enacting a statute in similar terms or by engca statute expressly saying that the

expired Act is herewith revived.

Who May repeal Laws? A power to make a law witlpees to the topics committed to
Parliament or State legislatures carry with it avpoto repeal laws on those topics.
Subject to any constitutional restriction, the gaheule is that “the power of a legislative
body to repeal a law is co-extensive with its poteeenact such a law” and a legislature
which has no power to enact a law on a particuidjext matter has also no power to

repeal the same.
What parliament has done parliament can undo.

A law may be repealed by a latter “distinct andeadimg enactment or an enactment
inconsistent and irreconcilable therewith.” Puttimg other words, no repeal can be
brought about “unless there is an express repeahcodarlier act by the latter Act, or
unless the two Acts cannot stand together.” Repagl thus be express words of a later
statute or may be implied on considerations ofdnsistency, or irreconcilability of the
provisions of an earlier statue, with those oftarlatatute. A power “to amend or repeal”
will, therefore, imply a power to amend or reped implication, i.e., by making
inconsistent laws. Repeal, express or implied, caiwe brought about by subordinate
legislation, since a power to repeal cannot begadeédsl. In Ethiopia, the legislature has

the power to repeal laws.
LEARNING ACTIVITIES

1) What do we mean by repeal of laws?

99



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

2) Explain the deference between repeal of laws apdyegf laws.
4.2.2) TYPES OF REPEAL[What is Law?]
The repeal of laws may be EXPRESS or IMPLIED
4.2.2.1) EXPRESS REPEAL

A former statute is said to be expressly repealedra/the new repealing statute refers to
the whole or a part of this former statute and dnd#ws its obligatory force and thereby
denies it further effect as law. For a new law & daid to have expressly repealed a
former law, moreover, the reference it makes taddhmer law must be clear and exact in

relation to what extent or proportion it is no lengperative.
Example: consider Art. 319 of the Revised Familyl€of FDRE
Article 319- Inapplicable Laws

1) The following provisions shall not be applicabletie administrations[Dredawa
and Addis Ababa] where this Code applies:
(a) provisions of the Civil Code of 1960 on Persons(B@me, Articles 198-
338);
(b) provisions of the Civil Code of 1960 on Family aSdccessions(Book
Two, Articles 550-825).

It clearly indicates the provisions of the Civil @»that it repeals, and therefore, it is an

express repeal.
The above provisions repeal the indicated provigdle 1960 Civil Code.

Apart from the total and partial express repedlstd is also a third type of express repeal
is only a variety of the partial express repeaik distinguished from it by the fact that it
does not withdraw the obligatory force of the sabse of the former law but only

restricts the scope of applicability of the subs&aof this former law. This means that it
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only affects the so-called “extent clause” of tleenier law and leaves the rest of its
provisions intact. If, for example, a statue useetist that had applied to all the coffee
producing regions of Ethiopia with respect to thiegof coffee beans and a new statute
was enacted subsequently which provided that thadbo statute on the price of coffee
beans was no longer applicable in the Harer andnSidsuch a new statute would be said
to only have affected the “extent clause” of therfer statute and repealed (and thereby

restricted) its former scope of applicability.

The use of any particular form of words is not resegy to bring about an express repeal.
The usual form is to use the words “is or are hemelpealed” and to mention the Acts
sought to be repealed in the repealing section catalogue them in a schedule. The use
of words “shall cease to have effect” is also netammon. When the object is to repeal
only a portion of an act, words “shall be omittegle normally used. When a new
provision is substituted for an existing provisidhe result is an express repeal of the
existing provision and enactment of a new onesrpltice. In such a case even if the re-
enacted provision be later declared invalid, it may have the effect of reviving the old
provision. The result may be different in the caé@ mere suppression of an existing
provision by a new provision and a declarationrofalidity of the new provision may
revive the superseded provision. An amending abictwlimits the area of operation of
an existing Act by modifying the extent clause,uissin partial repeal of the Act in
respect of the area over which its operation idusberl. The legislature sometimes does
not enumerate the Acts sought to be repealed, amyg says that “all provision

inconsistent with this Act” are hereby repealed.
Article 319-Inapplicable Laws

2) Any laws, regulations, directives, decisions orcpces inconsistent with this

Code shall not be applicable on matters providddisiCode.

With respect to such a repealing provision it hasrbsaid that it merely substitutions for
the uncertainty of the general law an express piowi of equal uncertainty; and in

determining whether a particular earlier provisisnrepealed by such a repealing
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provision on the ground of inconsistency with lig tsame principles which are applicable
in determining questions of implied repeals havde¢oapplied. Where the act repealed
provides substantially for all matters containedthe act effecting the repeal there is
correspondence between the two Acts, and the eadiavould thus be repealed. It is not
necessary that there should be complete identityds: the repealing Act and the Act
repealed in every respect. There will, howevermbécorrespondence” and therefore no
repeal, where the two acts are substantially dedifg scopes. However, it is possible

that there may be a partial correspondence reguitia partial.
4.2.2.2) IMPLIED OR TACIT REPEAL
A) General

Law may be repealed impliedly or tacitly. Thereaigoresumption against repeal by
implication; and the reason of this rule is basadle theory that the legislature while
enacting a law has a complete knowledge of thdirgifaws on the same subject matter,
and therefore, when it does not provide repeal etkisting legislation explicitly, the

presumption is that it repeals the previous law.ewlhe new law contains repealing
section mentioning the laws, which it expresslyeddp, the presumption against implied
repeal of other laws is further strengthened onpteciple EXPRESSIO UNIS EST

EXCLUSIO ALTERIUS. The presumption is, however,ubd and repeal is inferred by
necessary implication when the previsions of theerlaAct are so inconsistent or
repugnant to the provisions of the earlier Act ttilae two can not stand together”.
Nevertheless, if the two may be read together amdesapplication maybe made of the
words of the earlier Act, a repeal will not be méal. It is indicated that the test applied
for determining repugnancy ...... , may be applied folving a question of implied

repeal and that it should be seen:

I. Whether there is a direct conflict between the pravisions;
Il. Whether the legislature intended to lay down anaeshive Code in respect of the
subject-matter replacing the earlier law;
lll.  Whether the two laws occupy the same field. Thetradwx of implied repeal is
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intended on the part of the legislature, whichrsspmed to know the existing law,
did not intend to create any confusion by retaingapflicting provisions and,
therefore, when the court applies the doctrinegloiks no more give effect to the
intention of the legislature by examining the scapel the object of the two
enactments and by a comparison of the two Actecdital in a later Act that it was
not repealing an earlier Act will be of no availtlife later act enacted which was
quite contrary to the earlier Act, and the earlsmt would stand repealed as
effectively as if it had been expressly repealedpdl by implication is just as

effective as by express words.
B) Prior Particular Law and Later General Law

A prior particular or special law is not readilylthdo be impliedly repealed by later
general enactment. The particular or special dealg with a particular phase of the
subject covered by the general law, and, theref@egnciliation is normally possible
between a prior particular act and a later geratand so the particular Act is construed

as an exception or qualification of the general Act

.... Where general words in a later Act are capableead able and
sensiblc application with out extending them tojscis specially dealt
with by earlier legislation, that earlier and spatiegislation is not to be
held indirectly repealed, altered or derogated franerely by force of
such general words, without any indication of atgadar intention to do

SO.

However, there is no rule that prevents to repephrial prior law by the subsequent

general law. It is only the principle of constractiwe use.
C) Prior General Law and Later Particular Law

A prior general Act may be affected by a subseqgparticular act if the subject matter of
the particular Act prior to its enforcement wasngegoverned by the general provisions

the earlier Act. In such a case, the operatiorhefgarticular Act may have the effect of
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partially repealing the general Act, or curtailitg operation, or adding conditions to its
operation for the particular cases. In other wotls, latter particular law may have the

effect to amend or repeal the prior general lavthensame subject matter.
D) Laws defining offences and penalties

If a later statute again describes an offence edeby an earlier statute and imposes a
different punishment, or varies the procedure, #elier statute is repealed by
implications... The principle, however, has no apgian where the offence described in
the later act is not the same as described in #nee Act, i.e., when the essential
ingredients of the two offences are different...... hog, a new law may repeal the

existing criminal law even if there is no a spexcitference to the effect of repeal.
Why we did an implied repeal?

Repeal by implication is a matter of constructiordds a very striking instance of
‘control’ exercised by the courts over the operatid a statute. It is a common law rule
that LEGES POSTERIORE PRIORES CONTRARIAS ABRAGANIhe principle is
that the new law prevails over the old law. Thfishé new law is inconsistent with the
old law, the old law is considered as repealedabse one of the principles making a law

is to make a change in the law.
LEARNING ACTIVITIES

1) What do we mean by implied repeal of law?

2) Explain the principle of expressed repeal of laws.
4.2.3) EFFECTS OF REPEAL
[A note taken from What is Law?]

If a law is repealed it is considered as if it mVver been enacted. Thus, no obligation
and duty arise out of the repealed law. Anothezatfdf repeal of law is that if one Act is

repealed by a second which again is repealed hicathe first Act is not revived unless

104



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

the third Act makes an express provision to thigcef It is understood from this that a

third law that repeals the second may revive tist aw.

In spite of the repeal of law rights accrued amdbilities incurred may be intact and it
may permit continuance of institution of any legadceeding or recourse to any remedy
which may have been available before the repeakfdorcement of such rights and
liabilities. Thus, offences committed during thentiouance of statues can now be

prosecuted and punished even after it is repealed.

Making the distinction between what is and whahas a right preserved is essential.
What is unaffected by the repeal of a statute riglst acquired or accrued under it and
not a mere “hope or expectation of “, or liberty apply for acquiring a right. A

distinction is drawn between a legal proceedingnfenforcing right acquired or accrued

and a legal proceeding for acquisition of a ridtite former is save while the latter is not.

What is the effect of repeal of legislation on sulydinate ones?As a consequence of
the general principle that a statute after its aépeas completely effected for the statute
book as if it had never been enacted, subordirgfislation made under a statute ceases
to have effect after repeal of the statute. Thésiltecan be avoided by insertion of saving

clauses providing the contrary.

LEARNING ACTIVITIES

1) What do we mean by effects of repeal of laws?
2) Explain the concept of revival.

3) Analyse the effects of repeal of laws.

4.2.4) EXPIRY OF LAWS

What do we mean by expiry of laws? What is a distim between repeal and expiry of
law? A distinction is to be drawn between repealed expiring statues. The difference
in effect between these two kinds of laws is tm@pealed statues, except so far as they

relate to transactions already completed under tiheeome as if they never existed, but
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with respect to temporary statutes, the extenhefréstriction imposed by them becomes
a matter of construction. The guestion sometimesesrwhether a temporary statute
which has lapsed still apples to acts or thingseddor instance, the crime committed
before it ceased. This can be determined only fBreace to the exact language of the
enactment, which should be clear and unambiguoussweh a vital point, but
unfortunately is not always so.

4.2.4.1) CONSEQUENCES OF EXPIRY

The effect of expiry of law depends upon the cartsion of the Act itself.

A) Legal proceedings under expired statute

A question often arises in connection with legabgeedings in relation to matters
connected with a temporary Act whether they cardiginued or initiated after the Act
has expired. The normal rule is that proceedinksrtagainst a person under a temporary
statue IPSO FACTO terminates as soon as the s&tptees. A person, therefore, cannot
be prosecuted and convicted for an offence agdirestact after its expiration in the
absence of a saving provision, and if a prosecutias not ended before the date of

expiry of the act, it will automatically termina&s a result of the termination of the Act.
B) Notifications, Orders, rules, etc. made under tempary statute

When a temporary Act, expires the normal rule @t thny appointment, notification,

order scheme, rule, form or by-law made or issuetbuthe Act will also come to an end
with the expiry of the Act, and will not be conteulieven if the provisions of the expired
act are re-enacted. Similarly, a person’s detentioder a temporary statue relating to

preventive detention will automatically come toeard on the expiry of the statue.

C) Expiry does not make the statute dead for all purpses
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A temporary statute, even in the absence of a gapievision ... is not dead for all
purposes. As already stated the question is ealigrine of construction of the Act. The
nature of the right and obligation resulting frohe tprovisions of the temporary Act or
their character may have to be regarded in detémmiwhether the same right of
obligation is encoring or not. Thus, a person whprosecuted and sentenced during the
continuance of a temporary act for violating iteypsions cannot be released before the
person serves his/her sentence, even if the temypdia expires before the expiry of

full period of the sentence.
4.2.4.2) REPEAL BY A TEMPORARY STATUTE

When a temporary statute effects a repeal of astiegistatute a question arises weather
the repealed statue revives on the expiry of tlpeakng statue. The answer to the
guestion, whether a statute which is repealed teyngorary statue revives and the expiry
of the repealing statute, will depend upon the tacton of the repealing statute. As
regards the effect of the repealing of an earliet Aade by a temporary Act, the
intention of the temporary Act in repealing theliearact will have to be considered, and
no general or inflexible rule in that behalf canldiel down. A law, though temporary in
some of its provisions, have a permanent operatiaither respects..... If the repealing
section in a temporary statute on constructioreld ko expiry with the expiry of the act,

the repeal will be construed as a temporary repeal.
Does disuse make Law Non-obligatory?

A law subsists indefinitely as long as its prowsichave not been regularly repealed.

Recourse may always be had to it to obtain its @tiat.

A law may be disused for a long period of time. loer, age cannot wither an Act of
parliament, and at no time, has it ever been additt jurisprudence that a statute might

become inoperative through obsolescence.

“The doctrine that, because a certain number of lgedp not like an

Act and because a good many people disobey itAtteis therefore
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‘obsolescent’ and no one need pay any attentiahita very dangerous
proposition to hold in any constitutional count§o long as an Act is on
the statute book the way to get rid of it is toe&por alter it in

parliament, not for subordinate bodies, who are ftbto obey the law, to

take upon them selves to disobey an act of Parlidime

Thus, the executive body may not be active in imqglieting a given law and
individuals may also use the law. However, the sksaf a law can not make it
repealed because it is the legislative body thastmmepeal the law, not the

subordinates.

LEARNING ACTIVITIES
1) Do you believe that the disuse of a law repealRé&son out.

2) Explain the concept of expiry of laws.

4.3) NULLIFICATION OF LAWS

What do we mean by nullification? What is nullifican of law? Who has the power to
nullify a given law?

Nullification, according to Black’s Law Dictionarfi2004: 1098], is “the act of making
something void; specifically the action of a stat@brogating a federal law, on the basis
of state sovereignty”. Thus, nullification is thet aof making void. An act may be
mollified if it is against the law of the state.

In common law, juries may nullify law, t hat is keo as jury nullification. Jury
nullification means making a law void by jury deois It is “the process where by a jury
in a criminal case effectively nullifies a law bgaitting a defendant regardless of the
weight of evidence against him or her.” [Wikpid2008 (August)]. A jury may acquit a
defendant despite s/he violates the law in a caintase. Such a decision has the effect
of disabling the enforcement of the law. Thussitonsidered as a means for the people
to express apposition to an unpopular legislatnecament [Wikpidia, 2008].

In common law, the jury, since it is establishedabyroup of people to judge a give case,
the a group of people to judge a given case, thebees would be less likely to be

corrupted since they are working for a short pewbdime; it would be more likely to
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render a just verdict. Jury nullification is belegl/ to give an opportunity to take a

dissenting view about the justness of a statutdfanial practices [Wikpidia, 2008].

However, it is essential to note that sympathys loiaprejudice can influence some juries
to wholly disregard evidence and instruction andreby acquit the defendant. Jury
nullification is a de facto and traditional powdrjaries that is not normally disposed to

juries by the system when they are instructed &iseio rights and duties.

Jury nullifications is debatable. Some argue thet an important safeguard of last resort
wrongful imprisonment and government tyranny. Hogrewthers maintain if as an
abuse of the right to a jury trial that undermities law. Some consider it as a violation
of the oath sworn to by jurors, while others vidw tequirement that jurors take an oath
to be unlawful. Others still view the oath’s refece to “deliverance” to require
nullification of unjust law [Wikpidia, 2008]. In geral some argue in favor of jury
nullification while others maintain it as an actaasgiolation of jurors duty.

As Doug Linder [2001] explains, a jury nullifiedaw that it believes is either immoral

or wrongly applied to the defendant.

Jury nullification, in general, “means that a jdiyds a defendant innocent because the

law itself is unjust, or is unjust in a particulgpplication, and should not be applied”.

But what is the relationship between jury nulliica and rule of law? Does nullification
contradict the rule of law? It is argued that rigiition is not a violation of the rule of
law. But what are the reasons for that? First amdrfost, nullification is part of the rule
of law. A law is nullified if it is unjust. It is&d that “an unjust law is no law at all.”
[Doug Linder [2001].

However, the problem is who can judge whether amgilaw is unjust? In common law,
jury (the group of persons) could judge whetheneerg law is unjust, and that is the
principle of moral conscience. The rule of law @ @&an injunction to blind obedience
rather it is a principle of the limitation of thauthority of government [Doug Linder
[2001].
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In addition, the rule of law basically means to*héed by laws, not by men” However a
jury nullifying a law does not engage in rulingryyengages in negating the instructions
and actions of government. The rule of law alsomisant to limit the actions of
individuals in the government authority, because ghinciple requires actions to be as
specified by the law. The rule of law denies to ggovnent unlimited or discretionary
power and authority. Thus, the rule of law is gara system of checks and balances to
prevent dictatorship and despotism. Do you agrdéde this argument? Why or why not?

In Ethiopia, if the law contradicts the FDRE catsion, it will be nullified by the
House of Federation, not by a jury or the court.

LEARNING ACTIVITES

1) Once the law is enacted, judges (including jurilescommon law) are

required to apply the law.
Do you agree with this assertion?
Reason out

2) Define nullification of law.
3) Do juries have the power to nullify the law? Frorhere does the power
arise, it any?
4) How do you relate the concept of nullification ithBpia?
5) Discuss how law could be repealed by a temporaitytst.
CONCLUSION

We have seen that law making is establishing a ma#svof law on a particular subject.
We have seen that it is the legislature, whichmp@wered to make laws in Ethiopia. We
have also seen that the executive body, partigyltré Council of Ministers is given the
power to enact Regulations. Further, we have dsstlithat each ministry has the power
to enact directives.

With regard to the steps in law making, we have$bkat a draft should be prepared first.
Then, discussion will be held. After that, the draduld be indorsed and it will become

law. The law will also be published.
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We have seen that repeal of law means making th&dalonger have a legal effect. We
have observed that a law could be perpetual unisl repealed. The principle is that a

body that has a power to enact a law has also ampwepeal the same.

We have discussed that repeal of laws may be exprasplied. A repeal of laws is said
to be express where the law is replaced by a lagplegific declaration to that effect. On
the contrary, an implied repeal of law is repealrgconcilable conflict between an old

law and a recent one.

With regard to the effect of repeal of laws, we dabserved that all right and legal

actions will be vanished. The first law may provederessly to that effect.

Further, we have discussed that expiry of law aatarally terminates a legal
transactions. However, the rights or obligationy/ roantinue notwithstanding the expiry
of a law if their nature determines. Finally, wevéaeen that disuse of a law does not

wither away it.

REVIEW QUESTIONS

1) True/ False

1) The first step in law making is reading the draft the
parliament.

2) At the time of the Emperor, the house of the pariat had the
real power to make laws in the past Ethiopia

3) The Derg had exercised the law making power ag# given to
it by the people.

4) Today the speaker of the House has the powertiataiaws.

5) Once a written law is made it is not possible tarde it.

6) Where the law clearly indicates the repealed laat it called an
express repeal.

7) In the context of Ethiopian objective realty, itdasy to identify

laws that contradict the new coming law.
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N o g s~ w

9.

8) Once the law is repealed, one will be not alloneedlaim rights

under the repealed law.

1)} Answer the following questions

. A statute may be perpetual. But that do we meathdalin relation to repeal of

laws?

Please go to the legislative body of your locality locality where you are
attending your class) and assess how laws arelegh&xesent your report to the
class or to your colleagues (To the instructorapéechoose the options and make
facilities for the students to carry on this task).

Discuss how a repealed law may revive.

A body that has no power to enact law, has netlpeweer to repeal it. Comment.
Compare and contrast an express repeal and imelpedl of laws.

Discuss the effect of repeal of laws.

Discuss the tests used to determine whether a dawnis repealed by the
legislature.

What do you understand by the maxim “LEGES POSTHHOPRIORES
CONTRARIAS ABROGANT"?

Discuss the distinction between repeal of law aqarg of laws.

10.What are the types of law that are promulgatedtimoiia in the present time?

11.Explain the law making process in Ethiopia.

12.Do you think that the law making process in ourrdoyis fair? Why or why not?

13.Do you appreciate the importance of the comparativdy of law making process

in Ethiopia?

112



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

REFERENCES

What is law(unpublished)

Proclamation No 1/1995, The FDRE Constitutidiederal Negarit
Gazeta 1st Year, No 1, Addis Ababa

Proclamation No 4/1995, A Proclamation to Providethe powers of
Executivesfederal Negarit Gazeta 1st Year, No 1, Addis Ababa
Proclamation No. 471/2005, A Proclamation to Previor the powers of
ExecutivesFederal Negarit Gazeta12" Year, No 1, Addis Ababa
Proclamation No 271/2002, House of Peoples’ Reptatees’
Legislative Procedure, Committees and Working Rumoeltion, Federal
Negarit Gazetg 8th year, No 18, Addis Ababa, r?April 2002.

Dicey; 2003: 91

Garner, Bryan A.Black’s Law Dictionary (Eighth Edition), 2004

Doug Linder, Jury Nullification, 2001,Zenger Trial

Wikpidia, 2008 (August)].

113



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

UNIT FIVE: HIERARCHY OF LAWS

UNIT OBJECTIVES

After completing the discussion on this unit, yoill e able to:

» explain the general principles with regard to thexdrchy of laws;
» discuss the reasons for supremacy of constitution;

* compare and contrast hierarchy of laws in the hystd Ethiopia;
» analyze the hierarchy of laws under federal states;

» committed to apply the principles of hierarchy aivk; and

» apply the rules and principles
UNIT INTRODUCTION

Under the previous unit, we have learnt about @élaerhaking process and repeal of laws.
Under this unit, we will consider the hierarchytbé laws that are made. To understand
fully the essence and nature of laws, it is esaktdiconsider their hierarchiéd/hat do

we mean by hierarchy of laws?The term “hierarchy” expresses the “ascending serie
ranks or degrees of power and authority with theetative subjection, each to the one
next above” [See Ayele; 1999: 5].It is used to diéscthe structure of power relation
ship with varying amount of power and authorityidtbelieved that laws derive their
validity from the authority that respective makegussses. Thus, the superior and
subordinate kind of relationship exists betweenl#ves. Therefore, hierarchy of laws is
“a chain of subordination” between laws [Krzeczumay1964: 111]. Hierarchy of laws
is a system in which all the laws of a certain dop@are put at various levels or ranks
according to their order of importance. The ordkeingportance of laws is very much
related to the order of importance of state orghas make laws [Alpha: 58]. In other
words, hierarchy of laws is the reflection of, ainated aggregate of persons among

whom power relation ships hold so as to establisbrder of superiors and subordinates.

We will discuss the application of the principlefoérarchy of laws under some federal
states. Further, the hierarchy of laws under tHeb1Revised Constitution, and the 1987
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Constitution will be treated. Having discussed ¢bacept under the former unitary form
of Ethiopia, we will be discussing the hierarchylafvs under the current federal legal
system.

We will wind up our discussion by way of summereggential points. Finally, questions

will be given so that you can enhance your learrigicgattempting those questions. To
facilitate your further readings on the points aegeunder this unit, references are given
at the end of the unit. [This unit is mainly basedthe senior paper written by Ayele

Bogale in 1999, Addis Ababa University, FacultyLaiv]

5.1) HHERARCHY OF LAWS UNDER THE UNITARY FORM OF ET HIOPIA

Under this topic, we will be discussing hierarchy laws in the 1955 Revised
Constitution and the 1987 Constitution of the PegpDemocratic Republic of Ethiopia.

Both these constitutions established the unitamynfof government in Ethiopia.

5.1.1) THE HIERARCHY OF LAWS UNDER THE REVISED CONSTITUTION
OF 1955AND THE PDRE CONSTITUTION OF 1987[Ayele Bogale; 1999: 23-60]

Though the present constitution is basically déferfrom its predecessors in its approach
of treating the status of laws, since we can nedrdie the past from the present in most
cases it would be worthwhile, if not indispensabbehave a bird’s eye view of the status
of laws under the 1955 Revised Constitution andl8®/ PDRE Constitution.

A) HIERARCHY OF LAWS UNDER THE REVISED CONSTITUTION OF 1955

With regard to hierarchy of laws, Art. 122 of ther@titution declared that all primary
and subordinate legislations were inferior to tren€litution. Thus, “in the hierarch of
laws, on top is the Constitution and below are otbgislation. Accordingly, one can
understand the hierarchical relation of the lawdenrthe Revised Constitution by reading
Arts 122 and 64 of the said Constitution. Théelateads as: “every one in the empire
has the duty to respect and obey the Constitutaans, decrees, Orders and regulations

of the Empire.” Here, the laws are mentioned indrighical order from the higher to the
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lower. It is clear that the Constitution is on t@pd other legislation are below. Pursuant
to this Article, all citizens were primarily bouly the Constitution of 1955. Thus, their
acts should be consistent to it. The supremach®Revised Constitution could also be
understood from the oaths that the officials of then government used to take under
Arts. 20 through 251 of the Constitution. While itak the oath they were required to

promise to respect and defend the Constitution.

Which one does prevail if conflict arises betweeartierinational treaties and the
Constitution? One may argue that the latter (he.Gonstitution) should prevail, because
the Constitution is deemed to be the direct exprassf the people and they all acts of
what ever their kind should be consistent to it.

B) TYPES OF LEGISLATION AND THEIR HIERARCHY UNDER T HE
REVISED CONSTITUTION OF 1955

Legislation can be categorized as primary and glibate. The former, that is primary
legislation are laws that are made by the legigtdbody, that is, by the House or Houses
of parliament as the case may be. Thus, in the, cagter consideration, Chamber of

deputies and senate of Ethiopia made such laws.

Under the Revised Constitution of 1955, primaryidkgion include proclamations,

decrees, and Orders, which were made by the Empenself.

Although both proclamations and decrees were utidecategory of primary legislation,
in so far as proclamations were enacted by theardaat wills of the two supreme law
making bodies (Parliament and Emperor), they asdusigpremacy over decrees.
Because the latter was made by a single will teabnly by the will of the Emperor
pending decision on them by the Parliament. Need#s, this was true only until the
time that they were upgraded to the status of proations by the approval of the

Parliament.

Legislation were not only of primary nature, thegre also subordinate in character. In

the words of Salmond;
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Subordinate legislation [are]that which proceedrfr@any authority other than
the sovereign power and [are] there fore dependent[their] continued

existence and validity on some superior or a sugrenthority. They may be
regarded as having their origin in a delegationtioé power of parliament to
inferior authorities, which in the exercise of thdelegated function remain

subject to the control of sovereign legislator.

In other words, subordinate (subsidiary) legiskatare those administrative orders and
regulations which are made by executive authoritiaging derived their law making

power from the legislator by way of delegation. $hso long as the executive authorities
are granted the power to enact such laws by thsldgr the laws made by them should

be consistent to the laws enacted by the legislator

Subsidiary legislation at the time under consideratovered: orders, which were made
by each ministry; regulations; legal notice; gehamdice; and notice of approval. Orders
made at that time were of two types. They weredhuith the capital letters and passed
by the Emperor himself and those with the smaletst which were issued by the office
of each ministry. The one, which was made by the&mwor by his prerogative power as
provided in Art 27 of the Constitution, was noteggdrized under this type of legislation.
Since the Emperor was empowered to enact this aypeder by the Constitution and

thus it belonged to the group of primary legislatid herefore, the type of order, which
fell under the category of subordinate legislatimas the one, which was mentioned in

Art. 144 (ministerial order) of the Constitution.

Like orders, regulations were mentioned under 84tof the Constitution. Although, the
other types of legislation such as legal noticeegal notice and notice of approval were
not clearly indicated in the Constitution, they dide appear in the a Negarit Gazetta

having the force of law.
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5.1.2) HIERARCHY OF LAWS UNDER THE PDRE CONSTITUTION OF 19 87

The Constitution as the basic law is regarded tthbesource of all laws and thus those
laws which derive their validity from it have to befull ordinance with the sprit of the
constitution. Conformably to this, Art. 118 of tR®ORE Constitution declared that it was
superior to all other laws. The PDRE Constitutioasvbinding on all departments and
offices of the government and hence any act madghday in Contradiction of the said

constitution would be invalid.

Under the PDRE Constitution, the supreme organ tafflespower was the National
“Shengo (Art .62 of the PDRE Constitution). Thug Constitution in its Art .63 granted
it the power to enact laws on matters of nationtrest. However, the fact that National
Shengo was empowered to determine on all issuaadhaational importance does not
mean that it was free from any constitutional latidn. This limitation can be understood
from the declaration of the Constitution itself {At18]. In effect, this organ was
subordinate to the PDRE Constitution. Hence, alslanade by it were also subordinate

to the Constitution.

Unlike the Revised Constitution, the PDRE Congtiutdid not grant international
treaties the status of supreme law. With respectreaties Art. 82(1) (D) of the
Constitution stated that the Council of State woutdtify and denounce international
treaties.” Thus, from this provision it is possilitesay that international treaties under
the PDRE Constitution were on equal footing witl tlecrees proclaimed by the Council
of State. This is because they came into applicdtiothe act of this organ, that is to say,
by the ratification of the Council of State. Asesult, the Constitution alone was superior

to all laws including international treaties.

The other point that can show the special posiiothe Constitution is its formal aspect.
This aspect includes the adoption and the amendaighe Constitution. However, the
method by which the Constitution is adopted isthetsame. It can be adopted either by
referendum or by the constitutional assembly oith®y act of the legislator as the case

may be. In this regard, even though the majoritthef(socialist) constitutions have been

118



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

adopted through the normal legislative proceduriénnormal legislative body, the 1987

PDRE Constitution was adopted by referendum.

Like in the case of its adoption, the amendmerthefConstitution also differs from the
normal law making process. It requires a qualiffedjority of vote in the legislative

body. In like manner, the PDRE Constitution proddespecial majority of vote under
Art. 119 of the same. It says, “The constitutiontlteé people’s democratic republic of
Ethiopia may be amended only by a three fourth ntgjdecision of the members of the
National “Shengo”. Therefore, from all these points can understand that the PDRE

constitution was on top on the ladder of hierarchy.
What were the legislation and their hierarchy at tme?

We have seen in the preceding part of this maténatl the National “Shengo” was the
supreme legislative body. Consequently, the lawacted by this body and by its
standing bodies (the President and Council of ptiastituted the primary legislation
and thus they stood second in hierarchy to the @otisn. The forms of legislation

passed by those organs included proclamations,wiviere enacted by the National
“Shengo”, decrees and special decrees, which waenby the Council of State and
decrees and special decrees that were enactee byfite of the President. However, the
fact that all these types of legislation were urttlercategory of primary legislation does

not imply that they were on equal footing in hietay.

The hierarchy between such laws can be seen inection with the power relationship
that existed among the makers themselves. Thuguiopurpose, we need those powers
the national “shengo”, the Council of States arel@ffice of the President. Accordingly,
one can understand from the close reading of emapine, ten and eleven of the PDRE
Constitution that the National “Shengo” was thehieist authority and the other two (the
Council of State and the President of the Republare accountable to it. As a result, the
legislation made by the National “Shengo” (Procldorg were superior to the other
legislation (decrees and special decrees) pass#telyouncil of State and by the Office
of the President.
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Since proclamations were enacted by the superigangNational Shengo), they were

superior to decrees ands special decrees.

However, the supremacy of the proclamations overpitesidential special decrees and
the special decrees of the Council of State wasahweays true. Because there were
certain circumstances in which such decrees cameat® equal authority with the
statutes enacted by the National “Shengo” Theseiapdecrees were enacted by the
Council of State and by the President of the Repwasl provided in Arts 83 of the PDRE
Constitution respectively. As stated in the Artgldoth the special decrees of the
Council of State and of the President were issuégrnwcompelling circumstances
necessitated their issuance. The issuance of texsees was done between the sessions

of the National “Shengo”.

According to Art, 83 (3) of the constitution, thpegial decree of the Council of state
should be transmitted for consideration by the ol “Shengo” at its next session. This
was also held well in the case of the special dezdial decrees [Art 87 (2) of the PDRE
constitution]. Therefore, after consideration, hietNational “Shengo” approved such.
Special decrees to be upgraded to proclamatiorsy, Would appear in the Negarit
Gazetta, in the form of the said legislation (Paoghtions). However, if the “Shengo”

refuted them, they would cease to continue in force

Contrary to this, ordinary decrees those were laigd by the Council of State and by the
President in accordance with Arts. 82 and 86 of @omstitution consecutively were

lower in hierarchy than the proclamations and tecsl decrees of the Council of State
and of the President. Both the Council of State thedPresident were conferred with the
power to make such decrees at any time when léigislaf such types were required for
the exercise of their powers and duties given @mthunder the Constitution. For this
reason, the two organs were not expected to suthroge decrees to the National

“Shengo” for approval.

What was the hierarchy, if any, between the decaedsthe special decrees made by the

Council of State, on the one hand, and the de@edshe special decrees passed by the
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President, on the other hand? As indicated in ¢inegbing discussion, both the Council
of State and the President were the standing baditse National “Shengo”. Therefore,
it seems that the two organs (Council of StatethrdOffice of the President) had equal
rank in the power order. For this reason, theiatrehship was not vertical but rather it
was horizontal. As a result, Ayele argues thatyegheas no hierarchical difference

between those decrees in question. Do you agrbewm?

Art 92(1) of the PDRE Constitution authorized theu@cil of Ministers to issue
regulations and directives. Therefore, in suchsea® long as the Council of Ministers
did not derive the right to do so from the primdegislation (proclamations), the
regulations issued by it were non-derivative angstthey fell with in the group of the
primary legislation. Never the less, the fact thath regulations were categorized as
primary legislation does not show us that they éaual status with proclamations. What
made them primary legislation was their being esthtty the organ empowered to do so

by the Constitution, nothing else

Regarding the position of these regulations orlabdder of hierarchy of laws, we can say
that in so far as the Council of Ministers was lowethe power order than the National
“Shengo” and its permanent bodies (sections) thes lanacted by this organ were
subordinate to the proclamations and decrees otewbakind they be. Moreover, the
Council of Ministers and each ministry had the tighissue regulations and directives.
However, their position on the ladder of hierarchwgs below the non derivative

regulations issued by the same organ (Council ofi$grs).

In addition, the “Shengo” of the administrativeautonomous regions at the time under
discussion were empowered by the Constitution efRDRE to issue directives. Their
right to issue the directives was provided in Ai,(2) and (4) of the Constitution. Thus,
so long as the “Shengos” of the administrative otomomous regions derived their
power to issue those directives from the Constituiiself, such legislation were non-
derivative in character. However their being nonxdgive in character did not make
them higher or equal in hierarchy with any legisiatenacted by the central authorities.

This is because,
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In a unitary state, there is only one central systef government,
parliament, cabinet, head of state, high courtceThe powers and duties
of the organs of this system of government covgrimciple, the whole
territory of the country in all administrative leige All state’s organs
below the level of the central system of governraemtorgans of local

government and there for subordinate to the cerdrghns.

Therefore, the directives issued by the “Shengdshe administrative or autonomous
regions were even lower in hierarchy than the @girre regulations and directives issued

by the Council of Ministers and each ministry.
ACTIVITY QUESTIONS

1) Explain the hierarchy of laws under the 1987 Coutstin of Ethiopia.
2) What was the role of Shengo?

3) Discuss the concept of primary and secondary letiisl.

5.2) THE HIERARCHY OF LAWS WITH IN THE PRESENT LEGA L
STRUCTURE OF ETHIOPIA

The Constitution of 1994 guaranteed the peoplespmand nationalities of Ethiopia
their right to self-determination and put an endthe long-lived unitary form of

government. Thus, Ethiopia adopted a federal stateture

Under the present federal structure, the nine ammus states which constitute FDRE,
enjoy the right to have their say on their own ia$faHence, they have their own laws
made by their own state councils in the same wawlest the central government does
have. Thus, we do have two sets of laws: Statedsfatterals. Accordingly, we will see

the hierarchical relationship of the states/rediamsl the federal government.
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5.2.1) THE SUPREMACY OF THE FDRE CONSTITUTION

A federal constitution is a covenant of the uniop Wwhich federal relationship is
established. So as to make this relation perpetnalcovenant should be reduced to a

written document.

Furthermore, in order to avoid misunderstandingiagi there from, the terms of the

agreement should be simple and understandable.

The federal constitution, being the source of pewsrboth the central and the regional
governments, is believed to be the supreme lawhdroriginal sense of the term as used
by Bryce, it is “rigid”. So as to say that a congton is supreme, we need to see its
declaration to the effect that the power of thedkadpr to alter the constitution is either
limited or non existent. In this respect, the fadleronstitution usually embodies a
provision, which prohibits both the legislatorstbé whole country and of the parts to
alter the constitution unilaterally. The supremacythe constitution and its rigidity are
the essential characteristics of the federal canigth and they are also the manifestations

of the idea of federalism itself.

The 1994 FDRE Constitution in its Art 9(1) statbattthe Constitution is the supreme
law of the land. It reads as “any law, customargcpice, and act of an agency of
government or official act that contravenes the Kitution is invalid.” In this Article,
the phrase “any law” is used to cover all laws,alihare now in force both at the central
and at the regional levels. This can be underst@rd the reading of Arts. 50 through 55
in conjunction with Art. 9(1) of this Constitutiolherefore, the Constitution of the
FDRE is superior to all federal and state lawsudiig the state constitutions. This
Constitution is binding on all the authorities aftb the federal and of the regional states
[Art 9(3) of the Constitution]. Hence, all acts nealdy their authorities in contravention

of the supreme law are invalid.

Pursuant to Art. 9(4) of the Constitution, all imational agreements ratified by Ethiopia
are integral parts of the laws of the country. Adoog to this sub-Article, since

international treaties (agreements) are part of l#ves of Ethiopia, they should be
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included under the phrase “any law” in sub-Artiolee of the present Article. We have
said above that the said phrase is used to coVdaves (federal and state) that are
subordinate to the Constitution. Thus, it would fae to conclude that international
treaties, being part of those laws, are lower grdrchy than the Constitution. Do you

agree with this conclusion?

By virtue of Art 13(2) of the FDRE Constitution,etlthapter on fundamental rights and

freedoms:

Shall be interpreted in conformity with the Uniadrdeclaration of
Human Rights, international human rights covenantsimanitarian
convention and with the principles of other releivanternational

instruments, which Ethiopia has accepted or radifie

Does the declaration of the above sub-Article make international instruments
mentioned superior or equal in hierarchy to the Stitution? If it does so, does not it
contradict the conclusion that we have arrivedirathe proceeding paragraph, which
says that international agreements are positioeémibthe Constitution on the ladder of

hierarchy?

Of course, the inclusion of the term “conformityhder Article 13(2) of the FDRE
Constitution makes some people understand thei@osif international instruments
indicated under the said sub-article as equal @aCtnstitution of FDRE. In support of
this position, Kenenissa said that, “one possitdg to come out of this /dead lock/ is to
make the international human rights instrumentssagreme as the Constitution.”
However, while saying this, he did not make cleataawhen they become as supreme as
the Constitution. Nevertheless, can one say froenrgading of Article 13(2) of this
Constitution that the international instruments asramount to the provision under
chapter three of the same in all cases? Or doe€sdméormity” in Art 13(2) of the same
imply that the provisions dealing with the fundanamrights and freedoms under the
1994 FDRE Constitution must conform to the instroteen question even there is no

need for interpretation? As can be understood fitusishort discussion, the position of
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Kenenissa seems to answer the above question iaffin@ative. In dealing with this
issue, he tended to give more emphasis to the 6conity” than the “interpretation”.
Accordingly, his stand appears to make the instrimén issue as supreme as the

Constitution of FDRE even when there is no needrf@rpretation.

However, in the opinion of Ayele, Art 13(2) of th@onstitution does not make the
international instruments paramount to the prowvisiander chapter three of the same in
all cases. Because as it is clearly provided uAdet3(2) of the PDRE Constitution, the
need to conform to those “international standaodste bill of rights” is required only in
case of interpretation. In other words, such irdgamal standards are used as references
when the provisions under the chapter on fundarheights and freedoms of the
Constitution become vague, ambiguous, equivocal,Be#cause it is, in such cases, that
the rule of interpretation comes into applicatidlowever, if the provisions under chapter
three of the Constitution become clear, the refsreto the said instruments is not
required. Therefore, Art 13(2) of the FDRE Consitita is there to serve for the sake of
clarity but not to create contradiction with thesiagprinciple enshrined under Art 9(1) of
the same. In short, Ayele seems to conclude tretCnstitution is superior. Do you

agree with that?

5.2.2) THE STATUS OF INTERNATIONAL TREATIES VIS-A-V IS OTHER
DOMESTIC LAWS

As we have discussed in the preceding part of tfagerial, the status of international
treaties under the present legal system of Ethigpiaot clear. Thus, it is only by

interpretation that we can determine their position

In respect of the status of treaty in our presegal structure, Ayele has already reached
on the conclusion by reading Art 9(1&4) of the FDRI®nstitution that they are
subordinate to the Constitution. However, this élgiexcept stating in its sub-Article
four that international agreements are the intgoaal of the laws of Ethiopia, it does not
indicate as to where their position lies in relatio other laws (federal and state). As said

before, in case, where determining hierarchy ofslasvdifficult, it is submitted that the
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identification of the power order of the respectimakers is of great importance. Thus, in
order to know the status of treaties in Ethioptaisisignificant to identify the organ
empowered to ratify treaties.

As it is clearly indicated in the Constitution dfet FDRE, the House of Peoples’
Representatives is conferred the power to ratifgrimational agreements negotiated and
signed by the Council of Ministers [Art. 55(12)tbe FDRE Constitution].

This organ is also empowered by the Constitutioanact proclamations (federal statute)
[Art 55 of the same]. Thus, both treaties and @ations come in to force by the act of
this organ. Hence, now a question may arise witfane to the hierarchy between the
treaties and proclamations. To put it in questihjch one is superior in hierarchy
between the treaties and proclamations? Which ®saperior in hierarchy when conflict
arises between the two? When laws are passed bgathe body, the rule is that such
laws are on equal stand on the ladder of hierarthgrefore, so long as international
treaties and proclamations are ratified and enabiedhe same body (the House of

Peoples’ Representatives), they have equal stattisedadder of hierarchy.

However, in order to say that international tresat@ve such position on the ladder of
hierarchy, they have to be concluded in accordantteand the spirit of the Constitution

of FDRE. In this regard, the present Constitutionts Art 86 asserts that international
agreements concluded in the promotion of the eategmiation should respect and accord
with the sovereignty of Ethiopia and the intereétits people. On this point, Dr.

Fasil[1997] wrote: “taking a lesson from historjietEthiopian Constitution insists on
making it a matter of record that the promotiorfakign relation must accord with the
interest of peoples of Ethiopia”. Therefore, itasly so long as they conform to the
declaration of Article 86 of the Constitution thaternational treaties being ratified by
the same body which enacts the proclamations liegt¢an stand equal in hierarchy with
the latter. In such a case, if conflict arises leetwthe two (treaty and proclamation) the

one which is subsequent in time prevail over tieotvhich is prior in time.
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It is essential to note that proclamations are mdlgmhigher in hierarchy than other
federal legislation. Thus, in so far as we havechied on the conclusion that
proclamations and treaties have equal status oladder of hierarchy, Ayele argues that
those laws that are subordinate to the proclamsiteme also inferior to international

treaties. Do you agree with this conclusion?

Is there a hierarchical relationship between irdgomal agreements and state/regional
laws? As already mentioned above, the FDRE Cotistitidoes not clearly show the
relation of international treaties with the othemestic laws including laws of regions.
However, although there is no a clear indicatiotha Constitution as regards the relation
between international treaties and state lawsh#odpinion of Ayele, the reading of
chapter five of the Constitution is of some helpthc effect. In its chapter five, the
Constitution states that the federal governmenalfsimegotiate and ratify international
agreements”[Art 54(8) of the Constitution]. Hentlee making of international treaties
falls under the exclusive jurisdiction of the fealegovernment. In a federal system, there
is no a superior and inferior relation of laws thet enacted on matters falling under the
federal and the state lists. Similarly, in so faristernational agreements fall under the
federal list, we can not establish a hierarchigdeo between such agreements and the
state laws. Nevertheless, since the 1994 FDRE @atnsh imposes the states the duty to
respect the federal power, international agreentbatsare negotiated and ratified by the
federal authorities are not affected by the staves| Do you agree? Can one conclude

that treaties are superior over Regional laws?
5.2.3) FEDERAL LEGISLATION AND THEIR HIERARCHY

As already mentioned in the foregoing part of tmaterial the position of federal
legislation on the ladder of hierarchy is below tléeral Constitution. We have seen that
primary legislation normally refers to the enacttsemade by the supreme legislative
organ of the country to which it belongs. Therefore our case, federal statutes
(proclamations) enacted by the House of Peopleptd®entatives, which is the supreme
legislative organ of the federal government [Art(8D of the Constitution] fall under this

group of legislation (primary legislation).

127



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

In addition to this, there are certain circumstanicewhich the primary legislation may
include laws that are issued by the executive (slibate) authorities. However, in such
a case, for those laws to be categorized underabizve group of legislation, the
authorities enacting them should be empowered tosdoby the supreme law
(constitution). In connection with this, the FDRBrGtitution confers the Council of
Ministers the power to proclaim a decree of emergddrt. 93 of the Constitution].

Hence, such decrees passed by this organ mayadllsmder the said category of laws.

Nevertheless, the fact that both the proclamatémisthe decrees of emergency belong to
the same group of law does not mean that they bqual authority in the hierarchy of
laws. This is because, as a rule, in order to $ay kegislation made by different
authorities are on equal footing in hierarchy; itmeakers should be on the same position
in the power order. However, this is not true ie ttase under consideration. As said
shortly before, the House of Peoples’ Represemstis the supreme authority of the
federal government. As a result, the federal statproclamations) enacted by it are
superior to all other laws made by the federal auwtiles. Accordingly, the Council of
Ministers, being a federal authority, is subordinaio the House of Peoples’

Representatives and thus the laws made by it &#ganto the proclamations.

However, the status of the decrees of emergenaygmneed by the Council of Ministers
is exceptions to what is said above. This is bezatlee Constitution empowers the
Council of Ministers to suspend even democratic @oldical right provided there under
through the decrees issued by it in time of emergenherefore, for stronger reason, it is
possible to say that the decrees of emergencyanoetl by the Council of Ministers can

repeal the proclamations.

Unlike the decrees, those were issued under thés&eonstitution of 1955 and the
Constitution of the PDRE, the decrees that arelpimed under the FDRE Constitution
have short span of life. In other words, they axpeeted to stay as decrees for a
maximum of 15 days as it is indicated in Art 93 ¢2)the Constitution. If the House of
Peoples’ Representatives is in session, the de@kesnergency proclaimed by the
Council of Ministers are submitted to it within #8urs of its adoption. However, if the
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House of Peoples’ Representatives is not in sesiendecree is submitted to it within
15 days of its adoption. If such decree is apprdweé two-thirds majority vote of the
House, then it will be promulgated as a proclanmtd emergency [Art. 55(8) of the
Constitution]. However, if the decree does not wbtlae required majority vote, it will be
annulled. The practice in the previous two constts was different from this, because
the decrees in both the Constitution of 1955 ad71®@8re proclaimed only when the
parliaments were not in session and they were dtdahrto them at their next session. For
this reason, the decrees issued under the two i@diwsts might be in force for a longer
period of time. This was especially true in theeca$ decrees issued under the PDRE
Constitution because the National “Shengo” whicls Wee supreme legislator under this
Constitution was not in session through out the.yleavas only once in a year that it had
a regular session [Art 67 of the PDRE Constitution]

The other group of law (derivative legislation) tthae issued at the federal level include
regulations and directives. The Council of Ministend each ministry issue these
legislation. In this case, the Council of Ministederives its power to make the
regulations from the supreme legislator i.e. theus#o of Peoples’ Representatives
through the primary legislation. Consequently, thesition of the regulations and

directives on the ladder of hierarchy is below piheclamations and decrees. However, in
so far as the regulations are passed by the Coondillinisters, they are higher in

hierarchy than the directives passed by each mynist

Generally, as we have seen above, the legislatiainare enacted at the federal level are

not as such of many kinds. Therefore, their hidnaan be easily identified.
5.2.4) STATE LAWS AND THEIR HIERARCHY

At present, the Federal Democratic Republic of &ila comprises nine states [Art 47(1)
of the Constitution]. They are: Tigray; Afar; AmbarOromia; Somali; Benshangul

(Gumuz); Southern Nations, Nationalities and Pexp@ambella peoples and Harari
people. The powers of the Federal Government antthexfe states are defined by the
Constitution of FDRE [Art 50(8) of the same]. Trexléral Constitution grants the State
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councils the power to enact laws on matters fallimgler the state [Art 50(5) of the
same]. As it is mentioned in Art 52(2)(b) of theres the laws that are enacted by the

State Councils include the state constitution ethér state laws.

In order to see the hierarchy of those laws indffa¢ges mentioned above, the following
four state constitutions are taken as instancessd@tare: the Constitutions of Tigray
Regional State, Amhara Regional State, GambellaplPe®egional State and the
Southern Nations, Nationalities and Peoples’ Registate. All these Constitutions
declare in their supremacy clause that subjechéosupremacy of FDRE Constitution,
they are the supreme laws of the respective staiethis effect, the Constitution of

Tigray Regional state in its supremacy clause staltat consistent to the FDRE
Constitution, it is the supreme law of that regiostate. According to this Constitution,

any law, customary practice and an act of agencygmfernment or official that

contravenes it shall have no effect [Art 9(1) ofireiy Regional State Constitution]. The
Constitutions of Amhara Regional State (Art 9(I)Yl&5ambella Peoples’ Regional State

(Art. 9(1)) have also employed the same wording.

The forms of legislation existing in the states emdonsideration are similar to that of
the federal legislation. These legislation coveates statutes, decrees, regulations, and
directives. As provided under Article 49 of theedrregional state constitutions (Tigray,
Amhara, and Southern Nations Nationalities and [@sdpthe state councils of these
Regional states are empowered to enact laws thanalocontravene the federal
Constitution and other laws. The Constitution ofntballa people regional state also
confers power to the State Council of the same akarlaws that are applicable in that
regional state [Art. 50(3)(1) of Gambella regioB&hte Constitution].

What is more, as per Art 93(1)(b) of the FDRE Ciasbn, state executives have the

power to make laws in case of emergency. Art 98{1)e FDRE Constitution reads:

State executives can decree a State wide statenefgency should a

national disasters or an epidemic occur. Particslahall be determined
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in State Constitutions to be promulgated in conformwith this

Constitution.

Accordingly, the Constitution of Amhara Regionalatét empowers the executive
committee to issue a decree of emergency whentdle Gouncil of that regional state is
not in session (Art. 54(8) of the Amhara Regionat& Constitution).

In the regional States under discussion, both @scamd regulations are issued by the
same bodies (the state executives). Moreover, begslation are non-derivative.
However, the question is which one of the two ighlr on the ladder of hierarchy?
Decrees are issued in special circumstance witleva 0 avoid a series danger that may
destruct the whole society. Thus, though both ssadd by the same organ and have the
same character (non-derivativety), Ayele thinkst tlikecree should prevail over
regulation. In general, hierarchies of laws inedafregions) seem to be the same with
that of Federal State.

LEARNING ACTIVITY

1) Discuss the status of FDRE Constitution in the &ifein Legal System.

2) Which one is superior in hierarchy: the FDRE Cduosbtn or international
treaties that Ethiopia adopts?

3) Discuss the hierarchy of international treaties atfieér domestic laws in Ethiopia.

4) Analyse the hierarchy of Federal Legislation urttierpresent day of Ethiopia.

5) Analyse the hierarchy of Laws the regions.

CONCLUSION

We have seen that the concept of hierarchy of liadgates a chain of subordination

between laws that emanates from the power chaimedbwmakers.

In the federal legal system, it is difficult to denine the hierarchy of laws of the federal

and the states or regions in our case.
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We have seen that the Constitution was, under #$wsBd Constitution of 1955, and the
Derg regime and is now, supreme, i.e. it is athilgher level of the hierarchical order of
laws. The 1955 Revised Constitution also gratedresup power to the emperor.
Accordingly, the emperor had the final say on la@/be enacted. Proclamations, decrees
and order were under the Revised Constitution.diditeon to these primary legislation,
subsidiary legislation as orders, regulations, llegsdice, general notice and notice of
approval come to the next ladder below to the pmyniagisiation. We observed that
orders enacted by the Emperor have the charactgrriofary legislation since the

Emperor was empowered to enact them by the Cotistitu

Coming to the PDRE Constitution of 1987, legislatenacted by the President and the
Council of State stood second in the hierarchyh® €onstitution. We have discussed
that laws that were made by the National “Shengefensuperior to decrees and special
decrees passed by the President and by the Cooin@tate. What is more, special

decrees made by the Council of State and approvedipgraded to proclamations have

the same hierarchy with proclamations.

On the other hand, regulations and directives veettesidiary legislation. These came
under the hierarchy of laws enacted by the CowfdMinisters. Administrative regions
were also empowered to enact directives, which weser in hierarchy to regulations

and directions, and directives issued by the Cowfdvlinisters and each Ministry.

Under the 1994 FDRE Constitution, internationahties have been given the place of
proclamation at the federal level. These intermatidreaties and agreements, being part
of the federal laws of Ethiopia, should not be ctife by the laws of Regions. However,

it is hard to determine the hierarchy between gtedties and agreements and the law of
Regions.

Further, all laws (proclamations) made by the Hookd’eoples’ Representatives are
second to the Constitution. Other laws enactedubpslinate bodies of the Federal State

are inferior to the proclamations, except decreexted by the Council of Ministers in
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case of emergency. Such decrees may be promulgatechergency proclamation where

the House of Peoples’ Representative approves them.

Furthermore, we have seen that the House of Pédpégsesentatives enact regulations

and directives according to the power given undeclpmations.

Under Regions, Constitutions are superior in h@rar Regions have the power to enact
emergency decrees where the State Council is ngession. The decrees should be
submitted to the Councils and they may prevail aegulations made by the same body.
We have seen that decrees come on the upper laddgrared with regulations in the

regions.

REVIEW QUESTIONS

I) True/ False

1) Atthe resent time, decrees are given equal stathsproclamation.

2) The system by which we put laws in their orderriswn as hierarchy of laws.
3) Constitution is always at the higher in hierarcloétaws.

4) The Federal Legislation are higher in hierarchidgaws today in Ethiopia.

5) International treaties are under the FDER Congtitut

II) Answer the following questions

1) Put the following legislation in their hierarchicarder pursuant to PDRE
Constitution: Decrees, constitution, special dexrpeoclamations.

2) The supremacy of proclamations over the presidespacial decrees and the
special decrees of the council of states way neayd true under the regime of
PDRE. Explain.

3) Legislation may be classified as primary and seapndexplain the criterion of
doing this.

4) Where is the place of international treaties ang@gents ratified by Ethiopia in

the ladder of hierarchy of laws in Ethiopia? Howwvde can determine this?
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5) Compare and contrast the hierarchy of law of Regji@tates and the Federal
Government under the current legal system.
6) What is the status of decrees of emergency unédesuirent regime of Ethiopia?

7) What is your attitude towards the hierarchy of lamEthiopia?
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UNIT SIX: INTERPRETATION OF LAWS

UNIT OBJECTIVES
After completing this unit, the student will be albb:

» discuss the general concepts of interpretatioaws)

» analyse the types of interpretation;

» state who interpret our Constitution;

» discuss the role of international agreements erpreting the Constitution;

» analyse the rules of interpretation.
UNIT INTRODUCTION

Under unit five, we have learnt the hierarchy efda Determining the hierarchy of laws
would help us in interpreting them. Interpretatafriaws is the search for true meaning
of a law where it is not clear. This unit is metmtliscuss issues relating to interpretation
of laws. Thus, general concepts of interpretatiooluding the definition, will be dealt
with under this unit. Types of interpretation arésoa considered. Constitutional
interpretation is also the area this unit focustence, the student will be acquainted with

the constitutional interpretation in Ethiopia.

In addition, theories of interpretation of laws Wik considered under this unit. Lastly,

the rules of interpretation will be covered by thist.

The unit is presented in a comparative manner 40 asake a student to appreciate the

similarities and differences of legal systems wébard to interpretation of laws.

A student should be encouraged to study practiasé< in respect of interpretation of
laws in Ethiopia, including the Federal ConstitaticSome cases are included in this
material to help the student to make him/her smtfhifiarize to our practice. Thus, the
instructor is kindly requested to encourage thelestts to interpret laws and acquire

knowledge in addition to developing the skill ofarpreting laws as lawyers.
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Accordingly, the student must be assessed on tlsées i his/her performance of

interpreting laws and commenting upon practicaésas
6.1) GENERAL

All laws must be sufficiently clear and reasonaldgmulated to address their purposes.
Laws should be clear not only to the lawyer bub atsthe layperson. However, this may
not be achieved all the time. There may be cegdurations that give raise the need to

give meaning to a law.
What do we mean by interpretation?

Interpretation is a process of giving meaning ® phraseology of the law. It is reducing
the law into reality. “Interpretation is the art process of discovering and expounding
the intended signification of the language usedt i the meaning which the authors of
the law designed to convey to others’[Garner; 20837]. Interpretation of a law
comprises of search for the soul of the law. Thedwaterpretation can have a narrow
meaning, i.e. finding the literal meaning of therds used and a wide meaning, i.e.
ascertaining the intention of the law maker [M. 8ujan; 2000: 181]

What is the distinction between interpretation aodstruction? [Paranjape; 2001: 217-
18]

Although these two terms appear to connote the sasaning, but in fact it is not so.

Interpretation differs from construction in thaetformer is the art of finding out the true
sense of any form of words, that is the sense iclwiheir author intended to convey and
enabling others to derive from them the same idé&h the author intended to convey.
Construction, on the other hand, is the drawingarfclusion, respecting subjects that lie
beyond the direct expressions of the text from el@sknown from and given in the text,
conclusions which are in the spirit though not witthe latter of the text.

Interpretation only takes place if the text convesgane meaning or the other. But

construction is resorted to when, in comparing tdifferent writings of the same
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individual or two different enactments by the saiegislative body, there found
contradiction where there was evidently no intemtgd such contradiction or where it

happens that part of a written or declaration @uhtts the rest.

Why we need to interpret the law?

[Taken from Mohammed; 1999: 2]. Words are the ontgans for all legal
instruments through which the intention of the leakers can be expressed. Because
of the inherent nature of language, words are qitde to ambiguity and vagueness.
Such defect gives rise to bread and butter of lawlgereby making the task of
interpretation to be considered as an indispensafdeinseparable attribution of the

field of law. In this connection, Cooley’s in Faifd®70: 584] writes;

The deficiencies of human language are such thagrsons skilled in the
use of words prepared written instruments carefulg shall still expect
to find their meaning often drawn in question orl@ast to meet with
difficulties in their practical application. But vam [draftspersons] are
careless or incompetent, these difficulties areaflyeincreased and they
multiply repeatedly when the instruments are t@pplied not only to the
subjects directly within the contemplation of thedeo framed them but
also to a great variety of new circumstance whichld not have been
anticipated but which must nevertheless be govebyetthe general rules
which the instruments establish. Moreover, [themld be] different

points of view from which different individuals eed these instruments
themselves. All these circumstances tend to giveh&o subject of
interpretation and construction great prominence the practical

administration of law.

In addition to the ambiguity created by the doubtheaning of words, there are other
instances where the words used, due to their inhemature, do not express the
legislative intent perfectly and thereby necessitaterpretation. Such is the case where

the words used exceeds or fall short of expresfirgmeaning intended. As a result,
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most of the time over-vagueness and over-precigirenconsidered as twin danger that
must be avoided by interpreter. This can be aclidwe looking the general policy
consideration of certain legal instrument therdiey interpreter tries to ascertain the true

and exact intent of the lawmakers.

Further, the breadth and scope of human knowledgevery much limited, thus, the
lawmakers cannot enact a law that will regulatergweicroscopically detail of human
relation. In order to remedy such deficiencies,ldgslature usually uses general words
deliberately so as to enable certain legal instnin@ accommodate new circumstances
that have not been contemplated by the legislattiréhe time of law making. The
vagueness created by the legislature leads to mumen for interpretation there by
enabling the court to handle new circumstancesinvitie purview of the general policy

consideration of the statutes.

In sum, we need to interpret law where the languaget clear, vague and to find the

true meaning of the law to apply to certain sitomti

LEARNING ACTIVITIES

1) Define interpretation of law.
2) Analyse the distinction between interpretation aadstruction.

3) Explain the situations that necessitate interpaataif law.
6.2) TYPES OF INTERPRETATION

Interpretation may be of different kinds.for examplve have grammatical and logical
interpretations. Grammatical interpretation implikeat the meaning of the law is to be
sought in the actual words used in it, which aréé¢ounderstood in their ordinary and
natural meaning. In other words, where there iambiguity in the language employed
by the statute any other interpretation except gnatical interpretation is permissible.

This is known aéitera scripta[Paranjape; 2001: 214].
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Logical interpretation, on the other hand, is tivaich departs from the letter of the law
and seeks elsewhere or some other or more satisfatidence of the intention of the
legislature. This is known aséntentia legis Interpretation may also be classified as
doctrinal, judicial, or legislative interpretatiodepending on who interprets the
law[Paranjape; 2001: 214].

6.2.1)TYPES OF INTERPRETATION IN GENERAL

Who interprets the law: the scholars, the couddgs), or the legislature? In answering
this question, interpretation may be doctrinal,igiad or legislative. We shall now

discuss, in turn, the doctrinal, the judicial ahd kegislative interpretation.
A) Doctrinal Interpretation

Doctrinal interpretation is that “which is made in books, in reviews, ie tlassroom”.

It is performed mostly by the legal scholars whhayt lecture, prepare articles, and
books. Apart from that, the doctrinal interpretatigropounded by scholars has “no other
use than to influence court decisions”. This is laebieved through commenting on laws
and judicial opinions, grouping points of law invetl in analogous cases, and stressing
inconsistencies, if any, that may crop up in thdggs decision. Therefore, scholars
interprate laws and would help judges to solve trakccases. Ethiopian cases, being
mostly unreported, cannot be, a system so discusisedher jurisdictions, the influence
of scholarly commentators is strong when their mpia are unanimouscgmmunis
opinion doctorum and thus constitutes “doctrinal custom”. In Efh& there is no
custom of such scholarly commentators and it iseirafive to develop the culture. In so

doing the Supreme Court case reports would he[pVinait is Law].
B) Judicial Interpretation

When a case is lodged before the court, lawyerd angsie why the law covers or does
not cover the behaviour in question. Then, the ggdgust “find the meaning” of the law
to decide whether it regulates the particular cahdtiissue. This search for “meaning” is

known as judicial interpretation [Paranjape; 20014].
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“Judicial interpretation is that which emanatesnfra court when, in order to decide a
case, it applies a law whose meaning is discusstmebit.” Administrative organs may
interpret law to adjudicate cases. It is importémtnote that if the meaning is not

disputed, no need of interpretation but a simpldieation of the law.

Where a law’s meaning is disputed before the cdhe,decision after interpreting the
law may constitute what some call “settled” casw lar judicial custom. Judicial
interpretations thus become a source of law. “njtidgments alone is to be found the
law in its living form.” This is hardly the case Ethiopia, where most judicial opinions
are not exhaustively researched and, being largaigported, cannot be readily “found”.
However, the Supreme Court is empowered to intefaves on cases and the decision to

be followed by lower courts.
C) Legislative Interpretation

Legislative interpretation is that made by the laer. In ancint France, the king alone
could interpret his ordinances. It followed, theref that when the meaning of one of
them was doubtful judges should abstain from imetipg it, the action was suspended
and the parties sent before the king in order teetthe meaning of the law definitely
established. At present, such appeals are no Igpgenitted, hence, a judge may not
refuse to pass judgment on the pretext that thedasilent, obscure or insufficient. S/he
would be guilty of a denial of justice. Under pnesg&thiopian law, such refusal to pass
judgment might be charged as a breach of officiy dinder Article 420 Criminal Code,

unless the law provides otherwise.

Now a day, we do not find the government (King,spient) directly interprets the law.
What is the fashion is that more frequently a laamtains, from the outset, a section
defining the main terms used in it. This techniqtether unfamiliar in continental
Europe, is prevalent in common law countries arglide®en introduced in Ethiopia. (You

can refer any proclamation, Art 2 that is the dabnal provision).
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6.2.2)INTERPRETATION OF STATUTES (Common Law )

What is a statute? Statute is defined as a law passed by a legisldiody [Garner;

2004: 1448]. The term ‘act’ is interchangeably uas@ synonym to statute.

Any positive enactment to which the state giveddiee of law is a ‘statute’,
whether it has gone through the usual stages dlktgve proceedings, or has
been adopted in other modes of expressing theofvithe people or other
sovereign power of the stat&V[lliam M. Lie et al. Brief Making of Law
Books in Garner; 2004: 1448].

In short, a statute is a written law enacted bylelgeslative body. In other words, the end

product of the legislative process is a statuteo(atferred to as an act or legislation).
Since a statute is a written law, the language bgaynclear or ambiguous.

When a statue is unclear with respect to a paaicguestion, lawyers and courts
generally begin their search for statutory meaninyg asking the question: did the

legislature intend this particular statutory prassto cover this particular fact pattern?

In Common Law, there are two tools for statutogiipretation: Canons of Construction

and legislative history[Note taken from Supreme €Qompilation].
a. Canons of Construction

Canons of construction are judicially crafted maxifor determining the meaning of
statutes.... Canons expressly intend to limit judidiscretion by rooting interpretive
decisions in a system of aged and shared principtes which a judge may draw a

“correct, ‘unchallengeable rule of ‘how to read’.

There are multitudes of canons. Some of those meguently used by the courts are
listed below with their commonly used Latin phrageparentheses. The following are

canons of construction:
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1) A thing may be within the letter of the statute ayet not within the statute,
because not with in its spirit, nor within the intien of its makers.

2) Statutes in derogation of the common law are toebd narrowly.

3) Remedial statutes are to be read broadly.

4) Criminal statues are to be read narrowly.

5) Statutes should be read to avoid constitutionastjes.

6) Statutes that relate to the same subject mattgrafi materig are to be construed
together

7) The general language of a statute is limited bygifipghrases that have preceded
the general languagejgsdem generjs

8) Explicit exceptions are deemed exclusiggfressio unius est exclusio altejius

9) Repeals by implication are not favoured.

10) Words and phrases that have received judicial ooctgtn before enactment are
to be understood according to that construction.

11) A statute should be construed such that none tdritss are redundant.

12) A statute should be read to avoid internal incaesises.

13) Words are to be given their common meaning, urtlesg are technical terms or
words of art.

14) Titles do not control meaning.

The use of canons of construction for the integitet of statues has been held in
scholarly ill repute for over a century. So coremly unfavourable has their use been
viewed that two contemporary scholars of statutotgrpretation have matter of — fact
written that “almost everybody thinks that cannans bunk.

Cannons of construction are criticised: first, tbahnons are not a coherent, shared body
of law from which correct answers can be drawn, sexbnd that, viewed, individually,

many cannons are wrong.

Another criticism of the canons... is that for evegnon one might bring to bear on a
point there is an equal and opposite canon, sdtlikabtutcome of the interpretive process

depends on the choice between paired oppositesiaecthe canons themselves do not
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illuminate. (You need a canon for choosing betweampeting canons, and there is not
any.)” [Richard A. Posner; 1983: 806].

Canons, as individual rules, are considered equiddlywed. Canons are considered
presumptions about legislative intent. To see ¢hearly, reread the canons listed above,
adding the wordvhyto each. For example, why should remedial statistesad broadly?

The answer to this question must be that this iatwie enacting legislature intended,

unless there is constitutional authority for anoteswer.

Canons, despite the criticisms, continue to proyudkyes (and consequently attorneys)
with a necessary rationale for making interpretiieices. This is particularly true on the
state level, where legislative history is slim aften inaccessible. In this context, some
canons make sense. For example, without legisldtistory to the contrary, the canon

that “explicit exceptions are deemed exclusive” ldaeem to be useful.

b. Legislative History

The formal steps of the legislative process ariaffy documented. In congress of the
United States of America, ideas for legislation iateoduced as bills or as amendments
to bills; committee hearings, debates, and mark{apsmittee meetings at which bills
are read line by line for review and amendment)teaescribed; committee actions are
set forth and explained in committee reports; lagige debate is transcribed; and votes
are recorded. For all legislatures, the documentaif these steps is part of the process
of building majorities and providing the public tviaccess to the work of the legislature.
For the courts, this documentatioriegislative history However, significant steps in the
legislative process are not recorded in the USAe dscussion of a bill on political
issues, for example, might reveal very probativedewe of legislative intent, if

documented, but, for various political reasons itot documented.

A legislative history of a statute might contaih@l some of the following documents or
documentation.
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Introduction : the bill or bills through which the statute wasroduced; the transcript of
introductory remarks; memoranda that accompaniel sutroduction (New York, for
example, requires introductory memoranda); andrédwerd of a bill's assignment to

committee should be consulted.

Committee Proceedings transcripts of committee hearings, debates, araatk+up
sessions; amendments; committee votes; and, finatlynmittee reports, which in
Congress contain a statement of a bill's purposksanpe, a statement of the reasons for
which a bill should be enacted, a section by sedialysis, a statement of changes the
bill would make in existing law, committee amendnseto the bill, votes taken in

committee, a minority report setting forth reastorsopposition to the bill .
Floor proceedings transcripts of debates; floor amendments; andsvot
Conference committee proceedingsonference committee reports are significant.

Executive proceedingssigning or veto statements and memoranda sulamtéavour

or opposition to the bill are also essential teliptet a statute.

Not every statute has as complete a legislativeotyisas set forth above. Not every
statute goes through every possible step of thesl&iye process. Not every state
legislature transcribes committee debates or irdutbnference committees as part of
the legislative process. In beginning a searchdgislative history, two initial inquiries

are important: First, what legislative steps has $hatute been through, and second,

which of these steps are documented?

Judges use legislative history as a tool for sbayutinterpretation. As Justice
Breyer[1992: 848] has written, “Using legislativestory to help interpret unclear
statutory language seems natural. Legislative ihyistelps a court understand the context
and purpose of a statute”. It seems natural becalusige judicial goal is to discover
whether the legislature intended to cover the paldr conduct under litigation, intended

to cover the particular conduct under litigatioeference to relevant legislative history
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logically advances that goal. The value of legigtathistory as a tool of statutory

construction is not universally accepted.

The criticism of the use of legislative history fetatutory construction is tow- pronged.
First, it is argued that the use of it is incoremstwith the democratic theory encapsulate
in the constitution. “Committee reports, for speesshand even colloquies between
“Congressmen.... are frail substitutes for bicamewmé upon the text of a law and its
presentment to the President.” In this same veiig, $aid that if the goal is to find the
intent of the legislature,” [1]egislative materialsat best can shed light only on the
‘intent’ of that small portion of Congress in whishch records originate; [the legislative
materials] there fore lack the holistic ‘intent’uiod in the statue itself” [Kenneth W.
Starr; 1987: 375].

Second, serious questions have been raised aleordlihbility of legislative history. The
sharpest example of this criticism comes from dasfcalia[1989: 98-9] it is said that the

information gathered from the documents aboutéfeslative history is not reliable.

It is important to note that legislative history esly useful as general guideline for
statutory interpretation. Knowing, for example, tththe committee reports are an
extremely important part of congressional practaderts one to the importance of
committee reports but does not answer the questiomhether a particular committee
report is important to determine legislative intesith respect to a particular provision of
a statute, every statute has its own legislatigéohy that must be explored in the search
for the meaning of the particular statutory languafpday, legislative history as cannon
of construction gains acceptance. The court regghgng proper weight to the materials
indicating the legislative history rather than amédically excluding such materials from

consideration as an aid to interpret a statutedA&006: 87].

Despite criticisms, canons of construction andslagive history are important tools of
interpretation. In the United States of Americasifundamental that in construing the
words of a statute “[t]he legislative intent is tipeeat and controlling principle.” Indeed,

“the general purpose is a more important aid to nieaning than any rule which
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grammar or formal logic may lay down.” What is innamt is that where a problem as to
the meaning of a given term arises, a court’s isl@ot to delve into the minds of
legislators, but rather to effectuate the statytedsrying out the purpose of the statute as

it is embodied in the words chosen by the legistatu
LEARNING ACTIVITIES

1) What are the tolls to interpret a statute?

2) Canons of construction are essential to interptatvaExpound.
6.3) CONSTITUTIONAL INTERPRETATION

[Taken from MOHAMMED BENTI SIRAG, Senior paper, AddAbaba University,
Faculty of Law, 1997]

Constitutional interpretation envisages a situatitrere somebody tries to “effectuate the
intent of those individuals who drafted the consitttn and the electorate which ratified
it.” Constitutional language is always the prodattgroup effort and compromise and
may be deliberately chosen to be bridge over diffee of opinion. Therefore, the
intentions involved, here, are the intentions ohgnandividuals who participated to a
greater or less degree at various stages in theegsoof constitutional draftspersonship

and subsequent ratification.
The afore-mentioned intention hides a host of cacapbn:

For one thing an intention is a mental state. But the constitutisas

written and ratified by many people, not just oawed it is hard to see how
group can literally have minds, mental states,rdemtions...[for another]
several groups are involved in constitutional mgkend they disagree
deeply both among and within themselves... so, whiseations are

relevant? Many intent theorists claim that provisiof the constitution
should be interpreted according to the intentiorthe# people who wrote

them, namely, the framers. However, [others argoat]tit was the
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ratifiers who turned the words of the framers indo part of the
constitution, and it is the ratifiers, not the frams, who represent the
majority. Consequently, the concerns with democracyl with the
creators of the constitution, which provide the miationales for original
intent theories, should lead original intent thestsi to emphasize the

intentions of the ratifiers.

Ato Mohammed agrees to the latter position becaiuse only upon approval by the
ratifiers that the words of the framers have bigdiature.

On top of the factors for interpretation of stasyteonstitutional interpretation has its own
peculiar character. Such peculiarity has to do Withvery nature of constitution and the

purpose for which the latter is enacted.

The judge is required to interpret the constitutlmn putting into consideration of its
special nature. This makes constitutional integiret different from other forms of
interpretation. This fact is clearly demonstratgdBbandies Stone [in Mohammed; 1999:

6-7] in such manner:

Constitution is primarily a charter of governmentlence its provisions were

to be read not with the narrow literalism of mupigi code or a penal statyte

but so its high purpose should illumine every secgeand phrase of the
document and be given effect as of a part of harusnframe work of

government (Emphasis added)
In sum, constitution must be interpreted taking atcount its nature.

With regard to the United States of American Cdustin, H. Jefferson Powell,

concludes:

It is commonly assumed that the “interpretive itiiem’ of the

Constitution would be construed in accordance witlhat future
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interpreters could gather of the framers’ own pwps, expectations, and
intentions[Wellington; 2005: 50].

How we interpret the constitution? We have to dtgrsearching for authoritative sources
of law and should do so [Wellington; 2005: 48]. Ttkext of the constitution is
authoritative. It is also vague, sometimes ambiguauhich needs elaboration. The
search for authoritative sources of law is thereftire search for interpretative tools
[Wellington; 2005: 48].

The question is who should interpret the Constnfi

In general, some jurisdictions give the power tenpret the constitution to courts or
other political bodies. The political, philosopHi@nd historical factors peculiar to a
given nature influenced the constitutional tribtsmajurisdiction, composition and

procedure to be fallowed [Assefa; 2001: 6].

Some jurisdiction empowered their ordinary countsh@ir special constitutional courts
to interpret constitutional issues. The Americandegloaccords ordinary courts the

general power to interpret the Constitution [Ass@f01: 7].

The centralized system, on the other hand, empowamessingle special constitutional
court to interpret it. For example, the German Giaurtgonal Court is conferred the power
to interpret the constitution. The court does reitls ordinary disputes unless the case
involves a constitutional interpretation [AssefaQ02: 8].The FDRE Constitution

empowers the House of Federation to interpret dmstdution [Art. 62(1) and 83(1)].

The House of Federation is required to be helpethéyCouncil of Constitutional Inquiry
[Art.82 of FDRE Cons]. The members of the Congtitesl inquiry are by large lawyers
and this is made to assist the House of Federdtjoprofessionals. In addition, this
would enable the constitutional interpretation haé. That means the nature of political
instrument and legal document of the constitutienta be taken into account to interpret

the Constitution.
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There are debates on the issue of interpretationuofconstitution by the House of
Federation. Some argue that the fact that it isrpmeted by the House of Federation
makes it political interpretation rather than pssienal one. The House may be biased by
politics in interpreting it. The House of Federatiis not accessible to any body who

wants to lodge a case for constitutional intergii@tasince it is situated in the parliament.

On the other hand, it is argued that the HouseedieFation being the political body can
interpret the constitution watch out any politiéedr. In addition; the interpretation task
carry on by the constitutional inquiry which is migi consists of lawyers, is the
recognition of interpretation of the constitutiop lawyers. It is also said that this fits to
the unique character of our objective realty [Seshdnmed; 1995: 39-48].

Which argument do you share? Reason out.

6.4) RULES /TECHINIQUES OF INTERPRETATION

6.4.1) RULES OF INTERPRETATION IN GENERAL

There are rules of interpretation of statutes tleteloped through time. We will discuss

them under this part of the material.

A) The golden Rule of Interpretation[Paranjape; 2001: 214-18]

The main purpose of judicial interpretation is szertain the intention of the legislature.
In ordinary cases the Judges must resort to graicethatterpretation for ascertaining the
true intention of the legislature. The golden rofenterpretation is that “if the words of
the statute are in themselves precise and unamisguloen no more can be necessary
than to expound words in their natural and ordirsegse. The words themselves alone

do, in such cases, best declare the intentioneofati-giver”

Lord Wensleydale called grammatical interpretatias the “golden rule” for the

interpretation of statutes. He observed that instroing statutes and all other written
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instruments “the grammatical and ordinary sensth@fwords is to be adhered to unless

that would lead to some absurdity or some repugnanaconsistency but no further.”

The golden rule of interpretation guides us torjprtet words as they are employed in the

statute. In short, grammatical interpretation iswn as golden rule of interpretation.
B) The Ejusdem Generis Rule

According to ejusdem generis rule, a sweeping elansa statute which says “all other
articles whatsoever” may be interpreted to meary @mticles of the same genus or

species as those expressly dealt with by the statue

Salmond gives an interesting exampleepisdem generisvhich serves to restrict the
meaning of general words to things or matters & $lame kind as the preceding
particular words. If a man tells his wife to go @umd buy butter, milk, eggs and anything
else she needs, he will not normally be understoddclude in the term, ‘anything else
she needs,’” a new hat or an item of furniture.

It must, however, be remembered that where wordsckarly wide in their meaning,
they ought not to be restricted or qualified on ¢iheund of their association with other

words..

C) The Mischief Rule

TheMischief Rulewas first enunciated in Hyden’s case. When thguage of the statute
in question cannot determine the true intentiotheflegislature, the court may consider
the historical background underlying the statute, the circumstances under which the
Bill was introduced and it finally became law. Tlagv is to be interpreted in such a way
as to suppress the mischief and advance the renlddy.case of Gorris v. Scott,
illustrates the rule. In this case the statute ig@y that animals carried on board a ship
should be kept in pens. The defendant shipping eoyailed to enclose the plaintiff's
sheep in pens, and the sheep had been washed gwagtbrm. It was proved that if

sheep were kept penned as required, they would@Meeen washed away. The English
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Court however, rejected the plaintiff's suit forebch of duty on the ground that the Act
had been passed to prevent infection from spreaflorg one animal to another and

should, therefore, not be used to provide for &mgether different mischief.

As per the mischief rule the court must adapt tbestruction that shall suppress the
mischief and advance the remedy [Avtar; 2006: 51].

D) Logical Interpretation

The logical interpretation has to be used when gratical interpretation fails in
ascertaining the meaning of the statue. If the wargkd in the statute are ambiguous and
the true intention of the legislature is doubtfagical interpretation may be resorted to in
order to prevent the law from being misused. Thusie can be two situations in which it
is permissible to depart from the ordinary and redteense of the words of the statute;
namely, (1) it must be shown that the words taketheir natural sense lead to some
absurdity, or (2) some clause of the statute i®nseistent with, or repugnant to the
enactment in question.

E) Liberal Interpretation

Whenlitra-legis suffers from ambiguity, liberal interpretation miag resorted to. Liberal
interpretation may be either restrictive or exteasiThe restrictive interpretation is
applied to penal and fiscal statutes. These st&iutpose restraints on the liberty of a
person or on enjoyment of property. In such ca€esirts are not allowed to interpret
these statutes, in a manner which impose a grbatden on the subject than warranted
by literal meaning of the statute. In extensiveiptetation, on the other hand, the words

are given a wider meaning.

F) Historical Interpretation

At times when the language used in a statute gieedue to the intention of legislature,
courts may consider the historical circumstancendihg the local enactment. But

historical interpretation cannot be stretched o Thus, lord Wrenbury observed, “the
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debate upon the bill, the fate of amendments pregpaend dealt with by the Committee
of either House cannot be referred to, to assisimstruing the language of the act as

ultimately passed into law with the Royal assent.”

In several cases, it becomes necessary to takbdlpeof preamble to know the real
intention of the legislature. Preamble is a keychtopens the gate way to the thoughts of
legislators while framing a particular statute anduite often helps in remedying the

mischief.

G) General Rules of Interpretation

In common law legal system, courts have framedgegeneral rules for ascertaining the

literal meaning of the words used in a statute.

Some of these rules are as follows:-

1. As stated earlier, the golden rule of interpretai®that the words of the statutes
mustprima faciebe given their ordinary meaning. That is to say|ang as the
meaning of the statute is clear, certain and unguahis, judges should not
interpret the law.

2. A statue must be read as a whole in order to gifexteto the intention of the
framers of it. As observed by Lord Davey, “evergude of a statute should be
construed with reference to other clauses of th& Ac

3. It is not competent for any court to proceed upba assumption that the
legislature has made a mistake. The court mustepbon the footing that the
legislature intended what it had said. Even if ¢hés some defect in the
phraseology used by the legislature, the court @araid the legislature’s
defective phrasing of an Act or add and amend orcduystruction, make up
deficiencies which are left in the Act.

4. No statute shall be construed to have retrospeciperation unless such a
construction appears very clearly in the termshefAct or arises by necessary or
distinct implication. It is the cardinal principté construction that every statute is

prima facieprospective unless it is expressly or by necessaplication made to
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have retrospective operation. A new law ought gulate what is to follow and

not the past.

It must, however, be noted that the statutes dgalith substantive rights and
merely with matters of procedure are presumed teetrespective unless such a
construction is textually inadmissible. In otherrd® if the new Act affects

matters of procedure only, thgmima facie it applies to all actions pending as

well as future...

5. It is an important rule of interpretation that angral latter law does not abrogate
an earlier special law by mere implication. Theerigd contained in the well
known maxim:Generalis specialibus non derogamhich means that where there
are general words in a later Act capable of redsenand sensible application
without extending them to subjects specially death by earlier legislation, it
cannot be construed that earlier and special kgsl is indirectly repealed,
altered or derogated merely by the force of theseegal words.

6. The meaning of the word may be affected by its &dnt This is known as the
rule of noscitur a socisvhich means that the meaning of a word be judgetthé
company it keeps. Thus, sometimes the word “voisBdiin a statute may also
mean “voidable” in the context of reference to thet....

7. Penal statutes must be construed strictly. In thsee is any doubtful word or
phrase in a penal statute it should be construddvour of the accused. This,
however, does not empower the court to twist thanimg of the word which is
clear and unambiguous for the sake of beneficiaktaction in favour of the
accused.

The rules of interpretation stated above are, heweMustrative and not exhaustive.

There are other rules as well which guide the cioucbnstruing the statutes.

It is significant to note that the political, sdgianoral or legal changes in a country
greatly affect the principles of interpretation. eTldeveloping trend towards public

interest litigation in modern times bears testimémyhis change. The courts now a days
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tend to interpret law in context of modern socialfare policies through the process of

judicial review.

In general, the rules of interpretation are no @nigeated as mere compilations for the
guidance of judges but they are taken as an insintf affecting social change keeping
in view the needs of the society. The liberalizatad locus standrule in public interest
litigation cases and expanding dimensions of elaistqurisdiction of higher courts best

illustrates the point.
LEARNING ACTIVITIES

1) Explain the general rule of interpretation.

2) Evaluate the historical interpretation.

3) Analyse the restrictive rule of interpretation.
4) Expound the logical rule of interpretation.

5) What do we mean by mischief rue of interpretation?
6.4.2) RULES OF INTERPRETATION IN ETHIOPIA [Biset Beyene; 2006]

Rules of interpretation are very important to judge judge and to minimize the evils of
interpretation. As a result, states fix or set suknd the judge should follow in

interpretation.

Yet, Ethiopia does not have such rules for thetgnadpared by the scholars in 1960 was
not publicized. Yet, just like in the case of pteranternational law which has remained

as a draft, so does it mean that Ethiopian judgefree to interpret the law as they like?

This question cannot in any way be answered pe$jtifor it amounts to giving
recognitions to and allowing the evils of interpit&in, so, scholars provide that this
vacuum or lacuna can be filled by applying the deafen though not published or by
using laws of other countries in the same legatesyswith Ethiopia or following the
rules of interpretation of contracts provided ie thivil Code or by combining all these

alternative solutions. None of these except thoséhé Civil Code can. However, be
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binding for they are not laws recognized by theest&nd again, which one of these
solutions Ethiopian judges have been following magtice can not be authoritatively
determined for there is no judicial custom yet deped to reveal out the uniformities in
the rules of interpretation followed. Yet the ciwlode provisions dealing with
interpretation of contracts can be used by analpgynaking some mutatis mutandis (-
i.e. necessary changes) to make them applicallemoThus, “contract” and “intention
of the contracting parties” can be replaced by "lamd “intention of the legislator”
respectively, by analogy that arises from Artici81 of the Civil Code which analogizes

a law fully created contact with law.

In other words, if a lawfully created contact isding as if it were law and rules of
interpretations of the contract are also given,dame rules can be used by analogy to

apply to law even for stronger reason.

Based on these provisions, particularly Article83-2737 of the Civil Code, the rules

can be seen to govern what should the judge do wieza is:

A) Clear law
B) lack of clarity in law due to
I.  Ambiguity of a word
[I. Vagueness of aword
[ll.  The intention of the legislator is not clear
IV. Total silence of the law
V. Partial silence of the law

VI. Inconsistency or contradiction

A) Clear law

As we have seen earlier, when the law is clearjullge is not allowed to make any
interpretation pursuant to Art 1733 Civil Code whiorbids not departing from the clear
provision of the law. This is due to grammaticallieeral interpretation we discussed
above that provides that the literal ordinary amdural meaning of the law has to be

applied as far as it is clear even if the law magms injustice. As far as the law is clear
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the legislator is presumed to clearly say whatteénded and also intended what it clearly
said. Hence, there is no need to search for tleation of the legislator as it is clear from
the law itself.

But, there is an exception to this rule in whick fodge may go beyond the clear law.
That is when it causes absurdity. For instancawaprovides that any person who inflicts
injury of another is liable to pay damages. A pbigsi may cause injury to the patients
when making operations, yet, can the clear lawrgive applicable to him/her to make
him liable to pay damages to this patient? No, bseaf that would be the case it would

create absurdity and that is not intended by thesliator.
B) Lack of clarity in Law

The law lacks clarity due to ambiguity or vaguenetshe word in it or due to the
legislator’s intention itself, which is not cleaFhese are the situations under which

interpretation becomes necessary to get the traaimg of the law.
[. Ambiguous Word

Ambiguous word refers to a word in the law whichynfeave more than one
meanings and it is not clear to which one of theammggs it refers. In this
situation the legislator’s intention must be sougibtarrive at which of the

meanings is intended by the legislator.

According to Art 1736 of the Civil Code the whobaM must be read and used to
choose the contextual meaning of the ambiguous wodithis is by contextual

interpretation.

II. Vague word

Vague word refers to a word in the law that haglear meaning causing lack of
meaning or absurdity. Just like in the case of aontis word, again contextual
interpretation can be used. This is by readingwhele law and interpreting laws

through one another referring to how the same werdsed in the same law in
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different provisions and to arrive at the possibleaning in accordance to the

subject matter of the whole law.

Not clear intention of the legislator

If the law is not still clear, due to the intentiohthe legislator which could not be
arrived at through contextual interpretation, fuies going beyond the reading

of the whole law.

The judge has to use “expose de motif” interpretatiThat is searching the true
intention of the legislator in theatan projé of the law. Expose de motif refers to
the general policy behind the making of the law &md is to referring by the
avan proje which means the research works undertaken preparing the draft
of the law and the discussion made when makinghis may help to arrive at
what the legislator really intended in making tlatigular law. This is also called

historical interpretation or mischief rule.
Total Silence in the law

When the area has no law at all, it implies that ltw is totally or completely
silent on that particular area. For instance, e situations rose as problems of
lack of published law on areas of interpretatiod private international relations
are the good examples of complete or total sileHesce, the solution becomes
just only opinion and not binding or authoritatiselution. Because, in civil law
legal system unlike the common law it is only tegislative body and not the
judge who has the power to make law and so, thgejudnnot make law to fill

the gap.

On the other hand, as far as the case falls undéren jurisdiction the judge
cannot refuse to give decision alleging that thereo law for that it would
amount to breach of his/her constitutional duty dedial of justice. Hence, s/he
may be forced to use any mechanism s/he thinks agtl reasonable to decide

the case. Some of such mechanisms may includeingféo the draft of law or
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previous judgments if there are any in the couwntryeferring to the laws and

practice of other countries on similar issues.
V. Partial silence of the Law

Partial silence refers to the situation in which taw provides some rules yet not
governing all the relations that fall in that a@a which the law is made. This
implies the existence of some relations, which oughbe governed by in the law

but actually not.

In such case logical interpretation can be useeitteer include or exclude what
is left outside the law. Some patrtial silencesawf bre logically incomplete which
means they can be completed by logical reasoniimggusnalogy. But other
partial silences of law are logically complete ihigh logical interpretation can

be used through reasoning to the contrary to exchitht is left outside the law.

Logically incomplete partial silence in law includkistrative listings of things

or persons. These listings are examples and #itigtrs implying that other things
or persons can be added to the list to compldig iising analogy and ejusdem
generic principle i.e. law providing for a genecidss allows inclusion of similar

things.

The things or persons in the list are only exenyptarillustrative and the things

or persons not included and left outside may bsroiflar or of greater status.

If the thing or person left outside is of the sastetus a pari reasoning is used to
include or add it to the list. A pari implies thaense status. For instance if the law
provides that all agricultural products should &eetd except products like maize
and barley which are tax exempted. The issue whathenot wheat is tax
exempted is to be treated under partial silendavinas it is an illustrative listing.
Maize and barley are provided in the list as examypso that any other similar
agricultural product including wheat can be addedt by analogy using a pari
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V1.

reasoning for maize, barley and wheat have the states and there fore it is tax

exempted.

What is left out from the illustrative list may evée logically included in to the
list for stronger reason by using a fortiori reasgn For instance if the law
provides that a marriage may dissolve by divorcdeath of one of the spouses,
the issue whether or not a marriage may dissolvddayh of both of the spouses
can be addressed using partial silence in the l&wehwis illustrative listing to
which other causes like death of both of the spoes@ logically be added to the

list.

Nonetheless, when the partial silences logicalljnglete listing the things or
persons left out should be excluded from the listubing the logic known as
contrario reasoning. If for instance, the law pd®& that all cattle except sheep
are tax exempted, the issue whether or not a gdaikiexempted can be decided
by using a contrario reasoning. That is the lawesgly exempts only sheep from
taxation and there fore by reasoning to the coptgaats are not exempted. This
is also what is known under the rule @xpressio unius exclusion alterius.e.
the law expressly providing only for one persorthang implies the exclusions of

all others).

Inconsistency or contradiction in law

Two provisions of the same or different laws maynsdimes be inconsistent or
contradictory. In such a situation, which of thepsions should be applicable
becomes the issue that has to be decided by uglieg of interpretation. There are

three ways to decide this issue.

Firstly, the hierarchical position of the two lawsist be seen. If they exist in different

hieratical position like one in constitution andetlother in primary or subordinate

legislation, the rule applicable is the higher Iprevails over the lower law. In other

words, it must be the higher law that should beliegiple and the lower will have no

effect for it violates the higher law.
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Secondly, the two provisions may exist in the sémeearchical position cannot serve to
decide the issue, because both are in the samard¢haral position. In such a situation
their effective date i.e. the date on which thetessd in to force must be considered as a
reference. Because, the rule is that the latempla@wvails over the former lavexposterior
derogate prior). In other words, the new or recent law must bgliegble and the old
law will have no effect for it is assumed that tegislator who made a mew law that
contradicts with an old law of the same hierardhpezsition intended to repeal the old

law by implication.

Finally, both the contradicting provisions may stimes exist in the same law like for
instance in the same code which implies that nettirerarchy nor effective date can be
used to decide the issue because they are in e lsi@rarchal position even in the same
law and also have the same effective date. Thedweirioe such a problem is referring to
the nature of the laws whether one is general hadther is special rule in which it is
usually the case. If one is in the general rules @@ other is in the special rulke
special derogate general{se. special Rules prevail over general ruletud, the special
rules must be applicable because they are spedhétcase at hand where as the general
rules are applicable where there is no special golerning the issue. Even though it
may not arise in practice it is also possible teeeda the issue to what would be done if
both provisions in the same law are general or botghspecial. In this case it is possible
to remedy the problem by applying the less genérhbth are general and the more

special if both are special rules.

LEARNING ACTIVITIES

1) Explain the rules of interpretation of laws in Eibia.
2) Discuss the situation where we resort to exposaateve of a given law.
3) Discuss what would be done where the law is cle&itb application would end

up in vain.
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CONCLUSION

We have seen that interpretation of laws mean<isie@y for the true meaning of laws as
intended by the legislature. No matter how mucloreffias been exerted to make laws
clear so as to make them able to address theiropesp it is not possible to avoid

interpretation.

Interpretation may be made by judges while theytrgiag to solve disputes in the cases;
this is called judicial interpretation. In additiome have seen that scholars interpret laws
when they write articles, books or giving lectues laws. This is known as doctrinal
interpretation.  Further, we have discussed thatlé¢gislature itself gives meaning to

laws through the means of legislation and thisaiked legislative interpretation.

We have seen that there are canons of interpretdgweloped through practice and

accepted by courts in common law system. They are:

1) A thing may be within the letter of the statute asmd not within the statute,
because not with in its spirit, nor within the intien of its makers.

2) Statutes in derogation of the common law are teeld narrowly.

3) Remedial statutes are to be read broadly.

4) Criminal statues are to be read narrowly.

5) Statutes should be read to avoid constitutionastimes.

6) Statutes that relate to the same subject maittepdri materig are to be
construed together

7) The general language of a statute is limited bycifipephrases that have
preceded the general languagpi¢dem generjs

8) Explicit exceptions are deemed exclusivexgdressio unius est exclusio
alteriug).

9) Repeals by implication are not favoured.

10) Words and phrases that have received judicial oactgin before enactment
are to be understood according to that construction

11) A statute should be construed such that none téritss are redundant.
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12) A statute should be read to avoid internal incdasises.
13) Words are to be given their common meaning, urtlesg are technical terms

or words of art.

Considering the legislative history of a given gtatis also important to interpret the

same. Thus,

Committee reports (including conference reports);
Mark up transcripts;
Committee debate and hearing transcripts;

Qo o w

Transcripts of “hot” (actual) floor debate are imjamt in interpreting

a law.

Further, we have seen that the House of Federdtasnempowered to interpret the
Constitution. The members of the House of Federabeing politicians be able to
interpret the Constitution as a political documehs. to its legal aspect, the House is
assisted by the Constitutional Inquiry whose memlage mainly lawyers. However, the

interpretation seems to be time consuming.

Furthermore, we have discussed that the provisosuoman rights of the Constitution

shall be interpreted in light of the internatiomstruments of human rights.

We have seen that the rules of statutory interpoetaPursuant to the golden rule ,

grammatical interpretation should be relied on #redgrammatical and ordinary sense of
the words should be adhered to unless that woaldl te absurdity. The ejusdem generic
rule restricts the general words to refer to spedifings. According to the mischief rule

the background of the law (legislative history) gldobe considered to interpret the law
to find out the meaning intended by the legislatiMe have also seen that logical
interpretation is a rule to ascertain the meanihgroambiguous word. The other rule

which we discussed is the literal interpretation.
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REVIEW QUESTIONS

) True/ False

1) Interpretation is the searching for the true meguaiha given law.

2) Interpretation made by taking only the words of ke is called literal
interpretation.

3) If the law is clear it is possible to interpretfavour the party.

4) Rules of interpretation of a statute could also used to interpret
constitution.

5) In our country the Federal Supreme Court has tiveepao interpret the
FDRE Constitution.

1)) Chose the best answer

1) An interpretation of a given law taking into accotime debates made in

the parliament and the minutes of discussions Ieda

interpretation.
A) literal B) historical C) grammatical D)lal

2) An interpretation of a statute with the intent tolzthe mischief is known

as

A) mischief interpretation Bdjusdem generitule C) mischief rule D) all
3) In Ethiopia it is important to interpret the law &re it is

A) ambiguous B) vague C) lacks clarity D) all

4) A body empowered to interpret the FDRE Constitytien

A) the Supreme Court B) the High Court C) theuske of Federation D)

none
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5) The Organ which role is to helping the interpretatiof the FDRE
Constitution is

A) Constitutional Organ B) Constitutionafuiry C) Court D)

all
)  Answer the following question

1) What do we mean by literal interpretation?

2) Discuss the merits of entrusting the power to prielr the Constitution to the
House of Federation.

3) What are the demerits of entrusting the power tierpret the Constitution to the
House of Federation?

4) Discuss the grammatical interpretation.

5) Do you appreciate the importance of the rules @rpretation of laws?
IV) Practical Cases

Civil appeal case number 1436/80

Appellant- Orbis Trading and technique Section

Respondent- Payment Department of the Ministryiohfce

Facts of the case

The now appellant Orbis lodged a claim against mdividual named Bekele

Mengesha, and have a decision for the payment mf2367.07 with legal interest
and started execution. Birr 1760.00 was put inMistry of Finance by Model 85

in the form of bail. The court in execution of tdecision wrote a letter to the
Ministry of Finance Department of Payments for treyment of money. But the
Department in the Ministry refused payment arguhag it had received a order from
the Council of Ministers dated Tikmet 14/1976 uslése claimant submits evidence

as to the payment of tax. The case was broughtegoHigh Court and the Court
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decided that the judgment creditor should giveetidence asked by the Department.

Then an appeal was lodged to the Supreme Court.
The issues of the case
The Supreme Court has framed two issues:

A) whether the order given by the Councils of Ministex applicable on the
money put by the order of the court; and
B) Whether the Department could refuse payment of mang in the form

of bail.
Reasoning of the Supreme Court

The Supreme Court reasoned that the order givetihdyCouncil of Ministers did not

directly address the money put in the Departmehé dourt reasoned that the order did
not apply to the case in hand since it was appkcaéll of moveable and immovable. It
argued that it was not appropriate to make widesrpretation beyond the words of the

order so as to govern the issue at hand.

With regard to the second issue the Court reastiredhe Department could not refuse
payment of the money it is given in the form oflhailless and otherwise it is given a

right decided by court.

Decision

The court decided that the decision of the Highr€aas erroneous and be dismissed.
Questions

1)  Which principle of interpretation was applied by t@ourt? Reason out.
2) Do you agree with the interpretation of the CoMk?y or why not?

Case No - Civil Appeal Case Number 73/81
Appellant-Shbru Kelecha
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Respondent-Siraji Ali
The supreme court examined the case and decided falows:

Facts of the case

The respondent was the claimant in the High Caudgéd a claim saying that she had an
agreement with the now appellant- On 27/3/77 ant8/28 E.C. She sold sheets of
clothes as she imported from Djibouti with Birr 800.00 (ninety thousand Birr), and she
pleaded the appellant to pay her the remaining Bx000.00 (Twenty thousand Birr),

accepting that she had received Birr 70,000 (sgvbiousand) in several times without a
receipt. The then defendant denied the claim sathagthere is no evidence as to the
claim. Then the High Court has examined the witegess both parties and the written

evidence and decided that the now appellant shpajdthe money and other costs as

well. The appellant applied from this decisioniie Bupreme Court.

The issues
The Supreme Court has framed the issues of the e caas:

- the first issue is whether it is possito prove the case by oral evidence;
- Second, whether there is a trade relationship iwlee parties.
Reasoning of the Supreme Court

The Supreme Court reasoned that as per Art 2273-8B8€he Civil Code, the sales and
payment transactions should be proved by the wrigtedence and admission made in
court or affidavit. The witness evidence of botrtjes is irrelevant according to Art.

2472(1).

The appellant gave an admission in High Court of3/Z9 E.C and the Supreme Court
reasoned that such evidence is relevant and aditeigsi the case at hand. Finally, the
Supreme Court decided that since the appellantteetinin the High Court that he had
received the clothes worth Birr 90,000.00, sucldewce is admissible under Art. 2472(1)
of the Civil Code, and decided that the applicanliable to pay the 20,000.00 Birr by
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majority. However, one of the judges dissented jpyion. He argued that the appellant

should be set free from the liability.

He argued that the Amharic version of the Civil Edlt. 2472(1) makes a reference to
Arts 2472-2302 in parenthesis, where as the Engkshion makes reference not as the
same as the Amharic but after the phrase “thelilalaf the borrower”. Thus, he dealt
the principle of interpretation of law when thesea discrepancy between the Amharic
and English versions. He argued that in such a tesé@mharic version often prevails

over the English one.

He continued his argument that the provisions dEA2474(1) expresses the burden of
the seller and the provisions of Art. 2472(1) ao¢ applicable in Arts. 2273-2302 of the
Civil Code. Finally he concluded that he shouldsbefree.

Questions

1) Identify the principle of interpretation appliedtime case. Give your reasons.

2) Do you agree with the interpretation of the pramis in the case? Reson out.
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UNIT SEVEN: JURIDICAL ACTS
UNIT OBJECTIVES

At the end of this unit, you will be able to:
» define juridical acts;
» analyze the nature of juridical acts;
» explain the importance of juridical acts;
» state common rules applicable to all types of jodbacts; and

» compare and contrast the rules with those incotpdrander our laws;
UNIT INTRODUCTION

To achieve the above-mentioned objectives, we belldiscussing the definition and
importance of juridical acts, first. Secondly, theture of juridical acts is to be discussed.
Next, we will learn the rules common to all juridiacts. Further, we will consider the
effects of juridical acts. We will summarise theituoy pointing out the main points.
What is more, questions are included with the interhelp the student to check his/her

progress in learning.
7.1) DEFINITION AND IMPORTANCE OF JURIDICAL ACTS

[Konard Zweigert and Hein Kotz, INTRODUCTION TO COMRATIVE
LAW(SECOND Revised Edition), Clarendon Press, Oaf(i992), page 348]

Juristic act- is defined as “as act that is intehttecreate, transfer, or extinguish a right
and that is effective in law for that purpose.” [@ar; 2004: 26]. It is also explained as

“the exercise of legal power” [Garner; 2004: 26].

Yiannopoulos noted thaaccording to the contemporary civilian analysise tmost
important of the events by which legal relatione #&rmed, transferred, altered or
terminated are lawful volitional acts are calledrriglical acts”. A juridical act is

ordinarily defined as declaration of will by a private person directed tothe creation
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of intended legal consequencedhe term juridical act thus is broader than caettior
even agreement. It includes, for example, a den@wacate the premises to a lessee, a
declaration by which a party wishes to avoid a @witon the ground of fraud, the grant

of authority to an agent, and the making of a testa.

The essential element in every juridical act is tleelaration of will. Sometimes the
juridical act consists of nothing else but the detion of will as in the case of a
testament. Sometimes, however, the declarationilbfrwust be accompanied by another

act of one or several of the parties.

It is characteristic of juridical acts that thedégesult to which the declaration of will is
directed beintended. This distinguishes juridical acts from anothetegary of lawful

volitional acts, which result in legal consequenbgshe operation of law, regardless of
the intention of the maker. For example, a demdrrérd due may bring about the quite
unintended result of putting the lessee in defaslto his obligations deriving from the
contract of lease. These acts, termedsi-juridical acts, are in principle subject to the

same rules governing juridical acts applied by egwl

Juridical and quasi-juridical acts are distingutdbafrom a third category of lawful
volitional acts termedmaterial acts. These consist in some action or physical
relationship to which the law attributes certaimsequences. Such is the specification,
i.e., the acquisition of the ownership of a movealy what is styled in the Louisiana
Civil Code as the “right of accession” (Article 528 aterial acts are also: the occupancy
of ares nullius the finding of a treasure or of lost things, &mel writings or composition

of a literary work. The rules governing juridicais have no application to material acts.

Events other than lawful volitional acts (i.e., iglical acts, quasi juridical acts and
material acts) by which legal relations are fornteansferred, altered, or terminated are
unlawful acts (i.e., offences and quasi offences), physicalsféict., the birth or death of
human being, an earthquake or a fire), and theisitiqn of a certain personaitatus
(i.e., minority, majority, or citizenship). Thesanous events are subject to special rules,

materially different from those applicable to jucal acts.
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LAWYERS on the Continent, particularly in Germargye familiar with the notion of
juristic act RechtsgeschaftThe expressiorRechtsgeschafjuristic act) is quite recent
and developed by scholars in Germany. The Frengdl lkeegime also incorporates the
doctrine of juridical acts. In Italy, the doctrioé juristic act is incorporated in the Civil
Code. The common law legal system accepts thermnial doctrine of juridical acts.
Thus SALMOND deals with juristic acts and distingjues between those ‘vestitive acts’
which are ‘voluntary’ and those which are ‘involant’; theRealakteof German doctrine
he calls ‘acts of the law’ whilRechtsgeshaftare called acts of the party’ or acts in the
law (see jurisprudence (1loth edn., 1947) 345 §9.also when HOLLAND speaks of
juristic act’ he is referring to theechtsgeschafof German doctrine (see Jurisprudence
(13th edn..., 1947) [Konard and Hein; 1992: 348].

7.2) GENERAL THEORY AND CLASSIFICATION OF JURIDICAL ACTS

[Planiol, Traite elementaire de droit civil, Vol, part 1, 187-90 (translation by the

Luisiana State Law Institute, 1959].

Most of the legal relations which exist among mpnng from juridical acts. Those acts,
which are performed solely in order to bring abowne or several legal effects, are called

juridical acts. They are said to be juridical oe@mt of the nature of their effects.

Juridical acts, their forms, their conditions areit effects constitute in themselves
alone, the principal subjects of the science ofl#ve They are most diversified. The
rules especially applicable to each category wlldxplained in the appropriate place.
But there are a few elementary rules common tquaillical acts, or which suffer but

infrequent modifications. It was formerly customaoy set forth these common rules,
without order or method, whenever they arose imection with a given act. They thus
lost something of their identity and importanceeiftgenerality and their value were not

perceived. It is worthwhile grouping them by thetwse in order to make them stand out.

A) The number of wills uniting in the act: To perform a juridical act, there must be, in
principle, at least two persons. The reason far iththat most juridical acts are contracts,

that is to say, a meeting of minds between two orenpersons. In this case, those who
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figure in the juridical act as its authors or makare called “the parties to the act” or
more briefly “the parties.” The term “consent” igpdied to the conformity of the will of
each of the parties to that of the others. It demdhat concordance of wills which

collaborate in the formation of the act.

The number of persons who may be parties to ansaobt limited. It may attain any
figure. Example: the founding of a big companwyd®a up of shares, may bring together

several thousands and even several hundreds cfahds of shareholders.

It is possible that a juridical act will be perfeethby a single person acting alone; that it
be the work of a single will. Examples: the dradtiof testament; an offer to sell, to buy,

etc: the acceptance or repudiation of succession.

In these examples, the singleness of the will tsalpparent or it may even be temporary.
Thus, the testament, or the offer of sale, carhefmselves and by themselves have no
effect. It is necessary that later on another ballfound to join the first. Moreover, it is
only then that the juridical effect takes placetbg acceptance of the legacy, or of the
offer. Even in the case of successainintestatahis meeting of wills is discernible. The
offer of the succession is made by the lawmakerp wiften confines himself to
presuming the probable will of the deceased. Hes doewhen he attributes a succession
to this or that relative. When, nevertheless, thwle act is divided into two parts, an
offer followed by an acceptance, as each of thg/jsaacts separately and is governed by
rules appropriate to his act; each may be congidevebe an isolated juridical act,

accomplished in each instance by a single will.

B) Classification Juridical acts are distinguished into unilaterat ailateral; those
addressed to a particular person and those addréssanyonejntervivosand mortis
causa;onerous and gratuitous; obligatory and real; pssory and dispositive; causal

and abstract.

Unilateral juridical acts are those completed g/ dleclaration of will of only one person
or by identical declarations of several personsigéh the pursuit of a common interest.

For example, the notice of termination of a conjréite promise of a reward, and the
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execution of a testament are unilateral juridicasaJuridical acts, which require several
identical declarations of, will, not complementéoyeach other, as where several parties
meet to form an association or where co-lessees mitice of termination of the lease,
are specifically called joint juridical acts. Béal juridical acts are those completed by
corresponding declarations of will of several pasacting independently and in the
pursuit of individual interests. According to thaefinition, all contracts are bilateral

juridical acts.

In general, a unilateral act is one in which thdl wi only one party is operative: a
testamentary disposition is the best example ehkglateral act, on the other hand, is the

result of an agreement between two or more pgdRiaton; 1967: 282].

Juridical acts are distinguished, in the secondeplaccording to whether the declaration
of will contained therein is addressed to a paldiciperson or anyone. Offers, an
acceptance, the rescission of a contract, the atiercof donation, and the acceptance or
renunciation of a legacy are examples of juridmets addressed to a particular person.
The promises of a reward, the execution of a testdmand the acceptance or
renunciation of a succession are examples of paidicts not addressed to any particular
person. Juridical acts of the first kind are cortwleand effective only after
communication to the addressee whereas jurididal @fcthe second kind are complete
and effective merely upon objective manifestatibthe declaration. The distinction thus
has practical consequences and bears, particulgody) the maker’s power to revoke his
declaration of will: upon the completion of a juddl act and its becoming effective
revocation is excluded unless the law providesretise, as it does for example in the

matters of mandate, emancipation of a minor,randis causalispositions.

In the third place, juridical acts are distinguigheto inter vivosandmortis causalnter

vivosjuridical acts are those designed to produce effetile the person who declares
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his/her will is still living. Mortis causguridical acts are those designed to produce &ffec

only after the death of the person who declarga&iswill

Juridical acts, “considered in relation to the metior making them, are either gratuitous
or onerous”. This fourth division of juridical actests on thenotive causaf the maker
which can be either gratuitousausa lucrativ or onerous dausa onerosa According

to Article 1773 of the Civil Code of 1870, “to beatuitous, the object of [the juridical]
act must be to benefit the person with whom it e&de) without any profit or advantage
received or promised as a consideration of it".ukepand simple donation, the institution
of an heir, the giving of a legacy, and the coriaaf mandate and loan for use are
examples of gratuitous juridical acts. On the otieard, “anything given or promised as a
consideration for the engagement or gift, any servinterest or condition, imposed on
what is given or promised, although unequal tovedue, makes [a jurisdiction act]
onerous in its nature”. All reciprocal and all coommcative contracts are, by definition,

onerous contracts.

The fifth division of juridical acts is into obligary and real. Obligatory juridical acts are
those creating, transferring, altering or termimgtiobligatory rights where as real
juridical acts are those creating transferring radte and terminating real rights. This
division, resting on the nature of rights affecbgda particular juridical act, may be fully

comprehended only in the light of the general theafr rights. Quite frequently, both

kinds of juridical acts are combined in a singlantaction. The sale of property, for
example, involves an obligatory juridical act (i#e promise to transfer ownership) and

a real juridical act (i.e., the delivery or transéé possession).

In the sixth place, juridical acts are distingughieto promissory and dispositive.
Promissory is one involving an obligation to makpeaformance, i.e., one containing
merely the promise of a performance. The contrafctsandate, of lease, and of loan, and
the unilateral juridical acts of the promise ofeavard and of a legacy are examples of
promissory juridical acts. Dispostive juridical sicbn the other hand, are those by which
rights are transferred, altered, encumbered, amiteted, i.e., those containing a

disposition. The term is of great importance in towntal legal terminology. The
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creation of a mortgage is a dispositive juridical lzecause the right of ownership is there
by encumbered. The concept of obligatory juridaak is broader than that of dispositive
juridical acts. Indeed, an obligatory juridical acty involve the transfer of termination

of an obligation, i.e., a disposition, as in theecaf the remission of a debt.

Lastly, juridical acts may be distinguished accogdio contemporary civilian theory into
causal and abstract. This distinction will be fullyderstood in the light of the theory of
cause.... It suffices to state for our present purpdbat, ordinarily, juridical acts are
made by parties having a definite purpose or causeind. There are three kinds of
causal acts: thecausa solvendi(discharge of an obligation), theausa donandi
(conferment of a liberality), and theausa adquirendi(acquisition of something).
Existence and law fullness of cause are prereggisir the validity of obligations in
Louisiana. Indeed, according to Article 1893 of tB&/il Code of Louisiana “an
obligation without a cause, or with a false of wflal cause, or with a false or unlawful

cause, can have no effect.”

The relation between a juridical act and its undeg cause may be one of identity and
complete interdependence. Indeed, the cause masobdosely interwoven with the
content of the juridical act that the validity aetter may depend entirely on the existence
and lawfulness of the former. In this case thedjadl act is termed causal. On the other
hand, juridical act and underlying cause may natlgsely interwoven and the validity of
the juridical act may be quit independent of thaestexce and law fullness of the

underlying cause. In this case, the juridical adermedabstract

In civil law systems, and indeed in all westernalegystems, causal juridical acts
constitute the rule. This is particularly so in ttese othe so called nominate contracts
which, like sale, lease, mandate loan, are subgedétailed regulation in the various civil
codes. A case is inherent in the nature of thesgraxs. Abstract judicial acts are
recognized as valid only in exceptional cases Mer purpose of facilitating commerce
and securing certainty of transaction and acqaisitin addition, even when recognized
as valid, abstract judicial acts are looked upoth\ai measure of suspicion as they may
well conceal the absence of unlawfulness of undeglgause.
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In the framework of the central European legal eayst, the abstract juridical acts are
quite numerous though still only exceptionally rgezed by the law. The transfer of
movables, the remission of a debt, the ratificatithe assignment, the novation, the
acknowledgment of a debt and the procreation aaenples of juridical acts of the civil

law, which are abstract in character. Certain joatacts of the commercial law, such as

promissory notes, letters of exchange and cheqagsaieo be added to this.

In the framework of the French legal system, thdomoand the function of abstract
juridical acts have been controversial mattersichat1132 of the French Civil Code,
corresponding to Article 1894 of the Louisiana Ci@iode 1870, provides that “an
agreement is nonetheless valid, through the caaismbexpressed. It has been suggested
in France rather unsuccessfully, that the purpéski®article is to permit the creation of
abstract juridical acts by the parties and tolaite to these acts a function corresponding
to that of similar acts in central European system, to secure the effectiveness of
abstract juridical acts even where there is prdoélzsence or of unlawfulness of the
underlying cause. According to the prevailing viglg purpose of this article is merely
to enable the creditor of an abstract title (bileh-cause) to bring action with out having
to prove the underlying cause and to recover orb#ss of document, unless the debtor

proves the absence or unlawfulness of the underisause.

LEARNING ACTIVITIES

1) Explain the concept of juridical acts.
2) Analyse the classification of juridical acts

3) What do you understand by an abstract juridicét act

7.3) RULES COMMON TO ALL TYPES OF JURIDICAL ACTS
7.3)1. PRE-REQUISITES FOR THE VALIDITY OF JURIDICAL ACTS

[Notes taken from Sockrider, The Concept of Juabiscts and Its Embodiment in the
Louisiana Civil Code, a term paper presented incth&se on foreign and Comparative
Law, 1962].
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There are six pre-requisites for the validity afdical acts:

A) General legal capacityUnder the Louisiana Civil Code, there are two bHyjué
persons: individuals, and corporations. Individuate given general legal capacity to
receive and transmit legal rights, without distict being made between males and
females. The code further, indicates that all @ess even incompetents, may transmit
and receive properigb intesttapthough they may not have the specific capacityaie

a judicial act. Specifically, minors and idiots aseized of successions. Further, all
persons may dispose of or receive by donation, pxt®ose specifically declared
incapable. Lastly, the general capacity of indialduto contract is found in Article 1782
of the Louisiana Civil Code.

Corporations are granted the same general legacitgpto be subject of rights as
individuals, except for certain limitations imposeaa them by their nature or by law. Art.
440. For example a corporation cannot administéust, be imprisoned, or bring an

action for assault and battery.

B) Specific legal capacity The Louisiana Civil Code contains detailed prawisi

concerning what can be classified as the spea@fyall capacity to make juridical acts.
Treatment of these provisions will be subdivided fuurposes of clarity into the
following types of incapacities: insanity; minoritgivil death; married women; and

special incapacities.

Insanity- under the Louisiana Code, insane person cannva tjieir consent freely;
hence, they cannot make juridical acts. Proof tdrtictions is considered sufficient to
establish that a person is without capacity to makdical acts after his/her interdiction,
but not prior to interdiction. Where insanity isegled to avoid a gratuitous contract, it is
unnecessary to show the insanity was generally knbawever, to invalidate an onerous
contract, it is necessary to private person seekungdance knew or should have known
of the insanity. Further, if the insane personeisking avoidance, and the defence is that
the juridical act occurred during a lucid intervhle party seeking to prove validity of the

act has the burden of proving the lucid interval.
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The Code further provides that a person who is inséine, but is suffering from
temporary mental derangement, such as drug addiotiadrunkenness, lacks capacity to

make a juridical act during this period of timdi$ situation and incapacity are apparent.

In addition, the Louisiana Code restricts the faroraof juridical acts by providing that
one who is incapable of contracting obligations;hsas an interdict, cannot accept an
inheritance; but his curator can accept by purswagdain formalities. Since only one
who has the capacity to alienate can renounce @ession, an interdict cannot validly
renounce without the judge’s or his curator consent

An insane person, according to Art. 339 of the @lan Civil Code, is one who, as a

result of insufficient development of mind, or mardisease or senility, is not capable to
understand the consequences of his/her actionoi®eveho are feeble minded, drunkards
or habitually intoxicated persons who are prodigasin appropriate cases assimilated to

insane persons.

Minority -The Louisiana Code provides that age forms a distin between those who
do and do not have enough reason and experiengevern themselves, (Art. 34) and
determines the ages at which minors may perforntaicejuridical acts. Article 26

indicates that children are subject to potentighanity, but article 35 allows them to be
emancipated from that authority without disturbithgse effects derived from natural
right.

A minor under sixteen cannot dispose of propémtgr vivosor mortis causaif over

sixteen, however, s/he can dispasertis causabut not in favour of his/her tutor or
instructor. However, if the minor’s contracts arade with the consent of his/her tutor
and the assent of a family meeting, the contragtvalid. Further, a minor’s contracts or

guasi-contracts for necessities or an educationalre.

A minor of fifteen may be emancipated by his/herepés, or of eighteen, by a judge. In
these two emancipation situations, the minor aeguihe capacity to administer his/her
estate, but cannot obligate him/herself for a suoeeding one year of his/her income,

alienate or mortgage his/her immovable without teonsent, or dispose of his property

178



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

by donationinter vivosexcept by marriage contract. Yet, if the emanég@aninor is

engaged in a trade, all his acts relating to thedrare valid.

Minors may also be emancipated by marriage. If urdghteen, they acquire the same
capacities bestowed on minors emancipated by mdr@ntourt consent; if eighteen, they

have the same capacity as majors.

All emancipated minors may sue for the partitiontledir estates, but apparently can
neither accept nor renounce a succession fallirtgair favour. Lastly, emancipation by
parental or court consent may be revoked if theomaontracts contrary to his authority;

but if emancipated by marriage, the emancipatiomésocable.

Comong to Ethiopia, pursuant to Article 215 of Revised Family Code, a person who
does not attain eighteen years of age is callednarmA minor has no legal capacities.

Consequently, a minor “shall not perform juridieaits except in the cases provided by
law” (Art. 216(3) of the Revised Family Code). Amor is not allowed to exercise the

functions of guardian or tutor because s/he ispabke. However, a minor can exercise
the functions of a guardian over his/her child(réAjt. 242 R.F.C.).

In Ethiopia, a minor is not allowed to make a WHbwever, s/he can make a Will where
s/he attains the age of sixteen years (Art 295(#)@ R.F.C). The Will made by a minor
before attaining sixteen years of age must be oéffext, even though the minor attains
the age of sixteen years after s/he made the YAfill 295(3) of the R.F.C).

A minor may be authorized by the tutor to conclaaéy contracts pertaining to acts of
everyday life. The authorization may be impliedcitia (Art. 292 of the R.F.C). A
juridical act which requires the authorization bé tcourt is excluded from the ambit of
acts of everyday life. In addition, a juridical dlcat entails an expense or obligations the
value of which is more than three hundred Ethiofamn is not an act of everyday life
(Art. 293 of the R.F.C). For example, a minor candonate a property the value of

which is more than three hundred Birr, say Birr.320
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According to Article 310 of R.F.C. disability ofrainor must cease at the time when a
minor attains majority, i.e. the age of eighteen;where s/he is emancipated. An
emancipation of a minor may result from two reasdinst, a minor will emancipate
where s/he concludes a marriage before 18 yeargeobut after 16 years of age (Art 311
of R.F.C); secondly, a court may decided on thermipation of a minor who attains
fourteen years of age for the best interest of rtiieor (Art. 312 of the R.F.C). For
example, a court may decide a minor to emancipatassto be employed on the
application of his/her tutor, guardian or any ieted person (Art 312 R.F.C)

Civil death- what is civil death? Though at early civil lavetlk existed incapacity called
“civil death” depriving convicts of the capacity toake juridical acts, this does not exist
in Louisiana today. The Code merely provides treasgns interdicted for crimes have
the capacity to contract with anyone other thars@es having power over them during
their confinement. In Ethiopia the criminal couryndecide an accused not to exercise
his/her rights, like to be a witness, or to cary tvade and profession (Art. 123 Of the
Criminal Code).

Married women- Pursuant to Art. 34 of the Constitution of thed&eal Democratic
Republic of Ethiopia, women are equal with menhst time of entering into, during
marriage and at the time of divorce. What is maewoman is allowed to conclude a
marriage before attaining eighteen years of agé. (Afl) of the R.F.C). In all respect,
women are equal with men. Therefore, married wooamnmake juridical acts so long as

they are capable in other respects.

B) Declaration of will- The second pre-requisite for the validity of glical acts is that
the actor must declare his/her will that is dirdctowards the creation of legal
consequences. The declaration may be either expredsally or in writing), or implied

(by action, inaction, or silence).

The Louisiana Civil Code provides generally thaé'snntention to make a juridical act
must be evidenced in some manner that causedé tmderstood by the other parties to

the act. Specifically, the Code allows the declamato be either express or implied, but

180



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

article 1766 indicates that in bilateral contratis declaration must be express, but that
in unilateral contracts it may be implied. In certaituations, the declaration may be

expressed by silence or inaction.

A problem is the time at which the declaration off would be regarded as completed.
Three general approaches have been taken for #osolo this problem, namely: the
expression theory, the receipt theory, and the kedge theory. Under the expression
theory, the declaration is considered completedoa® as expressed. Under the receipt
theory, the declaration is not completed until geety to whom the juridical act is
addressed receives it, whether or not he understdred declaration. Lastly, under the
knowledge theory, the declaration is completed omlyon its receipt and an
understanding of it by the party to whom it wasedied. The knowledge theory is used

by most civilian jurisdictions.

C) Correspondence between declaration and willThe third general pre-requests for
the validity of a juridical act is that there mums a similarity between that manifested
and that intended. If there is no correspondendevdem these elements, there are
conflicting views as to the consequence. One vithe, theory of the will, takes a
subjective approach by saying the controlling fads what was actually intended.
Another view, known as th&lanifestation Theory takes an objective approach, and

concludes that what is actually expressed controls.

The problem of correspondence between declaratmhvéll arises in two contexts:

where there is an intentional difference between ttho; and where the difference is
unintentional. Intentional differences may result from one or bg#rties’ mental

reservations or the use of words which would uguathount to a juristic act, but with an
obvious lack of intention that they should have #féect. Unintentional differences may
be the result of “essential” errors. It has beed 8@t the prevalent view is that a lack of
correspondence between the declaration and wallgsound of nullity except in the case

of intentional differences.
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Under the Louisiana Civil Code, article 1815 setshf the basic premise that in order for
a juridical act to be valid, the declaration ofeimtion should be serious. In the case of
“simulation” which is intentional differences, thteansaction is considered valid as
between the parties, such as creditors, bonafidehpsers and forced heirs. Where
property sold remains in the vendor’'s possessionootrol, Article 2480 establishes a
presumption of simulation. On the other hand, tleleCprovides that where immovable
property is involved, third parties are bound bg tecorded manifestation, regardless of

the parties’ actual intention.

Unintentional differences occur between the matatemn of intention when there exists
either an error of law or fact. The Louisiana Cid@bde contains detailed provisions
dealing with both errors of law and errors of fdétrors of law are defined as erroneous
legal conclusions based upon the particular fastslved. An error of law which relates
to the principal cause of the juridical act invaliels the act, except where one undertakes
to perform a moral obligation under the conceptioat it is also a legal obligation, to
perform a juridical act in avoidance of litigatioto, invoke error of law as a means of

acquisition, or to invoke error for the invalidatiof a judicial confession.

The Louisiana Code provides that errors of fact iceed either from ignorance or a
mistaken belief as to any circumstance relatingiiolical acts, but that only those errors
relating to the “principal cause” for making the a&all be grounds for invalidating the
act. Errors of fact are divided into errors in thetive, as to the person, and as to the
nature and object of the juridical act. Error ie thotive is defined as “that consideration
without which the contract would not have been madet. 1825 of the Louisiana
Code). It is only where the errors in the motivassto the principal cause for making the
act and that motive is apparent to the other partthe act, that the act is considered
voidable. Error as to the person with whom the iaanade will also be grounds for
invalidating the contract, but again, only if thensideration of that person was the
“principal cause” of the juridical act. In onerogysridical acts, except for certain
exceptions, the consideration of the person isumesl not to be the principal cause of
the act; in gratuitous acts, however, it is presuitiee principal cause. Error as to the

nature or object of the juridical act renders tloé \aidable only if it bears upon the
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substantial quality of nature of object. The sulsh quality is defined as that quality
giving the juridical act’s object its greatest \aluf the error is as to a quality other than
the substantial quality, the act is voidable omlhe qualities were the principal cause of
making the act.

Coming to our country, pursuant to Article 1680¢f)the Ethiopian Civil Code, the
declaration must conform to the will, i.e. all heints of the subject of contract. It is only

where there is agreement between the minds ofgdttiat consent is said to be give.

D) Will (consent) free from vice- The fourth pre-requisite for the validity of juicdl
acts is that the will must be free from vice. Pnotaer way, the manifestor's consent

must not have been procured through fraud, violeoicthreats.

Under the Louisiana Civil Code, fraud vitiates #ié. Fraud is defined as an inducement
of error bearing on the material part of the juraiact, created or continued by artifice
with the desire to obtain an unlawful advantage@oocause loss or inconvenience. An
important distinction arises from this definiticgrror producing fraud need only relate to
a material part of the juridical act, not to the principal causs,is the case in simple

error. An artifice is defined as an assertion t§dhood or suppression of truth. If there is
a false assertion as to the value of the juridécdls object, fraud exists if the fraud was
detectable only by an expert or through difficutty inconvenience, but not if an

ordinary, reasonable man could have detected i& [dBs or advantage need not be
suffered; it is sufficient that a party is preclddom obtaining a gain or advantage.

However, if there is no adverse effect whatsoewaesed by the artifice, there is no fraud.

If the fraud is caused by one not a party to thaical act, without knowledge of the
party who would benefit thereby, the juridical &tnot invalidated, but the aggrieved
party may recover damages from the perpetratonefraud. According to Article 1696

of the Ethiopian Civil Code , the consent must e free from vices.

E) Form — In principle there is no general requirement aff for the validity of
juridical acts: however, form is considered necgsgasome cases. Three reasons may

be advanced for requiring form: (1) in the interekthe parties it allows an opportunity
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for serious thought before entering a juridical; 42) in the interest of legal order, it
enables one to distinguish between final legal dwnis and mere proposed drafts
thereof; and (3) it facilitates proof of juridicatts in that formal written instruments are

more reliable than parole evidence.

Thus, the law may provide that a will must be expesl in a formal way and where the
parties failed to comply with it the juridical aeill have no legal effect. A juridical act

may be required to be reduced into writing and igaexl by two witnesses [Paton;
1967:279-80].

Sometimes the law strictly laid down the form afeatain juridical act to be followed in
order that clear evidence may be available wittam@do the act, and to make forgery
more difficult [Paton; 1967: 280].

What are the effects of formality?

The effects of formality are twa;onstitutive and evidentiary. If it is constitutive, a

certain form must be used or the juridical act @dv An example is a donation of
immovable property which is void even as betweengarties, but it may cause it to be
ineffective as to third parties. If the effect iidentiary it merely means that the form

facilitates proof of the juridical act.

Several provisions of the Louisiana Civil Code gertto the requisite form of juridical
acts. If a transfer of immovable property is notwriting, it is ineffective as to third
parties, but is effective as against the partiethéotransfer provided delivery has been
made. All juridical acts relative to movable prageand for the payment of money, in
which the value exceeds five hundred dollars, rbesin writing, and if contested, must
be proved by at least one credible witness plusratbrroborating circumstances; if the

value is less than five hundred dollars, normabpsuffices.

According to Article 1719 of the Ethiopian Civil @e, generally, there is freedom of
formality in relation to contracts. What mattersth& consent of the parties. However,

when the law requires form, such formality mustbeplied with by the parties.
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Article 1725 of the Civil Code provides that somenitacts must be made in writing.
According to Article 1727 of the Civil Code writt@ontract shall be of no effect unless it

is attested by two witnesses.

Pursuant to Article 1728 of the Civil Code signatus required. Here hand written
signature is important. In accordance with sub Zicle 1728 of the Civil Code, the
signature or thumb mark of the illiterate persorstrhe made in front of notary public to
bind him/her. The law gives a special protectiohita/her. However, one would wonder

how this is done in practice.

F) Lawful content- The sixth and last pre-requisite for the validifyjudicial acts is that
their content must be a lawful one. The law usuphghibits juridical acts that would
tend to bring about an immoral result, limit freed@f will or limit one’s civil and

economic liberties.

Under the Louisiana Civil Code, Article 11 indicaithat an individual cannot derogate
from the force of laws made for good morals or pubtder, but one can renounce what
the law has established in his/her favour, provisiech does not infringe on the rights of
others. Then, Article 12 states the general priedipat any judicial act in contravention
of a prohibrtory law is void even though the nyllis not specifically provided for by
law. Specific provisions are modern regard to @erfaridical acts. Conditions in
donationgnter vivosandmortis causawhich are contrary to law or morals, are regarded
as not written. A specific requisite to the valddf a contract is “a law full purpose.”
Further, all contracts having objects forbidden lay or contrary to morals are

considered void.

The civilian tradition considers juridical acts vdgocontent is contrary to good morals as
absolutely void. However, since only “causal” jucal acts could show on their face the
immoral purpose, and “abstract” juridical acts wbabt , it would seem only the former
would beabsolutely voidand the latter, only voidable by the parties te dlet. Juridical
acts whose purpose is evasion of the law are a@ssidered as void, but whether they

may be attacked by third parties may also be stultfeche same difficulty as acts
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contrary to good morals. Still another problem esisas to promises of unlawful
performances. Remembering the distinction betweamonissory” and “dispositive”

juridical acts, it is possible to have a lawful miee to make an unlawful disposition.
When the promise alone is valid, the question arisfether the promisor may be
compelled to pay damages for non-delivery. Underlibuisiana Civil Code, factual and
legal impossibilities are considered the same, Hredr Code seems to imply that
impossible promises are void; however, Louisianaarts have yet to pass upon the

issue.

According to Article 1716 of the Civil Code of Etipia, the object must be lawful. In

addition, the content of a contract should not GwEne the morality of the society.
LEARNING ACTIVITIES

1) Enumerate the pre-requisites for the validity gdradical act.
2) Expound the concept of civil death.
3) Why consent be free from vices a juridical acteovhlid?

4) What do we mean by lawful consent?
7.4) RELATIVE EFFECT OF JURIDICAL ACTS

[Taken from Planiol, Traite elementaire de drowilcivol.1 part 1, part 1, 203-208
(translation by the Louisiana state lavwgtitute, 1959)].

In principle, acts produce no effects except fasthpersons who perform them. Those
who remain strangers to them, and who are called ftarties, neither profit by nor
suffer on account of them. This is what the Lat@xim expresses when it says th&e%
inter alios acta allis neque prodesse necque nopetest. This rule is mainly applied to

contracts and to judgments. The effects produceitiday are merely relative.

In order to determine exactly this relativity oktleffects of juridical acts, a distinction
must first be drawn between the authors of theoadhe parties, on the one hand, and

third parties, on the other. If an act emanatesfeo single person, s/he is called the
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author of the act. If the act has several auttagss the case when there is a participation

and collaboration of several persons, each of tisgquarty to the act.

It is not the signature that designates who isrédypAn act may be signed by persons
who are not parties to it, as for example, by thblip officer before whom it is passed
and by the witnesses who are present. The terrgadtry” and “party” are thus in no
sense synonymous. A party, on the other hand, raafiave signed the act and may not
have figured in it. This takes place when a paotyah act is represented by another
person...

To be assimilated to parties aré' those represented in the act; afisticcessors, who
stand in the shoes of the parties. Therefore, tavkwho are third parties, account must
be taken of two important conceptions, that of @spntation and that of succession. In

short, juridical acts produce rights and obligasiomly upon parties, and not third parties.

Of representation in juridical acts: A juridical act is often performed by someone othe
than the person interested. This replacement @rsop by another may be necessary in
two cases. They are: (1) when it is impossibletiierinterested person to go to the place
where the act should be performed, because sthavisling, sick, or in prison, etc; and

(2) when the interested person is not able to cehmard what is done. Examples are the
case of a very young child, or a lunatic or an péison whose faculties are impaired.
This representation of a person by another may dmevenient and advantageous

sometimes, without being necessary.

This use of someone other than the person interéstgenerally allowed. There are in
French law but two acts, which must necessarilgdreed out by the person him/herself.
They are marriage and the making of a will. Theerevmore such instances in Roman

law. But, acts which were essentially personalldtraes formed the exception.

There is considerable difference in regard to @gedormed by the intermediary of
another between the Roman epoch and the presestisTue to the introduction of a
new idea, that of representation in juridical adthis concept has transformed many
theories.
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The person represented drew directly from it neitheofit nor burden because s/he
remained a stranger to it. It was thus the tutoe, rhanager, the mandatary who became
owner, creditor or debtor as a result of the acfopmed. In other words, the juridical

effects pertain to the person who is representeahioyher.

In modern terminology, that the third party empldy® perform the act (mandatary,
agent, tutor, administrator, etc,) represents argblerson (his principal, his ward, etc.).
At present the term “to represent” designates ttiervention of a person acting for
another without being him/herself affected by thedical effects of the act, which s/he

performs.

Under the Ethiopian law, juridical acts (includingntract), are binding as between the
parties as though they are laws [Art. 1731(1) CivCum Art 1677(1) of the same]. This

makes clear that the person who represented aneilheot be affected by his/her act.
LEARNING ACTIVITIES

1) What are the effects of juridical acts?
2) Explain the concept of representation in juridieets.

3) Analyse the effects of juridical acts under Ethaplaw.
7.5) RIGHTS AND DUTIES

The term“right” is defined as'something that is due to a person by just claimalle
guarantee, or moral principle (the right of lib@rtyit includes a “power, privilege, or
immunity secured to a person by law (the right igpdse of one’s estate)” Further the
term is defined as a “legally enforceable claint gn@ther will do or will not do a given
act; a recognized and protected interest the vamadf which is a wrong (a breach of
duty that infringes one’s right)” [Garner; 2004:41773.

Right is a correlative to duty; where there is ndaydthere can be no right. But the
converse is not necessarily true. There may beslwithout rights. In order for a duty to

create a right, it must be a duty to act or forb@&us, among those duties which have
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rights corresponding to them do not give raisedhies, if such there be which call for
an inward state of mind, as distinguished from mekacts or forbearances. It is only to
acts and forbearances that others have a rightayt be our duty to love our neighbour,
but s/he has no right to our love [John ChipmanyGraBlack’s; 2004: 1347].

The term “duty” is defined as follows: “a legal adation that is owed or due to another
and that needs to be satisfied; an obligation feicivsomebody else has a corresponding
right” [Garner; 2004: 543].

A legal right — what is a legal right? The test for a legal righ-is the right recognized
and protected by the legal system itself? Thusgragn may have a legal right to do an
act, which is unethical and opposed to the stamsdafgositive morality. However, this
does not mean that the law is unreceptive to tinergé conception of right, which exists
in a community, for the ethical views and positiverality of a given community
naturally influence the law in its determinationtbé conduct, which it will protect, and
of the actions, which it will prohibit. ‘Rights d9pg from right. Principles of liability, in
the last analysis, must be derived from the magaks of the community.’ [Paton; 1967:
248].

The term ‘right-duty’ covers several legal relagpeach with its distinct characteristics.
However, it would be sufficient to emphasize thare are four elements in every legal
right: (1) the holder of the right; (2) the actforbearance to which the right relates; (3)
theres concerned (the object of the right); (4) the perbound by the duty. Every right,

therefore involves a relationship between two omemiegal persons, and only legal
persons can be bound by duties or be the holdeksgaf rights. Rights and duties are
correlations, that is, we cannot have a right witha corresponding duty or a duty
without a corresponding right. When speak of atrigh are really referring to a right-

duty relationship between two persons, and to ssgpbat one can exist without the
other is just as meaningless as to suppose tleétzonship can exist between father and

son unless both father and son have existed [Pa8&7,: 249].
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In the definition of legal rights, it is essentialconsider the following three elements. A
right is legal because it is protected (or at leasbgnized) by a legal system-hence the
criterion of enforceability must be considered. Tiodder of right exercises his/her will
in a certain way, and that will is directed to #agisfaction of a certain interest. Each of
these elements- protection, will and interest-ipantant to a true description of a right,
but many disputes have arisen because of a falphasis either on the will, which is

exercised, or on the interest desired [Paton; 1950].

A) The protection afforded by the state

In case of a right, which is recognized only by atity or ethics, the law will grant no
remedy. Enforceability by legal process has, tleeefsometimes been said to be shne
gua nonof a legal right. Three qualifications must, hoeewe made to this statement,

for enforceability is only the most obvious markre€ognition [Paton; 1967: 250].

Firstly, the law will not always enforce a rightitbmay grant the injured party only a

remedy in damages.

Secondly, there are certain rights, some timesdainperfect rights, which the law
recognizes but will not enforce directly. Thus,tatste-barred debt cannot be recovered
in a court of law, but for certain purposes, thastxce of the debit has legal
significance. If the debtor pays the money, s/henoalater sue to recover it as money
paid without consideration; and the imperfect rigas the faculty of becoming perfect if
the debtor makes an acknowledgement of the debt fhich there can be inferred a

promise to pay..[ Paton; 1967: 250].

Thirdly, in some systems courts of justice do nontml adequate machinery for
enforcement. Thus, in international law there ispmwer in the court to enforce its
decree. Hence, ultimately, the answer to the questhether the essence of a legal right

lies in its enforceability will depend on our defian of law...[ Paton; 1967: 251].

B) The Element of Will
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Proponents of the doctrine of natural rights uptibilwill theory on the ground that the
very purpose of the law is to grant the widest fmssmeans of self-expression-the
maker of individual self-assertion. Rights, therefaare inherent attributes of the human

will. However, this is based on a confusion of wiseind what ought to be.

It is true that person can realize an effective &ihly in a society, but that does not mean
more than that his rights must be adjusted to tleb$es/her fellows. The individual will
may be directed to social or anti-social ends, thet will is the ‘mainspring’ of the
individual personality, and for the law to attentptcreate a system, which ignored the
wills of individuals, would be futile. The aim dfé law is not primarily to create a new
life for society and new desires for persons, laiher to regulate such life and such
desires as already exist. Will may be an esseglgahent in many attempts to analyse the

conception of legal right, but it is not the onlgraent [Paton; 1967: 252-53].

C) The Element of Interest

There is a debate that interest is essential, mvatl as the basis legal rights. The main
argument of those who hold that interest and nétisvthe fundamental basis of right is

that persons may have rights, although they havewvilis: a baby one day old, an

irrational idiot, a corporation, or a foundationnoat be regarded as having wills, but
undoubtedly the law grants to such persons legatsj for the law sets up a guardian to
protect the rights of the child,... and it imputeghe corporation or foundation the acts
of human beings to whom power to bind the artifieatity has been granted [ Paton;
1967: 253].

Ihering attacked the will theory because he thougat the purpose of law was not to
protect individual assertion but certain interests. therefore defined rights as legally
protected interests. These interests or values@rereated by the state for they already
exist in the life of the community, and the Staterely chooses such as it will protect
[Paton; 1967: 253].

It is true it is an exaggeration to set interest @l too much in opposition to each other.

‘The essence of legal right seems ... to be not lipgalaranteed neither power by itself,
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nor legally protected interest by itself but thgdly guaranteed power to realize an
interest’. The human will does not operatevimcuumbut desires certain ends, and
interests are but objects of human desire. Anesteis a claim or want of an individual
or a group of individuals which that individual group wishes to satisfy. The law grants
rights not to the human will as an end in itseiff tb a human will that is pursuing ends
of which the legal system approves. There is damgassuming that the law can in every

case dictate to man wherein his interests lie [Ret667: 253-54].
LEARNING ACTIVITIES

1) Define the term right.
2) Describe the protections afforded by the statégtuts.
3) Analyse interest in relation to rights.

4) Explain legal right.
CONCLUSION

We have seen that a juridical act is a declarationill of a person with the intention to
create legal consequences. A juridical act haptiveer to create legal relations, alter or

terminate the same.

Juridical acts are distinguished from material actthat the latter consist in some action
of physical relationship, such as claims for congag¢ion for a literary work. Juridical
acts, as we have discussed, are categorized in&taral and bilateral, those addressed to
a particular person and to anyom&gervivosand mortis causaonerous and gratuitous,

obligatory and real, promissory and dispositivejstel and abstract.

We have learnt that some essential elements muitfilked for a valid juridical actsto
exist. First and for most, we have seen that legphcity is important: persons must be
capable in the eyes of the law to perform legallydimg juridical acts. In addition, a
person should have a specific legal capacity thesima s/he/it should have sane mind;
attain the age of majority; and so on. Secondlg,abtor must declare his/her/its will to

create the legal consequences to have valid jatidicts. The declaration, as we have
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seen, may be either express or implied. The thiedrgquisite for validity of a juridical
act is that there must be concordance between iwnadnifested (or declared) and that is
intended. Further, in order to have a valid juradliact, the declaration of intention should
be serious. In accordance with the fourth pre-g@tpuifor a valid juridical act, the will
should be declared free from vices. Accordinglg, plerson is required to declare his/her
its will without fraud, violence or threats. Théthi pre-requisite for valid juridical acts,
as we discussed, is that the juridical acts mustptp with the formality, particularly
where the law provides the form. Further more, waehlearnt that, the contents of
juridical acts must be lawful. Thus, according taiédle 1678 of the Ethiopian Civil
Code, a contract (and a juridical act) must hawdubpurpose and need not contravene

the morality of the society.

We have also discussed the effects of juridicad.athe basic principle is that juridical
acts create rights and obligations only as betwesaons who perform them. Thus, the
rights and obligations of third parties may notdffected by juridical acts. This clearly
shows the relative effect of juridical acts. Juwaliacts performed by some one else
representing another person will produce effectthéoperson for whose favour (name)
they are performed.

REVIEW QUESTIONS\

1) True/ False

1) A duty always implies a right.

2) A person must be capable to perform a juridical act

3) The doctrine of juridical act was first developed gommon law and
borrowed to civil law legal system.

4) One of the effects of formality of juridical acts for the purpose of
evidence if tit made in written.

5) If a person has no right to make juridical actsyaty be called civil death.

1)) Choose the best answer
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1) The number of parties to a juridical act could be

A)one B)two C)noneD)AandB

2) Ajuridical act can give rise to

A) rights on the parties B) duties on third pati€C) A and B D) none
3) Which of the following is a requirement for valwridical act?
A) will B) free consent C) fraud D) all except

4) A corollary to a duty is

A) obligation B) freedom Right D) all

5) Juridical acts are divided into

A) bilateral and Unilateral ~ B) unilateral amiltilateral

C) unilateral and Mén lateral D) Aand B

)  Answer the following questions

1) A concordance between what is declared and whataaded is essential to have
a valid juridical act. Explain

2) State what you felt just after you have learnt tig. Do not hesitate to jot down
your fillings: write them as they are flowing witho editing yourself. Then,

compare it with your attitudes at the beginninghod Unit.

(To theinstructor : please check how for and to what extent eaclestudas
developed his/her attitude positively towards jwadl acts. You have to

compare their responses with what they had atélgenhing).

3) Explain the Latin maxim: Res inter alios acta aliis neque prodesse necque
nocere potest.”
194



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

4)

5)
6)
7)
8)

9)

True actions sprang from the act of the personitadiotiows that third parties may
not be obligated to perform it. Elaborate.

Analyze the situation whereby a ‘signatory’ may heta party to a juridical act.
Define the term “juridical act” in your own words.

Analyze consent with regard to juridical acts.

Cheru wants to donate five hundred Birr to a sttdaégalew with the intent to
cover the expenses of his/her study. AccordinglgrGlsent the Birr to Ayalew.
However, Ayalew refused the donation. Is thereraical act, which gives rise
rights and duties? Why or why not?

Enumerate the pre-requisites for valid juridicakac

10)Aklile wants to buy a television set for Birr 4,880 from Genanaw Trading

Private Limited Company. Aklile requires the seltermake the transaction in
writing. However, the agent of the seller told bt it is safe to buy it without a
written contract. After a bit hesitation, she p#id price of the television set and
brought it to her home.

11)Evaluate the transaction from the point pre-recquest valid juridical act.

12)What are dispositive juridical acts?

13)Compare and contrast unilateral juridical acts laitateral juridical acts.
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PART TWO: ETHIOPIAN LEGAL SYSTEM

So far, we have discussed the general principlésafUnder this unit, and the following

we will focus on Ethiopian legal system. The malmegtive of this part is to familiarise

students with the Ethiopian legal system. Undes gart, we will discuss about the legal
framework in Ethiopia, institutional framework irttiopia, and traditional mechanisms
of dispute resolution mechanisms.

UNIT EIGHT: LEGAL FRAMEWORK IN ETHIOPIA
UNIT OBJECTIVES
After completing this Unit, the student will be alib:

» analyse the unity and diversity of Ethiopian laws &frican laws;

» discuss the legal pluralism;

« compare and contrast the advantages and disadeantad legal
transplantation in Ethiopian legal system;

» analyse the federal legal system of Ethiopia;

discuss the laws of Regions;

apply the rules in practice.
UNIT INTRODUCTION

This Unit is meant to discuss the Ethiopian legateam. Therefore, we will be discussing
our law in comparison with the African legal systérhen, we will discuss the Ethiopian
laws from the federal point of view. As usual, wédl wave a summary of important

points. What is more, references will be givenftother readings.
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8.1) GENERAL SURVEY OF COMMON FEATURES IN AFRICAN LEGAL
TRADITION: ETHIOPIA IN FOCUS

8.1.1) GENERAL

[A note taken from Rene and John; 1978: 505-11]

The parts of Africa south of the Sahara-"black” i8d; Ethiopia, Somaliland, the Sudan
and Madagascar- were ruled for centuries by th&n @ncestral customary laws.
Obedience to custom was generally spontaneous #ime@s thought that one was
obliged to live as one’s ancestors had; the feasugfernatural powers and of group
opinion were most often sufficient to assure a eesfor the traditional way of life. The
social system had means for the resolution of despor the creation of new rules of

conduct when new circumstances created fresh prsbler the community in question.

There were of course many ancestral customs invidss African territory. Contacts
between different groups were minimal and each conity, largely self —sufficient, had
its own customs and social habits. However, thiedihces between customs in the same
region, or as between related ethnic groups, waeegely secondary or even negligible in
importance, but outside such general groupingy, Wexe sometimes very distinctive. In
Africa, there are tribes with monarchical or denadicr social structures, and there are
others so primitive that it is difficult even tosdbver elements of any social organization
at all. The family is sometimes matrilineal, bueewvithin these two general types there
maybe many variant structures. The land systenesd&rom region to region as well. For
these reasons it is difficult, if indeed not alttiggr arbitrary, to speak in general terms of

an African and Malagasy customary law.

Does this mean, then, that there is no legal wamtypng these various communities, that
there is no “African” law properly speaking? Opinghave in fact differed on this
guestion. While acknowledging the great diversitgwstoms in a continent divided into
some many communities, there is, however, no genagaeement that certain
characteristics, common to all African laws dotbeim off form the laws of Europe. An

English author, summarizing the generally receivganion, has put it this way.
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“[African law] is not.. a single system, even onghavariant schools, but rather a family
of systems which share no traceable common par&hit,.more fundamentally, African
laws reveal sufficient similarity in procedure,mriples, institutions, and techniques for a
common account to be given of them.” In other womds find similarities among laws

of African countries.
How African life is lead?

In the African mind, ancestral custom is linkedatanystical order of the universe. To
obey custom is to pay respect to one’s ancestoosevhemains are fused with the soil
and whose spirits watch over the living. Violatianfscustom will release unknown by
certainly unfavourable consequences in a world wlierces natural and super natural,

person’s behaviour and the movements of naturalblieked.

African custom is thus based upon notions entidéfferent from those, which have
dictated modern western thinking. The African cqmn of the world is essentially
static; it rejects the idea of progress and, tleeegffrowns upon any act (such as the sale
of land) or institution (such as prescription orucepion) which has the effect of
changing a previously established situation. Inidsfrthe principal concern is for those
social groupings (tribes, castes, villages, blow#) which endure throughout time,
rather than, as in the west, those that are tnan@redividuals, couples households). Land
belongs to one’s ancestors and to future generasomuch if not more than to those
living. Marriage is an alliance between two fanslieather than a union between two
people. The individual is not ignored, and his pesdity is recognized, but the group is
the visible basic unit. Such a view of the worldJes little place for the notion of
individual rights deriving from the personality midividuals. Much greater emphasis is
placed upon the obligations of each person, givesihdr social condition; and
obligations properly juridical in character are otgarly distinguished from those, which
may be classed as simply moral. While this disiimctan be drawn in respect of African
customs themselves by European jurists, it istHerAfricans, difficult to understand in a
country where there is neither any legal science jogsts. In the same way, the

distinctions between public and private law, cauid criminal law, law and equity are, a
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fortiori, unknown; the law of property, contractdastory, liked to the notion of status,

depend upon, or form part of, the law of persons.

What are the procedural peculiarities of African cuistom and law?

Consider what happens when someone is accusedvisfghaiolated custom or when
there are some kinds of disputes. Disputes ardvesbaccording to the customary laws
in Africa. Hence, we do not find substantive rulleat are applicable to Justice. Justice
will not always consist of what we know as applieabubstantive rules. Here what is
important is to bring about an amicable settlenfettveen the parties rather than to see
to the enforcement of their “rights”; the end irewi is not to attribute to each his due
“Justice” in the African context consists, abovk ial assuring whatever is necessary for

the cohesion of the group and resorting peace addratanding among its members.

Law and justice in the context of the small, préso@l societies of Africa and Malagasy
are inevitable different from what they are in th@st communities of the European
states. Native justice, in Africa therefore, isiastitution for peace rather than a means
for the strict enforcement of law; its purpose asréconcile the parties and to restore
harmonious relations within the community. Searghior an agreement is even more
necessary in view of the lack of procedures forahforcement of judgments, which, in
any event, because they are based only on somagbeirof authority, might well, be of
no effect whatsoever. Moreover, it is not rare, floe successful party, acting in that
generous spirit characteristic of African societty,forego the enforcement of his/her

judgment.

How do we ascertain customs of African society?

Customs in Africa are different from European coist The social order is governed by
custom. Thus, customary laws are applicable incAfgide by side with laws enacted by

states. This indicates the existence of legal ptumain Africa.
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How much Islamic and Christian peoples influence Afcan laws?

Even in the pre-colonial period, there were nonigain influences at work in Africa and

Malagasy and among these the Christian and theailslaere of most significance.

The conversion of Africa to Christianity took plade two stages. Ethiopia was

Christianized at the start of the fourth century.

Both Christianity and Muslim have gradually hadansiderable influence on most of
the peoples of both Africa and Madagascar. Thetoquesf most interest is the extent to

which they exerted an Influence on the customs.

Whether Christian or Islamic, the extent of thifluance varied considerably. Some
customs were still observed despite the fact tiy may have been contrary to either of

the newly adopted faiths.

Quite apart from the particular points on which thustoms underwent transformation,
both Christianity and Islam exerted a considergigleeral influence. Both religions play

great role in changing customary social order.

Where is the place of Ethiopia?

In the above respects, Ethiopia may serve as aalypkample. This country even though
dominated by a Varity of Christian peoples- Amharligreans and [Oromos]-has until
now lived in observance of a wholly customary artteanely fragmented law. Custom
has either religious or sacred character for theiopgtan law was contained in a
nomocanon. Fetha Nagast or “The Law of Kings” @émfin Egypt in the thirteenth
century and translated from the Arab into the gééaguage in the sixteenth century was

applicable in Ethiopia.

8.1.2) LEGAL PLURALISM

The concept of legal pluralism was summarized ihnJ&riffiths’ article in 1986.

Griffiths argued that legal pluralism is “a conctant of social pluralism; the legal
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organization of society is congruent with its sb@eganization”. As a result, “Law is
present in every ‘semi-autonomous social field, aimte every society contains many
such fields, legal pluralism is a feature of so@eganization” [Griffiths; 1986: 38]. A
situation of legal pluralism is therefore “one imiah law and legal intuitions are not all
subsumable within one ‘system’ but have their sesiia the self-regulatory activities of
all the multifarious social fields present, aciest which may support, complement,
ignore or frustrate one another” [Griffiths; 198®).

On this argument, African societies are amongst ri@st pluralist in the world,
comprising as they do a diversity of tribal, ethrgltural and religious groups, different
traditions, and people divided along urban andldives. It would therefore appear to
follow that African states would manifest a healtlggal pluralism reflecting this
diversity-but reality demonstrates that this is netessarily a logical conclusion. Indeed,
it may be possible to argue that there is a cleav@ween social pluralism and rules
which it generates on the one hand, and constitattipluralism on the other [Adelman;
1998:73-4].

Democratic organizations in Africa are said to heglist at the level of grass roots. The
constitutions come about as a result of initiatifresn below. Second, the constitutions
reflect direct democracy. Third, they emerge froimeve people actually live and work

such as work places, residents, villages and ssh&olrth, their organizing principle is

opposite to separation of power: they are legigajudicial and executive at one and the
same time. Fifth, they establish constant accotlitiato the people. This is revealed by

periodic elections, and political parties. Theyoailscorporate the principle of recall in

one or another form [Adelman; 1998: 85].

African peoples in general and Ethiopian peoplgsarticular want to have direct control
over the government. Therefore, African democracyased on the principle that the
masses must consent and legitimacy confers onthethtate and the democratic process
[Adelman; 1998: 86].
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Ethiopia being a country of different nations amdionalities, the Constitution grants the
legislative, executive and the judiciary power teerh. Therefore, both the federal
government and the regions have those powers aathe time. This is the sense of legal

pluralism in Ethiopia.

In general, Ethiopia, being federal state, thera possibility to have more than one law
to govern the same area. In this regard, the irapbdonstitutional provision that should
be recalled is Article 55(5). It reads:

[The House of Peoples’ Representatives] shall emapenal code. The
States may, however, enact penal laws on mattatsatte not specifically

covered by Federal penal legislation.

Thus, it is possible for Ethiopia to have penal dathat are enacted by the Federal
government and regions. But the penal laws enatigdregions could only be
supplementary to the Federal Penal Code. Hencesldege power of the regions is
limited. The federal Government as well as the Regihave legislative, judicial and
executive (Art. 50 (2) of the Constitution) orgaAscordingly, State Councils, which are
the highest organs of regions, have the power aotdaws on matters falling under their
jurisdictions respectively (Art 50(5) of the Comstion). Thus, Regions have the power
to legislate their own constitutions and other lawkwever, the laws should not
contradict the Federal Constitution (Art. 50(5)5242) (b) of the same).

In practice regions have enacted their own famalyd, for example, Amhara region,
Oromya Region, Tigray Region all have enacted tbein family laws. Thus, we have
several family laws including the Federal Familyl¢hat is applicable only in Addis

Ababa and Dire Dawa. In general, there is legaigtitm in Ethiopia.

The 1994 Constitution of FDRE stipulates multinaiibfederalism which in corporate
nations, nationalities and peoples [Art 8, ]. Crdtupluralism is recognized under Art
354(5) of FDRE Constitution [Alemayehu; 2007: 36].
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Federalism is inherently intertwined with the cqptoef pluralism, and since Ethiopia is a
federal state, pluralism is incorporated. The dbrnisof powers between the federal state
on the one hand and Regions on the other inevitaslyits in pluralism in law since the
federal state and the Regions have the legislgoweer. This is referred as “structural
pluralism” [Alemayehu; 2007: 36].

Legal pluralism is considered as an important faldsr policy and practice. We have
seen that Regions have legislative power, andrdifteRegions have enacted family laws
that contain various contents. For example marablgeage for men in Tigry family law
is 22 while it is 18 in Federal Revised Family ldw.short, Regions have the legislative
power over civil matters [Alemayehu; 2007: 41].

Alemayehu [2007: 42] argues that Regions havee lighislative autonomy dispute the
purported decentralization or devaluation of legfise powers. How? Professor Andreas
argues that regions have executive power, and lagg no real legislative power. He
conduces that regions have power to administeicgjshot legislative, power since the

constitution puts limitations [Alemayehu 2007: 42].

Legal pluralism in Ethiopia, currently, recognizasd legitimizes the personal laws of
Ethiopia’s religious and customary groups legalrgism is the manifestation of

federalism in Ethiopia that accommodates the rigiftsrarious multicultural society

[Alemayehu: 2007:40].

The principle of legal pluralism relates to equitatreatment. It takes into account the
rights and interests of groups rather than indiaigu Thus, specific legal rights and
duties are bound up with collective identities sashTigre, Oromo, and the Muslim and
Christian. In short, the Ethiopian federal struetig fundamentally the expression of the
principle of legal pluralism.

Legal pluralism may be classified formal and nomnfal. In case of formal legal
pluralism, the law clearly recognizes the applibgbivarious laws. The Ethiopian
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Constitution recognized the validity and applicapibf non state laws such as religious

and customary laws in some fields of social agtigrt. 34(5))

As Andre Hoekema (in Alemayehu; 2007: 44) explaiesmal pluralism “is a legal
concept referring to the inclusion within the legatler of a principle of recognizing
‘other’ law”.
Article 34(5) of FDRE Constitution stipulates afidws:
This constitution does not preclude the adjudicatid disputes relating to
personal and family laws in accordance with religgoor customary laws,
with the consent of the parties to the disputetiPalars shall be determined

by law.

This provision clearly allows the application ofigous and customary laws to settle

personal and marriage disputes. To implement #rig;le 78(5) provides:

Pursuant to sub-Article 5 of Article 34 the HoudePeoples’ Representatives
and State Councils can establish or give officetagnition to religious and
customary courts. Religious and customary couré tad state recognition
and functioned prior to the adoption of the Consiitn shall be organized on

the basis of recognition accorded to them by troastitution.

It is observable from the provisions of the comsiin that formal legal pluralism in
Ethiopia recognizes only personal status and fanaly. The state legal system
monopolizes the public law area such as constitatidaw. However, the role of
customary criminal courts is paramount to settlspdies in Ethiopia [Alemayehu;
2007:45].

Proclamation No, 188 (1999, a proclamation to pitevior the Federal Courts of Shari‘a
consolidation; clearly indicates the applicabilifylslamic law. The essential point worth
to mention is that parties are required to givertbensents to be adjudicated by Shari'a
courts and Islamic law to apply their case(s) [Pia 188/1999, Art. 4(2)]. Once a party
has given his/her consent, s/he is not alloweditiodnaw (Proc. No 188/1999, Art. 5(4))

205



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

Now let us consider the informal legal pluralism Ethiopia. What is informal legal
pluralism?

According to Andre Hoekema, “Anthropological or argal legal pluralism covers any
situation in which within the jurisdiction of a n@encompassing entity (e.g., a state) a
variety of differently organized systems of normsl patterns of enforcement effectively
and legitimately control the behavior of specifarts of the population”.

In short, the existence and practice of law in &tia other than formally recognized
ones may be categorized under informal legal pkmal

There are traditional dispute settlement mechanisnisthiopia. In traditional dispute
settlement mechanism, customary laws of the resgeethnic group apply. We will

discuss this point in the coming part of this mater

8.1.3) LEGAL TRANSPLANTATION FROM FOREIGN SOURCES

[A note taken from ALAN WATSON; 2005]

In most places at most times borrowing is the nfiestful source of legal change. The
borrowing may be from within the system, by analbgyn negligence in torts to
negligence in contract, for instance-or from anotbgal system. The act of borrowing is
usually simple. To build up a theory of borrowiray the other hand, seems to be an
extremely complex matter. Receptions come in alpss and sizes: from taking over

single rules to (theoretically) almost a whole syst

What is the basis for a reception of law?

It goes with out saying that practical utility iset basis for much of a reception of law.
The paramount reason for reception of law is ecacalnfor the borrowing country

because it saves time that could be spent to dratw, original law. Thus, it avoids a
labour some law making particularly a new law. Amportant example or reception of

law is the Duth law which borrowed from Roman law.
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What is the role of chance in reception of law?

Chance plays an important role in reception. Memloérthe law makers or drafter of a
law may prepare a draft based on the law s/he,dbme across. They read a book that is
available for them, e.g., in a library. By chane& mean something that could not be

predicted.

A problem related with reception is misunderstagdifihe principle of a law may be
misunderstood in the process of reception. For @k@niuber’s theory of conflict of law

was accepted in common law jurisdictions but nathia civil law. His third axiom was

misunderstood. This misunderstanding was followgddmes Kent, then by his friend,
Joseph Story, who laid new foundations for conftitiaw in the U.S. but based in his
view, on Huber. If Story had correctly understooabidr, the Dred Scott case, with allits
consequences — whatever they were — could never aasen because it would have

been obvious that Dred Scott was free.
THE NEED FOR AUTHORITY

Borrowing is often creative. However, it needs autly. This creativity may be very

open. Ulricus Huber’s own theory of conflict of lawhich he founds on three axioms all
ostensibly based on Roman law. For the first twadlies on Digest texts, which said
some thing very different in the original contebde has no Roman authority, no matter
how fake, for the third axiom (which he says hagendeen doubted). His argument is
wonderful. The rule comes, he says, from it gentium in the sense common in his
time of ‘law found everywhere among civilized nato Huber took the term “axion’

from mathematics, and used it to mean a proposttiahis so self-evident that it need

not be proved. Thus, his axiom three is fromitisegentium

The enormous need for legal authority for legaliglens and reasoning is unveiled. It is
this need for legal authority that often lends regte to transplants (or apparent

transplants).
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There are four aspects of legal transplantatiomst,Fithey highlight the enormous
influence of legal education or legal attitudescasi Drenth (?) was so fixated by his
training in Roman law that he approached his owstesy through it. Southern African
students educated in law at Edinburgh imported ets\Bana, Lesotho and Swaziland

some Scots law. Thus, transplantation influenceddgal education.

Second, they show that though patterns of develaproan be discerned, the future
development cannot be predicted. Chance plays reat @ role. The role of Roman law
in Roman-Dutch and South African law might haverbesther different if Lucas Drenth

had written a textbook in Dutch with numerous casterences. He was apparently

capable of doing so. The power of mistake must atg¢doe over looked.

Third, when foreign law is given high authorityethwhen new situations arise, jurists
may not find it easy to develop new law on the dadiirrelevant or even non-existent

sources.

Fourth, they confirm the central role of authority law making by subordinate
lawmakers. Judges cite with all apparent seriosnst are regarded as the appropriate
authorities, who are unhelpful or irrelevant, ahéyt may seem to follow them when

constructing their own route.

The rules contained in this Code are in harmonyh wviite well-established legal
traditions of Our Empire..., and have called, as waghlon the best systems of law in

the world.

LEARNING ACTIVITIES

1) Explain the basic features of marriage in Africastom.
2) Analyse the common features of African legal system
3) What is the main purpose of law and justice undecan societies?
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8.2) A GENERAL OVERVIEW OF LAWS AND PRACTICES IN ET HIOPIA

8.2.1) THE 1995 CONSTITUTION OF THE FEDERAL DEMOCRATIC
REPUBLIC OF ETHIOPIA (FDRE)

The 1995 Constitution of the Federal Democratic uddip of Ethiopia provides for a
federal state structure with nine member sates mgakip the federation. It has thus
brought into being two layers of administration itlee federal state and self-governing
regional states. The regional units are formallgigigated as national Regional States.
Legislative, executive and judicial functions arereised at both levels of state within
the limits of powers constitutionally defined. Ti@onstitution allocates state power
between the federal state and the regional st®@ser not specifically provided for
either or both of them or of what is called resido@wer is given to the regional states
[Art. 52 of the Constitution].

8.2.2) FEDERAL AND REGIONAL LAWS AND PRACTICES

Regarding the need for concurrent jurisdiction, fbiat parliamentary committee on

Indian constitutional reform in 1934 reached onftiilwing conclusion. It remarked:

Experience has shown both in India and else whbeg,there are certain matters
which can not be allocated exclusively either te tientre or to a provincial
legislator, and for which though it is often de&ila that provincial legislation
should make provision, is equally necessary thatcéntral legislator shall also
have a legislative jurisdiction to enable it in sermases to secure uniformity in
the main principles of law. Throughout the country other to guide and
encourage provincial efforts, and in others agato, provide remedies for

mischievous of a single province.

For this reason, even though the concurrent powerthird list is included in most of the
federal constitutions, the need for this jurisdintis given great emphasis in the Indian
constitution more than in others. As a result a§,tlthe third list (concurrent) in the

seventh schedule of the Indian constitution costdiri items on which both the union
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and the state legislators have the power to ersws.| Thus, the existence of such
sizeable concurrent field along with the large esile fields of the centre and of the
states gives the scheme of division of powers @oethin the Indian Constitution a
unique feature. As Where said, having two listai@e difficulty in interpretation. Hence,

according to him, if another third list, that ie concurrent list is added,

There are not only disputes about the meaning efwtbrds in the list, but
about the extent to which these words overlap oflmb with words in the
exclusive list, and about the extent to which lpassed by the general and
regional legislatures on concurrent subjects cantflvith each other and are
void.

Having said this about the importance of the comeurpower and the fact that the chain
of subordination between the federal and the déats is depicted, in this jurisdiction,
now let's see how it is significant and how the exugr and inferior relation of the laws
enacted in the exercise of the concurrent poweany, is manifested in the FDRE

Constitution.

In order to know the fact that the concurrentiBstdded as a third list in the Constitution
of FDRE, it is important to look at the part whidhals with the distribution of power in
the Constitution. In connection with this, Art. %2) of the Constitution states: “all
powers not given separately to the federal govemirae powers not given separately to
the federal government or powers not given expyemstl concurrently to the states and
the federal state, are reserved to the statesim Fhe reading of this provision, we can
know that the FDRE Constitution contains the tHodé enumeration of powers, that is,
the federal, the state and the concurrent powdrs.Constitution enumerates the powers
of the federal government under Arts 51, 55 andoB&he same. In addition to the
residual power given to them in Art 52(1), the 8saaire empowered by the Constitution
to have the exclusive jurisdiction on matters @@t enumerated under Arts 52(2) and 97
of the same. As has been mentioned earlier ohjsmtaterial, since both the federal and
the state governments are sovereign in their jiotisth, each has the duty to respect the
power of the other. In like manner, Art 50(8) oketFDRE Constitution should be
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understood to mean that the federal and the statergments have the reciprocal duty to
observe the power of each other although this prowidoes not expressly impose such
duty on the part of the federal government.

We have discussed previously that the concurreid fs the area in which the hierarchy
of laws that are enacted by the federal and the #agislators is exhibited. Because of
this, out of the three powers listed in Art 52(X)tike FDRE Constitution, our dealing
here in after will focus on the concurrent powekelthe other federal constitution, the
Constitution of FDRE expressly provides the corentrrjurisdiction in Art 98 of the
same. Nevertheless, it is limited only to the avktaxation. This includes the collection
of taxes on incomes and profits of enterprises whie jointly established by the federal
and the state governments, sales tax, profits igfocations and dividends paid to share
holders taxes on incomes derived from large scaieing, petroleum and gas operations.
As has been indicted above, the existence of theuwreent list is of great importance so
as to secure uniformity in the main principlesa# Ithrough out the country to guide and
encourage regional efforts in developing and imgetimg laws. Thus, it is for these and
other purposes that the third list in the sevenhedule of the Indian constitution consists
of 47 items that are to be exercised by the tweltewf government. Though they are less
than what are contained in the Indian constitutibe, German basic law also provides 23
items that are to be included under the FDRE Cuutigtn is intended to serve the same
purpose, mentioned above. Art 98 should not betdisnbdnly to taxation although it is

one of the main principles, which are requiredeaibiform through out the country.

It may be possible to argue that the laws of tlierfal government should be considered
as laws of the whole country in the federal systémovernment. Therefore, federal laws
should be taken as part and parcel of the lawshefrégions. Consequently, regions
should enforce federal laws. In the United State#merica, the US Supreme Court

reasoned out that laws of the US are laws in segtates and are binding on citizens as
the laws of states. In addition, the Court argued the laws of the federal government
and that of the states form one system of jurispnad, which constitutes the law of the
United States of America [Abebe Mulat; 2001: 138].
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Similarly, the laws of the federal government ohiBpia may be considered as integral
part of the law of the regions, which constitute tederal state. If federal laws are part of

regional laws, the regional courts are duty bounerforce federal laws.

However, there is a grey area between the fedavalnhaking power and regional law
making power. Thus, whose power should prevail otler federal government or the
regions? The federal government and regions magt elitierent laws that govern one
and the same matter. For example, the federal gmat has enacted family law and
some regions promulgated their own family laws.tHére is contradiction between

federal law and regional law, which should be agfi

Other federal systems have solved this problem biimg federal laws supreme over
state laws. Unfortunately, our Constitution doegs pwmvide a clear answer to the
problem.The federal state can ensure uniform intéagion of laws through the Federal
Supreme Court Cassation Division [Abebe; 2001: 139}

8.2.3) CONFLICT BETWEEN FEDERAL LAWS AND REGIONAL L AWS

[Ayele Bogale, Hierarchy of laws within the pres&ederal legal Structure of Ethiopia,
1999, Pp. 53-60]

As we have discussed above, the laws that areezhhgtthe federal authorities and the
state authorities are similar in form. The hiergradf laws manifested at each level
(federal and state) is also the same. But now $seei is, what is the hierarchical

relationship between the federal and state laws?

In a federal system, the power of the state isdeéwibetween the two governments,
which are not subordinated one to another but ¢oate, and sovereign with in their
own sphere of jurisdiction. Therefore, since eatcthem is sovereign with in the sphere
of jurisdiction allotted to it, we cannot say thié idea of superiority exists between the
federal and state laws that are enacted on mamteler the federal and the state lists. The
doctrine of paramount between the federal and fate is understood in relation to the

concurrent power. In connection with this, Wheregss4...if there is a concurrent

212



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

jurisdiction, there must also exist some provisitmsletermine which authority, in case
of conflict, to prevail. Because it is in this fiethat both of the legislators of the
federation and of the member states enact lawshersame matters and thus conflict

arises between the two.

However, although the concurrent jurisdiction se¢mrige the area in which the two laws
come into conflict frequently, today most of theddeal states include in their
constitutions as a third list of power with the wsption that it can help them in
facilitating their political and economic developméhrough greater coordination of the

two levels of government (central and regional).

In order to say that there exists conflict of lawdederal systems, such laws should be
made by the federal and the state legislators athe same power (concurrent). In
addition, there should be repugnancy between thenm@nd or power contained in the
federal statutes and the command or power contamgg state statutes. Thus, in such a
case, the state enactments shall, to the extergpaignancy, be void, and the federal
statute shall prevail. In this respect, Art 254lté Indian Constitution also declares that

the union laws prevail over state laws in caseeptignancy between the two.

Nevertheless, does Art. 98 of the FDRE Constitutl@arly indicate whether or not that
the legislators of the two governments enact lavdependently in the exercise of their
concurrent power and thus conflict arises betwedsam tivo laws? Art 98 of the

Constitution is not clear on this point, and heribes provision can be interpreted in two

ways:

1. The above article can be interpreted to mean thatlegislators of the two
competent governments can independently make lahishwenable the two
governments to collect their revenue from the taxestioned hereunder. This
can be understood from the heading of the artitkays “the concurrent power”.
Therefore, since we have said before, that thewoeat field is the area in which
both the general and regional governments havermmmjurisdiction, they enact

laws with respect to the same subjects. In sucasa,df conflict arises between
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the federal and state laws, the rule is that tHertd laws should prevail over state
laws. However, this rule is not embodied in the EDRonstitution. In other

words, the Constitution of FDRE does not stipukaterovision, which shows the
superior and inferior relation between the fedenatl state laws. However, it
would have been better had the Constitution ina@ted a provision to solve the

problem of conflict between federal and regionalda

According to the interview held with the legal erpaf the Ministry of Finance,
at present, the laws dealing with matters thodeufader Art 98 of the constitution
are national laws. For instance, the income taxlpmation as amended by the
federal legislator is applied through out the couniHowever, the fact that such
national legislation become applicable through thé country is not due to
political reasons but for convenience.

2. Art 98 of the Constitution may also be understood mean that the two
governments by agreement, concluded as between, timay levy and collect
together the taxes that are listed in the samelartiThe term “jointly” as
employed in the article under discussion suppdnits \tery interpretation. If the
provision which deals with the concurrent powemigrpreted in this way, it is,
their agreement which becomes the governing lavase dispute arises between
the two government and thus there is no need fertwo legislators of the
federation and of the member states to enact ladespiendently for the purpose
indicated in art 98 of this Constitution.

The interview held with the legal expert of the Miny of Finance also reveals that Art
98 of the FDRE Constitution should not be interpdetio say that the federal and the state
governments have the power to levy and collectpeddently the taxes mentioned under
the article in question. This is because, the tgomtly” as used in the provisions of Art
98 of the present Constitution does not show thallgh actions to be taken by each
government. But rather it shows the simultaneoti®m@aevhich is to be taken by the two
governments together. From the reading of Art 9&efConstitution of FDRE, we can

understand that it embodies two concepts. Thesenditevying” and “collecting”. The
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collection aspect also has two concepts. Thesetherecollection of the tax and the
sharing of the revenue. The interview conductedh Wie above expert discloses that, out
of the above two concepts (levying and collectitigg latter has faced a practical
problem. Although it was not foreseen at the tirhdrafting of this Constitution there is
a possibility that the joining collection of thotsxes provided in Article 98 of the same
resulted in imposing double taxation on the peddlereover, such joint collection of the
tax resulted in creating conflicts between the fabend the state governments. However,
according to the chairperson of the Council of Gitutsonal Inquiry, though the joint
collection of those taxes resulted creating proBletine problems observed still now are
not as such serious and thus no case is submittine tCouncil of Constitutional Inquiry

on such constitution issue.

Having understood such practical problem on thdectbn aspect, the Ministry of
Finance proposed an amendment on Article 98 ofCiiestitution of FDRE. According
to this proposed amendment, the federal governmsiegit collect the taxes mentioned
under the said article. Nevertheless, after caligcthem, it shares the revenue with the

state concerned.

Therefore, from the discussion so far, it is diffitcto say the Article 98 of the
Constitution embodies a true concurrent jurisdictiBecause as we have seen above, the
concurrent jurisdiction is one under which both thderal and the state government
exercise the power independent of each other. Hewethis is not true under the
Constitution of FDRE. Moreover, since the Consiitintdoes not stipulate a provision
which deals with the hierarchy between the fedenal state laws. In case conflict arises
between the two, such conflict is resolved only thg amendment of the provision
dealing with this issue. However, in so far asaheendment of the constitution requires

a special procedure, resolving such conflict dagsecome easy.

LEARNING ACTIVITIES

1. What is the principle that applies where conflioses between federal laws

and regional laws?
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2. Is there any principle that is incorporated under laws, particularly under

the FDRE Constitution? How should the problem Heesbin our country?

8.2.4) OFFICIAL NORMS AND UN OFFICIAL NORMS

Official norms are standards that emanate fromatweof the government. An official is
expected to behave according to those standardsatkaaccepted as guidelines in

performing official duties.

Unofficial norms, on the other hand, are those ddaas of behaviour accepted by the
society. There fore, the right or wrongness of wegibehaviour is tested against the
“basic norms” that are accepted by the societygeneral, a norm is a model or standard
accepted by society against which society judg@sesoe or something. For example,
the society has a standard to judge a given behae® right or wrong [Garner; 2004:
1086].

Conflict could arise between official norm and ur@&l norms. In such a case, the
official norms should prevail over, and the officdrould be judged by the standards of
his/her office.

Norm-also called social norm, is a rule or stand#ribdehaviour shared by members of a
social group. Norms may be internalized i.e. inooaped within the individual so that
there is conformity with out external rewards oh@nments, or they may be enforced by
positive or negative sanction. The social unit sttpparticular norms may be small (e.g.,
a group of friends) or may include all adult mensbef a society. Norms are more
specific than values or ideas: honesty is a gemwahae, but the rules defining what is

honest behaviour in a particular situation are rsorm

There are two schools of thought regarding why feeopnform to norms. The functional
school of sociology maintains that norms refleatoasensus, a common value system
developed through socialization, the process byclwhan individual learns the culture of
his/her group. Norms contribute to the functionofgthe social system and are said to

develop to meet certain assumed “needs” of theesysThe conflict school holds that
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norms are mechanisms for dealing with recurringatquoblems. The Marxian variety

of conflict theory states that norms reflect thevpo of one section of a society over the
other sections and coercion and sanctions mairtkese rules. Norms are thought to
originate as a means by which one class or castendtes or exploits others. Neither

school adequately explains difference between atitdsaecieties.
LEARNING ACTIVIES

3) What is the relation ship between official norms an official norms?
4) What would happen if there is a conflict betweea #ederal and Regional
laws?

5) Analyse the difference between the official andbffitial norms.
CONCLUSION

We have seen that customary law is a common featuAgrican legal tradition. We
discussed that each group has its own custom, wkidelf sufficient to govern the

activities of the society.

We have seen that religion (Christian and Moslemiiuénced African laws. We have
made clear that the process of codification of lawgthiopia replaced customary law.
As we have discussed, Ethiopia being a Federag S&aa country where we found legal

pluralism.

We have seen that transplantation is not only ga¢ufe of Ethiopian laws: it is also a
feature for other countries as well. Thus, our l@8 received Roman law and common

law concepts.

Further, we observed that both the federal andregdjistate laws are integral parts of the
law of the country. If there arise contradictiotig law of the federal State must prevail

over.
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What is more, official and non-official norms mag &pplied side by side so long as they
do not contradict. Where a contradiction arises,haee seen that official norms shall

prevail.

REVIEW QUESTIONS

1) True/ False

1) Official norms are norms accepted and applied bysthte.

2) Un official norms have the organised form of saotti

3) Borrowing laws from abroad would save costs fordbentry.

4) In Ethiopia, we have the practice of legal pluralis

5) If there is contradiction, un official norms shoypdevail over official

norms.

1)) Choose the best answer

1) The standards of vale accepted by a certain segoh@nsociety is called_

___norm
A) un official B) official C) state D) Community
2) African customary law may show
A) legal pluralism  B) unitary law C) fedesah D) all
3) The borrowing of law from abroad is known as
A) legal plantation B) legal transplantatio@) bringing D) all

4) The FDRE Constitution recognises the application religious and

customary laws in

A) public area B) personal law C) A and B) none
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5) Which of the following necessitates legal pluraftsm

1)

1)

2)
3)

4)

5)

6)
7

A) unitary form of government B) federalism
C) Parliamentary form of government D) al
Answer the following questions

The customary law which is common to African coigstrare similar and
one. Comment ?

Analyse the common elements of African legal sy8tem

African custom is distinct from European customsddiss the distinctive
feature of African customs.

African customary laws require anthropological eatthan legal research.
Do you agree with this proposition? Why or why not?

How do you appreciate the influence of religionlan?

Ethiopia is a country of legal pluralism. Explairetreason for that.
Discuss the Relationship between Federal Laws agioRal laws. How
would you solve the problem if the Regional law tradicts the law of the
Federal Government?
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UNIT NINE: INSTITUTIONAL FRAMEWORK IN ETHIOPIA

UNIT OBJECTIVES

After completing this unit, the student will be albb:

compare federal legal institutions with state legatitutions;

analyse the powers of Regional institutions;

explain how conflict of power is resolved;

evaluate the administration of justice in Ethiopia.
INTRODUCTION

Under the previous unit, we have discussed thd kegaework in Ethiopia. The legal
framework needs institutions to implement the lawsler the respective jurisdictions.
Thus, this unit will expose you to learn about jigice institutions in Ethiopia. The first
point to be considered under this unit is the issfidederal institutions and their
responsibilities. Secondly, the powers of regianstitutions will be treated. Further, we
will be considering conflict of powers of the Fealeand Regional States. Furthermore,
we will discuss the administration of justice irhBpia. As usual, we will summarise

points, and we will have questions.
9.1) FEDERAL INSTITUTIONS AND THEIR RESPONSIBILITIES
9.1.1) THE FEDERAL LEGISLATURE [Ministry of Justice: 2005]

The House of Peoples’ Representatives constitheeg¢deral Legislature. The House of
Peoples’ Representatives is composed of a maxinfsB@members elected for a five-
year term. They are elected to the house basedzernot population. Election is held
along electoral constituencies organized for theppse. Save the foregoing up to twenty

seats are reserved for minorities designated byamauch.
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The House of Federation is composed of represeatatfirom each of the ‘nations’,
nationalities’ and ‘peoples’ in Ethiopia, which msathat there would at least be one
representative for each of the nations, natiorealiéind peoples by virtue of being so ipso
facto. Yet for every additional one million peopleere shall be another representative.
Members of the House are elected by State Counicidiérectly through popular election.

The term of the House of Federation is for a peabfive years.
The specific powers and functions of each of thed¢s are provided as follows.
A) THE HOUSE OF PEOPLES' REPRESENTATIVES

The House of People’s Representatives exercisesdieégislative powers pertaining

matters that follow:

« utilization of land, natural resources, of riveradalakes crossing the
boundaries of the national territorial jurisdictionlinking two or more states;

* inter-state commerce and foreign trade;

* air, rail, water and sea transport, major roadsrigtwo or more states, postal
and telecommunication services;

» enforcement of the political rights established the Constitution and
electoral laws and procedures;

* nationality, immigration, passport, exist from aedtry to the country, the
rights of refugees and of asylum;

» uniform standards of measurement and calendamigaa@d copyrights;

» the possession and bearing of arms;

» enactment of the penal, labour and commercial codes

* enactment of such civil laws as are designatedhbyHouse of Federation
necessary to establish and sustain a single ecorammimunity;

» determine the organization of national defencelip@ecurity, and a national
police force;

» declaration of state of emergency and a state of wa

* enactment of state of emergency and a state of war;
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» administration of the National Bank and foreign leaage;

* levying of taxes and duties on revenue sourcesrwegeto the federal
government;

 ratification of international agreements conclutigdhe executive;

» approval of the appointments of federal judges, bes of the council,
ministers, commissioners, etc.

* enactment of laws to determine the powers and iumgf the Human Right

Commission and the Ombudsman;

B) THE HOUSE OF FEDERATION

The House of Federation has the principal powemtdrpreting the Constitution
authoritatively or better still, it is the ultimaieterpreter of the Constitution. Thus, it
can adjudge with final authority any law to be cang to the Constitution hence with

not legal effect or vice versa.
Its other powers and functions include the follogvin

» It organizes the Council of Constitutional Inquigykind of a technical body
that gives its recommendations to the House of a#ida on issues of
constitutional interpretation as they arise frony arterested party. Members
of the Council include the President and Vice-Rlesi of the Federal
Supreme Court, six other legal experts, three mesnbé the House of
Peoples’ Representatives.

» Decides on matters relating to the rights of natjorationalities and peoples

to self-determination.

» Determines the division of revenues derived fromtjéederal and state tax
sources and the subsidies that the federal govertnmesy provide to states.

* Single out those civil matters, which seek enactroéfaws by the House of
Peoples’ Representatives.

» Orders federal intervention in the event of anytestan violation of the
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constitution endangers the constitutional order.

LEARNING ACTIVITIES

1) Analyse the powers of the federal legislativgaor.

2) Explain the powers of the House of Federation.

9.1.2) FEDERAL JUDICIAL ORGANS

So far, we have discussed about legislature andHthese of Federation. Now, let us
consider federal judicial organs. The Constitugoishrines a broad range of principles of
cardinal importance regarding the judiciary. Onetliégse is the establishment of the
independence of the judiciary. By so doing it putsa firmer pedestal both institutional
and personal autonomy. Further, it incorporategipeorovisions that are recognized
indifferent human rights conventions and UN guidet such as the relationship between
the courts and the organs of the state, the spaeéisons for retirement of judges etc
special or ad hoc courts that take away judiciavgrs and do not follow legally
prescribed procedures may not be established. érurtb judge may be relieved of duty
unless it is established by the federal judicialrenl that s/he has either violated
disciplinary rules, or is adjudged to be incompetercarry out her/his responsibilities, or
is unable to work as a judge because of a faliegjth subject to approval by the House

of Representatives’. This is true of judges atréggonal level as well.

Federal judicial authority is vested in federal teuiered along three layers based on
their competence as provided for by law. By virtafethis arrangement, we have the
Federal Supreme Court, which is the highest fedmdicial organ, the federal high
courts and the federal first instance courts.

Federal judicial power in relation to matters fajliunder the jurisdiction of federal high
courts and first instance courts at the state levelelegated to state supreme and high

courts respectively.
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Federal high courts have recently been establighdide national Regional states thus

bringing the delegation to an end in respect asgliction of federal high courts.

Federal Shari'a courts also form part of the fedgidicial system. They are established
along the structures of regular federal courts exercise judicial authority mostly on

marital matters (personal law) falling under Srealaw.

The Constitution recognizes religious and customaourts and envisages their

establishment by law, while those already functignéontinue to exist.

The common and specific jurisdictions of federalirt® are provided by federal Courts
Proclamation No. 25/96 as amended by ProclamatmB82 and 322/2003 are follows:-

A) Common jurisdiction of federal courts

They have jurisdiction on the basis of the constituand as specified in the constitution.
Accordingly the Federal courts have common crimiaat civil jurisdiction on the

following matters.
I) A common Criminal Jurisdiction

» offences against the national state;

» offences against foreign states;

» offences against the law of nations;

» offences against the fiscal and economic interefstise federal government;

» offences regarding counterfeiting of currency;

» Offences regarding forgery of instruments of theefal government;

» Offences regarding the security and freedom of canmoation services
operated in more than one region or at the intemnak level,

» Offences against the safety of aviation;

» Offences in which foreign nationals who enjoy dages and immunities and
who reside in Ethiopia are victims and offenceswhich foreigners are
victims of defendants and which entail more thawe fiyears rigorous
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imprisonment;

» Offences regarding illicit trafficking in dangerodsugs;

» Offences failing under the jurisdiction of courtsdifferent regions or under
the jurisdiction of the federal and regional cou#s well as concurrent
offences.

» Offences committed by officials and employees @f filadderal government in
connection with their official responsibilities duties;

» Offences involving conflicts or hostilities betweemarious nations,
nationalities, religious or political groups;

» Offences committed against property of the fedgatlernment and which

entail more than five years of rigorous imprisontmen
B) COMMON CIVIL JURISDICTION
I) FEDERAL COURTS
Federal courts have common civil jurisdiction oa tbllowing matters:

» Civil cases in which a federal government orgaa jrty;

» Civil suits between persons permanently residingjfiierent regions;

» Civil suits regarding the Liability of Federal Gaonenent officials or employees
in connection with their official responsibilities duties;

» Civil suits in which a foreign national is a party;

» Civil suits involving matters of nationality;

» Civil suits relating to business organization regied or formed under the
jurisdiction of federal government organs;

» Civil suits relating to patent, literary and aittisbwner ship rights;

» Civil suits regarding insurance policy; and

» Applications regarding habeas corpus.
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I1) MUNICIPALITY COURTS

Pursuant to the provisions of Art. 31(1) of the HDRonstitution, the power of judiciary
is given to a court of law or any other competesdyb Accordingly, municipal courts are
established in Addis Ababa pursuant to Proclamatiomber 361/2003.

Offences of a less serious nature like contravastmf traffic regulations fall within the
competence of these courts in the city of Addis #haa prosecution unit in charge of

petty offences subject to the jurisdiction of thesarts is already well in place.
Similar courts are in the process of being esthbtian other parts of the country as well.
IIl) THE FEDERAL CIVIL SERVICE TRIBUNAL

It is within the right of employees of the fedeggvernment to lodge their grievances
over their employer government agency with theutndd after exhausting all available
remedies within this agency. With quasai-judiciatdtions, the tribunal has the power to
look into matters put before it and gives an authtive decision that is capable of
enforcement. Where there are disputes on pointavefthere is always the avenue to

resort to regular courts of law. Analogous bodidsteat the regional level.
LEARNING ACTIVITIES

1) What are the powers of municipality courts?

2) Explain the common criminal jurisdiction of tfezleral courts.

3) What are the powers of the Federal Civil SerVigbunal?

9.1.3) THE EXECUTIVE ORGAN

The executive organ is the other organ of a sk&ever, our discussion is limited only

to the justice organ.

A) FEDERAL PROSECUTION ORGANS
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There are various prosecution organs at the Feldell Let us discuss them below.

I) The Ministry of Justice

The Ministry of Justice is principally and prettyctusively responsible for the
prosecution of federal crimes throughout the ldtgl specific powers and functions of
prosecution relate to offences subject to the crnifirst instance and appellate
jurisdiction of federal courts provided by law. TNenistry also institutes, causes to be

instituted or intervenes in civil proceedings afiieg the public and federal government.

The duties and responsibilities of he Ministry afstjice are provided for under
Proclamations No 471/2005 and No 546/2007. Accaiglithe Ministry of Justice
[Proclamation No. 471/2005, Art, 23]:

* Acts as chief advisor to the federal Governmentatters of law;

* Represents the federal Government in criminal m@dicgs falling under the
jurisdiction of the Federal courts;

* Instructs investigation where it believes thatiaerfalling under the jurisdiction
of the federal Courts has been committed, ordees discontinuance of an
investigation or further investigation on good agus

e Conducts study and research with respect to caasdsways of preventing
crimes;

 Ensures that witnesses to a criminal case are @edoprotection, where
necessary;

» Assists victims of crimes or violations of humaghtis in civil proceedings for the
recovery of damages resulting from grave injury rgrgich victims are unable to
institute such proceedings by themselves in thef@dourts;

» Institutes, cause to be instituted or interveneproceedings before federal and
regional courts, judicial bodies or arbitrationbtmals where the rights and
interests of the public and of the federal Goveminse require;

* Registers religious organisations, non-profit mgkirforeign and non
governmental organizations and associations opgrati Addis Ababa and in
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Dire Dawa cities or more than one regional states;

» Follows up as necessary, the handlings of civitssand claims to which the
Federal Government or its organs are parties; saeg®rts to be submitted to it
on same, where it finds it necessary, and enshegscompetent human power is
assigned for the purpose;

» Assists in the preparation of draft laws when spested by Federal Government
organs and Regional Governments;

» Provides or cooperates with pertinent bodies iviging legal education through
the use of various methods, with a view of raigiudlic legal consciousness in
relation to the protection of human rights;

* Issues, supervises and revokes licenses to adgopedetising before courts of
the federal government;

» Carries out the codification and consolidation a@iv$, collects laws of regional
governments and consolidate same where necessagysol undertakes legal

reform studies.
II) The Federal Ethics and Anti-corruption Commission

The commission carries out exposition, investigatamd prosecution of offences of
corruption and impropriety falling under the juiiisttbn of the federal government [Proc
No. 433/2005. Art 6(3)]. Accordingly the Commissibas given the power to investigate
or cause the investigation of any complaints cégdbl or suspected serious breaches of
the codes of ethics falling under its jurisdictiBrgc. No. 433/2005, Art. 7(3)] with
regard to corruption crimes, the Commission hasptheer to investigate and prosecute
or cause the investigation and the prosecutionngf a@leged or suspected corruption
crimes as specified under the Criminal Code fallumger its jurisdiction[Proc. No.
433/2005, Art 7(4)] Similar institutions are beiegtablished in the regional states.

III) The Special Prosecution Office

It appears obvious from the way it is labelled thiat a prosecution institution. It is

constituted by law to conduct investigation andspaution of crimes of genocide and
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crimes against humanity (which are punishable iroader the penal code of the
country) by members and officials of the previoegime. It carries the appellation
special because it would only function for the dora of the proceedings. Once the
proceedings are over (which they apparently areimgaompletion) it shall cease to

exist as institution.

IV) The Ethiopian Revenues and Customs Prosecution

The Ethiopian revenues and customs prosecution, gusther of the few special
prosecution institutions, exercises the power eéstigation and prosecution of crimes in
respect of violation of federal customs and taxsigieroc No 587/2008, Art 6(10)]. The
Authority shall have its own investigators and g@gors in order to carry out the power
on investigation and prosecution of tax and custonmses [Proc No 587/2008, Art. 16].
The Authority may delegate its power of investigatand prosecution to regiofidroc
No 587/2008, Art. 6(13)]. This would enable the Rarity to carry on its power properly.

V) The Federal Police

The Federal Police is established by law with magsponsibilities of investigation of

federal crimes and the prevention of crimes. Itiearout its functions in close working

relationship with the Regional Police Commissionkis is particularly so because the
Federal Police has not organized its regional ssrations whereupon the regional
commissions to a large part undertake federal tigagfons by themselves excepting a
few specific cases where the Federal Police itsgtilved directly. The main objectives

of the Federal Police may be summarised as: a)tamaing peace and security by
applying the Constitution and other laws; b) preéwvencrimes through participation of

the people [Proc No 313/2003, Art. 6].

Some of its powers include the following [Proc NIB®003, Art. 7]:

* Prevent and investigate crimes that fall underjtisdiction of the federal
courts;

* Prevent acts violative of the Constitution and reaganger the constitutional
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order;

* Prevent breaches of peace, hooliganism, terrotrsfficking in drugs;

* Prevent crimes against the interests and institatad the federal government;

* Maintain law and order where there is a deteringatiecurity situation which
is beyond the control of a given region and a regjfier an intervention is
made, or more regions such as to endanger thealestmurity;

* Maintain the security of borders, airports, railwanes and terminals, mining
areas and other vital institutions of the fedemlegnment;

» Provide security protection to higher officials tbe federal government and
dignitaries of foreign countries;

* Execute orders and decisions of courts;

* Execute orders issued by the federal public prasecwith regard to the
investigation of crimes;

» Issues certificates of criminal records,

» Undertake studies for the enhancement of the ptiereand investigation of
crimes.

* Provide training and support for regional policencoissions;

» Establish relations and exchange information withihternational police.

C) The Federal Prisons Administration

The Federal Prisons Administration established bgclBmation No. 365/2003 (as
amended by Proc no 471/2005) executes sentencemandtions rendered by decisions
of federal courts. The Administration is empowensd admit and ward prisoners.
Prisoners are required to change their attitudevdaods the commission of crimes and
develop behaviours that are acceptable by the tyoare in line with the laws. Hence,
the Administration has to provide them reformataued rehabilitative services so that
they would be law abiding peaceful and productitigens [Proclamation No. 365/2003,
Art 5]. The powers and functions its custody ongial decisions or orders of the Federal
Prisons Administration include the following [Praclation No. 365/2003, Art 6]:

* warding and work to reform prisoners under custody;
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* to produce prisoners in court and upon court otdemsfer prisoners with
warden escort from a federal prison to a regiomigbp or from any prison to
another;

* to undertake and encourage activities necessarthéophysical and mental
well being of prisoners;

* to provide prisoners with academic education, vooat training, and
counselling services to facilitate their rehabilda;

* to determine and take disciplinary measures agansoners that infringe
prison rules;

* to gather and organize country-wide data and statiabout prisoners;

» to submit to the competent organ recommendatiopsuafe or pardon;

* to undertake studies that will improve the custadd treatment of prisoners,
and that facilitate country-wide uniformity in teervice of prison wardens;

 to provide professional and technical assistance Rigional Prison

Commissions.

D) The Justice and Legal system research Institute

Established by the Council of Ministers Regulatidd® 22/1997, the Institute is
accountable to the Prime Minister [Regulations N&/1997, Art 2(2)]. The main
objective of the instate, as its name impliespiaridertake studies and research activities
so as to strengthening and modernizing the legaljastice system of the country [Art.
4]. With the above mentioned objective, the Ingtitshall revise the laws of the country
to guarantee the reflective implementation if tbhastitution; ensure the province of the
rule of law and promote economic and social devaelu (Art 4(1). What is more, it
shall also strive in building the capacity and impng the efficiency of organs involved

in the administration of justice (Art 4(2)].

The Institute has given the powers and duties wewve existing laws and design law
revision research programs [Art 5(1)]. In additidgnis empowered to conduct research
on the revision of existing laws in order to com$ate and update them so as to make

them accessible to users (Art-5(2)]. Further, iempowered to indicate new laws that
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would promote the development of the country’s leggstem after it has conducted
research on the sector [Art 5(3)]. It is also empma to conduct a research with a view
to improving the efficiency of ladies involved ihe administration of justice (Art 5(4)].

Further more, it is given the power and duty tolghidegal information (Art 5(5)].

In Ethiopia the legal and justice reform is undesgta The institute, with this regard, is
empowered to assist Federal and Regional orgamiseilegal and justice reform [Art
5(6)].

What is more, the institute is empowered to condestarch necessary to promote legal
education and training in cooperation with the ee$ipe organs. It also assists those
organs in implementing the research conducted 3@t

This material, being sponsored by the Institutionld be taken as the implementation of

this power given by the regulations.

LEARNING ACTIVITIES

1) Explain the roles of the Ministry of Justice.

2) Evaluate the role of the federal Ethics and Antrgption Commission.

3) What are the powers of the Federal Police Comm8sio

4) Discuss the powers of the Federal Prisons Admatistt Commission.

5) Compare and contrast powers and duties of the Wynid Justice and the

Justice and Legal Systems Research Institute.
9.2) STATE INSTITUTIONS
9.2.1) STATE COUNCILS

The State Councils exercise exclusive legislatisergr on matters falling under state
jurisdiction provided by the Federal Constitutiordaover matters not expressly given to

the Federal and/or State Councils by the Conggituti

The following include the major and specific legisle powers of state councils:
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the enactment of laws on the state civil service;

* the enactment of State constitution and other laws;

» to levy income tax within their particular and jotax jurisdiction with the federal
government;

» the enactment of criminal laws on matters thatnatespecifically provided for by

federal criminal law;

» the enactment of family law etc...
9.2.2) STATE COURTS

State judicial power is vested in state courts. Sinecture of the state courts comprises
state supreme, high and first instance courts. & hearts exercise judicial authority with
in state jurisdiction and the jurisdiction of federcourts as delegated by the federal

Constitution.

9.2.3) REGIONAL JUSTICE BUREAUS

They are charged with the prosecution of crimirfééreces falling under the jurisdiction
of state courts in their capacities as such andyaart other functions, which in most
cases are a mutatis mutandis application of thetifums of the federal Ministry of Justice

as stated in the foregoing here.

In some regions, there are Shari’a Courts with anas structures to the regular state
courts that exercise state judicial functions myostver marital matters falling under
Sharia laws.

9.2.4) STATE POLICE COMMISSIONS

Regional Police Commissions are responsible to wcindhvestigations in relation to
offences falling under state jurisdiction and alsalertake investigation of federal crimes
in cooperation with the Federal Police CommissiOther functions of state police in

most cases are analogues to the Federal Police dsiamdescribed hereinabove.
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9.2.5) STATE PRISONS ADMINISTRATIONS

They are responsible to enforce judgment rendenedsthte courts and rehabilitate
individuals convicted of a crime. The specific posveand functions in relation to
enforcing judgments and rehabilitation are faiynparable to that of the federal prison

Administration as provided in this material.
LEARNING ACTIVITIES

1) What are the roles of state (regional) councils?
2) Explain the powers of regional justice bureaus.

3) Analyse the powers of state prison administrations.

9.3) CONFLICT OF POWERS OF THE FEDERAL STATE AND THE
REGIONS

We have discussed that the Federal State and therRRehave legislative powers.

However, what would be done if their powers comednflict?

There are concurrent jurisdiction of the Federalte&sand the Regions. In other words,
either the Federal State or the Regions have reopmler to enact laws on such matters.
Both the Federal and Regional states have the ptawenact laws on their respective
jurisdictions, on the other hand.

Under Art. 98 of the FDRE Constitution concurreniver is clearly provided for with
regard to tax. However, the following are also ewattthat should be done both by the

federal and regional states:

» to protect and prevent the Federal ConstitutiongA1(1), 52(2)(A));

» enact laws (Arts. 55(1), 52(2)(B);

» to enact (issue) social and economic developmdiayp@rt. 51(2), 52(2)(C);
* to regulate natural resources and land (Arts. 55&R) (D);

» enact civil servant laws (Art. 55(6), 52( 2) (f);
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to organize and lead the police power (Art. 5552)0);

to enact Criminal Law (though in limited manneryt/5(5));

to organize and appoint the executive and judicand their personnel;

to establish ombudsman and Human Right Commission

So, if both the federal and regional states enaos lon the same matter, which law
should be applicable? We do not find a clear promisvhich respond to this. In case of
land administration, for example, it is the powérboth federal and regional states.
However, some argue that the regional states shenddt laws taking into account the
spirit of the law enacted by the federal governmktiollows that a law of a given region

that contravene the federal laws seems not apji¢atenbere; 2006: 125].

Do you agree with this? With regard to the exeaupower, we learnt that both the
federal and regional states have this power of @@t The power and function of the
federal executive organ is to implement the lawtheffederal state. Therefore, its power
is related with that of the federal state. In tlaens token, the power of the regional
executive organ is to implement the powers undsr jurisdiction. However, the

constitutions of regions also empower the executingans to implement the laws of the
federal government as well (Art. 54(1) of the Tig@onstitution and Art. 55(1) of Afar

Constitution).
LEARNING ACTIVITIES

1) What do you understand by conflict of powers?
2) What are the remedies where there is a confligiaofers between the power of

the federal state and the states?
9.4) ADMINISTRATION OF JUSTICE IN ETHIOPIA

Courts play a great role in the administration udtice. The FDRE Constitution makes
clear the role of courts. The preamble of the Gangin articulates that the Nations,
Nationalities and Peoples of Ethiopia are strongbmmitted to build a political

community founded on the rule of law. It also engbes on the respect of individual
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and people’s fundamental freedoms and rights [Poésnt™ and 29 paragraphs]. This
shows the close relationship between rule of laditae respect of rights and freedoms in

Ethiopia.

The principle of rule of law and respect of riglg®nsured by the application of laws on
each and every person by the courts. The governmergquired to work within the

limits without violating the rights of individualeand people’s. On the other hand,
individuals are required to live up to their right$e administration of justice made by
courts is to adjudicate on disputes so as to ersinr@ance between the power of state

and rights of individuals.

In general, the court is empowered to check tharityhts of individual are not abridged

or violated by the government.

Now let us turn to the issue of criminal justicemanistration. The Criminal justice
administration is not without problems. The firsblplem is related with attitude that the
Ethiopian people are thirst of justice in additimnhunger to bread. Thus, such an idea
should be considered. The second is the problerorinfe prevention. There is also
problem of proper understanding in this respectthidiés of crime prevention should be

implemented.

Thirdly, (criminal) prosecution policy is essentidilost developed countries, for
example, European countries, have prosecution ipslicThe European Union has
adopted prosecution policy. The problem with tigard is believed to be solved when

we begin implementing prosecution policy.

Fourth, in Ethiopia the justice agencies like lasth@ols, police, prosecution office, the
judiciary, and prison administration are islandslated each other. They should work
together so as to solve the problem [Harka; 20(5:20

The fifth problem has to do with crime investigaticCriminal investigation needs the
scientific and modern method to employ. Investiggtobfficers should be trained in

Criminal law, Criminal Procedure Code, law of evide, criminology, human rights and
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other investigation techniques. Currently, therm rmumerous people who indulge in the
task of investigation without having such trainifitne other related problem is that the
relationship between the prosecutor and investigatdoose or the prosecutor cannot
control the investigation process properly. In #ddi there are numerous incidents

whereby the investigator does not comply with theees of the public prosecutor.

Sixth, there is a problem of attitude among prog®@suA public prosecutor should work
to promote the interest of the country, people, progecute in the name and on behalf of
the people. They should work for the rule of lavd @stice, but that may not be the case
in practice. S/he were to work efficiently, effeetly, transparently and fairly [Harka;
2005: 21]. However, a prosecutor is seen instituiharges that were to be closed
according to Art. 42(10(a) of the Criminal Procesl@ode.

LEARNING ACTIVITIES

1) Explain the powers of the federal Police Commission

2) Analyse the powers of the federal courts.

3) Do you appreciate the problems of administratiorcrrninal justice in
Ethiopia? Reason out.

4) Evaluate the powers of the executive organs.

CONCLUSION

We have seen that the Federal State has the poweatt laws within the jurisdiction of
the federal government. It has also the power erate those laws. What is more, the

Federal State has its own courts that are empoweriaterpret laws.

Similarly, Regions have the right to establish $égjive, executive and judicial organs.
Consequently, Regions have the power to enact nesxecute these laws within their
respective jurisdiction. Being institutes of theldeal state, all institutions are duty bound
to execute the laws of the country. We have alsousised that both the federal state and

regions have concurrent power to enact laws andutehem.

238



Materials on Introduction to Law & Ethiopian Ledaystem Tesfaye Ab&iet, 08

We have observed that the administration of justiceur country is not free from
problems. There are situations whereby non-pradesss conduct investigation of crime.
Besides to insufficient evidence to prove crimiolhrges, there are attitudinal problems

on the part of public prosecutors.

In addition, we have seen that courts are not upastandard to render a decision within
a short period of time. However, we have seendhdhe problems of administration of

justice may be resolved through the effort of &alis.

REVIEW QUESTIONS

) True/ False

1) The House of Federation is the legislative orgaBthmopia.

2) The Justice and Legal Systems Research Instituemjgowered to undertake
research in any federal organ with the view to ptEnjustice.

3) We have only one government organ to prosecuteir@intases at the federal
level.

4) The Councils of the Regions have the power to eaac under their jurisdiction.

5) Administration of justice in Ethiopia is up to thrld standard.

6) The power of the federation must prevail over tbhaRegions should conflict

arises.

1)) Chose the best answer

1) Which of the following has the power to charge iangral case on a person who

is suspected of corruption?

A) Ministry of Justice B) the federal Ethiand Anti Corruption Commission

C)AandB D) None

2) Which of the following is a problem related to adistration of justice in
Ethiopia?
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A) Attitudinal B) Commitment C) Hardwkang D) Aand B

3) Which of the following is not directly related ihag administration of justice?
A) Police commissions B) Prison administration

C) A Private Limited Company D) all

4) A municipality court is organ.

A) executive B) legislative  C) judicial &)l
5) Which of the following is the power of the publicogecutor?
A) Prepare a charge B) Closing an investigatwbere there is evidence
C) To close an investigating file where theraassufficient evidence to convict
D) None
[11) Answer the following questions

1. Discuss the responsibilities of the institutionshaf federal government of Ethiopia.

2. Compare and contrast the structure of the judiciatite federal level and regions
with that of their responsibilities.

3. Discuss the relationship of the federal and rediorsditutions

4. What are the areas of given for both the federakegument and Regions to enact
laws?

5. Discuss the problems of administration of justice Ethiopia with regard to
prosecution.

6. What are the fundamental problems of administradioistice related to Courts?
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UNIT 10: TRADITIONAL MECHANISMS OF DISPUTE
RESOLUTION IN ETHIOPIA

UNIT OBJECTIVES
After completing this unit, you will be able to:

» analyze the general concepts of alternative dissg@ution;

» discuss the modes of the traditional co-existerthrarisms of dispute settlement
in Ethiopia;

» explain the conflict between formal and traditionschanisms; and

» apply the rules of traditional dispute resolutioaananisms.
UNIT INTRODUCTION

This unit is devoted to discuss the general cosceth regard to alternative dispute
resolution mechanisms, and the traditional mechasisf dispute resolution mechanisms
in Ethiopia. We will conclude our discussion by snarising important points. We will

have questions to help the student to check hislegelopment in studying the unit.

References are also indicated to help the studguitk reference for further readings.
10.1) General Concepts of Alternative Dispute Resolutiof®DR)

What is the meaning and nature of ADR? Why do peogdort to ADR?

10.1.1) Definition and Nature of ADR

The concept of dispute resolution mechanism is ldsas human being. To have a
resolution mechanism, first there should be a despDispute is inherent in the life of

people: dispute arises when individuals disagreeeotain points.

Courts of law form these various means emergedisal disposition mechanisms of
peaceful means while others were left to custonpactices. Forceful resolution of
disputes, in time, have been disregarded, althauglcompletely, at least theoretically.
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Yet, the practice of using alternative dispute h&son means other than the courts of law
continued, especially in family, labour and comnardisputes. In addition, congestion
of cases in courts of law forced most states torpparate in their laws other alternative
dispute resolution mechanisms such as mediatiomgotiaion, conciliation and

arbitration.

What is ADR? It may be defined as a proceduredtitisg a dispute by means other than
litigation, such as arbitration or mediation [Garn2004. 86]. This meaning envisages
the presence of variety of alternative processeditigation although it does not

enumerated many of the mechanisms of ADR. In asg,damakes clear that alternative
dispute resolution (ADR) is a mechanism employeskitie disputes other than courts of

law which are established by the government ovargstate.
Stephan J. Ware[Garner; 2004: 86 ] on his parhdsfthe term as follows:

ADR can be defined as encompassing all legally ptn processes of
dispute resolution other than litigation ... . ADRdsfined as everything but
litigation because litigation, as a matter of lavwg, the default process of
dispute resolution

We can understand that ADR is a mechanism of déspegolution to the exclusion of
litigation. This means that, in the normal courdecocumstances, if litigation is
excluded, courts and arbitration proceedings am atxcluded for litigation is

unthinkable in the absence of courts and arbitnatio

ADR procedures, as a matter of principle, emaneten fprivate or contractual acts
subject to some limitations imposed by the lawsimme important reasons. The parties to
a dispute resort to these procedures through agrgsno resolve their differences by
any of the alternative means. The mechanism chogéme parties may be to negotiate to
reach a common understanding or to hand over tlogitroversy to a neutral third party
so that the latter will assist them to arrive atagmeement. The whole process of ADR
depends upon the will of the disputing parties @nd free from the formal and public

structure of the courts.
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One of the distinguishing features of ADR procedugethat the disputants try to find a
solution peacefully and in a friendly manner. Thegme together to discuss their
problems in good faith and find a way out of thdifferences without putting their

relationship at risk. They sit and negotiate uattompromise is reached — a situation
from which both parties could benefit. They mayoaseek the assistance of any third
party neutral in cases of mediation and conciliatio the case of arbitration, they may
agree to be bound by the decision of a neutrad tharty who looks into the matter and
gives the best possible decision, which is bindipgn the parties to the dispute. Here too
the good relationship is maintained even if onéyparay be disappointed by the outcome
of the decision. In spite of this, the party wilbrfour the decision of the third party

neutral and continue the relationship since he @atesl to the mechanism before hand.

However, in courts of law, in the majority of cast#tss may not be possible. After the
final judgment is rendered, the parties to the utispnay still hold grudges against each
other and may even refuse to be bound by the judgered continue on a process of

appeal.

10.1.2) Types of ADR Methods: An Overview
The following are essential types of ADR:

A) Negotiation

Black’s Law Dictionary[Garner; 2004: 1064] definde term as a consensual bargaining
process in which the parties attempt to reach ageee on a disputed or potentially

disputed mattet®

In negotiation, the parties to a dispute, througmmunications and discussions, convey
their positions to each other and attempt to pelsuhe other to take a position by
making compromises. Thus, the whole process of tregm is centred on

communications and discussions to resolve the thsp'he parties to a dispute direct

and conduct the negotiation procedures. There isewdral third party who assists or
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offers points of compromise. The parties themsehas control over the whole process

and its outcome.
B) Mediation

Mediation, according to Black’s Law Dictionary [@ar; 2004: 1003], is a method of
non-binding dispute resolution mechanism involvangneutral third party who tries to

help the disputing parties reach a mutually agreesdiution.

Mediation is negotiation by its nature, the onljfetence being the appointment of one
or more neutral third parties to the conduct of tlegotiation process. The neutral third
parties, called mediators, assist and give thepedxopinions or suggest points of

compromise to resolve the controversy by recomnmegndommon grounds.

An important part of the mediation process is tthat parties take responsibility for

solving their dispute. Therefore, a solution to thspute must be one that the parties
create to mutually satisfy their interests. The iaed is, however, responsible for

making sure that a process is followed that hedpsparties work together to create their
own solutions. In technical terms, a mediator wdk recommend solutions, but instead
tries to facilitate the communications and negumiret between the parties. It is the
parties themselves who must create and voluntagige to the solution to their dispute.

Mediation is less formal than arbitration or coastjudication.
C) Conciliation

Conciliation is also another type of ADR, which nta/used in settlement of a variety of
disputes. In spite of this, however, a number dofhats on ADR, do not consider
conciliation as a means of settlement of dispuRather they focus on negotiation,

mediation and arbitration.

However, what is conciliation? Is it different fromediation? According to Black’'s Law
Dictionary[Garner; 2004: 307], conciliation is attEment of dispute in an agreeable

manner; a process in which a neutral person metksthe parties to a dispute and
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explores how the dispute might be resolved, eslhe@aelatively unstructured method
of dispute resolution in which a third party fatzEtes communication between the parties

in an attempt to help them settle their differences

D) Arbitration

The term arbitration comes from a Latin word ‘agbitwith a meaning, one who goes
and sees. Arbitration is defined by Black’'s Law tizinary as “a method of dispute
resolution involving one or more neutral third pestwho are usually agreed to by the

disputing parties and whose decision is bindinggijé&r; 2004: 112]

The word arbitration is defined in American Jurigggnce as “a mode of settling
differences through the investigation and detertiona by one or more unofficial
persons selected for the purpose of some disputdterm submitted to them by the

contending parties for decision and award, in ti€a judicial proceeding.”

From the above definitions, we can understand #herg features of arbitration. The
salient features are: that arbitration is an aétBve dispute resolution method, which it
involves a neutral decision-maker appointed by plaeties that arbitrators can give
binding decisions just like judges of regular ceustho are appointed by the sovereign.
In other words, from the definitions given, one carderstand that arbitration involves
the agreement of the disputing parties, disputsymeoses arbitration, the parties to the
dispute are free to choose arbitrators of theirich@nd arbitrators can hand down

binding awards, which are enforceable on the sainiy as court judgments.

In is worth mentioning here that such traditionslpdte resolution mechanisms are not
covered by any other course. Therefore, it is d&deto pay attention to them. The
concept of alternative dispute resolution mechanssmcorporated under Ethiopian legal
regime though not sufficient. For example, compgaris dealt in the Civil Code Arts.
3307-3317, conciliation is governed by Arts. 3313248of the same Code, the concept of
arbitration is dealt in the Civil Code Arts. 332848%. in addition, the Civil Procedure
Code deals the concept of arbitration in Arts. 319,350-357. here, we do not intend to

discuss the principles as incorporated in our leggime since there is a course on the
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subject. However, we will discuss some points alibattraditional dispute resolution

mechanisms in Ethiopia.

LEARNING ACTIVIES

1) Define alternative dispute resolution mechanism.
2) Discuss the types of ADR.

3) Explain the reasons why people resort to ADR withigge is court litigation.

10.2) MODES AND NATURE OF TRADITIONAL /CUSTOMARY/
MECHANISMS OF DISPUTE SETTLEMENT IN ETHIOPIA

As we have discussed above, ADR is an alternativiheé modern /formal civil justice
system. Customary law is a comprehensive bodyvoftiet governs every aspect of the
life of a certain society: social, economic, pckfi environmental, etc. In the realm of
law, the customary laws govern all aspects of i@lahips. Family and personal,
criminal/tort-related acts, ownership/ (dis)posgegssuccession/ inheritance, contracts,
adoption, etc. Customary system is the lifeline aofsociety; it is not alternative.
Consequently, it is not ADR. Having in mind thist us consider some of the traditional

mechanisms of dispute resolution in Ethiopia.

We will discuss the traditional mechanisms of dispgettlement mechanisms in Gurage,
Amhara, Oromo, Tigray and Afar. We will only contete on disputes related to

economy, crime, marriage and clans or tribes.

A) Mechanisms of economic dispute settlemenain economic matter that would rise to
dispute is any action or proposal that is relatedhte production or distribution of
economic goods, or any issue related to land, labod capital [Giday; 2000: 22]. A
dispute arises from debt is also an economic imreatin Gurage, the following are
traditional politico-administrative organs thattketisputes:

‘Sabugnit elders committee-established to settle disputes between neighbors;

‘Gosa elders committee- fore inter-clan disputes;
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‘Hager elders committee’— is to settle inter-tribal disputes. The terms tioé
agreement depends on the agreement of the disputant
In Amhara, an economic dispute may be relatednd @ivision and grazing lands and
steams. Economic disputes will be settled by atwts who are selected by the
disputants. A dispute to recover a debt will algosettled by mediators or arbitrators.

The decisions of arbitrators are morally compulsaorg binding [Giday; 2000: ].

In Ormia, economic disputes are settled by eldmtsitration. The Oromo believe in Orra
Duu’li (I swear), that means an evidence given Hydarit plays a great role [Giday:
200].

In Tigry, a ‘Siwa meeting’ of a locality, consisgrof three members, are elected and
these elders’ committee settle economic disputesstrRint from trespassing into
prohibited areas us to let the disputants useathé for grazing communally is the most
frequent salustion. In case of a dispute to recavdebt, the debtor is asked by elders and
the “Abbat-Nebissi” to swear, where there is noness. If there are witnesses for the
creditor, the dispute is resolved using the eldersdiation [Giday]. Similarly, in Afar, a

dispute is resolved by local elders who act as ateds. [Kelemework; 2006: 43].

B) Dispute settlement of acts that constitute a crimeAn individual could committee a
crime against another. Each has a mechanism te detputes in such a case. In Gurage,
the traditional politico administrative organs dicion a criminal case and it inflicts a
punishment upon the offender. The punishments decldeciding the offender to give
cliff, making him/her to pay one hundred helperd amoney, slaughtering his/her

animals or cattle; making him/her pay for clothihgs/her harvest.

Coming to Oromia, in the days of Gadaa system dipaampaign settled a dispute that
arised from the commission of a crime. If a perBew away after plundering a property,
s/he was hunted by and caught by Lame Korro (pefiipfer war) under the guidance

and instruction of the Abba Dulla (member of thedaA council, Lubba responsible for
the prevalence of peace and order). The offendetdatme brought to trial at the court of

the Gadaa council if s/he surrenders peacefullg. dduncil would decide the offender to
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give back the plundered property or to pay commeade amount. If the offender
refused to surrender peacefully, s/he would be ethaand killed. Arrest, physical
punishment and confiscation of property are alsoighment passed on the wrong doer.
If the offender could not pay, part of the confiechproperty would be given to the
victim as compensation. There could be a situatibare by the wrong door would have
no any property. In such a case, the captive igatgld to render physical service. While

fed by the victim [Giday Similar procedure was ugedase of hold barning and theft.

How a dispute criminal in natures settled in Tigry?

In Tigry, quarrels, physical attacks, plunder, hade etc are considered as breaking
public peace and order. Where the damage causéldebg acts in limited to physical
injury, the disputes would be settled easily thfoagpitration by elders and possibly end
up in forgiveness or compensation in money or ahgrokind. On the other hand, if the
acts resulted in server damage and deaths, setflevhesuch cases take longer priors

because the victims) hold a grudge and wants reviBiglay]

With regard to plunder of property, there is a grtvthat says “Tselai” hoger shifta,
Tselai Genzeb Meshetta.” A “shifta”, a plunder 18 enemy of a country, just as
alcoholism is of money. The settlement of suchsee a@ould take either of the following:
C) Compensation is paid to the victim if the offenderd/or members of
his/her family approached the injured family thrbwane of the mediators.
D) If the offender has become a threat to the whotensanity, s/he would
either be killed or captured and imprisoned [Giday
In case of theft, the dispute is settled by meaima#ind therefore the thief [Giday
A) has to give back what s/he has taken peacefoly;
B) has to compensate or replace the stolen goodsusehold properties; or
C) If s/he fails to fulfill the above, s/he is esthkilled or imprisoned.
A dispute may also be raised from a rope. The dismisettled by mediation and the
punishment would be [Giday]
» Payment of money for the injured girl or her famiby

Marrying her; or
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» Decorating the victim lady with ornaments

In Afar, they believe that all disputes with thethnic group should be settled peacefully
and according to the long-standing customary lawsd(aa). Mad'aa consists of
guidelines and rules how to handle disputes. Auespvill be given to elders. Once a
dispute case in the hands of elders, the indivitdaalvery little chance to promote his/her
interest. Payment of certain compensation bothvestock and in cash is a method of
resolving a dispute arising from a crime. The dlawhole is responsible for a crime
committed by one ore some of its members. Thennieebers of the claim will
contribute money and live stock to pay compensatmrthe victim. The amount of

compensation depends on the type of a crime amoitext [Kelemework]

C) Mechanisms to Settle Disputes that arise from famylrelationship- How a dispute
that arises from marriage is settled in traditianachanisms?

In Afar family disputes involve the spouses. Theises for family dispute may be
adultery or economic or a social neglect of wivgshbsbands. Disputes may also arise
due to competition over domestic authority betwdenspouses. The case will be given
to an arbitrator and the arbitrator will hear the&pdtants one by one before he reaches on
a decision [Kelemework; 2006: 55-61].

In Tigray, family disputes are resolved by mediataf close relatives of the disputants
so that an excuse or foreigners could be made. &Vthe dispute is grave, elders’

Committee will mediate the case and a dispute bEtwapouses could end up with
divorce [ Giday;].

How marital dispute is settled in Ormia? In Oronifee settlement of marriage disputes
varies. If a wife is red-headed while committingitkery, she was liable to a knife cut on

her nose and lip to leave a permanent sign of tierTae adulterous husband was also
liable for sever punishment up to death. The Lujpbécial court would decide upon the

wrong doer to pay compensation for the victim.

Coming to ordinary marriage dispute, the spousesidvbe reconciled by the respective

families, and then by the elders and Gadaa auit®fiGiday]
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In Amhara, a marriage dispute is/was settled bytrating elders-yehager or Yebeteseb

Shimaglewock’ [Giday]

In general, we can observe from the discussion nthde counseling, mediation and
arbitration are the traditional dispute settlemapethanisms.
D) Mechanisms of Resolving Tribal Disputesin a society where various tribes and
ethnic groups are living, it is obvious that a dispwould arise between them.
Inter tribal clan conflicts may be caused by ecomorolitical or social causes, for
example, grazing lands, watering areas, abductibmits etc. In such cases, the
settlement in Oromia, would be
A) the Lubbas would first go to the area of confliot ¢alm down the
disputants;
B) then, the pre-Lubbas (32 years of age) and eldediate to settle the
dispute amicable.
If that fails, the dispute would be resolved by AbBokky in cooperation with

recognized elders [Giday;]

To solve a dispute between Afars and Tigrayanselseouncil members (ABo Gereb)
are elected by their respective groups. The caitési elect members are the proven
capability of the persons of decision making, intipity and honesty. When a crime is
committed by a Tigrayan, the Tigrayans have to $bait representatives (AboGereb) to
Ab’ala for the meeting. In like manner, the Afarsishsend their representatives to Tigry
where the meeting will be held if an Afar commitscame against Tigrayars .[

Kelemework

In general, it is discernable that traditional dispsettlement mechanisms use different
mechanisms. Those “settlement forms” are commoatgpted by the communities as a
direct reflection of the good values of the forr@sday;]

LEARNING ACTIVITIES

2) Explain the agencies that solve disputes in Oromia.
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3) State the mechanisms of resolving disputes arisomg property are resolved in
Oromia out side courts.

4) Discuss how disputes arising from attacking parargsevolved.

5) What are the dispute resolution mechanisms in Aatha

6) Analyse how a marriage dispute is resolved in Oaomi

7) Discuss the mechanisms how disputes between Tigmidg\far are resolved?

8) Evaluate the traditional dispute resolution mectasiin Gurage.
10.3)CONFLICT BETWEEN FORMAL AND TRADITIONAL MECHANISMS

In Ethiopia, we may face with conflict between fainand traditional mechanisms of
dispute resolutions. For example, if one kills &eotperson in Afar Region, s/he may not
be arrested rather s/lhe may go to his/her tribenTthe victim’s relatives may go to the
tribe of the offender and claim damages. The tisbebliged to effect the compensation.
In addition, the tribe may impose a punishment uplo® wrong doer. Hence, the
traditional mechanism contradicts that of formalslich a case, the principle is that the

formal mechanism should prevail over.

However, the practice revealed that the traditiomaichanism is very pragmatic and

problem solving.

Let us consider one more example. Let us assunteAlkeanu caused a grave wilful

injury on Kebede. Alemu and Kebede are neighbowiagl in Addis Ababa. Kebede

lodged a petition against Alemu and police condiiete investigation. The investigation
file was send to the public prosecutor. After hgvexamined the investigated file, the
public prosecutor has prepared a charge againstlAley citing Article 555 of the New

Criminal Code.

One of the witnesses of the public prosecutionabdde himself, as a victim of the act of
Alemu. The neighbours of Alemu and Kebede heard tase and solved the dispute

amicably.
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On the day of the hearing of the case by the Cd(ehede prayed the Court to
discontinue the case since they solved the problamably. However, the Court rejected
the petition and told Kebede to lodge the petitiothe public prosecutor. Accordingly,

Kebede lodged the petition to the prosecution effic

Assume that you are a public prosecutor, what aetiwould you pass on the petition?
Why?

In principle, the case should be continued to barchdy the Court since the crime is
punishable without compliant. That means, the afeor the wrong primarily affects the

interest of the public. Therefore, Alemu shouldanswerable to the deed he committed.

However, the practical problem is that if Kebedetowes the case and gives his
testimonial evidence, not only Alemu but also thesrighbours will consider Kebede as
doing wrong. Consequently, they could out cast ideb&®n the other hand, the public
prosecutor cannot prove his/her case where Kebsed@ot volunteer to testify.
Consequently, Alemu will not be punished by thertadf law. In addition, this would
carry a direct opposite message to the publicearttention of the legislature; the person
who committed a crime would be set free. Thus, whauld be done with this regard?

LEARNING ACTIVITIES

1) What are the mechanisms to resolve the contradictietween formal and
traditional dispute resolution mechanisms?

2) Analyse the practice in your locality.
CONCLUSION

We have seen that alternative dispute resoluti@rigechanism to settle disputes out of
the court of law. Arbitration, mediation, concil@mt are types of alternative dispute
resolution mechanisms. Alternative dispute mechmaroffers more informal procedure

than that of courts, it is expeditious, and legseasive.
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In addition, the Ethiopian people are very muchuatmmed to settle their disputes rather
than going to the courts of law. Customary lawg Hra easily accessible to the people
are applicable. Thus, we have seen that settlisguties out of court is a co-existent

mechanism in Ethiopia.

We have seen that the possibility of contradictioetween formal and tradition
mechanisms of dispute settlement is very high ihidpia. In such a case, we have

observed that the formal mechanisms should prevail.
REVIEW QUESTIONS
1) True/ False

1) All disputes should be resolved by courts of law.

2) In arbitration we find litigation even though natndar with that of court.

3) Conciliation is not incorporated under the Ethiopi@gal regime.

4) The traditional forms of dispute resolution meckars in Ethiopia are
important institutions of the society.

5) We do not find conflict between the formal and itiadal mechanisms of

dispute resolution mechanisms in Ethiopia.
1)) Choose the best answer

1) Which of the following could be resolved by tradital modes of dispute

resolution mechanisms in Ethiopia?
A) Family dispute B) Political Dispute C) digps on grazing lands D) all
2) A traditional institution to resolve a tribal didps in Afar is
A) Litigation B) ABo Gereb C) Court precedingD) All
3) Which of the following is a dispute economic inunat?

A) A dispute between spouses B) a disputeliec a debt
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C)AandB D) none
4) In traditional Oromia, economic disputes are sethg

A) Elders’ arbitration B) conciliation C) metien D) all
5) In traditional Tigry, family disputes are resolviegl

A) Conciliation B) mediation of elders C) medati of close relatives D)

none
6) In traditional Amhara, family disputes are resohmd
A) yebeteseb shimaglewoch B) court C) GadBa all
)  Answer the following questions

1) Define an alternative dispute resolution.

2) Compare and contrast ADR with settling disputesdayrts of law.

3) Discuss the solution where conflict arises betwdermal and traditional
mechanisms.

4) Discuss how economic disputes are settled in AmRagion.

5) Discuss how family disputes are settled out of twuAfar.

6) How does political dispute settled in Gurage?

7) Discuss briefly traditional dispute settlement irof@iya.

8) Analyze how and when disputes are settled out aftdo your locality. What
kind of disputes are subject to settlement out @irt? Economic, political,
family...?

9) What are the basic rules applicable to settle despwut of court? Are they
written? Or...?

10)How much are the rules accepted by the membefreafdmmunity? Who are the
subjects of these rules, novices?

11)What is your appreciation with respect to tradiibmechanisms of dispute

resolutions in Ethiopia?
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SUBJECT REVIEW QUESTIONS
I) Choose the best answer

1) Source of law may be
A) formal B) material C) Both D) none

2) Custom could be a source of law if
A) it is recognized by law B) the practice is ideé
C) it is unstable D) All except C

3) There are bodies other than the legislavhich are non-sovereign law
making bodies. Which of the following describes #ubordinate nature of
those non-sovereign law making bodies?
A) There are laws such bodies cannot change buty.obe
B) No one is allowed to control such subordinatelie® to check the
constitutionality of laws they made.
C) The head of Sate is entitled to ensure thalaalt that are enacted by
those bodies are essential for the public at larde) all

4) Which of the following has the power initiate laws in Ethiopia?
A) Political parties B) Ministries C) Best expemslaw D) French experts

5) Repeal of law, in Ethiopia, may be enadby
A) the lower body B) courts C) the hegibody D) all

6) An organ which is empowered to exaraim determine the laws enacted

contradict or not the Constitution, in the Unitetht8s of America, is

A) the House of Federation B) the Federal SwupreCourt
C) the Congress D) all

7) An organ that has the power to cheelconstitutionality of enacted laws
in Ethiopia is
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A) the Federal Supreme Court B) the House opfesbd Representatives
C) the House of Federation D) the PrimeiMer

8) Which of the following is the reasoatthecessitate interpretation of law?
A) The capacity of individuals in the parliamentsis high that enable the
legislature to enact a perfect law.
B) Human language is imperfect by its nature.

C) Words may not have more tbae meaning D) all

9) Which of the following help us to imest the law where there is an
ambiguity in legislative intent?
A) Minutes of the law making organ. B) Committeports about the law
making process  C) Both D) none

10) Which technique of interpretation mmpwyed where the law is
contradictory?

A) The lower law should prevail over the higher one
B) General Law prevails over the special law whiee laws are at equal
level. C) A law that is best in the opinion of tleeurt should apply.

D) Posterior law prevails over prior law where anttadiction arises

between laws at equal level.

11) Which of the following is the functionof law?
A) Law is required to adjust human relations inadance with the ideal of
justice.

B) Law should determine which of the claims or iag#s of individuals and

groups are reasonable and should be protecteyiBotG D) none

12) Which of the following are public irgsts?
A) Property claims. B) Claims one is endowethvby being a person.
C) Interests that are protected by criminal law.TDg interests of society in
general.
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13) A law that contains the phrases likallshot’, ‘is punishable’, and ‘should

not is law.

A) permissive B) prohibitive C) directive D)all

14) A sanction that may be imposed upagrsop as a result of violation of law
can be

A) civil B)criminal C) Both D) all

15) A law may be applied retroactively where
A) it goes back to the past either to evaluatecthaditions of the legality of
an act.

B) to modify the effects of a right already acqdire C) both D) none

16) Which of the following is a test to detme a legal right?
A) Where a right is recognized by the legal system.
B) The recognition and protection of the law by tegal system itself.
C) Only the protection of the law. D) none

17) Which of the following is a juridical cta
A) Will B) Contract C)none D)AandB

18) Juridical acts are categorized into and

A) unilateral and bilateral B) unilateral and @tdral
C) bilateral and multilateral D) all

19) Which of the following is not a rulenmmon to all juridical acts?
A) Capacity B) non-correspondence between ddaaraand will.

C) Form D) Consent free from vices.

20) The Latin maxinRes inter alios acta allis neque prodesse necqueneo

potest” means:
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A) judgments are binding on third parties. B) cants have binding effect on

third parties. C) juridical acts have legal eféeanly on the parties to them.

II) Write TRUE where the statement is correct, andwrite FALSE if the statement is

incorrect

21) Social norms are rules that regti@ténteractions of persons.

22) Custom is an excellent example ofradl source of law.

23) A law could be repelled by irrecatd# conflict between an old law and

a more recent law.

24) A system in which all the laws ofveeg country are put in various levels

according to their order or importance is knowrigsarchy of laws.

25) Interpretation is the process ofcééag for the correct meaning of the

law that is acceptable by lawyers.

26) Once it is made, law should be enfosoddng as it is not repealed.

27) Social interests that are protectedrbyinal law are those intended to

preserve the safety, peace and order of a givaatgoc

28) When we consider the obligatory natofelaw, it could never be

permissive.

29) Sanction is a force that gives coerawghoritative or binding nature to

legal rules.

30) The general principle is that a lawoldigatory upon all citizens and

susceptible of execution by the State retroactively

31) The principle that is applicable unBéniopian law is that “no one is

deemed to be ignorant of the law”.
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32) The term “title” is a legal conceptttitan be defined and expressed

precisely, by avoiding any differences of opinioncang writers.

33) Right is a correlative to duty. i.ehene there is no duty there can be right.

34) According to contemporary civilian thequridical acts may be classified
into abstract and causal.

35) Juridical acts by their very natureeneébe performed by some one other
than the person interested. In other words, ageats never perform

juridical acts.

[1I) Matching

36) Formal source of law A) Executive body

37) The House of Peoples’

Representatives B) The determination of the megn

of the law the law maker

38) Legislative interpretation C) Legislative body in Ethiopia

39) Doctrinal interpretation D) The determination of the meaning

of the law llecturers

E) That from whidtetmatter of the

law is derived

40) Ambiguity in word meaning F) Interpretation by the context

G) The will of theate as manifested
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in statutegdecisions of the

courts.

IV) Essay 41) Enumerate and explain the sources of Ethiojpias (10 points).
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GLOSSARY

» Acceptance A voluntary act by the person that shows assemggreement, to
the terms of an offer.

» Act- Something done or performed.

» Civil law- The body of law given by statutes or constitusion

» Common law - The body of law derived from judicial decisiorsther than from
statutes or constitutions.

» Consent— An approval to some act given voluntarily byompetent person.

» Custom -a set of social attitudes that the society reghrde part of law and
enforced.

* Duty- A legal obligation that is owed or due to anotlaed that needs to be
satisfied.

* Immunity -Any exemption from a duty or liability.

* Inter alia- Among other things

» Jus Civile — The traditional law of the city of Rome, whicbvered areas of law
restricted to Roman citizens.

» Jus gentium- The body of law, taken to be common to all aetl peoples, and
applied in dealing with the relations between Ror@éizens and foreigners.

e Jus non scriptum Un written law.

* Law — A body of binding rules sufficient compliancetbém is ensured by some
mechanism accepted by community.

» Legislation- The process of making a positive law, in writterm, according to
given procedures by competent authority or branchhovernment. The whole
body of laws.

» Litigant(s)- A person who is fighting a legal case. The pattes case in court.

* Mandatory — Something which must be done, or which is demagdaw.

* Maxim — A statement of a general truth, principle or réde behavior. For
example, “justice delayed is justice denied”.

* Moral — Relating to the standards of good or bad behat@mess, honesty
which each person believes in, rather than to lawsther standards.
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* Normative — Establishing or conforming to a norm or standard.

» Obligation- A legal or moral duty to do or not to do somethin

» Power The legal right or authorization to act or not; doe capacity to change a
legal relationship.

» Precedent The making of law by a court in recognising ampglging new rules
while administering justice; Law made by courts.

» Privilege-A special legal right, exemption, or immunity gt@eh to a person or
class of persons.

* Prohibits — To forbid by law

* Remedy-The relief given to an innocent party to enfoaceght or compensate
for the violation of a right.

* Repeal- To make a law no longer have any legal force.

* Right- A power, privilege or immunity secured to a perfy law.

* Right in personam — A right conferred on the winning party after egal
proceeding, the judgment of which binds the defkptaty to a personal liability.

* Rightin rem — A right obtained on the status of property aftéegal proceeding
concerning the fate of the property.

» Sanction — A strong action taken in order to make peopleyoa law, rule or
custom or a punishment given when they disobey.

» Stare decisis The doctrine of precedent, under which it is ssegy for a court to
follow earlier judicial decisions when the samenpeiarise again in litigation.

» Statute- A law passed by a legislative body.

» Suit- Any proceeding by a party or parties against la@oin a court of law; case.
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