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UNIT ONE: A GENERAL OVERVIEW

INTRODUCTION

Since the course is the law of investment, it wdoddof paramount importance to first
define the concept of investment. Next, we shadicass the nature of investment. In
addition, we will analyze the elements of investmefhere are different types of
investment, and we will discuss them based ondhedf investment. What is more, we
shall consider the principles of investment. Fipale will consider the definition and

nature of law of investment. We will summarize #ssential points in this chapter. We

will also have questions that will help you to mdlkgher progress in your learning.

1.1 DEFINITION AND NATURE OF INVESTMENT

The term ‘investment’ may mean different thingsdifferent disciplines and contexts.
Thus, it may mean “expenditure to acquire propertgssets to produce revendeFisher
and Jordahdefine investment as commitment of funds madenénexpectation of some
positive rate of return. According to them, theuratwill commensurate with the risk the
investor assumes if the investment is properly tialen. We observe from this definition
that investment is a commitment of funds. Thus, easgn would commit fund on
something. In addition, the commitment is made \tlign expectation of some positive rate
of return. This positive rate of return is a pr@dined from the commitment of the fund.
However, it is important to bear in mind that inweent carries with it a risk, i.e. the
commitment of the fund might end up with no profihus, the investor needs to properly
manage the investment to make sure that it wiproditable.

From the legal point of view, investment is defirsed

! Bryan A. Garner,(Editor-in-ChiefBlack’s Law Dictionary ,(Eight Edition), Thomson, West, United States
of America, 2004, p.844
% Fisher and Jordan



Every kind of asset and in particular shall inclutteugh not exclusively:

a) movable and immovable property and any otheperty rights such as
mortgages, liens and pledges;

b) shares, stocks and debentures of companiegerests in the property of

such companies;

c) claims to money or to any performance underramhthaving a financial

value;

d) intellectual property rights and goodwill;

e) business concessions conferred by law or unolgract, including concessions
to search for, cultivate, extract or exploit natlrasources’

According to many international investment agreetmiemvestment is something

established in accordance with the laws of hoshts? This is intended to ensure that
the investment has been properly registered arddied and that it complies with the laws
and regulations of the host countries.

Under a bilateral investment treaty to which Etleois a party, investment is defined as:
“Any kind of asset and any direct or indirect cdmition in cash, in kind or in services,

invested or reinvested in any sector of economiivige”

As per this Agreement though
not exclusively, it include§:
movable and immovable property and rigimsem like mortgages, liens, pledges, and
usufruct;
shares;
bonds, claims to money and to any performance lgaasmeconomic value;
copyrights, industrial property rights, technicebgesses, trade names and goodwill;
concessions granted under public law or contraeixpore, develop, extract or exploit

natural resources.

3 ASEAN Agreement for the Promotion and Protectiotnestments, Article 1(3), from UNCTAD, 1996a,
Volume Il, p. 294.
* UNCTAD International Investment Agreements,Volume |, (2004), p 122
® The Reciprocal Promotion of Investments Agreenbetiveen The Belgian-Luxemburg Economic Union
gmd the Federal Democratic Republic of Ethiopidiche 2.

Ibid



In general, investment may be defined as makingudlay of money or capital for profit.
The definition given under our investment law idine with this definition. The provision
of Art 2(1) of Proclamation No. 280/2002 (as amet)deads as:

“Investment” means expenditure of capital by aneistor to establish a new

enterprise or to expand or upgrade one that alreexigts.

There are some essential elements in definingetine investment under our law. Now let
us consider them turn by turn.

A. Expenditure of capital- To have an investment there must be an expeeditur
capital. ‘Capital’, according to Article 2(3) of ¢gulamation No 280/2002 (as
amended), means “local or foreign currency, netdei instruments, machinery
or equipment, buildings, initial working capitalioperty rights, patent rights, or
other business assets.” Capital includes currelidyat does currency mean?
Currency is a system of money used in a countrgamnetimes an economic
block. In other words, currency is money or cashegsesented by notes, which
are known by various designations in different ¢das. A currency could be
local or foreign. Local currency means Ethiopiamr Bvhereas foreign currency
denotes money other than Ethiopian Birr such a® FEilve Chinese Renminbi
(people’s money), the Israeli Shekel, US Dollargedian Naira, etc. Thus,
money is capital, and expenditure of money is itmest so long as all other
elements of the definition of the investment arélfed.’

In addition to money, negotiable instruments algostitute capital according to the
definition of the term under our law. Have you takiéne law of banking and
insurance? If you have, you must be familiar wiggatiable instruments. Do you

remember the definition of negotiable instrumentsd a their nature?

The word ‘negotiable’ means ‘transferable by deljjeand the word, ‘instrument’

means ‘a written document by which a right is adain favour of some person’.

" See Seyoum; A Partial Work, (unpublished), 20%7,2-3



Therefore, the term ‘negotiable instrument’ litrameans ‘a written document
transferable by delivery’

Negotiable instruments are defined as “documergsesenting legal claims which
are regarded by law as transferable and which @ivthe purchaser in the ordinary
course of business a good title even though thath® seller may have been
defective”®

In light of this definition, a negotiable instrumetransfers a good title to the
purchaser. Good title means better right, bettetggtion. It is only a holder in good
faith, a holder in due course who can acquire beitle, better rights, and better
protection than the transferor can. A transferoroi®e who transfers/sells/the
negotiable instrument to the holder. For exampl& YWimaz has a cheque from Ato
Melaku after paying the price, in good faith. Seaiholder.

What is essential is that it is possible for a per® contribute a negotiable instrument,
i.e. a bill of lading, a document of title to goodBipped, warehouse certificate, a

cheque, a promissory note instead of contributireggoods or money to an enterprise.

What is more, things like machinery, equipment,Idngs are regarded as capital
according to Article 2(3) of Proclamation No 28002(0/as amended).
Furthermore, incorporeal things, like patent rigite also considered as capital under
our law. Thus, business assets like trademarke tnathe, goodwill etc... are regarded
as capital. In general, what is important is that thing being contributed or otherwise
invested should have economic value and help iratteenment of the purpose of the
enterprise, i.e. making profits.
B. An Investor- A person who invests in Ethiopia is an investdre person may be
local or foreign investot’
‘Domestic investor’is defined as “an Ethiopian or a foreign natiopatmanently
residing in Ethiopia, who has made an investmemd, iacludes the Government,

8 M.C. Kuchhal;Mercantile Law, Vikas Publishing house PVT LTD, New Delhi, 1992359

° A lecture by Zekarias, 2005

19 Proc. No 280/2002 (as amended). Re-Enactmenedhirestment ProclamatioRederal Negarit Gazeta
8" Year No. 27, Addis Ababa2July, 2002, Art. 2(4)



public enterprises as well as a foreign nationdijdpian by birth and desiring to be
considered as a domestic investr.”

An Ethiopian is a domestic investor so long as siliests in our country. A foreign
national may also be regarded as domestic invéstdre is Ethiopian by birth and
willing to be considered as a domestic investors&®s who are Ethiopian by birth
may acquire foreign nationality. Such persons nmagst in Ethiopia. If they need
to be treated as domestic investor, the EthiopianeBment will consider them as
domestic investors. On the contrary, if they aré wiling to be considered as
domestic investor, they could not be consideredi@sestic investor. Thus, the
option is given to them to choose whether to batée as a domestic investor or not
because they have foreign nationality and theyE#@pian by birth.

Nevertheless, what is the advantage of being cermidas a domestic investor?
There are some advantages to being consideredi@asestic investor related with
the privileges granted under the investment lawer&fore, if a foreigner who is
Ethiopian by birth chooses to be considered asnaedtic investor, s/he would be
legible to exercise the privileges granted to ddmoesvestors while they are not
granted to foreigners.

Foreign investor is “a foreigner or an enterprise owned by foreigationals,
having invested foreign capital in Ethiopia, andlunles an Ethiopian permanently

residing abroad and preferring treatment as adarigivestor.*?

According to this definition, a foreign investor uld be an individual or an
enterprise (business organization) who has foreaionality. An enterprise that is
owned by foreigners is a foreign investor. This nsedhe enterprise may be
established in Ethiopia according to our law(s). duterprise that is established
here in Ethiopia is considered as Ethiopian. Howesmach enterprise is regarded as

a foreign investor notwithstanding its establishtriarEthiopia. What is important,

M bid; Art. 2(5)
12 proc No 280/2002bid , Art. 2(6)



according to our law, is that the enterprise shdaddowned by foreign nationals.
Here it is essential to raise a question: shouddehterprise be owned wholly or
partially by foreigners? This is not clear from the/. However, the intention of the

legislature seems that the enterprise should bélywnoned by foreigners.

The definition also includes an Ethiopian who pemsraly resides abroad and
chooses to be treated as a foreign investor, fte i a foreign investor. Here
nationally does not seem to be a criterion to acaieg a person as foreign investor,
because an Ethiopian who permanently resides ilreigh country may not
necessary be a foreigner. Here, what is the det@rghifactor is the choice of the
Ethiopian who resides permanently abroad to betddeas a foreign investor.
Consequently, an Ethiopian who permanently resal@®ad and chooses to be
treated as a foreign investor is not allowed toestvin the financial sector, for
example. However, what do we mean by an Ethiopi2més it include an artificial
person, i.e. an enterprise or only an individualtfe Taw of investment does not
clearly respond to this issue.

C. Enterprise- is another essential term in the definition of teem investment.
What does an enterprise mean? The term “enterprisetlefined as “an
undertaking established for purpose of gaining iftd? In other words, an
enterprise is an undertaking whose purpose is tpneéiking. This means the
enterprise should accrue an economic benefit fosghwho invest upon the
sector. An enterprise whose purpose is profittimder according to Article 5 of
the Commercial Code of Ethiopia. However, if anegptise is established for the
purpose of cultural, religious or political goalsut not obtaining economic
benefits for the person(s) who make capital avilédr it, such an entity is not
an enterprise. Consequently, expending capitalam €£ntity cannot be regarded
as an investment.

D. Expansion and upgrading is also regarded as an investment under our faw o

investment* There could be an expenditure of capital on amaaly existing

13 Proc. No 280/2002 (as amenddt)d , Art. 2(2)
“bid, Art. 2(1)



enterprise to expand it or upgrade the same. “Esipan/upgrading” means
increasing in value, by more than 25% the full piitbn of service capacity of

an existing enterprise, be it in variety, volumeboth.™>

Let us assume that XYZ Share Company is an enserpstablished with Birr 200,000 to
produce leather products, such as bags. Now, ttterse promising and the demand of
the consumers increases. Thus, the owners de@dguytade the production capacity of
the Share Company by more than 25%. Accordinglg, ¢hpital of the company is
increased to Birr 275,000. Such an upgrading oaesgjon of the company is regarded as

an investment.

Let us consider another example. Cheque Share Gumpaan enterprise investing on
flower on the road to Nazareth on 2,500 hectarése dapital of the Company is 2.5
Million Birr. Now the owners of the Company reachedecision to invest more to expand
the investment. The Government has granted the@®XQuare hectares for expanding the
investment on flower. The shareholders agreed pemck some 325,000 Birr for each the
expansion. This expansion of the investment withr B25,000.00 on additional 1000
square hectares is an investment pursuant to Ar#(2) of the Investment Proclamation
No 280/2002(as amended).
QUESTIONS

Define the term investor in light of Ethiopian law.

Explain domestic investor as per Ethiopian law.

Analyse the elements of investment in light of Bhan law.

1.2 ELEMENTS OF INVESTMENT

There are three factors that are considered asalsmf investment.

a) reward (return); b) risk and return; and c) tithe

5 |bid ; Art. 2(8)
%, Gangadhar and Ramesh Bamvestment Management including Portfolio ManagemenAnd
Security Analysis, Anm Publications Pvt, Ltd, New DelhR003, Pp. 3



A. Reward

We have seen above that investment is made withintieation to gain profit. Thus,
investors, generally, may expend their fund to eareturn on it. The return is known as
reward from the investment, and it includes botirent income and capital gains or losses

which arise by the increase or decrease of an timesg.

Let’s say, Ayal has started producing bread in @eno way at Arat Kilo and distributes it
to the customers in Addis Ababa. The capital fag thvestment is Birr 10,000. She
invested on the sector with the expectation ofiprbforeover, let us assume that she has
got Birr Two thousand within six months of her istrment. This is a reward from the
investment.

B. Risk and Return

The second element of investment is risk and retlisk may be defined as the chance
that the expected or prospective gains, or prafiraturn may not materialize. It also
includes the fact that the actual outcome of inmestt may be less than the expected
outcome. It is important to not that the greater wariability or dispersion in the possible

outcome, the greater the risk will be.

In addition, risk means estimation about the degrebappening of the loss. Risk and
return are inseparable. Return is an expected iadoom the investment. It represents the
benefits derived by an investor from his/her inmestts. The rate of return required by the
investor largely depends on the risk involved ie thvestments. Thus, the investment
process must be considered in terms of both asméctsks and return. Risk can be
guantified by using precise statistical techniqUdserefore, risk is a measurable element.
Example Hailu has invested on flower on the road to Jimida must assess the risks
involved in the investment. For instance he shawddsider the possible pests that may
cause damage to the flower, the risk of the mdgiktre, the risks involved in transporting
the flower to Bole, and then the air transportipaet it to foreign countries and so on. On

the other hand, Hailu should estimate the expetdn, i.e. profit from the investment.



We have seen that risk and return are inseparadblgs, Hailu should consider both the

risks and return of his investment together.

C. Time

Time is the third element of investment. It offessveral different courses of action.
Conditions change as time moves on and investasldgiie-e valuate expected return for

each investment.

An investment could not be materialized within ayghort period of time. In other words,

investment is of long-term in nature. For examplegne needs to invest on a cement
factory, s/he should conduct market research tarenthe viability of the investment.

Conducting research needs a certain period of thkfter the research is done, machineries
should be imported and installed. This also is@odbne through time. Then, the factory
should produce sample cement, distribute the ptodund collect the feedback from the
customers. Then, the factory would start producéind distribute cement to customers. All

the above-mentioned activities need to be donaitirdime.

Let us consider another example. Almaz wishes teshon the textile. First, she saved a
certain amount of money, and let us also assuntesti®awas granted a loan from the
Commercial Bank of Ethiopia. Secondly, she hasmpart necessary machineries from,
say, German, Italy or any other country. The maai@s should reach Ethiopia and an
installation is necessary. Then, the factory stamtsluction. The production process needs
a certain period of time. In general, investmenttbyery nature is of a long-term process.
During this time, the investor has the opportunityre-e valuate the risks involved in that

particular investment, and take necessary measurasimize the degree of risk.

Further, investment requires a continuous flow @fisions. As we can observe from the
above examples, the investors should decide on aadhevery level of the investment.
Thus, investment is the result of a series of deess



Moreover, investors should from time to time reapge and revaluate their various
investment commitments in the light of new inforraat changed expectations and ends.

Investment decisions are based on data which reprédse observable environment and the
general and specifics of a given investment. lesakhe ability to analyze the data and
specifications properly to make an appropriatesieci Thus, investment is the result of a

series of decisions.

Thus, investment is an art and depends on thehartndividual investor employs to be
successful. An investment may be successful wherénvestor employs a suitable art. On
the other hand, investment is a science because #ne rules and principles developed

through time. In general, investment is an artamsdience.

QUESTIONS

Analyse the time as an element of investment.

How do you explain risk and return in investment?

1.3 ECONOMIC PRINCIPLES OF INVESTMENT

We have seen that investment is both an art andiemce. As a science, there are
fundamental principles applicable to investmentdémthis part of the material, we shall

discuss the essential ones.
A. Safety of Investment

An investment needs safety since the investor isva@s/her fund and time. Thus, adequate
protection should exist against the risk of los€apital. Investing in the form of shares is
said to be relatively safe because the risk isagprkie to diversification among different

scripts of companie¥.

1" Gangadhar and Babibid , p 15

10



For instance, if Abebe invests his fund alone,rtble of loss is higher compared with the
investment made together with others in the fornSlodre Company. In general, what is

required is maximizing the chance of getting profiany manner.
B. Liquidity

Liquidity is the second principle of investment.yAinvestment is said to be liquid, if it can
be converted into cash or sold as and when requirdiduid investment would enable the
investor to encash his/her investment whenevemdesl arises. It would also permit the
investor to sell off an unremunerative investmehgre by minimizing the losses, and
switch over to a more prommising investment. Thhs, liquidity of an investment offers

flexibility in the face of changing economic andifical environment:®

For instance, Dendir was investing on food processn Eritrea before the prevailing

regime came to power. Investment on this sectsafis since the return is very high in that
particular area. However, Dendir has sold it eaailg came to Ethiopia as the political
conditions changed dramatically. Thus, the investni@endir has made is liquid since it

was possible to encash it whence it was required.
C. Profit

We have seen that profit is an element of investmEme main reason of investment is to

accrue profit. Profit can be realized in eitheboth of the capital appreciation yi&ld

Capital appreciation occurs when an investmentsgaged of at a higher value compared
to the price for which it was purchased. Wheredifierence between the net selling price

and the purchase price is positive, it is saidet@dpital appreciatioff.

'8 1bid
¥bid, p. 16
20 |bid

11



Yield, on the other hand, is derived in the formntérest or dividend. The rate of dividend
may fluctuate from year to year, depending on ttoditability of the area in which money
has been invested where as the rate of interassually fixed®® If for example Kedir
invests on purchasing shares, such shares aretedapecyield a dividend at the end of the

year. This is an investment for Kedir i.e a cdmfgpreciation or yield.
D. Tax Implications

The investor may be required to pay tax on hisieome? According to Proclamation
No. 286/2002, Article 4, “every person having ineas defined here in shall pay income

tax in accordance with this Proclamation”. Inconse defined as “... Every sort of
economic benefit including nonrecurring gains iskcar in kind, from whatever source

derived and in whatever form paid credited or reeef>

In addition, an income from business activitiesaisable income under Proclamation No
286/2002 (Art. 6(b)). We have seen that investmennade to gain profit. An activity
recognized by the Commercial Code of Ethiopia asldrand is made to gain profit is
known as business activif{.

The rate and manner of business income tax isatggiby the provisions of Income Tax
Proclamation No 286/200%. According to this proclamation, business orgatitre shall

pay 30% of their income as tax.
E. Inflation

Inflation erodes the value of money invested. Tim earate of return, the money should be

properly invested. We have seen that investmend iBusiness activity. Business is

! |bid

2 |bid

% Proc. No 286/2002, (as amenddt)d , Art. 2 (10)
% bid, Art. 2(6)

% Seeibid, Arts. 17-30

% |bid, Arts 2(2) and 19(1)

12



undertaken for profit, and the investment mustlesist compensate for the rate of

inflation.?’

What do we mean by inflation? The term generalljanse “increase in prices coinciding
with a fall in the real value of mone$®.The increase of price and the decrease of the real
value of money definitely will have a negative impapon the investment. For instance,
the capital of the investor is Birr 220,000. Iflatfon occurs, the real value will decrease
and the capital will not have the power that it \@ashe time of investment. Therefore, the

investor might be forced to increase the capital.

F. Government Control

Government controls certain economic sectors arad thay affect investment. For
instance, pursuant to Article 5 of Proclamation288/2002, it is only possible to invest on
electric energy under a joint investment with thehi&ian Government. Thus,

Government control affects investment and it mesténsidered®

G. Legality
The investor is required to invest on areas thatadowed by law. S/he should also fulfil
other requirements like license etc. For instargréding mills, retail and brokerage,
among others, are areas exclusively reserved fonedtc investors® Therefore, no
foreign investor is allowed to invest on areas Hratreserved only for domestic investors.

Pre- requisite for investment

To have an investment, the income during one pariotime should produce earning in
future periods. In order to obtain a greater refarthe future, consumption in the current

2" Gangadhar and Babibid

2 Bryan; lbid, p. 794

% Gangadhar and Babibid

30 Council of Ministers Regulations No 84/20@&deral Negarit Gazeta Year, No...... , Addis Ababa,
Schedule

13



period is foregone. In general, for an economy afale to invest, total production must
exceed total consumptich. In other words, there must be saving. Savingésprocess of
setting aside a portion of current income for fatwse. Saving may take the form of

increases in bank deposits, purchases of secyntiéscreased cash holdinifs.

Saving is important to the economic progress ofoantry because of its relation to
investment. An individual should be willing to adist from consuming his/her entire
income and save. The preference of individualduture over present consummation, their
expectations of future income and to some extentréite of interest affect the extent of

saving by individual§?

Once individuals do saving, they must be willingitwest their money so as to increase
productive capacity’ To invest, it is essential to fully understand tpenciples of

investment we have discussed hereinabove.

Investment increases an economic capacity to pedaaddition, investment is the factor
responsible for economic growth. For growth to esmoothly, It is necessary that savers
intend to save the same amount that investors teishvest during a time period. It is
worth noting that if intended saving exceeds ineghthvestment, unemployment may be
the result. In addition, inflation may occur if Estment exceeds savifigTherefore, it is
essential to balance the saving with investmentgdneral, saving is an essential pre-
requisite for investment. A saving should be prbpéarvested otherwise, inflation may

occur.

QUESTIONS

Explain the prerequisites of investment.
How do you explain legality from the investmentrgasf view?

31 Encyclopaedia of Britannica; vol. 10, Pp. 837-38
% |bid, p. 482
33 bid

% Encyclopaedia of Britannica ,Vol. 6, P. 363

14



Analyse inflation from the investment point of view

1.4. TYPES OF INVESTMENT

Investment may be categorized differently. Fromdstaandpoint of an individual, two types
of investment may be distinguished: investmenth@& means of production, and purely
financial investment. Both types may provide a ntanereturn to the investor. However,
from the standpoint of the entire economy, pureigricial investments appear only as title
transfers, and do not constitute an addition talpetive capacity®

Investment may also be grouped into foreign (iragomal) and local (domestic)
investment. The classification of investment intwefgn and domestic depends on the
identity of the investor because the identity o ihvestor would attract several legal
consequences. The identity of the investor podésreint policy considerations, and this in

turn attracts several legal manifestations.

Foreign investment is an investment by a foreigregtor while a domestic investment is
an investment by a domestic investor.
Foreign Investor- who is foreign investor? See Article 2(6) of Hamsation No
280/2002.
A foreign investor is one who is a foreigner netmanently residing in Ethiopia and
who invests capital obtained from foreign sourcesrenvests profits accruing to
her/him from investment already made in Ethiopia or
A foreigner who is an Ethiopian by origin and che®4o be treated as a foreign
investor and invests capital s/he raised abroadgiovests profits made in Ethiopia
from previous foreign investment; or
An Ethiopian permanently residing abroad and chedsebe treated as a foreign
investor and invests capital obtained outside Fpihicor reinvests profits obtained from
prior foreign investment in Ethiopia, or an ent&serowned by foreign nationals who
invest capital raised abroad or reinvest profitslenetom previous foreign investment

in Ethiopia.

% The New Encyclopaedia Britannica; Vol 6, 2003, Bp3
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In general, investment made by a foreign invesar fioreign investment.

Foreign investment “involves the transfer of tamgilbr intangible assets from one
country into another for the purpose of use in tlmatntry to generate wealth under the
total or partial control of the owner of the as&éfsWe observe, from this definition,

that transfer of intangible asset is an essentainent. Intangible assets include
intellectual property rights, such as patents, dgpys, know how etc. In addition,

foreign investment also includes transfer of talegéssets. The purpose of transferring
tangible and intangible assets to another courgrjoigenerate wealth. Generating

wealth indicates that foreign investment is prdfiea

The term ‘foreign investment’ may also be defined“A transfer of funds or materials
from one country (called the capital exporting doynto another country (called the
host country) in return for a direct or indirectrjg@pation in the earnings of that

enterprise.®

What are the essential elements of this definitibh@ first essential point with regard
to this definition is that it involves transfer fifnds or materials. Fund denotes “the
sum of money or other liquid assets establishedther purpose of” investment in
another country [Garner; 2004:696]. The foreignestor will transfer this fund from
his/her country to another. Thus, we have two atesmtwhich involve in the
transaction of foreign investment. They are: camixgporting country and host country.
A capital exporting country is a state (countrgnfrwhere the investor sends his/her its
funds/and/or materials to invest while a host couigt a country where the investment
is made. In other words, a country where the fumdl materials reach and the actual
investment takes place is a host country. A cagmigdloring country is also called

“home state™™®

37 M. SornarajahThe International Law on Foreign Investment, Grotius Publications, Cambridge
University Press, New York, 1996, p 4
38

3911 SD Model International Agreement on InvestmfamtSustainable Development; 2005, Art. 2(I)
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The main purpose of foreign investment, accordiagthte above definition, is to
participate in the earnings of the enterprise.theowords, investment is made with the

main purpose to accrue a benefit from the investmen

Foreign investment may be either foreign direcestment or portfolio investment.
Foreign Direct investment (FDI) is investment that is made to acquire a lasting
interest the investor’s purpose being to have &ce¥e choice in the management of
the enterprise. To be more specific, a foreignalinevestment is ownership of assets
by foreign residents for the purpose of controllthg use of these asséldn case of
foreign direct investment, the foreign investoredity controls his/her assets that are
made on investment in host country. For examplenJs an American investor who
invests on flowers in Ethiopia. He has expended BB million on the investment. He
recruits staff working for his investment, like theardian, secretary, flower cutters and
soon. Thus, John has exerced the right of ownershep his assets directly. Therefore,

the investment is foreign direct investment.

According to the United Nations (UN), an invest®said to have the controlling power
over the investment where s/he/it has ten perdé86] or more of the voting powers in
the firm. This is to indicate the power of the ist@ to decide upon the affairs of the
investment. In other words, controlling the investihrefers to the power to exert

control on the management of the affairs of themmise.

The power to control the management of the entsmould vary according to the type
of business organization in question. For examje,cases of partnership, all
shareholders have equal voting powers irrespectivetheir contribution unless
otherwise agreetf. Thus, according to the principle of managemenpatnership, a
person who contributed 1000 Birr will have equalivm@ power as another who

contributed 100,000 Birr. However, our commerciade gives the liberty for

“°Sornarajahlbid, p. 4
*1 Commercial Code of the Empire of Ethiopia, Prowtion No. 166 of 1960 egarit Gazetg 19" Year
No. 3, Addis Ababa,'5May 1960, Art. 234
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shareholders (partners) to agree that the votimgepshould be as equal as the amount

of the contribution of each partner.

On the contrary, the power of voting depends onatmeunt of contribution of each
shareholder in case of companies. For example,réiogcpto Article 535(1) of the
Commercial Code, a majority is a “majority of memseepresenting more than one
half of the capital” of the private limited compar§imilarly, a shareholder in a share
company has a voting power depending on the prigpotd the amount of capital
contributed (Art. 407(1) of the Commercial Codedr Example, Azeb has contributed
Birr 500 to a share company while Zinash contriduirr 150,000 to the same
company. Consequently, Zinash has the power ohgd00 times more than that of
Azeb.

Therefore, the UN threshold of 10% of voting rightsuld be meaningful with regard
to companies under Ethiopian law, and it would beeavise in case of partnerships

devoid of the agreement.

The second criterion to determine foreign diregestment is that it is made to acquire

lasting interests. This means that foreign investieemade for long term.

What do you understand by lasting interest? Or-@ngn investment? In fact, there are
no specific yardsticks to determine whether or aogiven investment is lasting.
However, we can take into account the intentiorthef investor. If the intent of the
investor is invest for a long period of time, thabuld indicate the intent of such
investor is to acquire a lasting interest from itheestment. The amount of investment
may also indicate whether or not the investmefdssng. The sector of the investment
would also indicate the nature of the investmelt. €&ample, investment made on
factories in general could be regarded as a lomg-tene since it could not be

accomplished during a short period of time.



In a foreign direct investment, the investor igtéed to protection of both the domestic
law of the host state and the diplomatic protectbthe home state from which it was

exported?

Why such double protection is granted to a direc¢ifjn investment?

First and for most, a foreign investor uses theneoty that would have been used to
advance the economy of the home state. In othedsyaf the investor were not
investing the capital in a host country, it wouldve been used to promote the
development of the capital exporting courfthfor example, Mike and his two friends
invest on the pharmaceutical sector in Ethiopidnaitcapital of 5 million Birr. There is
a general presumption that if Mike and his frierddd not invest such capital in
Ethiopia, they would invest it in their countryethare using the wealth of their country
to invest in Ethiopia. In general, foreign investarse the wealth of their country.
Therefore, the home state is justified in ensutivad the resources invested in a foreign

country (host state) are protected.

In addition, investment by its very nature requithe continuous presence of the
investor and his/her its capital in the hose staéhen, this requires or necessitates the
protection for the person(s) (the investor) anddagital that is invested. For example,
the investors should spend a certain period inhthst state so long as the investment
continues. To perform the investment peacefullgalerotection is essential. We have
seen that personnel and the plant for the invedtsteruld be present for a long period
of time in the host state. The enterprise (or tlamtpas a property needs protection.
Moreover, the personnel require legal protectibeirtrights should be protected while

they are at work.

Further, the investment is made for the good oh bwttions. The investment made in
the host state definitely will enhance the econodegelopment of the host state. It

would create an employment opportunity for thedests of the host state. The benefits

*2M. Sornarajahlbid, p. 5
3 bid



accrue from the investment will not eventuate ia dbsence of such investmé&hfhe
capital exporting state will benefit from the ptefithat accrue from the investment

because the investor is entitled to take the gradithis/her/ its home.

Foreign direct investments are made largely by imatibnal corporations.
Multinational corporations are large business omions so the sum of money
invested is large. Further, those multinationalpooations will implement a global
strategy in making foreign investment. Consequerdbntrolling is essential for the

implementation of the global straté§y

We have seen that in foreign direct investmenis mecessary for the investor to be
present physically in the host state. The foreigrestment has to be held in the host
economy since it operates there. This will cre#ite conducive environment for the
investor to be active participant in the econonnid political process of the host stéfe.
In foreign direct investment, there is a movemdrgemple and property from one state
to another, and such movement has potential foflicobetween the two states. The
investor needs to keep secret the competitive ddgas of that state to maximize the
profit. Similarly, the host state requires to acqua lot out of the investment such
competitive interests require the protection ofnbtbite interest of the investor and the
host state. Personnel attract diplomatic protectiole the property requires equal
protection. Thus, it is argued that the right aémlcan be extended to the protection of
foreign investment. At this juncture, it is impartdo note that the roles of international
law on foreign investment lie in the effort to extiediplomatic protection to the assets
of the alien. However, this argument was criticizad the ground that it leads to

unwarranted interference in the domestic affaihefhost stat&

Portfolio Investment- “is a movement of money for the purpose of buysigres in a

company formed or functioning in another courifrfthe World Bank defines portfolio

S Ibid, p 5-6

% |bid | p. 6

" bid

% |bid, p. 8

“9 Sornarajahtbid, p. 4
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flows as consisting of “bonds, equity (comprisingedt stock market purchases, American
Depository Receipts (ADRs), and country funds), amahey market instruments (such as
certificates of deposits (CDs) and commercial paper As we can see from these
definitions, in portfolio investment, the investpurchases shares from the host country
business organization. The nature of portfolio stireent does not offer the opportunity to
control the business organization. In other wonmdgortfolio investment, there is a divorce

between management and control of the companytanshare ownership in7t.
Domestic InvestorProclamation No 280/2002 Art 2(5) defines donteistvestor as:

An Ethiopian or a foreign national permanently disg in Ethiopia
having made an investment, and includes the GowarhnmPublic
enterprises as well as a foreign national, Ethiopiay birth, and

desiring to be considered as a domestic investor.

From this definition, we can gsee that for an itoeto be regarded as a domestic investor
s/he or it must either be 1) An Ethiopian natiormal;2) A foreigner who is a permanent
resident of Ethiopia; or 3) A person of Ethiopiangm who is no longer an Ethiopian
national even where s/he does not live in Ethigpidong as s/he chooses to be treated as a
domestic investor; Or 4) Public enterprises whicboading to Proclamation No. 25/1992,
business entities owned by the Ethiopian Governmentegional governments or other

state entities in Ethiopia. In short, they are jmiyplowned business entitiés.

In general, we have seen that investment may begeared as foreign and domestic.
Foreign investment may further be classified imoefgn direct investment and foreign

portfolio investment.

QUESTIONS

Define foreign direct investment.

How do you explain domestic investment?

*0 Bhalla and Ramubid, p. 516
*1 Sornarajah lbid, p. 4
2 See Seyourbid, p. 5-6
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1.5 FACTORS THAT AFFECT THE DIRECTION OF FOREIGN
DIRECT INVESTMENT

Why do you think investors wish required to invasroad? Researchers have examined
this issue almost for forty (40) years and theofelhg three points have been forwarded as
reasons for foreign investment. The first reasahas multinational companies own assets
that can be profitably exploited on a comparatividyge scale, organizational and
managerial skills, and marketing net works. In otherds, foreign investment is attractive
to those who own a large amount of money and maisdg&ills. Secondly, the profit that
could be gained from investing abroad is greaten tthat could be gained from the home
country. Thirdly, investors decide to undertakesfgn direct investment (FDI) where it is
preferable to licensing the productidhin general, foreign investment is more profitaiole
the investor than domestic investment, and thiact foreign investors.

There are also economic factors that determineFdke They are: A)market-seeking
FDIs are made in seeking market for goods and sesyiB) Resource/asset seekiRg
investors require resources or assets to prodacetherefore, they will invest in locations
where resources or assets are availabl&ffjiency seekingis another factor stimulating
foreign direct investment. Thus investors will urtdke investments where the production
is efficient in terms of cost.

Economists have developed different theories tda@xphe factors that affect the direction

of foreign investment. What are these theoriesukatiscuss the most important ones.

Transportation costsit becomes unprofitable to ship some products g ldistance
when transportation costs are added to productistsc For example, Cemex has
undertaken FDI rather than exporting the produdt.is essential to note that

transportation costs have little impact on the tiedaattractiveness of FDI on

%3 (?), Trade and Foreign Direct Investment (?), P. 50
** Gibrehiwot Agebalnvestment, (Unpublished), 1999, Pp.10-11
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electronic components, personal computers, med@apment, computer software,

etc because transport costs are very ninor.

2) Market Imperfections (internalization theory) - Market imperfections provide a
major explanation of why enterprises may prefer &Ddither exporting or licensing. What
are market imperfections? Factors that inhibit reaifkom working perfectly are called
market imperfections. A market imperfection thatfévoured by most economists is

referred to as internalization thectfy.

Market imperfections may arise where there are dmpents to the free flow of products
between nations. Thus, impediments to the free Bibproducts between nations decrease
the profitability of exporting the products. Wheeevthere are market impediments,

investors may opt for FDY.

3) Competition strategy —Another theory that explains FDI is that FDI flovare a
reflection of strategic rivalry between enterpriseghe global market. If one enterprise
cuts prices, another competitor will also do thensaOn the other hand, if one raises
prices, the others follow to retain their markesrgh Knicker Bocker argued that the same
kind of imitative behaviour takes place in FDI. Fastance, Toyota and Nissan responded
to investment by Honda in the United States of Ao@eand Europe by undertaking their

own FDI in the countrie®®

It is also observable that Fuji is compelled tddal Kodak to ensure that Kodak does not
gain a dominant position in the foreign market. rE&lfiere, Fuji invests in a country where

Kodak invests with the intention of not allowing ¢ak to take the advantage of FBI.

% Charles W. L. Hillinternational Business: Competing in the global Maket (Fourth Edition), Tata
McGraw-Hill Publishing Company Limited, New Dell003, p. 213

%0 |bid, p. 214

> |bid

%8 |bid, p. 216

*Ibid, Pp. 216-17
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4) The Product Life Cycle —Raymond Vernon’s product life-cycle theory isocaissed to
explain FDI. According to Vernon, an enterprisettisaa pioneer in its home markets may
undertake FDI to produce a product for consumpiioma foreign market. For example,
Xerox which produced photocopier in the United &tadf America, invests in Japan (Figi-
Xerox) and Great Britain (Rank Xerox) to serve thamarkets. Then they shift their
production to developing countries to satisfy tieendnds where labour costs are lower to

produce®”

According to Vernon’'s theory, firms invest in a égn country when demand in that
country will support local production, and they @sv in low-cost locations. Thus, investors
invest in developing countries where productiont gedow. However, it is worth noting

that a large demand in a foreign country does Botssitate foreign direct investment. It

may be more profitable to license instead of FDIthe production of the produtt.

5) Location -Specific advantages—According to John Dunning, location specific
advantages can help to explain FDI in additionhi tarious factors we discussed above.
Location specific advantages are advantages tisd iom using local natural resources
and know-how that helps the investor to producenring refers to this argument as the

eclectic paradigri>

For example, an investor will invest in a countryrere oil as a natural resource is
abundant. In addition, an investor may invest icoantry where there is low-cost highly
skilled labour.
QUESTIONS

Explain how competition strategy determines theation of FDI.

Analyse location specific strategy as a determiri@ogor of FDI.

0 1bid, p.27
®1 |bid
%2 |bid, p 218
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1.6 INVESTMENT IN DEVELOPING COUNTRIES

Under this topic, we will consider the trend of @stment in developing countries in

general, and then we will consider the experieridada.
1.6.1) General

In developing countries, the trend is that bottoing and outflows rose in 2005 although
trends varied by regions. According to the studgdrected by the UN, inflows into and

outflows from Latin America and the Caribbean andstVAsia rose in 2005. But, only

inflows rose in Africa and East, south and SouthstEAsia in the same year. West Asia
underscored both inward and outwé&td.

Africa

In Africa, rising corporate profits and high comntgdgrices helped boost inflows in 2005
to $ 31 billion from 17$ billion in 2004. Howevethe region’s share of global FDI
remained at around 3%. The inflows concentratedhining, in particular oil and gas,
although there was also investment in services fthen United Kingdom, the United

States, South Africa, China, Brazil and India.

With respect to manufacturing, low skill labour,agmented markets and lack of
diversification inhibited FDI in Afric&”

South Africa, Egypt, Nigeria, Morocco and Sudancaited for 66% of the region’s FDI
inflows in descending order of value of FDI in 2083nvestment from China and other

Asian economies increased particularly in the oi gelecom industrie¥.

8 United NationsWorld Investment Report, FDI from Developing and Transition Economies:
Implications for Development, 2006, P.40

*Ibid, P.40

%% |bid, P.41

% Ibid, P.42
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FDI inflows into East Africa fell to $ 1.7 billiofrom $ 1.9 billion in 2004, which
represented only 5% of the inflows to Africa. Tvaztors are pointed out as reasons for the
decline in the inflow of FDI in East Africa. Thesencern the fact that the sub-region is
poor in resources, and there is a political in$itgbiAs a resul,t the inflow of FDI into
Ethiopia, Kenya, Madagascar and Mozambique declime@005. On the other hand
Uganda attracted more FDI due to its continued maconomic and political stabilify.

With regard to out flow FDI in 2005, Africa’s shafdl by 44% to $ 1.1 billion from $ 1.9
billion. This comprises only 0.1% of the world FButflow and only 0.9% of developing
countries out flows. In 2005, Nigeria, Liberia, Moco, the Libyan Arab Jamabhiriya,
Egypt and South Africa were the top six countrieout ward flow FDI, accounting for
81% the region’s outflow®

Sectorial trends

The trend shows that the FDI inflows to Africa i@0% were tilted towards primary
production, particularly oil. It also shows an iease in service sector, especially in
banking. Algeria (55%,) Egypt (37%,) Nigeria (80&®)d Sudan (90%) attracted FDI in oil
production®

Policy Developments

African countries continued to liberalize their @stment environments. Most of the
African countries made their environment favourablénvestment although some of them
made the environment less favourable. In additithe trend towards privatization

continued across Africa. African countries alsempted to change the investment climate.
Countries like Egypt, Ghana, Senegal and SouthcAfniave reformed their tax systems,

and as a result they often reduced corporate indaxes. In addition, some have ensued

57 \bid, P.44
%8 |bid, P.45
%bid, P.45
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operational conditions for TNCs. For instance, Hdyas been facilitating the entry and

residence of foreigner$.

Further, some countries such as Ghana, and Mad fefermed their admission procedures
by introducing one-stop shops, having recognizetidh investor-friendly admission phase
has a beneficial effect on the subsequent relshipnbetween the host and the investor.
Some other countries also acted to remove somheokeay constraints in attracting and
benefiting from FDI. South Africa, for instance, shantroduced a Skills Support

Programme (SSP) to enhance the supply of skilleoud'*

Some policy changes have also been made with respeegulatory framework less
favourable to FDI in the extractive industries. leaample, the Central African Republic
introduced an indefinite suspension of the issuasiceew gold and diamond mining
permits and banned foreigners from entering minboges. Zimbabwe continued its
indigenization program by requiring all foreign- w&d mining companies to sell a 30%

stake to local businesses within a 10-year péefiod.
African countries concluded bilateral investmeeraties to regulate investméent.
1.6.2) India: A Successful Developing Country in Imestment

Since 1991, India has opened its doors to foraigestment. Prior to the implementation
of the 1991 Indian economic policy, foreign investmwas allowed on a case-by-case
basis. However, now the Indian Industrial Policpelialized the internal licensing
requirements for business and retained only mininpuacedural formalities. The policy
removed restrictions on investment and it fac#itheasy access to foreign technology and

foreign direct investmerit'

©bid, P.46

" bid

2 |bid, Pp. 46-8

" Ibid, P.48-9

" Mark B. Baker, “Awakening the sleeping Giant: ladind Foreign Direct Investment in the'Zlentury,”
15Indiana International & Comparative Law Review, 389 (2005),
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The Industrial policy of 1991 was aimed at avoidihg red tape and corruption in the
bureaucracy, and liberating Indian business. THeybas resulted in increasing income

and improving the living standards of Indian resigeover the last decade.

Labour- The local employment population is another gresatefit for investment in India
in addition to the liberal investment policy. Indsgaone of “the largest domestic markets in
the world and it has a large labour force availatileelatively low cost”® India has very
educated workers especially in the area of engimgand science. The country welcomes
approximately 200,000 new engineers per year. laffexs investors higher potential rate
of return than any country in the computer softwseetor. The people are fluent in the
global language English, which offers an advant@gdoreign investors in the country.
The Indian labour has a generally favourable altittowards foreign investment. What is
more, foreign investors could employ foreignerssithe Indian investment law does not
prohibit doing thaf.’

Despite the fact that India offers educated workergestors faced delays due to Indian
workers failure to understand what they are expetaeperform. The reason is believed to
be that Indian workers are not being onsite. Initaafdto delays, there are also hidden
costs associated with outsourcing jobs to IndiaaAssult, investors have been forced to
expend more money and hence, many companies cotilélg look for places cheaper

than India, such as Argentina and ColonfBia.

Tax treatment- India has also made changes to its tax law withiesv to increasing
foreign investment. As a result, the rate of imghrties for capital goods has been greatly

reduced?®

’® Ibid

® Dev. Econ. GroupWVorld Bank Group, Improving the Investment Climate in India 10 (2002)
" Mark, Ibid

8 |bid

" Ibid
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Investing in developing countries abroad

Foreign investors are encouraged by several fattomsvest abroad in general and in a
developing country in particular. There are alstddes that pull investors to invest abroad.
These factors may be categorizegab factors angush factors.Pull factors are factors
that attract the investor towards developing caestto investPush factors,on the other
hand, are unfavourable factors in the home statheoinvestor that repel the investor from
that country. Thus, push factors have the forcpugh the investor to opt for a favourable
condition to invest in. Therefore, the investorlwib to abroad to invest. It is worth noting
that push factors are the opposite of pull factors.

The following may be thpull factors for investors to invest in a developing country:

1. Market pull factors— Investors need market for their production. Nodags, the
world is divided into different economic blocks.rrexample, there are the common
Market of Eastern and Southern Africa (COMESA), dpgan Union (EU) etc. If
the product originating from a member country oblack, it may benefit from
preferential tax treatment compared to a similaxdpct originating from another
region. For example, a product originates from &fa will get a preferential tax
treatment in COMESA than a similar product thagimated from China because
Ethiopia is a member to COMESA while China is nbhus, if the particular
product has a demand in COMESA, Chinese investor went to invest it in
Ethiopia to be a beneficiary of the COME&Market pull factors are the most
important determinants of FDI especially in hostrezmies. Large Markets that are
emerging in developing countries will be more atikee. However, the size of the
market depends on the type of the product. Thesc#pacity of the consumers to
buy the product is cruciét.

2. Resources An investor needs natural and human resourcesr@iiable manner to
produce or manufacture. Thus, the investor couldtbracted by the abundance of

natural and human resources available in developmmtries. An investor will

8 Seelbid, Pp. 28-9
81 United NationsFDI from Developing Transition Economies: Implications for DevelopmentWorld
Investment Report, 2006, P.155
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prefer to invest in a country where natural resesinceeded for the manufacture of
his/her/its produce are available in a large qmamtnd at a cheaper in pri€eln
addition, an investor will be attracted to invest a country where skilled,
disciplined and cheap labour force is found, ofaetors being equé?

3. Policy frameworks of a host country also determine the direction Ridl.
Liberalized economic policies and privatizationipiels of a host country attract
FDI. Regulations and inducements encouraging FDd @mvestment treaties
(bilateral or multilateral) facilitating FDI are pdiactors®*

4. Political and economic stability: Investors are investing with a view to gaining
profit which would be realized through time. Thts,gain profit, the political and
economic stability of a country are essential. €fae, investors will be attracted
to invest in a country where there is political @wdnomic stability.

5. Existence of relevant clusters- The nature of investment requires the existarice
some inputs from other enterprises. A group of rpniges feeding each other
within put are known as a cluster. For examplexdile factory needs an enterprise
that spins cotton and produces raw material toywwedlothes. An investor will be
attracted to invest in a country where inputs amalable for him/her/it to produce.

6. Growth: An investor wants to invest in a country whereréhis a demand for the
product because this may reduce cost to transperptoduct to such country by
producing it in the country. This definitely wilincrease the profit from the
investment. Investing in the country where theréamand for the product will also
enable the investor to adapt the product to loealds and taste. The point here is
that the foreign investor prefers to invest in twantry if customers of a given
product grow in number, the other factors beingesam

Lax Environmental Laws —Developed states require investors to ensure theat

investment does not affect the environment negativEor example, they may
require investors to reduce their carbon emissma specified level. In short, the
investment law of developed states is very strigbriotecting their environment. On

the other hand, developing countries have lessctstaws in this regard.

82 Mark, Ibid
83 United Nations|bid
84 |bid
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Consequently, investors would invest in developtogntries to reduce additional

costs due to strict environmental 1&W.

Push factorsthat repel FDI in developing countries include:

1)

2)

3)

Market push factors- Developing countries have limited home market thay
not expand as required by investors. Thus, thes paish factor since the investor
may wish to go out to find mark&t.

Increases in production costsre also driving factors. Increase in productiostso
may be the result of rapid economic expansionccarcity of resources or inputs.
Increase in labour costs is a crucial factor thashes investors. In addition,
inflationary pressures also are pushing factors.

Home country business conditionsnay be the cause for the investor to opt for
international investment. For example, if the cotitip& in the home country is

stiff, the investor may need to move into a foreigarket®®

MOTIVATION AND STRATEGIES

A.

Market-Seeking — FDI is the most common type of strategy for TN@gheir
places of internationalization. This was confirmbg a study conducted by
UNCTAD as the most significant motive for FDI. Rautarly NTCs in developing
countries invest to open or secure markets sineerggources, like oil gas, are
available in their home countriés.

Efficiency-seeking —FDI is an important motive. In Asia FDI investnenn
electrical and electronic products, garments anddivices are made based on the
principle of efficiency seeking. They mostly coresicefficiency to mean low-cost

labour but for Indians it means “primarily the sygies to be gained through the

85

Ibid: 30

8 United Nations|bid, p. 155

7 |bid
% |bid

8 United Nations, World Investment Repdfl from Developing and Transition Economies:
Implications for Development, New York and Geneva,. 2006, p, 158
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international integration of production and servasivities, rather than “low cost
inputs”

Efficiency seeking investments depend on the naifitee product and the particular type

of global production network in which it is locatéthe two main types of networks are:

[. Buyer driven — Large buyers control branding, marketing andessdo markets and
strive to organize, coordinate and control the @albain in industries such as agro-

industries, garments, furniture & toys.

[I. Product driven — Key companies own crucial technologies and ofiners in the net
work, especially supplies e.g. Electronic & autoitesh Industry clusters are also
an important aspect of product-driven global praducnetworks.

C. Resource- seeking:ts of moderate significance. FDI may be made twse
material resources abroad, e.g. China, India, jurke
- Due to competition, TNCs are extracting resourceuntries beset with civil
wars, ethnic unrest or other difficult conditiong.eChina National Petroleum
Corporation (CNPC), ONGC and Patronas (Malaysiattgonal oil company), are
heavily involved in oil exploration and productionthe Sudan where a number of

conflicts are raging’
QUESTIONS

1. How do you evaluate the trends of investment iretiging countries?

2. Analyse the motivation to invest in developing coias

% |bid
*L |bid
2 |bid, p. 161
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1.7 INVESTMENT LAW

1.7.1 Definition and Nature of Investment Law

Law of investment, in general, is a branch of a tmsisting of set of rules that regulate
investment. Investment law may be either intermaiolaw on foreign investment or

national law.

International law on foreign investment may be defined as a set of rules that govern
international investment. International law on fgreinvestment has been and is being
shaped by on interplay of various economic, pdalltend historical factors. It is generated
by the eventual resolution of conflicting nationaterests. The interests of capital-
exporting states have clashed with those of thé@atdmporting states. The international
law on foreign investment is a resultant resolutiorsuch conflicts. It is a field by which
economic theories, political science and relatehsihave helped to shape the arguments
in the field®®

It is a field of international law which calls farcreation of alternative theory because
it cannot be explained in accordance with any estheory of international lai Now,

the rules are not cledt.

National investment law -Investment is a commercial or business activBysiness
activities are governed by Commercial Code/law. @emtial law cuts across both the law
of obligations and the law of property. That meaosimercial law includes some part of
the law of obligations and the law of propetly.

For instance, the transactions of business in géaed investment in particular require the
application of the law of contract since it invadveontractual transactions. Properties are

the subject of contracts in investment.

% M. Sornarojahlbid, Pp. 2-3

*Ibid, P-3

% |bid, P-4

% George Whitecross Pator Text Book of Jurisprudence(third Edition),Oxford, London, 1967,pp. 245-
46

33



Let us consider another example. An investor mgyontnor export products or other goods
that are related to his/her investment. An investbould import machineries and
equipment for his/her investment. Those machinemesequipment should be transported
to Ethiopia. In such a case, a bill of lading mayused. A bill of lading is a receipt for the
bailment of a specific object and possesses théityjud being ‘negotiable’. Thus, it
represents the goods in some way. It is also ardentithat contains a contract for the
carriage of the goodS.In short, it both includes contract and propefiyis shows that an

investment involves the application of the law ohtract and property.

Further, we have seen that investment activityigegned by commercial law. Commercial
law developed through practice by merchants andsth&e ‘received’ it into a legal

systemr?

Recently, state regulations grows to regulate tigistry and with the creation of public
utilities owned by the State have led to the intmsof public law into the realm of
commercé? This shows that commercial law is also a publie. IBo you remember what

public law means?

Public law is a body of law dealing with the reteis between individuals and the
government® Investors are individuals and the government wmegsl investment.
Therefore, law of investment is a public law.

One of the purposes of our Commercial Cod is, ds@ted under the preface as follows:

---We have directed that in the expansion and datetton of our

commercial laws, great attention should be giverth® control of all

trading, ...
Ibid, p. 246
% |bid
% |bid

190 Bryan.;Ibid, p. 1267
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This clearly shows that commercial code is pubbevlby its nature because the

government regulates the transaction of investragm@t commercial activity.

Investment law regulates investment in generalandng others addresses the following
issues among:

A. It defines important terms likmvestmentandinvestor. International investment
agreements are international investment law thimel¢éhese terms. National laws
also devote certain provisions to define investrrsend investof® In so doing,
the investment law regulates investment. For examphany international
agreements define investment as something establligbcording to the laws of
the host country?> The main purpose of such definition is to enstivat
investment has been properly registered and liceimsaccordance with the laws
of the host country. As was have discussed eaiilwestment law classifies
investment in to varies categories, such as foreligect investment, portfolio
investment, domestic investment etc.

B. Admission and Establishment of Investment- Investment law regulates the
entry of foreign investment in a host country. Eathte may wish to restrict
investment in certain sectors of the economy tosthte or to domestic inventors.
Investment law puts requirements to establish pngas to undertake investment
activities, and the forms of enterprises. It alsdudes ownership restrictions and
related issues.

C. National Treatment — A host country is required by international istreent law
to treat foreign investors in the same manner aoma/domestic investors.
However, the host country may not treat foreigresters equally with domestic
investors. It is worth noting that a customary ingtional law does not
necessarily require states to extend nationalnresat to foreign investors. Such
national treatment is provided by bilateral investintreaties or/and national

laws.

101 See for example Proc, No 280/2008d, Art.2
192 UNCTAD, International Investment Agreements:Volume 1(2004), P.122
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D. Guarantees Investment law provides guarantees to investémgernational

investment law is aimed at guaranteeing foreigrestors. History has shown
nationalization and expropriation of foreign dirécvestment. Thus, customary
international investment law guarantees investgesnst those and other forms of
expropriation of investment.

Environmental Issues:- are also addressed by investment law. Today, it is
realized that economic activities are closely Iohki® the protection of the
environment. Thus, investment treaties have begunintiude provisions
addressing environmental protection.

Labour Issues —The inclusion of labour provisions in investmdrgaties is
growing although they are always included. The rhd&onal Labour
organization’s Tripartite Declaration of PrinciplgSoncerning Multinational
Enterprises and social policy (1977) and the DECDBl8delines on Investment
and Multinational Enterprises (1976) are the twtenmational agreements that
address labour issue. Promotion of employmenbsf bountry’s nationals is one
of the labour issues treated by the investment lov. example, the Ethiopian
Investment Law requires, in some cases, that foeegybe replaced within a
specified period of time by Ethiopians who haverbé&ained by the investors
(employer)'® Investment treaties may provide for minimum stadsaas to
wages and working labour conditions. It may alsdrasss the right of workers to

organize labour union.

We will treat these points under this subject.

QUESTIONS

N

Define international investment law in your own a®r
Analyse important areas investment laws governs.
Define investment law from domestic investment poirview?

Analyse the nature of investment law in Ethiopia.

103 See Proc. No 280/200mjd , Art. 38.

36



1.7.2 HISTORY OF INVESTMENT LAW

Throughout the history of capitalism, investmers baen primarily the function of private
business; during the 20th century, however, govemim in planned economies and

developing countries have become important investér

Before the 1930, investment was though to be slyoaffected by the growing rate of

interest, with the rate of investment likely toerias the rate of interest fell. Since then,
empirical investigation has shown business investne be less responsive to interest
rates and more dependent on business men’s expastabout future demand and profit,
technical changes in production methods, and tipeat®d relative costs of labour and
capital'®

Foreign investment, as one form of investment, mesessitated to ensure raw materials
for productions in the Western states continuedhAttime of colonization, resources were

transferred from colonies to the metropolitan pessay that they could be converted into

manufactured products or used to fuel the indusstnighese states. In the earlier stages, the
petroleum sector was the most prominent sectorfdgign investments. At that time,

concession agreements were used to tie up resdordeseign investment®?°

As time went, on the concession agreements ceadsslthe norm in investment and were
replaced by the production sharing agreements. eThgseements reflect the shift in the
power equations that have taken place within tvestment, particularly in oil industry.
Indonesia was a pioneer in the field of devising merangements for the oil industry. Such
a shift was aided by the formulation of internaéiblaw doctrines such as the doctrine on
the permanent sovereignty over natural resourcdse doctrine of the permanent
sovereignty over natural resources has been ttadsiato national legislation. Thus,
constitutions and foreign investment legislatiororporated the doctrine. It was also
possible to draft investment contracts that entheehost state having greater control over

194 Encyclopedia of Britannica, Volume6 p. 365
195 |bid, p. 363
1% sornarajahtbid, p. 31
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the process of the exploitation of the mineral veses. As a result of this development, it
was recognized that host states have the powesriwat their natural resourcé®. Thus,
international agreements which have provided sicanit rights for investors were began in
1959!%

1.7.2.1) HISTORY OF INTERNATIONAL LAW ON FOREIGN IN VESTMENT

International Law on Foreign Investment has pastedugh some history. The first
attempt to create rules to govern the conduct iigo investment was made by the United
Nations conference held in Havana after World WaAt that time, it was felt essential to
reconstruct the damage caused by the war. Havimgid this reconstruction purpose, a
general attempt has been made to create an Interakfrade Organization (ITO). The
proposed law of ITO under Article 12 provides psions for the conduct of foreign
investment that include the host states’ abilityeggulate investment. This provision was
opposed by some countries, particularly the Uni&dtes of America. Such countries
argued that the provision is contrary to liberadremmic principles and public international

law. The opposition contributed to the demise effrO.

In place of ITO, the General Agreement on Tariffgl &rade (GATT) came into being.
However, GATT deals with a reciprocal tariff redoatagreement and it does not directly
deal with foreign investment. In addition, the pssans of GATT will only be applicable if
states have concluded agreements to govern iniemahtrade between thetf?

When countries became free from colonization dutimg early 1960’s, they wanted to
control their resources. Consequently, there wa®srdlict between the interest of host
countries and the principles of international ldvattdetermined the relations between

investors and host states.

bid, pp. 32-33

198 Haward Mann and Etal; 11ISD Model International A&gment on Investment for Sustainable
Development.https//www.iisb.org. April 2005, p. V

1%Edmund Kwaw; GATT and the Debate about Investment Liberalization p. 113
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What do you think is the cause of such conflictZ Trewly independent developing
countries desired to control their natural resosire order to realize their dreams of
development. On the other hand, the rules of pubternational law concerning foreign
direct investment lacked a development-focusedagmbr. Consequently, there emerged a
conflict between the interest of the host stated the rules of international law on the
field. Developing countries wanted rules of int¢ior@al law that would promote their
desire to develop by sharing fair profits from figre investment. Thus, developing
countries advocated the reconstruction of inteomati economic order in a manner that
would expedite their economic growth and developm&hey succeeded in having the
Charter of Economic Rights and Duties of Statesubyg their majority at the United
Nations. According to this Charter, the right dfsdhtes to regulate, supervise, expropriate
and nationalize foreign investment has been rei@ssddevertheless, the developed states
argued that the resolution contradicts the rulegublic international law on foreign

investment.'®

The evolution of international rule making in theld of foreign investment is marked by
the growing prominence of bilateral, regional anldrifateral agreements aiming at
encouraging foreign investment. Such arrangemesis hlso an advantage in providing
substantive standards with regard to the admisanohtreatment of foreign investment by
host state$™*

1.7.2.2 HISTORY OF INVESTMENT LAW IN ETHIOPIA

Coming to Ethiopia, though it is not possible to pbint the date investment was started, it

is not new to Ethiopia.

I. The Emperial Era

The Ethiopian economy after the war with Italy wdescribed as a mixed economy in

which the private and public sectors worked hanrtand to achieve economic progress.

10pid, p. 114
M bid
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The private sector was having good ground during gleriod since there was no any law

that limited the private busine5¥.

In the Emperial era, Proc. No 60/1944 and 107/184®8 enacted to promote foreign
investment in Ethiopia. In 1950, the Minster of &ice gave an income tax exemption
notice with a view to encouraging investmé&fitAfter that, in 1956, the Income Tax
Decree which provided for income tax emption toaemage investment was promulgated.
However, this Decree was replaced by the Income Fioclamation of 1963 This

Decree was the first proper law to regulate invesiintransaction in Ethiopia. After three

years, i.e. in 1966, the Investment Proclamation24@/1966 was enacted.

What is special to those laws was that they did prowvide investment areas for the
government. Thus, investors could invest in albaref the economy with no restriction.
They also provided investment incentives which udeld: import export income tax
exemptions, income tax holidays. It was also pésditr foreign investors to own land

required for their investment®

Though the private sector was in good conditioe, ghare of the domestic investors was

very small due to lack of entrepreneurship.
II) The Derg Regime

Then, the 1974 Revolution got rid of the conceptpaofate property including private
investment. This retarded the development in tltoseDuring the Derg regime, it was

only the state that invests. After all that wasstdered investment proper.

The Derg regime adopted a socialist economic potlopugh National Democratic
Revolution (NDR), which disfavours private investiheDuring this period, it was

witnessed that nationalization was exercised regéat’’

12| ubo Teferi,A Critical Evaluation of Ethiopian Investment Laws with specific Reference to
Proclamation No 116/1998 and Regulations No. 36/189un published), Addis Ababa University, Faculty
of Law, An LL.B thesis, May 1999, P.12

3 Timothy P. Padman; “Income Tax Exemption as aeitige to Invest in EthiopiaJournal of

Ethiopian Law, Volume VI, No. 1, 1969, P. 215

" bid, pp. 216-17

115 A A Fatours in Lubolbid, P.12

1% ubo, Ibid
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Proclamation No 26/1977 heralded the start of natimation. The proclamation clearly
stated that it was necessary to transfer to govembrawnership all resources that were
crucial for economic developmefif

As a result, the government had controlled all gtevinvestments and the private sector
was restricted to small industrial activitf8. However, the government allowed
investment through joint venture, i.e. investment Gooperation with the Ethiopian
Government?® The intention of the government was to introduapital know-how, and
technology into the country. But the law was takera disincentive to the private investors
since the share of the government could grow frarR®%% while that of private investors
could fall down from 49-19%%*

The government felt the necessity to change thaao@ policy in the late period of the
Derg Regime and adopted a mixed economic policy ablppting the Multilateral
Investment Guarantee Agency (MIGA) of which Ethipecame a memb¥f. Then, this
economic reform was reiterated by the transitidBal’ernment of Ethiopia in 1992 after

the down fall of Derg Regime.
[II) The Period after Derg

The Derg regime was replaced by the Transitionave@unent. The Transitional
Government, which was established in 1991 adoptedcanomic and investment policy
directly opposite to that of the Derg regime. Th#iqy emphasised the role of private
investment in the development of the Ethiopian econ In 1992, Ethiopia embarked up
on the liberal economic policy which is deemed t® & favourable condition for

investment. To implement this policy, the Trangiib Government enacted Investment

"pid, P.13

118 proclamation No 26/1977, preamble

9 See Lubolbid, P.14

120 proclamation to provide for the Establishmentamft)Venture, Proclamation No 275/1988egarit
Gaseta,- 42" Year, No 6.

121 Mellion Alemu, in Lubolbid, P.14

122 5ee Council of State special Decree No 17/18@@arit Gazeta,49" Year, No 12 and Council of State
Decree to Ratify the MIGA Convention, Council ohf Decree No 39/199Begarit Gazeta 50" Year,
Number -12
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Proclamation No 15/1992 so as to open the doorivate investment® The proclamation
also reserved some sectors such as large scaliegewer and postal service to the

government. It also provided for joint investmerithvwthe Ethiopian government.

The proclamation provided for incentives to attractl promote private investment. It also
guaranteed against nationalization and expropnafidhus, “no assets of a domestic or
foreign investor may be expropriated or nationaizeholly or partially except in
accordance with the due process of I&fi".

The Investment Office was established by the proateon to regulate and supervise
investment activities?® The proclamation imposed a higher capital requénenfor foreign

investors and proclamation No 37/1996 was enactedctify this problem.

Thus, the following are essential developm¥fitsn Proc No 37/1996 and Regulations No
7/1996.

3. The minimum capital required from foreign investdras been reduced from
500,000 USD to 300,000 USD to establish joint vemtwith our governmenit’
The minimum capital of retained profit and dividengduced to 400,000 USD for
expansion. Further, the capital requirement foreifr investors to invest in
engineering and consultancy was reduced from 500,&D to 100,000 USD.

4. Foreign investors were relieved from the obligattondeposit 1258,000 USD in
blocked account.

5. Foreign investors were also allowed to invest ifldng construction equipment,

and in hotels whose standard was below the foulasi@five grades.

6. Foreign investors were allowed to repatriate céfitam sale, liquidation or
transfer of residence to their home country, initad to profits, dividends,
interests and payments arising from technologiealsfer.

123 pssefa Ali, The Problems of Incentives Regimes of Private Forgn Investment in Ethiopia: the law
and the practice a Master thesis, Addis Ababa University, Facaftizaw,(un published), 2005, p. 29
24 proc. No 15/1992, Art

2% |pid, Art

126 See Lubolbid, Pp-17-19

127pProc. No 37/1996, Art
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7. It also provided for internationally accepted inwvesnt dispute settlement

procedures where it was not possible to solve iggute amicably.

8. Investment incentives were also extended to additisectors such as education,
hotels, tourism and health. Further, the periothoéntives was extended from 3 to

5 years.

9. Banking and insurance, electricity generating u2%oMW, air transport with the

capacity of up to 20 passengers or 2,700kg. wesexved for Ethiopian nationals.

10.Both domestic and foreign investors were allowedbdorow money from abroad

provided that they are registered with the NBE.

11.1t was also provided under the proclamation thaeéestors should be provided land

within sixty days from the date of application fand.

In general, despite its constraints and drawbatties,law seems to be attractive to the

private investment when compared to the past regirestrictive policy:*®
Investment (Amendment) Proclamation No 116/1998 anBegulations No 36/1998

These laws were enacted with a view to encouragimg facilitating investment (both
domestic and foreign). Thus, the amendment was mattethe aim of opening more
investment areas to the private sector. It alsoedimat providing additional investment

incentives:?®

These laws resulted in the following essential ¢gearto the proclamation No 37/1996 and
Regulations No 7/1996.

1. The status of foreign nationals of Ethiopian origh number of Ethiopians were
forced to leave Ethiopia and went abroad for pmditeand other reasons (especially

in the past regime).

It is felt important to give them a chance to investheir country and to contribute in the

economic development by investing their capital kndw-how that they acquired abroad.

128 See Lubolbid, P.19
129
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Thus, Proclamation No 116/1998 provides that fareigtionals of Ethiopian origin are at

liberty to chosse to be treated as domestic investoforeign investors.

If they opt to be considered as domestic invedioey must apply to the then Ethiopian
Investment Authority (EIA) and fill a form which isaken as a promise not to be
considered as a foreign investdt.Thus, they are relieved from a capital restrictiona
foreign investors and be able to take part in imest with a capital of 250,000 Ethiopian
Birr rather than 500,000 USD, 300,000 USD or 1@m OSD.

In addition, they will acquire a right to invest areas exclusively reserved to domestic
investors by Regulations No 35/1998. On the otla@dhthey will lose the rights of foreign
investors. Thus, they may not claim to repatriatgrtprofits and capital outside Ethiopia,

because such a right is given to foreign investdrs.

Once an investor is considered a domestic investbe/it may participate in investment

areas exclusively reserved for Ethiopian natiosatsh as banking and insurance.
Employment of Expatriates

According to Proclamation No 37/1996, there wergrigtions in employing expatriates
imposed on investors both domestic or foreign.stFthey must ascertain that a person of
the required qualification cannot be found in EpioSecond, they must arrange to replace
such foreigners by Ethiopians within a limited pet*> Nonetheless, Proclamation No
116/1998 avoided these restrictions with regartbteign investors while maintaining the

restrictions for domestic investors.

However, it is worth noting that Proc. No 116/9&@a discretion to the EIA to allow or
refuse the recruitment because prior consent of Abthority is a requirement. The
restriction is also limited to top managerial piosis though the term top managerial

position was not defined by the law.

139) ubo, Ibid, P.21
Blbid, p.22
1B2proc. No 37/199@bid, Art.37
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Ownership of immovable properties by foreignerscteate conducive atmosphere for
foreign investors and to make them feel at homEthmopia, Proclamation No 116/1998
allows foreigners to own immovable property recdifer their investment®® Immovable

property in this context means buildings only sihaed is not the subject of private

ownership but is made available for investors lapée
Areas of Investment

One of the achievements of investment Proclamatiord 16/1998 was that it fully opened
the hydro-electric power generation for privatetsec However, the distribution of the
electricity was still made to continue as the esisle monopoly of the government. Thus,
private investors were allowed to generate elegawer and to sell it to a state owned
electric distribution agency*

Further, the proclamation allowed private investtwsinvest in the telecommunication
sector jointly with the governmefit although it which was reserved only for the
government as per Proclamation No 37/1996.

Defence industries may be important to producdiaivigoods and services in addition to
weapons. Thus, it was felt important to allow ptévanvestors to participate in order to
have the know how to efficiently run the defencdustries that were inherited from the
Derg regime*® Thus, Proclamation No 116/1998 allowed privateestors to participate

jointly with the government®’

Proclamation No 116/1998 also expanded the scopepwdultancy services to include
accounting and auditing services in addition toimegying, architectural or other technical

services:®®

133 proc. No 37/1996 (as amended)

1341 ubo, Ibid, P.26

135proc. No 37/1996(as amendeidd, Art. 5(2) (b)
136 | ubo, Ibid, Pp 27-8

137 Proc No 37/1996 (as amendeidjd, Art. 5(2)(a)
138 |bid ,Art. 11(4)
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Regulation No 35/1998 also recognized oil compasieh as Shell, Mobil, Agip and Total
as areas of investment for foreigners with a viewntaintaining efficient service in

supplying petroleum and its by produtis.

Another important change made to Proclamation NA36 was that Proclamation No
116/1998 conferred on the Ethiopian Investment 8dhe power to decide on additional

investment incentives other than those provideckuttte Investment Regulations No.

Thus, the Board was given the power to initiate gmdpose additional investment
incentives so as to promote investment, but thegpaavapprove was given to the Council

of Ministers4°
SUMMARY

We have seen that the term ‘investment’ may benddfdifferently. However, it is possible
to define investment as expenditure of capital toyn&estor to accrue profit. We learnt that
expenditure of capital, the existence of investenterprise (business organization),
expansion and upgrading the existing business @@ are essential elements in

defining the term investment under Ethiopian law.

In addition, we have discussed some important elsnef investment an economic
activity. Reward is the first element that indicatereturn from the investment, i.e. it is a
profit. Risk and return are inseparable elemenisvdstment. We have learnt that risk is a
chance that the expected profit or return may retenmalize. Return is an expected income
from the investment. The third element of investinea discussed is time. We have learnt
that investment needs a certain period of timeypsé to gain a profit from an investment.
By its nature, investment is an activity of a lgmeyiod. However, it is worth noting that a
foreign portfolio investment may be made only fosheort period of time compared with

foreign direct investment.

Further, we have discussed the investment prirgigi@at an investor should consider

carefully. The first principle is safety of investnt. We have seen that the investor needs

139 See Lubolbid, p.30
140proc. No 37/1996 (as amendelttjd, Art. 28(1)
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some safety since s/helit invests fund and timacdarue profit. Liquidity is the second
principle, which means that the investment canlyd® converted into cash where the
need arises. We have also discussed that the mapoge of investment is to accrue profit.

A profit may be capital appreciation or yield.

Tax implication should also be considered by anestoer. Inflation also influences
investment since the value of the capital decredsasher, the government may control
some sectors of the economy. Thus, an investor meaype allowed to invest in certain
economic sectors. Furthermore, we have seen thantestor should invest by fulfilling

the legal requirements of the host state.

We have also seen that investment could be for@iglomestic. We have seen that foreign
investment is an investment made by a foreign natiavhile domestic investment is an
investment made by a natural residing in his/hemty. A foreign investment is further

classified into foreign direct investment and fgreiportfolio investment. The gist of

foreign direct investment is that the investor hias power to control and manage the
investment. Regarding foreign portfolio investmehg investor has no power to control
and manage the business organization. We sawnbhastment is related with capitalism.
However panned the economy may be states investatliys investment inflow increases

in both developed and developing countries.

The final point we have considered in this Chapgethe law of investment. Law of
investment, as we have seen, is a branch of lawistorg of a set of rules that regulate
investment. Since investment includes propertytreshand business transactions, the law

of investment regulates these transactions.
QUESTIONS
1) Discuss the history of international investment law
2) How do you evaluate the history of investment lawirty the time of Derge.

3) Analyse the development of investment law during thme of Imperial

Haileselassie.
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REVIEW QUESTIONS

I) Choice
1) Which of the following is not an element of theidéfon of investment?
A) rightsin rem B) rightsin personam
C) Negotiable instruments D) Industriederty right
2) The purpose of an enterprise under the investragnid
A) gaining profit B) mamizing social benefits
C) minimizing profit D)B and D

3) Which of the following is not an element of invesint’?
A) Time B) Risk C) Capital Beward
4) Safety is an investment principle because
A) the investor needs to ensure that he will nselbis capital
B) the investor wants to acquire profit
C) the investor needs to ensure that the investmdrdge from any risk
D) all E) Aand B
5) An investment made by a foreigner in another cquistr
A) domestic investment  B) foreign investment
C)Aand B D) none
6) Kummar is an Indian who permanently resides indftia. He has invested in the

horticulture sector and is managing it side by switd his teaching duty.

Kummar is investor
A) domestic C) domesticeign
B) foreign D) none

7) Which of the following is not an economic fact tll@termines foreign direct

investment?
A)Asset seeking rMmgrket seeking
B) political stability @fficiency seeking

8) The general trend in Africa showed that
A) countries centralize investment

B) investment in the service sector like bakingrglyadecreases.
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C) countries liberalize their economic policies
D) the inflow of FDI decreases.
9) A factor that repels foreign direct investment thigpia is called
A) pull factor B) push factor
C) economic factor D) investment priteip
10)Investment law includes
A) international law B) natedrlaw
C) public law D) yaie law E) all
11)The basic purpose of international investment last after the World War 1l was
A) to regulate investment that was intended tomstact the economy

B) to deregulate investment for the purpose ofmstracting the economy

C) no international law Arnd B
[I) Matching
A B
1) Eclectic pragmatism A) Industry clusters

2) The 1956 income tax decree TH#)fires proper investment law in

Ethiopia

3) Regulations No 35/1998 ) RE€cognized oil companies as areas of
investment

4) Product driven D) Economic principle of investment

5) Government control E) Location specific advantages

G) A decree issued tgggao investment

made by governinen

[I1) Answer the following questions

49

1) Analyze the role of investment law.
A) at the international level

B) at the domestic level in Ethiopia

2) Analyze the nature of investment.



3)
4)
5)

Discuss the types of investment and investors.
Explain the nature of Ethiopian investment law.

Analyze briefly factors that determine the direotaff investment.
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UNIT TWO: ECONOMIC THEORIES ON FOREIGN
INVESTMENT

UNIT OBJECTIVES
After completing this unit, you should be able to:
¢ analyze economic theories on foreign investment;

+ identify the applicability of the theories undehpian Investment Law;

INTRODUCTION

To achieve the above mentioned objectives of thist,Uve shall discuss the various
economic theories on foreign investment. Econoinéoties are used as justifications to
defend the interest of states that have interestee investment. Hence, it is essential to

discuss these economic theories and their apmicati

Capital sending countries formulate economic tlesothat helped them to promote their
interest. On the other hand, host states have agneith theories that justify how to

regulate foreign investment. Under this unit, wé & discussing these theories.

2.1) THE CLASSICAL THEORY ON FOREIGN INVESTMENT

According to the classical economic theory, foreilgvestment is wholly beneficial to the
host economy. In other words, pursuant to the idalssconomic theory, it is the economy
where the investment is made that benefited whiohyn the investment. What are the

reasons up on which classical economic theoryss&
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1) Capital inflow — The first reason for the classical theory ig theeign investment
makes available capital in the host state thatglénwm capital sending countt{*
The proponents of classical economic theory ardia foreign investment is
beneficial to developing countries by making avagacapital. The capital, then, is

used to promote the development of the economlyeohost state.

Do you believe that foreign investment is whollynbécial to the host state? Those who
reject the theory argue that the existence of ahpita host country soaks local capital.
Thus, the inflow of capital to the host state kelia big fish that swallows a small one.
Hence, the local capital that would be used tosheeuld not be invested. What is more,
foreign investors will export the high profits olsted from the investment to their home
state.

Therefore, the capital will benefit the sharehaédeho are foreigner$? In short, the
justification that foreign investment is wholly leditial to the host state on the basis of
capital flow is rejected.

2) Transfer of technology:-is the second reason on which the classical ecanomi
theory bases its justification. The proponents e tlassical economic theory
propagate that foreign investment transfers teagyolvhich is not available in the
host state. They further argue that investmenergehcial to the host state since it
diffuses the transferred technology to the hoshenty*® Foreign investment will
help the workers who are the citizens of the hostesto learn how to run the
technology the investment uses. They will use thethnological knowledge and

skill in a similar field in their country.

Do you agree that foreign investment is wholly dfemal to Ethiopia by transferring
technology?

14M. SornaryahThe International Law on Foreign Investment, Grotius Publications, Cambridge
University Press, London, 1996, p. 38

142 |bid, p. 39

143|bid, p. 38
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The fact that foreign investment transfers techgplaould not be denied. However,
foreign investors may transfer technology thatugdated. Foreign investors may need to
use a technology that is already not up to dateyThay not have the chance to use the
outdated technology in their country because it maylangerous to the environment, or it
may not be efficient. In addition, the technologed by foreign investors may be capital
intensive; using such a technology may be expengtuether, the technology may be
unsuitable to developing countries, For example, goods that are produced may be
outdated, i.e. they are replaced by other goodgraducts based on newer technology.
Thus, the product could not be exported because néplaced. It cannot bring foreign
exchange to the host state. Some times the teawabay be new and the products may
be new to the society of the host state. In thse cthe consumers may develop or not tastes

to luxury goods:**

3) Creation of employment:- It is argued that foreign investment creates new

employment opportunities.

Accordingly, the unemployment problem that exists ihost state will be solved

No doubt that foreign investment creates a new ltdwever, the fact that it creates a new
job opportunity should not be taken as a benefiy tmthe host state. The foreign investor
is highly beneficial from the creation of employrmdmecause labour is usually not
expensive. Rather, the workers will not be fullydpar the rate of wages is very low that

is not commensurate with the service rendered dyibrkers.

4) Transfer of managerial skills — Foreign investment transfers managerial skalls t
the host state, particularly skills in managemeniacge projects® The foreign
investor may recruit local experts in higher mamed@ositions. For example, the
local employees could be assistants to foreignerstiucture in the business
organization, marketing the product of the busir@gsnization, administration of

employees etc. Hence, the proponents of classmahosnic theory argue that

14%1bid, p. 39-40
145 |bid, p. 38
148 |bid, p. 38
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foreign investment will result in transfer of maeagl skills from the foreign
investor to the local professions. Therefore, tbegclude that foreign investment

is beneficial to host states.

Do you agree with this?
Transfer of managerial skills to local personnellissory because the foreign investor do
not allow higher managerial positions such as departal head for local professionafs.

Therefore, local personnel who are employed caraogaire new skills.

5) Building infrastructure- It is also agued that foreign investment make thee
building of infrastructure in a host country. Fundantally, the state builds
necessary infrastructures in areas where foreigesiment is made. For example,
health, and education facilities are deliveredheygtate. The investor may also
built infrastructure facilities in host countriéherefore, proponents of classical
economic theory on foreign investment argue thiatliieneficial to the host

state™*®
6)

Do you believe that a host state will really bendfom foreign investment since

infrastructure could be built?

The infrastructure that is build is based on tlamdard of foreigners. It is only those who
can pay for the facilities who could benefit frotretbuilding of the infrastructure. For

example, a school fee may be high and only elitasdan afford may benefit from it.

7) Up grades infrastructure- It is also argued that foreign investment upgsade
facilities such as transport, health, and educatia will benefit the society as a
whole!*?

8) Brings economic development-Foreign investment brings about economic

development for the less developed countries. Hewat is revealed that foreign

147 bid, p. 40
18 |bid, p. 38
149 bid
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investors engage themselves directly or indirdeatiyuppression of human rights to
ensure the continued maintenance of regimes fabt®ita foreign investors’
9)

The classical economic theory does not explainrotbasons for state interference in
foreign investment. However, it is worth noting tthinfluences international law on
foreign investment. For example, the preambulatestants of bilateral agreement
emphasize the importance of foreign investmentteekit the development of both parties.
In addition, the theory is accepted by World Baiikus, The 1992 the World Bank
guideline on the treatment of foreign direct inwesnt incorporates the philosophy of the
classical theory. The first paragraph of the guigeteads as follows:

... that a greater flow of foreign direct isttment brings substantial benefits to

bring on the world economy and on the economiesdewtloping countries in

particular, in terms of improving the log term eféincy of the host country

through greater competition, transfer of capitachnological and managerial

skills and enhancement of market access and instasimthe expansion of

international trade™>"
What is more, the classical theory also providdgpdasis for the formulation of many
documents that relate to international as wella®nal laws on foreign investmelt
Nevertheless a strong criticism has been directgihat this theory. It is argued that the
flow of resources to a host country does not babgut the development of the state.
Foreign investment only benefits the elites. lbdsads to unequal development within a
state because the elites benefit while the largamof the society are exploited by the
foreigners. Thus, another theory has been developidthe intent of providing another

reasons as justification for foreign investment.

QUESTIONS

1. Analyse the classical theory from the investmemhtpaf view.

150 bid, p. 40
151 The 1992 the World Bank Guideline, First paragraph
152 M. Sornarajahlbid, p. 414
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Explain the reasons for classical theory on forényestment.
3. Analyze transfer of managerial skills as a jusdifion foreign investment.
Discuss how the classical theory analyses FDI afldw of capital to the host
state.
FDI builds infrastructure in the host state. Comtmen
Foreign investment upgrades infrastructure in & btate. Explain.

7. Argue in favour of foreign investment by taking é®pment as a ground.

2.2) THE DEPENDENCY THEORY

The dependency theory is a criticism to classibaloty. It does focus on an entirely
different meaning of economic development. It redef development as requiring not

wealth transfer to the host state, but the devedypirof the people of a state as a whole.

It is popular among Latin American economists. phgponents of the dependency theory
analyze that the multinational corporations hawsrthead quarters in developed countries
and the branches they establish in developing cegnivork in the interest of their parent
companies and their shareholders. Hence, develdpmeenomes impossible in developing
countries since their economy is subservient/depeintb the developed countries. Thus,
they propose that indigenization measures and teffoe made to control foreign
investment. because Attempts to permit foreign stments through joint ventures are seen
as failure and the foreign investor defeated ibtigh his/her alliance with the elite in the
host staté>® According to the dependency theory foreign investmis a way for
developed countries to gain power in developing nooes it influenced many

nationalizations of foreign direct investment.

For example, nationalizations in Peru, Jamaica@lni¢te were the results of such theory.

Further, it influences the restructuring of the remmy by deriving out foreign investment

153 |bid, p. 43-44
154 Joho H. Barton and Bart S. Fishetternational Trade and Investment: Regulating International
Businesslittle, Brown and Company,1986, p. 28
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and providing policy justifications for such resttwring. According to this view, there
cannot be development until the people as a wheléreed from poverty and exploitation.

Development becomes a right of the people ratleer that of the state?

QUESTIONS

1) Dependency theory is a criticism to classicabtly on foreign investment. Discuss.
2) Cite examples where the dependency theory walgedp

3) Cite examples where the dependency theory islpppnd explain its importance.

2.3) THE MIDDLE PATH

When communism proved to be unsuccessful, free eha&onomy was accepted as a
means to marshal economic development. Then, pra@nomy was considered essential
for the development of an economy. As a resultgbization of state companies took place
in developed and developing countries. Accordinghg ideological predisposition to
foreign investment was shifted the view that. Mdtional corporation is a threat to the
sovereignty of developing states has changed. Dpigj states have built up confidence
in dealing with these multinational corporationsulivhational corporations, on their part,
usually ceased to be instruments of the foreigncpadf their home states. It was also
observed that such corporations formed allianceb developing states. For example,
foreign corporations in the petroleum sector forratidnce with oil exporting states to the

determinant of oil importing developed stat&s.

In addition, a research conducted by the Unitediodat Commission of Translational
corporations contributed a lot to reduce the hiogtibwards multinational corporations.
The study did not deny the harmful results of fgneinvestments in certain circumstances.
It also showed that multinational corporations dobk engines that fuel the growth of

developing states. This was supported by an inflalegroup of European and American

155M. Sornarajahlbid, p. 45
1% 1bid, p 45
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scholars. The study initiated a debate on mulmaii corporations in the 1980’s. The
debate has had an influence on the laws used tootdoreign investment. In addition, it
has an impact upon the forms through which devatpmiountries preferred to receive
investment>’ Do you agree that multinational corporations cduddengines that increase

the development of states?

The study identified the advantages and disadvestagf foreign investment. The
beneficial effects identified were similar to thomkentified by supporters of classical

theory of foreign investment. Can you list the atages?

It was identified that foreign investment made hyltmational corporations benefits the
economy of the host country throuti:

the flow of capital

the transfer of technology

creating new employment

creating new opportunity for export income.

The study also identified the negative effect oftmational corporations. This enabled the
host states to take regulatory measures to curbfobpractices. It was possible to design
codes of conduct for multinational corporationse st of the codes of conduct is that
multinational corporations shall avoid things theg identified as harmful to the economic

development of developing statgs.

What were the harmful acts identified by the study?

1. Defeating the Tax law of the host statesvas the first harmful conduct of
multinational corporations. The multinational comions find an artificial high
price for an item permitted to be imported. Thansfers pricing which is harmful
to the host economiy?

57 |bid, Pp. 45-6
18 |bid, p. 47

159 bid

1%01bid, p. 47
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2. Hazardous and disused technologyThe study showed that the technology that
was exported was often hazardous and disusedslideatified that the hazardous
and disused technology was causing potential hasmbdth life and the
environment. For example, the Bhopal disaster whiak caused by a gas leakage
in a plant set up by multi-national corporation =adi damage to life and property.
This shows that multinational corporations expodzdrdous and outdated
technology that was prohibited in their home caestrTherefore, it is necessary to
control foreign investment and thereby ensure tiirattechnology is suitable to the
host state and up to dafg.

3. Lack of profits: Multinational corporations adopt restrictive mess practice on a
global scale that prevents the host state from mai export scope potential for
goods that are produced within its territdf§.Do you think that such a problem
could be resolved by host states only? Host sthe®mselves cannot address the
problem; it needs more effort. Therefore, efforgdnbeen made to design codes on
restrictive business practicE8.What should be done? Is it wise to prohibit foneig

investment totally?

Here, a theory is required that corrects the drawloh both the multinational corporations
and the host state. Host states have taken meaturesrrect the defects of foreign
investment. They have enacted laws and set uprsngebodies that permit entry to or give
incentives to approved investments. At the inteonal level, the theory was used to
control business on which codes of conduct of mational corporations are sought to be
crafted®*

The theory has disproved that foreign investmerd mat fully beneficial to the host state
because it accepted the drawbacks of foreign imast According to the new theory,
foreign investment is entitled to protection only @ selective basis. Thus, protection may
be accorded to a foreign investment depending erxitent of the benefit it brings the host

181 1bid
162 1hid
183 1bid
%4 bid, p. 48
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state and the extent to which it has behaved ad gitizen in promoting the economic
objectives of the host stat®.

The success of Hong Kong, Singapore, Taiwan andthS#&wrea proved that state
regulation and intervention is necessary. Nevegglthis should not disregard the role of
free market economy for development. Therefore,ntiddle path theory propagates that
mixing regulation and openness to foreign investnsfould be the rul®® Thus, this
seems to be the basis for most developing courttragsmoved from hostility to transition.
Ethiopia adopted a liberal (mixed) economic pobdter socialism. At the beginning, there
was a heavy regulatory regime. However, as times gog flexible and programmatic

approaches were used with the intention to speddremn investment inflow.

The international law on foreign investment is lohse the principle of economic
sovereignty of states. In the past, the control iovestment was made externally.
Nevertheless, it has become possible to contreidarinvestment by national law through
means of administrative controls and supervisions tioee basis of valid theory of

international law with regard economic sovereigfity.

In general, both capital sending and host countc@sld benefit from foreign direct
investment. The capital sending countries benedinfFDI because outward FDI increases
their competitiveness and performance of the erng&p involved. It also contributes to
industrial transformation and upgrading of valueedl activities, improved export
performance, higher national income, and betterl@ynpent opportunities. Outflow of
FDI may result in reducing domestic investment &wlering capital stock of the home

state!®®

%5 1bid, p. 48-4
1% bid, p. 49
157 |bid, p. 50
168 | i - . . . L
United Nations, FDI from Developing and TransitiBoonomies: Implications for Developmewprld
Investment Report, 2006, p. 169
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QUESTIONS

Analyze the gist of the middle path theory on fgreinvestment.

Analyze the demerits of multinational corporatiahesntified by the research conducted
by the United Nations Commission of Transnationadpg@rations with regard to
foreign investment.

Discuss the advantages of multinational corporatioom the host country point of
view.

How do you evaluate the Ethiopian economy in ligihthe middle path economic
theory?

2.4) THE LIBERAL CONSENSUS

Liberal economic theory is based on the premisé free market yields maximum
productivity. In the eighteenth century, Adam Sratid David Ricardo came up with the
liberal economic theory and challenged mercantilisfercantilism argues that extensive
state regulation of the economic activity is neagg$o promote the interest of a nation. In
the period between the 16th to 18th centuries, amtilsm was a dominant political
economic theory in Europe. According to mercarnslig national wealth may be equated
with the quantity of gold held hold by the stateeride, they sought to restrict imports and
increase exports to increase the gold supply.

On the contrary, according to liberalists, the wealf national economy could not be

equated with the amount of gold in the treasurfheranational wealth is best measured by
the productivity of the people. They further argubdt productivity of people is best

achieved by an unregulated market. Liberals oppasstrictions on national trade.

Liberalism propagates for free market econdffy.

189 Kenneth J. Vadervelde; “Sustainable Liberalism gedinternational Investment Regim#jichigan
Journal of International Law , Winter, 1998, p.2
170 1bid
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In 1947, establishment of General Agreement onffSaaind Trade (GATT) heralded the
coming into being of sustainable liberalism. In thi@eteenth century, industrialization
bloomed. It was possible to produce large capuaplases, and this in turn makes the
capital available for investment. Large manufactyrand transportation enterprises that
were developed required major capital investmé&fitin the nineteenth century, most of
the investment was portfolio investment. For exanghe investment was made on
securities because securities market emerged. d¢mt,sthe boosting of investment
necessitates free market economy because it is rfrekket economy that promotes

investment.

The contemporary consensus emerged as a resuttbatets due to economic nationalism
prevalent in 1990’s. Nowadays, it is believed tlionomic development requires
increased productivity and an equitable distributiof wealth. Hence, “sustainable
liberalism requires that a liberal investment regjiprovide some measures of both growth

and equality™"?

In the 1980’s developing states were unable tothaiy debts to their creditors. In turn,
banks were unwilling to finance (through loan) wmromy of developing states. Thus,
foreign direct investment was taken by developiteges as a means of making capital
available. In addition, the collapse of the Soueaion necessitated free market economy.
Hence, the emergence of consensus requires nofreelynarket economic policy but also

competing for it."®

In general, liberal economic theory is based onpgremise that free markets will yield
maximum productivity. This could work only where rkets are functioning well.
However, markets fail in developing countries. bicls a case, a state is required to

intervene to correct serious market failure. Depetbsates should also provide assistance,

1 bid, p. 2-3
12 |bid, p. 10
3 bid, p. 8-9
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such as technical assistance with regard to thelolement of legal institutions and

economic assistanc¢é!

QUESTIONS

Analyse the relevance of the General Agreementaniif$ and Trade (GATT) to
investment.

Discuss how the contemporary liberal consensusgsder

Analyze how free market economy would promote ihvesit.

Discuss the role of developed states in promotirgstment in developing countries.

SUMMARY

We have discussed that classical economic theoligvies that foreign investment is
wholly beneficial to the hose economy. This thetakes into account the capital inflow
that makes capital available in the host state bellused to promote development of the

economy of the host state.

Classical economy also reasoned that foreign imest transfers technology, creates
employment and transfers managerial skills to tlst hstate. It also helps to build
infrastructure, up grades the existing infrastreetand brings economic development to

the country where investment is made.

The dependency theory criticizes the classical e@eon theory by giving meaning to
development. According to the dependency theoryeldpment is not transferring weather
to the host state, rather it is the developmenhefpeople of the state as a whole. Foreign
investment is regarded by this theory as a meandefeeloped countries to gain power in
developing countries. Hence, since gaining powends accepted by the host state, it
influenced many nationalizations of foreign diréatestment. According to this theory,

development could not be achieved unless the peple whole are freed from poverty

7 bid, p. 10-11
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and exploitation. Thus, development is the righthaf people rather than that of the state,

according to the dependency theory.

We have also discussed that media path theory vslaged so as to make a balance
between the classical and dependency theories.dladonomy has been accepted as a
means to marshal development of economy and thuatigation of state companies took
place in developed and developing countries. Thatioa ship between multinational

corporations and developing states (as host stagesime more smothering than before.

A research conducted in the 1980’s identified,atleantages and disadvantages of foreign
investment confirmed the justifications for foreigwestment proposed by classical theory.
According to the study the following three harméoihducts of multinational corporations
were identified. The first was the multinationalporations defeat the tax law of the host
states by artificial high price. They also usedandaus and disused technologies that are

harmful to the host states.

Thirdly, multinational corporations adopt restretibusiness practice on a global scale that
prevents the host state from maximum export scapengial for good produced within its
territory. In general, the middle path theory haspved the proposition that foreign
investment is wholly beneficial to the host statedzcepting drawbacks. Thus, foreign
investment is entitled to protection depending o éxtent of the benefit it brings to the
host state and the extent to which it behaved @®a citizen so as to achieve the

economic objectives of the host state.

The liberal consensus is the fourth economic theorynvestment discussed in this unit.
According to the liberal economic theory free maskél yield maximum productivity and
investment. The establishment of General AgreenmentTariffs and Trade (GATT)
heralded the coming into being of sustainable &lem in 1947. Then, the contemporary
consensus emerged in the 1940’s as a result oftefela@ainst economic nationalism.
According to this theory, the state is preparemhtervene to correct serious market failure.
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REVIEW QUESTIONS
I) Write TRUE if the statement is correct and FALSEIf it is incorrect

1) According to mercantilism extensivatestegulation of the economy
promotes investment.

2) The collapse of Soviet Union disproived market economy in promoting
private investment.

3) Liberal economic theory argues tha frarkets will yield maximum
productively if markets function well.

4) Economic theory that identifies theaad&ges and harms of foreign
investment is known as dependency theory.

5) According to the middle path, foreigmeistment is beneficial to both the
capital sending and host states, and it has hasmelh

6) The dependency theory argues thata@welnt is the right of all people and
investment should promote this right.

7) According to the dependency theoryeido investment is an instrument for
developed countries to be powerful in developingntoes.

8) The classical economic theory propagatg foreign investment is wholly
beneficial to the capital sending state.

9) The classical economic theory argussSdineign investment help the host
state to build its own infrastructure.

10) The 1992 World Bank guideline incoapes the dependency theory.

II) Choose the best answer from among the choices/gn
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1) An economic theory that argues thatstment as wholly beneficial to the
host economy is

A) dependency theory B) the middle path

C) the classical theory D) all

2) Which of the following is not usedagsoint to justify foreign investment by
the classical economic theory?

A) Investment builds infrastructure

B) development is the right of people



C) Investment brings economic development for Btstes

D) Investment transfers managerial skills to thstlstates.

3) According to dependency theory

A) since the economies of developing countriessateservient to the
developed countries, development becomes impossible

B) Nationalization of foreign direct investment acs.

C) Nationalization is forbidden

D) Aand C E)Aand B

4) The economic theory that propagatgegion for investment depending on

the benefit is called

A) dependency theory B) middle path
C) the liberal consensus D) the cla$siezory
5) is an economic theoryrduptires free market economic

policy and computation.
A) The liberal consensus B) hhiedle path
C) The classical theory DeTdependency theory

[lI) Solve the following

Assume that the Ethiopian government wants to @afeconomic policy that promotes

investment

and development. You are given the asmgt to submit a draft proposal on

the required economic policy.

Which economic theories will you base your dratigwsal on? State your reasons clearly.
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UNIT TRHREE: RISKS IN INVESTMENT

UNIT OBJECTIVES

After completing this unit, students should be dble
Analyse political risks to investment;
Explain taking of investment property;
Discuss the concept of onerous contract as agisk/estment;

Analyze economic investment risks.

Introduction

There are factors that affect the chance for sgcoésnvestors. Some factors could be
under the control of investors while others areaduhe control of them. Those factors that
affect the opportunity of success of investors Wwrace out of their control are externalities

that risk investment. Those external events aiks reg both loss of capital and income

which arise not from poor management of the inwsstat the acts of the host state.

In general investment activity is not free fromkasThere are various types of risks, and
we will consider political risks, the taking of iestment property, onerous contracts and

economic risks under this unit.

The history of foreign investment has revealed cteglithe fact that foreign investment has
never been free from risks. The ending of colosmlihas increased the risks to foreign
investment because the absolute protection bydheelstate has changed its picture. Thus,
home states of the investors cannot exercise plo@er to protect foreign investment made
by their citizens in other countries. Investmenton-colonized countries was protected
through diplomatic means which often involved tlo#lective exercise of pressure by the
home states of the investors. In addition, capiéaleing countries were using force to
protect their citizens who invest in foreign cousdr However, the United Nation Charter

has made unlawful the use of force through the meah gun bout diplomacy.

75 3ohn. H. Willes and John A. Willes, Q.hternational Business Law: Environments and
Transactions, 2005, P.524.
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Consequently, condemnation of states which rescaggression to maintain their position
in world trade and investment increas&sin this regard, the attack on Egypt after the
nationalization of the Suez Canal is cited as #s instance of an overt attack against a

country that interfered with foreign investméfit.

There are certain forces which result in eitheimegchange or changes to the existing
political and economic policies of the host sté¢ates have the right to change their
economic policies, which is an attribute of stateeseignty. Such a right is also recognized
in modern international law. The declaration omgiples of international law regarding
friendly relations and cooperation among state®geized this right by declaring that
“each state has the right freely to choose andldpviés political, social, economic and

cultural systems*’®

In addition, Article 1 of the Charter of EconomidgRts and Duties of States affirms that
every state “has the sovereign and inalienablet tiglthoose its economic system...”. If
states have given the right to change their palitieconomic and cultural policies, such a
change may result in the nationalization of theetment or otherwise disfavourable to it.

Thus, such a change would be a threat to foreigestment.

3.1) POLTICAL RISKS

What do you understand by political risks?

Different writers define and explain political irstenent risks in different ways. However,
a political risk may be explained in terms of waldys lost (as a variabl&)? John H. and

A. John define a political risk as capital and imeolosses as a result of policy choices of
the host national governmefif.It is a risk of loss of capital and income of istreent due

to the government policy of the host country. Ihestwords, political risk is the danger or

178 M. Sornarajah; The International Law on Foreign Investment 1996, Pp. 55-6
177 | i
Ibid, p. 56
178 |bid
19 Hausman, Recardo and Eduardo Fernandez-At@sjgn Direct Investment: Good Cholesterol2000
189 John & Johnibid, P. 524
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possibility that the investor will have to bear tbests and expenses of the damage or

destruction or otherwise of the investment prop&tty

The government of the host country may take a steforbid repatriation of profits to
home, or the currency in which the investors usg b worthless due to the act of the
host country’s government. Besides, the host cguggrernment policy may end up in the

loss of the capital for the investor. These arétipal risks in investment®?

Political risk exists everywhere including the homeuntry of the investor. Foreign
investors may respond to such political risks byning away from the country where the
risk is high and invest in a country where the iishkow. Political risk “stems from the
turmoil of a restless population, resentful (rightlr wrongly) of those who govern them
and the laws that constrain thef®. This turmoil may impair productivity, markets and
ultimately the national economy. A risk is loweransociety where there is dissent. In a
country where the life of the society is unstallesre could be a strike or workers may

neglect their jobd3

If there is strike or civil strife or industrial ghute which is an indication of socio-political
instability, working days will be lost, and theredp has a direct impact upon investment
since the investor incurs cost of loss producti®ach a step is a major interruption in
production. According to the International Labourg@nization, in countries where such
political risk is high, the share of FDI in GDPldsv.'®°

Political instability, as manifested in work dayst, is a significant factor that determines
the flow of FDI. In a country where there are gdablour relations, more FDI would be

made unlike countries with bad labour relationsgémeral, investors take into account the

181 See Bryan A GarneBlack’s Law Dictionary, 2004, P. 1353.
182 30hn and Johrbid

183 |bid, P. 525

184 |bid

185 Hausman and Eduardibjd
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political stability in deciding whether or not irstebecause it decreases the risk of lost
working days:®
If there is a political risk, imports will be moexpensive and out of reach of all except the
elite. The government may blame foreigners for itdl problems. In addition, the
government may forbid convertibility of the localrcency into foreign currencies. The
objectives of such a move af¥:
1. to halt a decline in its foreign currency reserdgswever the problem here is that
foreign currency will not increase again.
2. to prop up the value of the local currency;
3. to control what is purchased abroad; this coulatera black market
4. to prevent capital and savings from slipping awaydrd less risky places; In this
case, foreign currency will not add and will remaitused, only local currency will
be used in an attempt to convert it to hard gosttsvever, this will increase

inflation and further decrease the value of locatency.

The problem does not stop there. The above memtionecomes drive the government to
take the hard assets of foreign investors situateds jurisdiction. Such a taking of
investment properties may be made with or withamgensation. The basic purpose of
the government in so doing is to appease the kitaéns'®® What is worse is that such a
step may end up in a revolution.

The host government may also exert its power onfdhegn investors in the following
manner. It may force re-negotiating investment @t made before; It may also force
extracting technology disclosure as a price fopoaate departure; or demand repayment
of loans given to foreign investors, or suspendnpayts owed to it. It also blocks
investors’ funds repatriation as part of its cucyerontrol. The investor may also face
actual destruction of assets in a civil war or.ridl these are categorized under political

risks 18°

186 5ee Ibid

187 John and Johrbid, P.525
188 | hid

189 | pid
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In short, a political risk is the probability thpolitical conditions of a country may at a
certain point in time cause financial losses te@stors:>° According to Whiteside?*
» internal security system of a country;
the status of legitimacy of the government;
the nature of the ruling elite;

the level of urbanization; and

YV V V VY

the level of socio-economic equality are essemicators of a political risk to

investment.

In the past powerful countries colonized others exgloited the latter’s natural resources.
Such acts brought about ideological hostility, aedse of nationalism. What is more, the
conflict of interest of the colonizers and formeslanized nations resulted in regime
change, war and conflict. Those are political risksnvestment in general, and FDI in

particular. Now, let us consider these points.

3.1.1)Ideological risk

According to Lodge and Vogéi? the components of ideology are the following:
the relationship between the human being and thamamity, the individual and the
group, and the means to individual fulfillment asetf-respect;
the institutional guarantees to investment likepgirty rights;
the most appropriate means of controlling the petidn of goods and services;
the role of the state;
the perception of reality and nature. Hence, tHe od science and the function of

education are crucial.

19 Alan W. Whiteside (ed), Industrialization and Istraent Incentives in Southern Africa, in Lubo Tefér
Critical Evaluation of Ethiopian Investment Laws with Specific Reference to Proclamation No.
119116/1998 and Regulations No. 36/1998AUFL, 1998, P.59

Ibid
192 George C. Lodge and Ezra F. Vogel, Ideology antioNal Competitiveness: An Analysis of Nine
Countries, in John H Willes and Johin A. WillesOQinternational Business Law: Environment and
Transactions, 2005, P.44
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These elements of ideology are reflected in a gsetiety in the socio-cultural history
experience and the values of the people and it#igadl structure. States that have
communication values place importance upon thelggud results among its members.
Here greater emphasis is placed on rights (suatcame, health, and pensions) and duties
to the group rather than individualistic valuest luase from contractual relationships. The
community itself determines everything insteadrather than allowing interest groups to
define needs of individuafs®

“Values in ethnicity and culture, history, religiotanguage, art, literature, education
science, military experience, environmental regjtimmaterial resources, and even the
iconography of a nation®must be considered so as to understand the ideofogyation.

In general, politics mirrors the national valuesafation:*®

In this connection, the FDRE Constitution stateg th

We, The nations, Nationalities and Peoples of Filio

Strongly committed, in full and free exercise of oght to self-determination;
to building a political community founded on thderwf law and capable of
ensuring a lasting peace, guaranteeing a democi&tier, and advancing our
economic and social developméttt.

We observe from this that the Ethiopian people determined for economic and social
development. The ideology as stated under the itwinsh is that self -determination is a

political value and it may be taken as an oppotyuior investment in general.

From an economic point of view, a communist ideglegopposed to private capital and
private means of production. This is a threat teiffn investment since the investment

could be nationalized. It is as clear as day lthat the communist ideology has been done

193 30hn and Johnbid, P.45
194 |tA;
Ibid
195 bid
19 proclamation No 1/1995, Proclamation of the Coustin of the Federal Democratic Republic of
Ethiopia,Federal Negarit Gazeta 1% year, No 1, Addis Ababa., Preface
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away with but that does not mean that it is totakyinguished. There are some countries
which stick to communism, and there are politicalties in many countries that adhere to

socialism*®’

Former communist countries opened their doors teida capital accepting that foreign
investment enhances their development. Howeveretlaee political elements which
remain antagonistic to foreign investment. For eplamin India, there was a strong
socialist group which remained antagonistic toifprenvestment when a reform of foreign
investment law permitting easier access to fordigrestment was initiated in 1990.
Similarly, a segment of a communist party stillibe¢d that foreign investment is harmful
to the country when President Deng initiated amag@or policy in China. Thus, it is clear

that if such groups come to power, the risk toifprénvestment would increas&

Coming to Ethiopia, the policy of our governmenerss to be directed towards private
capital though it is now a mixed form of economigligy. We have also observed the
existence of groups or political parties that faveommunist ideology. If such groups
come to power through a democratic election, tlenemic policy may be changed, and

the political environment may be antagonistic tieefgn investment.

3.1.2) Nationalism

What do we mean by nationalism? How could it bk to foreign investment?

Nationalistic sentiments may be a threat to foremmwvestment. Foreign investors may
prosper and control the economy and repatriatatpran such a case, they would become
easy targets of xenophobic nationalism particularhere the economy of the host state
deteriorates. Thus, opportunist politicians coulthirgge the government and nationalize
foreign investment. So, it would be easy to takesrowr divert the ownership of
investments

197 Sornarajahlbid, p. 57
198 | pid
199 Sornarajahtbid, p. 58
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Religious fundamentalism has a similar characterthls case, the Iranian revolution of
1981 is a good example. The revolution was botlonalistic and fundamentalist and

resulted in the taking over of American owned bes#*

Nationalist feelings also play a dominant role estricting the flow of foreign investment
in the richer states. For example, the Foreign dtnaent Review Act in Canada was a
response to the perception of American dominancgenCanadian economy. Similarly,
the American multinational domination in France #imel rest of Europe attracted attention

to the issue of foreign investmeft.

Is there any nationalistic feeling in Ethiopia tlcauld be a threat to foreign investment?
Can we take the nationalization made by the DergirRe as a measure of nationalistic

feeling?

3.1.3) Changes in the Industry Patterns

There could be changes in the industry bringingualao global change in policy. Such
changes may bring about change in the ownershipinihe industry. This would affect

the interests of foreign investors. For examplerghwas an oil crisis in the 1970’s. Due to
the crisis, the oil-producing nations came togetbdake over control of the oil industries
in their states and to fix the price of oil. Fortgeithe production of oil was made by
industries owned by European companies and thestir8tates. The oil production was

made on the basis of concession agreeRfént.

Dramatic changes took place in the oil industry.pf@eentative governments were
replacing the former imperial powers, and consetiyqmolitical demands were there for

the cancellation of the concession agreements.eTivere concerted efforts made for the
creation of doctrines that would justify the cahatgbn of the concession agreements by

the former colonies. For example, doctrines like germanent sovereignty over natural

200 |bid
2hid, p 59
202 pid, p. 60
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resources were articulated. Then, this doctrine pvaslaimed through General Assembly
resolutions as the means through which this tramsfton may be achieved through the
law. On the contrary, military pressures to maleelibst state to abide by the obligations of
concession agreement were no longer feasible. Tthasefforts of oil producing states

became successful in forming the organization lgpmiducing states (OPEEE}

Further, a foreign investor may benefit from wirddfarofits. In such a case, the state is
likely to intervene and ask for changes to the @bt For example, the state would seek to
absorb the windfall profits through taxation. Thectltine of permanent sovereignty over
natural resources coined by Hassain became the ttasiuch a measure. In addition to
taxation, the host states may need to overtakenwestments unless they do not feel
confident of running the investmefit.

What is the solution in such a case? The foreigedtor would change the attitude of the

host government by showing that s/he is of contistimportance to the host state.

3.1.4) Regime Change

There could be a change of government in the hast,sand the incoming government
may wish to change the contracts made with for@igestors by previous governments.
Such a change of contracts is justified on thegatiens of corruption in the making of the
contracts. In addition, the change may be made avitlee legitimacy of the previous
government had been doubted by the incoming govemhran objective grounds. For
example, there was a contract for the construafaruclear electricity generating plants in
Manila. It was alleged that the contracts were iokththrough improper means from the

Marcos government. Thus, the incoming governmestineled the contract§®

203 |pid, p. 61
204 1bid

203 |bid, pp. 61-2
208 pid, p. 62
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A dispute could arise between the investor andinheming government with regard to

continue the obligation assumed by the previousgouwent®’

For example, let us assume that Rogger is a foieigstor in the agricultural sector in a
country, say Ethiopia, during the Imperial regifibe Derg regime replaced the Imperial
regime. Should the Derg regime be obliged to comtithe investment contract with
Rogger? (Assume that investors were allowed tosihueder the Derg regime, only for

this pedagogic purpose!).

In such circumstances, there is no rule of stateession in favour of individuals. It is
worth noting that there is no remedy in the intdomal law. If the investment contract is
made with unrepresentative government, the incorgmgernment can claim the right to
rescind the contract justifying that the previoagime and the contract it made were not
binding. The incoming democratic regime may alsolate that the contracts made with
military regimes could not bind it. Thus, contrastade in dictatorships may be suspected
on the basis that they are not validly binding ofutare democratic government. From a
democratic point of view, it could be possible tgue that where the contract entered with
the previous regime turns out to be detrimentah®interests of the people, it becomes
defeasibl€®®

In general, contracts made with unpopular and remetratic governments may be
suspected by the incoming democratic governmentprinciple, our government is a
representative of the nations, nationalities arapfes of Ethiopia. Thus, the government is
expected to promote the interest of the peopladuiition, the incoming government will
be a representative of the people since it is ustdational to come to power through any

means other than electié®.

207 |bid
208 |bid, p. 63
29 g5ee Art. 9(3) of the FDRE Constitution
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3.1.5) War and Conflict

War and conflict are also political risks to invesnt. Why are these considered political
risks to investment? What are the negative impafctgar and conflict on investment?

War is an activity that causes loss to resourcesidgmng the labour forces. If there is a war
or conflict, the resource for economic developmerapital and labour force will be
mobilized. This, no doubt, will have a negative aopon investment since the resource
that would have been used for investment woulditseid to the waf-°

Nowadays even though the level seems to be ingignif we are witnessing conflicts and
war with Eritrea. This would militate against thaplementation of investment projects
and potential investors in the country in two wafkgst, the war uses up the scarce
resources that could have been used to implemgmbegd investment projects (of the
government). In addition, it destroys the imagepefce, security and stability of the
country, and consequently erodes the confidengetantial foreign investors to invest in
Ethiopia®*

3.2) Taking of Investment Property

Definition

What is taking of investment property? Taking o¥dstment property is the taking of
property by the State through legislative or adstiative measurés? Taking of

investment property by the State is one of the nmpbrtant risks to foreign investment.
Changes like incoming of new government shiftsdaology, economic nationalism or
monetary crises may force the host state to chasgeonomic policy towards investment
in general. Thus, the host state may require toaege its economic structure and this

would lead it to the taking of investment propesfya foreign investof:>

#%3ee Lubolbid, P.59

2 pid

212 ynited Nations, International Investment Agreements: Key Issues200.. p. 240
23 bid, p.236
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Taking of property is defined to include ‘not ordy outright taking of property but also
any such unreasonable interference that the owreee twill not be able to use, enjoy or
dispose of the property within a reasonable penbdime after the inception of such

interference.?'*

We can clearly understand that taking of investmgmoperty is an
encumbrance on the right of ownership which cripgheeusus, fructusandabususrights

of owner.

Major phases the concept has gone through magatett as followé™

First phase-17" century nationalisation began with the Russian ldestican revolutions
where there was no compensation and conflicts edugapital sending countries argued
that there must be “prompt, adequate and effectvepensation” which is known as “Hull
formula”. Developing countries on the other hansisted that it is a high standard which

could deter national action in pursuance of objestiof restructuring the economy.

Second phase- is related with the decolonization period. Matlizations have been
made across the board so as to wrest economicotdrm the foreign nationals. It was
believed that only “appropriate compensation” neette be paid for those takings of
foreign investment property.

Today, nationalization could happen where thera i®gime change, but it is believed

passed. Hence, nationalizations on an industry Wédts are a rare phenomenon.

The concept and classification of taking of investimproperty is not fully clear, consistent
or established. The following reasons are giveritfat®'®
1. the terms and concepts have their own origin imonat law and practice and their
translation in international law is sometimes peoiétic;
2. the actual practice of states depends partly o #wnomic development and
partly an the ideologies and policy changes;

24 The Harvard Draft Convention on International Resgbility of States for Injuries to Aliens, 1963SA
JJL 554 (Art. 10), in M-Sornarajatyid, P.284
215 (i
Ibid
2% pid
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3. the topic has a long history and has gone throegkral phases and the particular

facets of the relevant problems varied considerably

Types

What are the types of taking of investment progerty
Taking of investment property may be categorizefbbews; 1) forced sales of property 2)
forced sales of shares; 3) indigenisation measéjesxercising management control over
the property; 5) inducing others to physicallyga@ver the property; 6) failure to provide
protection when there is interference with the prop of the foreign investor; 7)
administrative decisions which cancel licenses pedmits necessary for the foreign
business to function within the state; 8) exorhitexation; 9) expulsion of the foreign
investor contrary to international law; 10) actharassment such as the freezing of bank
accounts, promoting of strikes, lockouts and labshortages. It is worth noting that all
these instances involve the state condtict.
It may also be possible to categorize takings thitect and indirect taking®irect taking
includes®®
A. Outright nationalizations in all economic sectors.This measure results in the
termination of all foreign investment which is ubyamotivated by policy
considerations. It is in a sense achieving comgdtte control of the economy.
B. Outright nationalization on an industry basis: Here nationalization becomes
narrower and the host state seeks to reorganiaetiaydar industry by taking over

the private enterprises in the industry and cregadiistate monopoly.

Indirect takings may take the following forms-?
A) Large- scale taking of land by the stateA host state may take the land with the
purpose of redistributing land to the landlesssunh a case, the investor may be
evicted from the land s/he let and invested on.

27 M.Sornarigah|bid, p.284
8 UN, Ibid, P.238
219 |bid
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B)

C)

D)

Specific takings In such a case, a particular enterprise may dsubject matter of
taking. For example, a firm dominating a markeinolustry or a specific plot of
land, which is necessary to construct a road maytaeget of the taking. This type
of taking may not be avoided, but the legal issuhat no discrimination can
usually be alleged in such a case.

Creeping expropriation is defined as “the slow and incremental encroachmen
one or more of the ownership rights of a foreigrestor that diminishes the value
of its investment.” In creeping expropriation, tights of the investor to use the
property are diminished as a result of the interiee by the state while the legal
property remains vested in the investor. AccordmyNC TAD, the following are

examples of creeping expropriation:

forced divestment of shares of a company;

interference in the right of management;

appointment of managers;

refusal of access to labour or raw materials;

excessive or arbitrary taxation.

There are authorities that assimilate creepingaqation with the first three
categories of takings.

Regulatory takings are those takings of property that fall within thadice power
of a state. It may also arise from state measikesrieasures to regulate the

environment, health, morals, culture or economg bbst country.

To day, creeping expropriation and regulatory tghnesent new and difficult legal issues.

In general, a taking by a host country destroysothieership rights of an investor in its

tangible or intangible assetd,

Is it not possible to take investment property Isjade?

Taking of a foreign property by a state is primeigdawful. However, taking of property is

conditional and the following requirements musfudélled. ?**

According to customary international law, takingmmfestment property must fulfil the

following requirements:

Z20UN, Ibid,
221 M.Sarnarijah, Ibid, P.315ff.
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It must be made for public purpose;
There should be no discrimination;
The taking must be accompanied by payment of cosgim,;

There must be due process;

= v VvV VvV VY

Public purpose
We do not find universally accepted definition abjic purpose. Usually, a host
states determination of what is in its public ietgris accepted so long as it has a
reasonable foundation. Where a taking is made lyofeeprisal against the act of
a home state of foreign nation, it is considerkgydl on the ground that it lacks
public interest.
Under Ethiopian law, public purpose is defined as
the use of land defined as such by the decisioth@fappropriate body in
conformity with the urban structure plan or devetamt plan in order to ensure
the interest of the peoples to acquire direct atiriect benefits from the use of
the land and to consolidate sustainable socio-eauoaevelopmeff?
2. Non-discrimination
Taking of property should be free of discrimination the basis of national or
ethnic origin. Any arbitrary action or any actiontlvout legitimate justification is
considered to be contrary to the principle of n@edmination. The principle
requires that government measures, proceduresraotiges be non-discriminatory
even in the treatment of members of the same gnbafiens??®
3. CompensationFor a taking to be legal, there must be compeamsatwhat should
be the standard of compensation? This could bestwe of dispute. Communist
states historically argued that there must be mopemsation since private property
is not allowed. However, this stand is now chand@d.example, China recognized
payment of compensation by treaties. Capital expprstates argue that the Hull
standard of prompt, adequate and effective compensahould be met. The
standard requires that payment of full market valsieompensation speedily and in

convertible currency. Some developing countries,tlen other hand, argue that

222 proclamation No. 455/2005, A Proclamation to pdevior the Expropriation of land holdings for puabli
purposes and Payment of Compensati@teral Negarit Gazeta 11tjh Year, No. 43, Addis Ababa,"15
July, 2005, Art. 2(5)

22 UN, Ibid, P.239
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“appropriate compensation” be made to the invedtmwever, this standard is
criticized for being vague. Developing countrieguar that a Hull standard is very
high to comply and it may deter a state not to takanvestment property in the
interest of economic development. Thus, they opappropriate compensation
which is based on equitable principles as a guidassessing compensation rather
than a hard and fast rule relating to market valll@ough, we do not have a
standard definition of appropriate compensatiomedfuires the a consideration of
past practices, the depletion of natural resounpessible lack of foreign exchange
and other factors like environmental damage. Arothethod of valuation adopted
in treaties is the book value method of evaluatimus, it may take the net book
value (depreciated assets value) or the updatekl valae (also referred to as the
adjusted book value, which takes into account tfflation. The tax value of the
assets may also be taken alternatively. In genétale Hull formula” suggests a
fuller, more satisfactory to the investor type @amsation, while the “appropriate
compensation” formula suggests that additional oetec (historical or other)
considerations may be taken into account which wabult in a lower final

payment.??*

An appropriate compensation may be defined as “emsgtion calculated on the
basis of recognized principles of valuatiéi?”
Which standard is adopted under the Ethiopi@dtment law?

4. Due Process Requirement

The compensation due to a foreign investor shoalddsessed by an independent
host country tribunal. This is recognized in bitateand some regional agreements.
Thus, it is important to provide for the mechanisofsthe assessment of the

compensation by law. The due process requiremegtheamet by other kinds of

24 UN, Ibid, P.239
22> The model Agreements on Promotion and Protectidnvestment of the Asian African Legal
Consultative Committee (AALCC)
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regular administrative procedures other than cooftdaw. However, there is
uncertainty as to the interpretation of the terme‘grocess” in international a8
What are the mechanisms given in the Ethiopianttaguarantee the due process

requirement?

3.3) ONEROUS CONTRACTS

What do you understand by onerous contracts?

There could be a situation whereby the contraatsine too onerous to perform because of
subsequent events. This means that the obligatiodsrtaken by the party may become
too heavy to perform: they may be more than thpuktted and intended by the parties.
This is a risk to foreign investment but why? Whpesforming such contracts become too
onerous, states will seek to reduce the loss ltiegt ¢could suffer by interfering legislatively
with the contract. For example, in Settebello Vn8aTotta Acores a state-owned shipyard
in Portugal had made a contract to build a lardetaniker. The agreement provided
penalties for late performance. The shipyard waablento perform the contract in due
time. The penalty provided was huge, and it becamerous to the shipyard. Then, the
government of Portugal intervened through legistaind altered the penalty provisions of
the contract?’

3.4) ECONOMIC RISKS IN INVESTMENT

There are economic risks in investment. Potenigdsrfor the home economy includes
export of gabs, hollowing out and balance of paysgmoblems. TNCs may decide to
relocate the most attractive jobs to other cousitiiche home country does not provide
competitive conditions for productich®

Hollowing out-verb-to make a hole in something by removing p&it. Balance of
payments (n)(sing- the difference between the amount a country parysnports and the

amount it receives for exports in a particular pemf time??°

225N, Ibid, P.240
22T \1. Sornargjahlbid, p. 64
228\\jorld Investment Report, 2006, P.218

229 Oxford Advanced Learner's Dictionary, Oxford University Press, 2006, p. 99
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Thus, it is essential to ensure that competitivenemic conditions are beneficiary from
FDI. In addition, TNCs may move productions if thigyd national economic policies are
not conducive to their investmefit,

What should be done to address these problems?

Countries may use various options to address tlomosgic risks of foreign direct
investment. First, countries may use policies tatradize or alleviate the potential negative
effects of the investment. For example, FDI aimedeeking out lower- cost locations
which have negative effects on domestic unskill@bur of middle income developing
countries. According to the UN, in Turkey and thepRblic of Korea, the search for lower
production costs has been a motive for overseasiments. In this process, low-paid jobs
are shifted of share while jobs that require highlelts remain at home. In such a case, it is
necessary to introduce policies targeting such ggaaf the society. It is suggested that
adult education and training programmes, as welp@grammes to encourage SME
development are examples of policy responses wsatlie economy without obstructing

the internationalization proce$¥.

Different measures could be taken to counter sleof industrial hollowing out. In Korea,
for example, the Government actively promotes imwaDI, particularly for its high-tech

industries so as to balance or complement outwBid#f its firms.

Second, special attention is given to supportingekiic industries that produce parts and
materials for export to Korean firms that have tglifsome production abroad. In addition,
the Government has made concerted efforts to expam develop future growth

industries®>?

230 |bid
21 pid, Pp.218-19
%32 pid, P.219
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Less developing counties fear economic dominancgroyger nations if foreign investors
are allowed to possess assets in the home étafEise economic environment consists of
forces that influence market operations, the ouereeonomic activity, interest rates,

currency fluctuations, wages, technology changé gavernment policie$>*

Trans national Corporations (TNCs) affect businkEgsur markets, tax bases, politics and
the fiscal affairs of the home state. There is nmimdiscussion and code development with

respect to economic impacts of TNCs all over thelavd®

SUMMARY

We have seen that investment can not be free fisks.rWe have dealt with political
risks, taking of investment property onerous cantgrand economic risks in investment. A
political risk is a risk of loss of capital and oroe of investment due to government policy
of the host country. Strike or civil strife or instdal dispute is an indication of political
instability which will result in loss of working ¢a and thus has a direct impact upon

investment.

We have seen that communist ideology is opposedtericapital and private means of
production which is not conducive to private invesht. Nationalistic sentiments may be
threats to investment where investors prosper wilile host country’s economy

deteriorates. So, politicians could change the gowent and nationalize foreign

investment. We have also seen that changes innthestry patterns may be a threat to
investment. Thus, concession agreements in thendilistry have been replaced by
governments of the country where the oil is exedcRegime change is the other political
risk we have discussed because the incoming gowsmmay wish to change investment
contracts made with the previous government. Thaging a democratic government may

be professed as a solution to this problem. Warcamilict are also political risks since

233 John H. Willes and John A. Willekternational Business Law: Environments and Transions,
Boston,. P.M.
24 George A. Steiner and John F. Steiarsiness, Government, and Societydoston, 2006, p.35
235 H

Ibid, p-36
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they need to sacrifice resources. War and confley destroy the image of peace, security

and stability of the country and erodes the comitgeof potential foreign investors.

Taking of property by the state through legislatbreadministrative measures is the other
risk to investment. Such a risk includes unreaskenatberference where the investor will

not be able to use, enjoy and dispose of the prypper

Nationalization is a direct taking while indireetking includes large-scale taking of land
by the state, specific takings which focus on aidamt industry, creeping expropriation is
a slow and incremental encroachment to the ownemsphts of a foreign investor that

diminishes the value of its investment. An indireéaking also includes measures to
regulate the environment, health, morals, cultureconomy of the host country.

We have also discussed that onerous contracts mékbn as an investment risk because
the government may interfere through legislationekghthe investment contract is too

heavy to perform.

Export gaps, hollowing out and balance of paymemblems are economic risks in
investment. Trans-national corporations may redae most attractive jobs to other
countries if the home country does not provide oetitige condition for production. Some
of the activities may hollow out, and some partaof industry may be removed. The
country may also face a problem of balance of payshehere the imports are more than

the amount received by foreign currency in a paldr period of time.

Review Questions
[) Write TRUE if the statement is correct and FALSEIf it is in correct.

1) The problem of balance of paymenta scanomic risk in investment.

2) The history of investment has witnesisatihost country will not change the
investment agreements notwithstanding that it evyans to perform.

3) Once industrial hollowing out existeimeconomy, it is not possible to

remedy it.
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4) The host country is not duty- boungistify the existence of public purpose
to expropriate investment property.

5) Today, nationalization is a risk toastient which is prevalent in most host
countries.

6) War requires all the resources of d#t $tate that would have been used to
implement approved investment projects.

7) The incoming government might not ckangestment contracts made with
the previous government where both the former hadricoming
governments are democratic ones.

8) Communist ideology was taken as a@oigkivate investment because it
opposed private property.

9) A risk of loss of capital and incom@&egestment as a result of policy
choices of the host government is called econoisic r

10) Externalities that would affect theestment are called investment risks
negatively.

II) Choose the best answer

90

1) Arisk that results from the politicahditions of a host country is known as:
A) taking of investment property  B) politiaagk
C) economic risk o) a
2) Religious fundamentalism that resutligtie 1981 Iranian revolution is
A) ideological risk B) economic risk
C) nationalism D) none
3) Taking of investment property may begarized into
A) direct and outright B)ett and regulatory takings
C) specific and large- scale takings D) dirext andirect takings
4) Which of the following is not a reguaient for expropriation of investment
property?
A) Undue process B) compensation
C) non-discrimination D) public purpose



5) Which of the following is not an ecomonsk to investment?
A) Hollowing out Bjerous contracts

C) balance of payment problems D) export gaps
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UNIT FOUR: INTERNATIONAL LAW ON FOREIGN INVESTMENT

UNIT OBJECTIVES

After completing this unit, the student should b&edo:
¢ Analyze international norms on multilateral corgamas;
Discuss the World Bank guidelines on foreign inkrestt;
Analyze trade related investment measures;

*

¢

¢ Appreciate the reasons for bilateral investmeraties;
¢ Analyse the features of bilateral investment tesati
.

Identify bilateral Investment Treaties ConcludecHtlgiopia

INTRODUCTION

Bilateral investment treaties are a relatively n@henomenon. The first bilateral

investment treaty was the one concluded betweem&eeand Pakistan in 1959. Gradually,
the number of bilateral treaties increased and Hey énd of 1988, 308 treaties were
concluded. According to UNCTAD 1,160 bilateral ist@ent treaties were concluded
during and up to 1996. What is more, 2,096 BlTsensgned by 174 countries by the end
of 2001. 45 percent of these treaties were condlib@dween developing countries, and 31

percent were concluded between developed and gergloountries>°

In this unit, we will deal with the reasons fordtédral investment treaties. Then we shall
discuss the feature of bilateral investment treatM/e will also analyse some of the
investment treaties concluded by Ethiopia. Thernwilesummarise important points and

look at some questions which will help you to tgstir progress in learning the content of
the unit.

2% carlos Correa and Nagesh Kumrotecting Foreign investment: implications of a W1 regime and
policy options, 2003, Pp. 134-135
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4.1. SOURCES OF INTERNATIONAL LAW ON FOREIGN
INVESTMENT

According to Article 38(2) of the statute of thedmational Court of Justice (ICJ), treaties,
customs, general principles of law, judicial demmsi and writings of scholars are sources

of international law.
4.1.1. TREATIES

Multilateral treaties evidence an acceptance ofriaciple as international law by the
parties to the treaty. Therefore, multilateral tiesa are sources of international law.
However, there are no relevant treaties that faraisomprehensive code of law on foreign
investment. There was an attempt made by the Abhaw&oss convention to formulate a
code on foreign investment. It was not acceptedstayes. It sought to state principles

which were entirely favourable to capital-exportsigtes=’

Recently, there is an increasing activity on makimigteral investment treaties. These
bilateral treaties provide certain more comprehanstatements of treatment which will be
accorded to investment by the parties. The samee qolild be repeated in a number of
similar treaties among different nations, and stegretition could create international law

on foreign investment.

On the other hand, bilateral treaties vary in megspects, and it would be hard to accept
them as a source of international law becausertteynot create a general law. However,
others argue that they create a customary intemaitiaw”*® In general, bilateral treaties

are sources of international law on foreign investm

%'\, Sornarjah;The International law on Foreign Investment 1996, p. 73
238 |bid, p. 74
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4.1.2. CUSTOM

A widespread custom expressesoamio jurieswithin the international community, and it
is a source of international law since the prireijplvolved in the custom is obligatory. For
example, it is a general rule of custom to pay cemsgtion where foreign property is

nationalized or expropriated®

There is a view that principles contained in then€al Assembly resolutions constitute
“‘instant customary law” in that they are evidendeopinio juries of the international
community. On the contrary, there is a tendenagismiss the norms that are incorporated
in those resolutions as “soft” law or &sx ferenda It is argued that they are only
expressions as to what the law ought to be inuhed?*°

The General Assembly resolutions accepted the s@ereignty since the birth of a
system of state based on territorial sovereignitysT the state’s sovereign power to control
events political, economic or otherwise in its itery is recognized according to this
principle. Consequently, one can argue that theludens of the General Assembly

establish an economic sovereignty of states thepjiticable to foreign investmeft.

4.1.3. GENERAL PRINCIPLES OF LAW

General principles of law are recognized as a safdaw in general, and investment law
in particular. However, authorities accepted gdnprenciples of law only on a limited
manner. On the other hand, many others argue #margl principles of law is a source of
international law on foreign investment. For exampghe payment of full compensation
where investment is expropriated is based on theergé principle of law on unjust

enrichment. In addition, notions of equity are agplicable as a general principfé.

239 |bid

249 1hid, p. 76
21 bid, p. 77
%2 |bid, p. 78
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Arbitration tribunals apply the general principlegh regard to investment contracts. The
general rules that are used by tribunals haveainoshaping rules in the area of foreign
investment protection. However, the tribunals areuaed of tending to favour investment

protection rather than promoting the interestsasitistates (developing staté$).

Thus, the international arbitral tribunals are regpito apply rules that protect investment
as well as recognize the interest of developingestaAnother example in the application of
general law principles is the principle of sanctifycontracts. According to this norm, a
state cannot change a foreign investment contriktarally?** However, it is essential to

remember the freedom of contract.

What is more, an investment contract may be changéds, where public interest
requires, investment contracts may be changedtaralyy, and this is an accepted general

principle of international law on foreign investméfr

We have seen that general principle of law is ac®on foreign investment. However,
general principles of law are weak norms. “Theynmdnresist norms proceeding from

sources which rely on consensual processes amateg'st°
4.1.4. JUDICIAL DECISIONS

Judicial decisions are a source of international. I&or example, the decisions of
International Court of Justice (ICJ) have had ameénse influence on the shaping of the
principles of international law. Arbitral awardseaalso decisions made on disputes arising
from foreign investment transactions. Thus, theisiecs could be used as a source of
international law on foreign investment. Such awaade made unilaterally, and their role
is diminished. In addition, there is a view thataasls will have limited procedural value
because the tribunal is set only to settle the udesgpetween two parties. Further, the

243 |bid, p. 78
24 1pid, p. 78-9
23 |pid, p. 79
248 |bid
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decision is made with a view to solving specifipag of problems arising between the
parties. Thus, there is an argument that such &ideccannot be used as a source of

international law?*’

However, it is important to note that the decisionsl have influence on foreign
investment protection. The arbitrators/ judges wgk literature that could also apply to
other similar types of disputé® Therefore, decisions are used as sources of aitenal

law on foreign investment, but they are taken &sisliary sources.

4.1.5. WRITINGS OF PUBLICISTS

Like decisions, writings of highly qualified publsts are a subsidiary source of
international law. There was a tendency to accelgt writings of “civilized nations”. This
could be unfair. However, the problem is that thetess from the host states tend to
naturally favour the interest of the host statedendcholars of capital exporting states tend
to favour their states. Hence, opposing views ctxglebxpressed on the same point. Thus,

whose writing should be accepted?

In general, objectivity cannot be expected of wsitéSince there is no impartiality among
writers, the value of their writings as a sourcdntérnational law on foreign investment
would be reduced. Furthermore, some argue thangsitcould not be regarded as a source

of international law*®

Should we disregard the writings of scholars? Alively, should we accept the writings

of scholars capital exporting countries, or theliwgs scholars from the host states?

247 bid, p. 80
248 |bid
29 pid, p. 81

97



4.2. INTRERNATIONAL NORMS ON MULTINATIONAL
CORPORATIONS

Since the Second World War, tremendous efforts th@esn made to come up with a code
of conduct that regulates the conduct of foreigregtiment. Accordingly, the charter of the
International Trade organization (ITO), signed atviha on March 24, 1948 incorporates

provisions with regard to foreign investment.

The developing countries have sought to influencetdd Nations bodies which they
control to formulate rules of conduct for multirmatal corporations. Their efforts are
associated with the move to bring about a New traigonal Economic Order (NIEO). This
concern was accepted, and at the international, llne2concern was manifested by the call
for the study of the role of multinational corpaéoat in the international economy by the
United Nations. A group of eminent persons weresdgk study the problem (in 1972) by
the Economic and Social Council of the United NadioAfter conducting a study the
group reported (in 1974) that “certain practiced affects of transnational corporations
had given rise to a widespread concern and ankietyany quarters and a strong feeling
has emerged that the presenbdus vivendishould be reviewed at the international

level,”?*°

An outcome of the report was the effort initiatgdtbe developing counties to draft a code
of conduct for multinational corporations. Howevdeveloped states disagreed with the
drafts made by developing countries, and the getialoc had its own draft. There have

been several revisions of the draft.

With in the fourteen years that have passed simeénitiation of the efforts at the making
of the code of conduct, the ambivalence of the lbgesl states towards the code has
shifted to one of qualified. Developed states Hageome recipient of foreign investment.

Thus, they anticipate problems in controlling tletivaties of multinational corporations.

%0\, Sornarajahlbid, p. 191
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Consequently, the United States required referemtige relevance principles of customary
international law in the field. The preference bé tdeveloped states is for a “balanced
code” which would incorporate rights and dutiesttsd multinational corporatiofA¥and

the host states.

The UNCTC Draft Code

The objective of the code is to “maximize the cimitions of transnational corporations to
economic development and growth and to minimize thegative effects of the activities
of these corporations. Nonetheless, this is ag#iestlassical economic theory.

The code addresses both private and public /stat@orations. In addition, it includes
mixed, comprising entities in two or more countrieggardless of the legal form and fields

of activity of these entities.

Respect for National Sovereignty

One of the problems was that concerning the poaveontrol the corporations or investors
in the host state. To address this problem, Artf The Code states that “transnational
corporations shall respect the national sovereigitihe countries in which they operate
and the right of each state to exercise its permtas@/ereignty over its natural wealth and
resources” This would enable the host state torabntultinational corporations. Thus, the
transnational corporation shall not act contraryhi®economic objectives of the host state.
On the other hand, the host state is duty bounfiilfd in good faith the international
obligations that it had undertaken. It includesigddions in multinational and bilateral

treaties.

Re- negotiation of contracts

The code also created an obligation to renegotetracts where the contractual

equilibrium that existed at the time that a cortra@s made has been altered by a

1 pid, p. 192
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fundamental change of circumstané®s For example, Abebe agreed to construct a bridge
on a river. After the contract was concluded, tremavhere the bridge is to be constructed
was damaged by a lightening. Thus, the cost ottmstruction rises very much. The State
could renegotiate the contract. This is inherentthe right of states to permanent

sovereignty over natural resources.

Non-interference in domestic affairs — We have seen that states were accusing
multinational corporations of interfering in thelomestic affairs. To solve this, a duty has
been imposed on Trans-national corporations nointerfere in the domestic political
activities of the host state or to influence th@me states to intervene on their behalf in a
manner inconsistent with their obligations undex tharter of the United Nations and the
Declaration of Friendly Relations between states.

The interference by the multinational corporationtie politics of host state has been
proven dangerous. The interference in Chile, faneple, resulted in the overthrowing of
the government of President Allende, who natioealithe copper mines without paying

compensation.

It is worth noting that the requirement of non-iféeence is an established principle of

international law. It recognizes the internal sevgnty of the state.
Abstention from corrupt practices

What do you think is abstention from corrupt preesi?

The use of bribery by investors to achieve thejecives has also caused general concern.
Therefore, it is required to curb this problem. THeA passed legislation against the use of
bribery by their nationals in the conduct of foreigusiness though the enforcement of the
legislation has been eased with the increasingzegan that the strict enforcement will

place American business at a disadvantage. The WUNG®GH its part, had prepared a draft

252 prticle 12 of the Code

100



code on illicit payments but it was not adopted.many legal systems, it is recognized that

international contracts obtained by bribery areaaliuk

Economic and other Controls
Controls on transfer of technology, restrictive inass practices, labour relations, transfer
pricing, consumer protection and environment ptatac are controls in investment
addressed by the code.
Disclosure of information
Similar to the draft code, the duty to make disgtesis now a feature of many foreign
investment codes that require that foreign investns@ould enter through joint venture.
Many codes mandate that feasibility studies of gheposed foreign investment projects
should be made. Such feasibility reports shouldtaio full disclosure of material
information.
Treatment of transnational corporations
The four parts included in the code are:

a) the recognition of international legal rules anshgiples relevant to the

treatment of transnational corporations;
b) the requirement of compensation for nationalization
c) a provision on jurisdiction; and

d) dispute settlement.

4.3. THE WORLD BANK GUIDELINES ON FOREIGN
INVESTMENT

The former code of conduct emphasized the dutiesulfinational corporations more than
the treatment of them by the host state. Thusjag not accepted by the international
community, particularly by developed states. Thamef resorting to another option was
essential. Thus, in September 1992, the Developnt@mmnmittee agreed, without
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reservation, to call attention of the member caastto the World Bank guidelines on

foreign investment>®

What is unfortunate is that the guidelines are bioling. However, they will be used as
arguments to support propositions that are advamcdtie field. The standards in the
guideline “do reflect emerging, rather than settlsthndards under contemporary
international law”. The guidelines under which deped states have greater voting

strength are concerned with the treatment of for@gestors by host states.

4.4. THE WORLD TRADE ORGANIZATION AND TRADE
RELATED INVESTMENT MEASURES (TRIMS).

Investment and international trade go hand in hafatket access through trade can lead
to foreign investment; this in turn can lead to iiddal trade. Investment can be for
domestic market as well as for expoft.In short, trade and investment are very much
interrelated. Despite this, there is no a comprsiven multilateral agreement on

investment>°

However, a serious effort was made in the 1990 setyptiate a comprehensive treaty on
investment, known as the multilateral agreementneestment (MAI). The MAI, which
was negotiated by OECD, was intended for the teartsfthe WTO. The MAI would have
removed barriers to investment, provided protectgainst expropriation and instituted a
dispute settlement system. However, the MAI negotia failed in the late 1998 and were
abandoned. The defeat was related to problems dfen® and the environment. NGOs

from 70 countries opposed’it

253\, Sornarajahlbid, p. 212
%4 Mitsuo Matsuchita, Thomas J. Schoolmarm & Petersi@rvroidis, The World Trade Organization:
|2_585.W, Practice, and Policy Oxford University Press, 2003, p.522.
Ibid
#%|bid, P. 523
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Although investment creates jobs, foreign firms @aert too much influence on or
dominate economic sectors, especially in developmgntries unless they are subject to
some controls. Second, there was a fear that libatian of investment would lead to
economic crises since foreign investors could their money out. Thirdly, NGOs argue
that multilateral companies will use FDI to exploibrkers in low-wage countries within

adequate labour standards. They also argue thestiors will threat the environment.

Investment- related measures are addressed in exafjenanner under Article 111:4 and

Article XI:1 of the GATT. The TRIMS agreements dele types of trade-related

investment measures and add value to the GATT/W§BEes. It also includes a transition
period during which WTO members agreed to phaseAlD-inconsistent measures that
were notified to the WTO under the TRIMs Argumétit.

Export requirements — The investor usually is obliged to export a fixqantity of its

total production.

The investor may be required to earmark certainlyets for export to certain countries, or
to produce certain products alone for export.

The investor is required to make a balance betvieerexport and import since import

inputs use scarce foreign exchange. This is a-patsecing requirement.

Local content requirement— The investor is required to use local suppliag; materials
or services as a percentage of local value addets$ ifinal product. The investor may
provide essential services to other host countdystries or to make use of host country

personnel.

Investment incentives— TRIMs also include the use of incentives suctaasolidays, tax
ceilings and subsidies granted to the investorhSuocentives are intended to raise the
profitability of the target firm and hence its costitive position.

37 bid, P.523
258 |hid
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Transfer of Technology Requirements— may take a variety of forms. The host
government may stipulate the kind of technologyb® introduced into the country or
require the investor to license the technology im&d in the investment to locals under a
process that will phase.

The opposition to the use of TRIMs

Their use had the same effect as the use of ndh-terriers to trade, which were
considered to be inimical to the principles of ee8fr” international trade. They were also
considered to be inconsistent with the aim of t#eTG, which is to promote undistorted
competition in the international trade.

The term “trade- related investment measures” (T§IM not defined in the Agreement. It
“provides that such trade-related investment messare subject to the disciplines of
GATT Atrticle 1ll (national treatment on internal Xiation and regulation) and GATT

Article X1 (general elimination of quantitative testion)”.?>°

TRIMs are defined as some investment measureatédintended to promote trade policy
objectives”. They are aimed at enhancing the iritgonal trading objectives of the user

countries.

Forms: Trade Related Investment Measures may take tlefiolg forms:
» Export requirements;
» product-mandating requirements;
* local content requirements;
» trade-balancing requirements, and
* incentives.
We have seen that the UN conference held in Hawasahe first attempt to create
International Trade Organization (ITO).
The charter of economic rights and duties to statesserted the right of all states to

regulate, supervise, expropriate and nationalizeido investment.

B9TRIMS: 8-2
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This was the achievement of developing countrieatiempting to attract investment as
well as ensure that foreign investment promote®nalt development, host countries have
resorted to the use of Trade-related Investmentsitea (TRIMS).

- -TRIMs are national policy measures of host coestri

- They are concerned with investment regulation, yTdféect the problem of multi

national Enterprises (MNE). However, TRIMs were fiee from contestation

4.5. BILATERAL INVESTMENT TREATIES (BITSs)

The trend shows that concluding bilateral investnesaties is increasing. Accordingly,
2,608 agreements and 44 new bilateral investmeatiés were signed in 2007.60% of the

bilateral investment treaties were concluded byetisning countrie$®

4.5.1 REASONS FOR BILATERAL INVESTMENT TREATIES

As we discussed earlier, there were several unssfidettempts at multilateral investment
treaties on foreign investment protection becabsedeveloping countries and developed
ones do not agree on issues of sovereignty, eafilmit of natural resources and internal

economic policies.

The developing states have been striving to bringuia New International Economic
Order (NIEO), one facet of which is national cohtaver investment and make a
multilateral treaty which strikes a balance betwdke principle of national and the

developed ones.

Bilateral treaties, on the other hand, are diffefesm multilateral treaties in that they are
made on arad hocbasis and their ability to give rise to generahgples of international
law is remote. Besides, such treaties could betrsgd in such a manner as to suit the

mutual interests of the parties, where as a mtédtdd treaty cannot.

%9 ynited Nation, World Investment Repofransnational Corporations and the Infrastructure
Challenge,New York and Geneva, 2008, Pp. 14-5
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However, it is worth noting that an absence of aseosus to create multilaterally
acceptable norms on international investment neaéss bilateral solutions. Realizing the
confused state of international law on foreign Btugent, states entered into such treaties
so that they could clarify the rules that they vebapply in case of any dispute which may

arise between them.

The need for rapid development was felt due tocth&licts which were prevalent in the
area of foreign investment. Hence, states had dortréo the second solution by making
bilateral investment treaties to ensure that, astleamong themselves, there would be
definite rules relating to foreign investment.

As a result, former communist states have concluditderal treaties since the treaty
activity may be to dispel perceptions that they ligh-risk countries because of past
ideological commencements that opposed the inflbfereign investments and the notion

of private ownership of property.

However, the decision to resort to BITs by varicaantries is not well -developed.

Often, the same state would accept various staadardareas such as compensation for
expropriation, the repatriation of profits and tasbitration of disputes that arise. This
would show us that we need to go further to haveroon rates that govern foreign

investment.

The other problem is that a developing state weklksto concede as little as possible,
ensuring that the treaty is consistent wish iteifpr investment laws and its national
interests. In the reconciliation of these mutuatigompatible aims, making the protection
they give to the foreign investors limited. Forstleason, each treaty must be taken as a
bargain that has been struck between the partigsndeng on their relative strengths and
mutual dependence. This may also explain why thregén the treaties differ considerable.
Despite this fact it is claimed that these trealieost investor confidence in the host state,
and that as a result more investment flow takesepldowever, this is uncertain claim.
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In reality, attracting foreign investment ratheanhcreating of a legal structure for its

protection is preferred.

The existence of incompatible objectives betweenpdrties to the treaties, the failure of
important states to engage in such treaty pracaicd,the variety of formulations that are
included in these treaties make them unsuitalhladations for the making of a customary

international law.

4.5.2 FEATURES OF BILATERAL TREATIES

There are similarities among a number of investntesaties concluded by different
parties. Let us discuss these similarities asvdlo

A. Aims of the treaty- are usually the reciprocal encouragement ancegtion of
investment flow between the two states, i.e. theraating parties.

B. Property identified They identify the type of property which is prdtd, and
the nature of the link of nationality to one of tharties that entitles the foreign
investor to the protection of the treaty.

C. Standard of protection The standard of treatment to be accorded todtesgn
investor is also indicated in the treaty.

D. The standard of treatment to be accorded to tlegdoinvestor is stated in an

article.
National treatment-BIT includes national treatment standard. Accogdio this
standard, each party is duty bound to treat foremgastors no less favourable than
that it accords, in like circumstances, to its owwestors. The treatment may be
with regard to the management, conduct, operaggpansion etc of investments.

To determine the concept of “in like circumstance®? should examine, on a case

by case basis, all circumstances of investmentudicy the following among
others®®*
i) its effects on third persons and the local comity

i) its cumulative impacts upon jurisdiction.

261 Mann, and Etal; 2005: Art. 5
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iii) the sector the investor is in;

iv) the main factors should be taken togetheret@iine like circumstances.

Fair and Equitable Treatment is the other form of treatment accorded to inuesto
according to BITs. Thus, each contracting partyl Wwé accorded fair and equitable
treatment®?

A dispute between the state and an investor mageseved by negotiatiorf§8® The
dispute may be submitted to a competent court@ictintracting state if the dispute is
not settled by negotiation within six months. Thieran option to submit the dispute to
“an ad hocarbitral tribunal or arbitration under the auspicé the International Centre
for Settlement of Investment Disputes (ICSID)” dth states are members to the 1965
Convention on Settlement of Investments Disputeveeh States and Nationafé.we

will deal with this issue in some detail in thetlanit of this material.

E. The right of repatriation - The right of repatriation of profit is asserted.

F. Compensation-There are statements on the nature of the comp@msi at all,
to be provided to the foreign investor for loss wong during wars and civil
riots.

G. Standard of compensation The standard of compensation in the event of a
take-over of the foreign investor’'s property isritged.

H. Settlement of disputes The procedure for the settlement of disputesrayis
from the investment by arbitration is stated.

The new trend shows that environmental concernsaaidl issues are also important.

%2 pngreement between the Government of the Fedenaldesatic Republic of Ethiopia and the Government
of the People’s Republic of China; Art. 3(1)

23 pid, Art 9(1

%4 bid, Art. 9(3)
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BILATERAL INVESTMENT TREATIES CONCLUDED BY
ETHIOPIA.

Ethiopia has concluded a number of BITs

Example: A proclamation to ratify the agreement on the enagement and reciprocal
protection of investments signed between the Gfatialist People’s Libyan Arab
Jamahiriya Proc. No 406/2004 was signed in Addisabsb on 27 January 2004.
Accordingly, the House of People’s Representatieddhe Federal Democratic Republic
of Ethiopia ratified the treaty at its session hetdthe 18 of June 2004.

Agreement between the Government of the Federaldosatic Republic of Ethiopia and
the Government of the peoples Republic of Chinaceoring the Encouragement and
Reciprocal protection of Investments was also aciedd.

1) Aim of the agreement

The intention is to create favourable conditionsifivestments (see preamble of the

agreement)

Admission of investments

Most of BITs, provide that admission of investmest®uld be made according to the
laws (legislation, regulations and or administratpractices) of contracting parti&s.
Standard of treatment of investment

BITs provide for the obligation of the parties tdnat foreign investments, to facilitate
the transfer of proceeds of investments. They ialpmse a duty to agree to a reasonable

mode of settlement of dispute arising out of tH&M.

%5 Mehamed I.K khalil, “Surveys of Existing InstrunisnTreatment of foreign Investment in Bilateral
investment Treaties1CSID Review Foreign Investment Law JournalVol.7 Number 2, Fall 1992,
International Center for settlement of investmeaspdtes, p.350

%8 pid, p.351

109



2) Protection of Investment®’

According to the agreement, each contracting pelréfl encourage investors of the other
contracting party. Applicable laws are thoset @& ttontracting party. Thus, Ethiopia is

required to apply its laws to protect Chinese itwessin our country.
3) Standard of Treatment®®

There must be fair and equitable treatment anceptioh be given to the investor(s). The
treatment shall not be less favourable than thatrded to any third state. What does that
mean? Let us assume that the treatment accordstht® A by state B under their
bilateral agreement is more favourable than whatorded by state B to state E. Could
state E claim favourable treatment at the levetoried to A instead of what is in the
agreement? Or otherwise?

Nevertheless, one party cannot claim a preferetrdatment accorded by the other party
on the basis of customs union, free trade zones)aggic union, etc (Art. 3(3)). This is

an exception to the standard of most favoured nateEatment.

4) Repatriation®®

The investor has the right to transfer his/herifitgestments and returns held in the

territory of the contracting party. This is a foohguarantee to foreign investment.
5) Compensatiorf’®

The host state has the duty to compensate thetanvies the loss s/he/it sustains due to

war, a state of national emergency, insurrecti@t, ar other similar events where the

267 pAgreement between the Government of the Fedenaldoratic Republic of Ethiopia and the Government
of the peoples Republic of China concerning theddragement and Reciprocal protection of Investments

Art. 2

268 bid, Art. 3
289 bid , Art-6
2101bid, Art-5
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state takes measures, or provides treatmentHaasthat accorded to investors of a third
state. What does that mean? Does it mean thataitmpensation is intended to punish

(sanction) the state for its failure to protect?

1) Standard of Compensatiorf’*

The contracting state shall neither expropriate ithvestment, nor nationalize it. The
principle is that expropriation is not allowed. Eptionally, however, expropriation may
be made.

» to promote the interest of the public;

» in accordance with the legal procedures of the biadé;

* without discrimination;

* by effecting compensation to the investor. Furthiee, compensation at the time

of expropriation must be effected without unreasbmalelay. Furthermore, the

compensation should be convertible and feely teaable.

2) Dispute settlement proceduré’

Any dispute arising from investment transactionsstrie resolved as agreed by the
parties.
Ethiopia has concluded a number of BITs. The agesgsnincorporate provisions to
protect environment. This, as we have seen, issatrend. In addition, BITs address the

issue of dispute settlement in a well defined agtéited manner.

SUMMARY

We have discussed in this unit that the five saakeinternational law indicated under
Article 38(2) of the statute of the intentional coaf justice are sources of international
law on foreign investment.

21 bid, Art. 4
212bid, Art- 8
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Multilateral treaties evidence an acceptance ofptieciples of international law by the
parties to the treaty and are considered as satdincgernational law. However, we do not
have a binding multilateral treaty and thus bilatenvestment treaties are used. Bilateral

investment treaties may create an internationaldawvestment.

A widespread custom expressed in juries withinitibernational community is the second
source of international law on investment becabigeprinciples are obligatory. General
principles of law are the third source of interoatl investment law. Accordingly,

payment of full compensation where investment igrepriated is a good example that is

based on the general principle of unjust enrichment

Judicial decisions inducing arbitral awards areftwth source of international investment
law because they consist of literature that isviaaié to solve the case at hand. Writings of
highly qualified publicists are the fifth sourcexse they use principles. Judicial decisions

and writings of publicists are subsidiary sourcemternational investment law.

We have seen the efforts made to develop intemmatiolorms on multinational
corporations. Thus, developing countries, social@intries and UNCTC have come up
with their own respective codes (drafts) to reguldhe behavior of multinational
corporations. However, none of these draft code® wet accepted by all the nations of

the world and are not binding.

In 1992, the World Bank introduced guidelines owmestment, which were not binding.
The guidelines incorporated emerging standardsruoatgemporary international law.
Then, a serious effort was made to introduce agptehensive treaty on investment called
the multilateral agreement on investment (MAI) 800’s. MAI was intended to remove
barriers to investment, provide protection agagxgtropriation and set up a dispute

settlement system.
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Trade related Investment measures (TRIMs) are sdsne issues related to investment
addressed under the general agreement. HowevenlsTRlere criticized for being
inconsistent with the aim of the GATT.

We have also discussed that the trend shows teatumber bilateral investment treaties
(BITs) has increased and are intended to regulateigh investment BIT, and boost
investor confidence in the host state to invest.sBdre aimed to encourage investment and
protect the investment flow between the partiebidpia concluded BITs to promote and

attract foreign direct investment and to regulatedame.

Review Questions
[) True /False
1) Bilateral investment treaties concludgéthiopia encourage expropriation of
investment property.
2) Today bilateral investment treaties iagicsystems of dispute settlement and
the procedures.

3) Bilateral investment treaties came lirgimg since there is no binding
multilateral investment treaty.
4) The 1992 World Bank investment guidsliaes binding Ethiopia.

5) The code of conduct prepared by theloleive states was accepted by the
United States of America.

II) Answer the following questions

1. Discuss the reasons for the absence of bindinglatatal investment treaties in the
world.
2. Analyze the concept of trade related investmentsones.

3. What were the reasons behind different codesnduct? Compare each of them.
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UNIT FIVE: REGULATING AND ADMINISTRATION OF
INVESTMENT IN ETHIOPIA

UNIT OBJECTIVES

After completing this unit, students should be dble
¢ define regulation;
¢ analyse the principles of good regulations;
¢ rationalise the need to regulate foreign investment
¢ discuss the role of the Ethiopian government intradimg, supervising and
regulating investment;

¢ analyse the applicability of the rules of investmarEthiopia.
INTRODUCTION

In Unit Three, we discussed the international éffanade to regulate the conduct of
transnational corporations in the area of investmienthis unit, we will be discuss the

issue of regulating investment by the host stataidnal regulation).

Investors are traders, who may be individuals os¢horganized in the form of a business
organization. Thus, as traders relevant laws réiggidrade are applicable to them. In this
unit, we will discuss the nature and definitiorrefulation in general, and the regulation of
investment in particular. Regulation of investmemist be based on the principles of good
regulation. In other words, there must be a gogdlegion of investment, and therefore, we
will consider this point under the second topic.

Why we need to regulate investment? This is an rtapbinquiry which will be addressed
under the third topic of this unit. Further, welwdiscuss the issue with regard to regulation
of investment in Ethiopia. Under this topic we wibnsider the constitutional frame work

of investment and our economic policy. In additieve will discuss the areas that are
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reserved for domestic investors, Ethiopian natignahd our government. Next, we will
consider the restrictions imposed upon foreign alirevestment. The section is also
devoted to the procedures of investment permiduliteon to issuance of business licence.
We have questions on each topic. Finally, we hawduded review questions after
summarizing essential points considered underutis

5.1) DEFINITION AND NATURE OF REGULATION

What do we mean by regulation? Regulation is a atiua standard that should be obeyed,
and a violator must be forced to comply where therenon-compliance. Investment
regulation may be defined as control of the goveminon investmerft.® There are three
types of regulation: market regulation; industrgukation; and government regulation.
Each type of regulation has its own advantages daad/backs. A market regulation is
aimed at guaranteeing efficiency, flexibility, almlv costs. However, market regulation
provides uncertainty and instability for participgn notwithstanding that they are
producers, employees, or consumers. Thus, margelateon has a drawback of instability

and uncertainty because it is the market whichdehd sector.

Industry regulation may be cooperative or imposgddbminant enterprises. Industrial

regulation has the advantage to eliminate the ilgtafor both the business organizations
and the employee. However, this could be achievéueacost higher than necessary profits
and inefficient allocations of a product. On top tbét, there is no guarantee that the

products’ quality will be kept high.

Governmental regulation aims at fairness, non-gisoation, consumer protection and
guality maintenance. The problem with governmegui&tion is that it may be inflexible

in guaranteeing efficient allocation. There shobkl governmental machineries that are
necessary to provide regulation and to monitor d@npe with appropriate budgetary

allocation to run them. Thus, it is necessary &wehqualified personnel in sufficient

23 See George A. Steiner and John F. SteBesiness, Government, and Society: A Managerial
Perspective, Text and Casef006, p. 287
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number to make governmental regulation effectifalyctional. These personnel must be
salaried; they need on the job trainings and sorae.industry being regulated also needs
to set up personnel and procedures to guarantepliemre with government regulation,

which involves additional costs. Therefore, goveentrregulation is cost§/*

Nowadays there is a need to regulate businessalteltire of various businesses as a
result of incompetent management, or fraud or gurexof both or any other reason. Thus,
it is essential to regulate the business in gerardlthe investment in particular. Why do

we need to regulate investment?

Governments and regulators need to ensure stathlecanpetitive markets for services and
goods, and conducive atmosphere for companies teubeessful and reputable in the
business. Failure of companies, particularly, assalt of fraud or mismanagement would
damage the trust of the market as a whole and hagative impact upon the confidence of
people in general, and the growth and economhilgyaof a nation. Therefore, there has
been a growing need to regulate business by gowsrtsmand regulators to establish
formal standards and rules for traders to abideabg thus to protect consuméfs.

Investment, as a business, cannot be an exceptguch regulation and supervision.

Concerning this the Commercial Code of Ethiopidhaf 1960 in its preface provides that
“...We have directed that in the expansion and cadatbn of our commercial laws, great
attention should be given to the control of alldtray, ...” which shows that regulation of

traders in general is needed to control their ats:
Governance system
The quality of government policies and institutiassa determining factor in ensuring

sustainable development gains from investmentci?otliaking may be aimed at short term

gains rather than long-term development objectivesdeveloping countries. The

" |bid
% |bid
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distribution and use of host countries share oremag maybe determined with little
attention to development considerations. In genethése factors underscore the
importance of developing a legal system based enute of law as well as an intuitional

environment in which enterprises have incentivesvest in productive activities?

According to Proclamation No. 280/2002, the systeimadministration of investment

should be transparent and efficiéftTherefore, the main purpose of regulating investme
is to ensure transparency and efficiency in thestment administration. In general, the
need for governments to control, regulate or pgdie in investment springs in part from
political philosophy, and in part from economic essity. We may also find a mixture of
both types of reasons for regulating investnféhin this unit, we will discuss issues
related to investment regulation.

In general, a regulation that fosters investment fage market competition is said to be a
good regulation

Questions

1) What do we mean by regulation?

2) Explain the concept of market regulation.

3) Do you believe that governmental regulation hetpadhieve fairness and maintain
guality? Reason out.

4) Discuss, how industry regulations are imposed mpeaative.

5) Discuss the necessary conditions that must bdldéalfto implement governmental
regulation properly.

7% Robert Pretchard (EditofEconomic Development, Foreign Investment and the v Issues of Private
Sector Involvement, Foreign Investment and the Rulef Law in New Era, 1996, p.

277 proclamation No 280/2002, preambl&garagraph

28K . G. Friedmannl_egal Aspects of Foreign Investment1959,p. 750
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5.2) PRINCIPLES OF GOOD REGULATION

In regulating investment, it is imperative to foarshow to constructively harness the
innovative power and motivating business enterprssethat they could meet the needs of
society without weakening the unique charactessifca free society/.?

According to study by the World Bank, a countryttivshes its economy to perform well
should take the following five step¥.

A) Simplify and deregulate in competitive markets The regulation should be based
on the principle of competition, and it should e@e. In addition, it is required to
be deregulated so as to give the responsibilithednvestors.

B) Focus on enhancing property rights Business in general, and investment in
particular, requires the rights of property of thersons to be protected and
enhanced. In other words, the law of investmenttrankance the right of property
so that potential investors could invest safely.

C) Expand the use of technology For an investment to be effective in bringing
development to a country it must use recent tedyylTherefore, the regulation
should ensure this.

D) Reduce court involvement in business matterSettlement of disputes in court
may develop a sense of hostility between the parfie avoid such unwarranted
relationship, the regulation of investment is regdito reduce the involvement of
courts.

E) Make reform a continuous process Once a regulation is made, it must be
reformed so as to fit to the new changes to investm

In the UK, the following are recognized as prineipbf good regulatioft*
A) Using resourcemost efficiently andeconomically,
B) Being proportionate, This means the role and actions of the regulatost be

proportional to the significance of the issues aiséls under consideration. By the

2’° George and Johihid

20 hid, p. 306

21 Derek Atkins and lan BateRjsk, regulation and capital adequacy(2004), p. 11/8 , See also Tesfaye
Abate,Insurance Intermediaries in Ethiopia: The Law and the practice,2006, p.58
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principle of proportionality, minor issues should biven less attention while major
issues significant attention;

C) Responsibility of firms’ own management The company management should take
responsibility for running the business in a propesnner and maintain adequate
financial resources. Here, it is emphasized that iitot the role of the regulator to run
companies; it is the responsibility of the compangnagement to take responsibility
for complying with the rules and guidance that established by the regulator in the
most appropriate manner.

D) Competition- The market needs competition among investors, thied regulation

should foster that.

E) Facilitating innovation- The regulations and standards should facilitatevation of
investors in their activities.

Questions
1. Efficiency is a principle of good regulation. Dissu
2. A good regulation facilitates innovation. Comment.

3. Explain why competition is considered as a priresigl good regulation.

5.3) THE NEED TO REGULATE INVESTMENT

Foreign investment often appears to be both redl @sychological infringement on
sovereignty. There are special concerns that treagio firm will operate without adequate
consultation or to the detriment of local interestssuch areas as labour policy or

willingness to create export revenues for the hasbn.

At the same time, foreign investment is often sagra way of bringing technology and
employment. Thus nations have a variety of lawdimgavith foreign investment. Some
seek to attract foreign investment through taxdayls and special privileges. Some others
seek to regulate it. They may control the areasvadstment, for example, in order to keep
foreign investment out of sensitive areas likedetemunications or the media; they may
control the terms of investment, by restrictingesaat which profit may be expropriated; or

they may protect specific local concerns for instathose the deal with labour.
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States need to maintain effective control overrtaedbnomic environmert? Investment is

an economic activity and, therefore, the governnséould regulate it. Thus, the right of a
state to control entry of foreign investment flofwsm sovereignty is unlimited. Hence,
entry of any foreign investment can be excluded syate. However, once an alien enters a
state, both s/he and his/her property are sulgetiet law of the host state. This stems from
the fact that the foreign investor had voluntasiibjected him/herself to the regime of the
host state by making entry into®f But, this does not mean that international law on

foreign investment is excluded: it is also applleab

Therefore, conditions could be attached to theyesfta foreign investor into a host state.
Conditions could also be attached to the mann&rilch s/he operates his/her business.
The proposition applies equally to a foreign cogon which makes the investment.
The draft code of conduct on transnational corpamnatstates a similar proposition in the

following terms?®®*

States have the right to regulate thetrye and establishment of
transnational corporations including determining ethrole such
corporations may play in economic and social dewelent and

prohibiting or limiting the extent of their presenm specific sectors.

In short, states have the power to control forémyestment in their jurisdictions. This is a
universally recognized rule. The conflict betwelea liberal idea of free flow of investment
with the notion of sovereign rights to control thetry of investment is evident, however.
Powerful states which see benefits in maintainhmg gtance of economic liberalism, have
not been able to adhere to such liberal ideasdin twn policies. Economic liberalism has
remained an ideal whereas the prerogative powt#reo$overeign state to exclude aliens or

to impose condition on their entry is an accepteakjple of the law/®®

282 30hn Barton and Bart H. Fishémfernational Trade and Investment, Regulating Intenational
Business, 1986, pp. 858-861
283 \1. SornarajahThe International Law on Foreign Investment 1996, p.83
284 (i
Ibid, p. 84
23 bid, pp. 85-6
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On the basis of the principle that conditions mayiaposed upon alien entry, the whole
process of foreign investment under the host cgyuatisdiction may be controlled by the
host state’s laws. The law of the host state magi§pthe legal vehicle through which the
foreign investment should be made; the nature ef dhpital resources that should be
brought from outside the state; the planning andirenmental controls that the
manufacturing plant should be subject to; the cnmstances of the termination of the
foreign investment; and other similar matters. Whikgulating the entry of foreign
investment, a state may also seek to attract foreigestment into its territory by holding
out incentives attractive to such investors. Gdherauch legislation takes the form of a
code or a single piece of legislation which sta#sthe pertinent rules relating to the
making of a foreign investment in a state. Besideditating the promotional purposes
behind such codes, the existence of a single codkles the foreign investor to acquaint

him/herself with the laws on foreign investmenaditate more easify°

What is the purpose of domestic laws in regulaiimgestment? The objective of the
domestic laws regulating both the entry as welthesoperation of foreign investment in
the host country is to enlarge the scope for damesntrol. As a result, the role, if any,
which international law plays in the process okfgn investment is restricted. It is worth
noting that the techniques and the degree of cobattopted in such legislation may differ.
Nevertheless, they all aim to subject the procéssreign investment to the administrative
control of the host state. In some legislation,\tekicle through which foreign investment
could make entry is identified. The host state séekncrease its leverage over the foreign
investment by limiting entry through devices ovehnieth control could be more easily
exercised. Thus, the foreign investment laws caudiicate that entry could be made only
through a joint venture with a local partner andcsfy the type of shareholding that the
foreign party could have. In many instances, thet jeenture could be made only with a
state entity, thus ensuring that the governmenicypah a particular industry is given

expression at every stage of the venture in whietfareigner participate$!

20 hid , p. 86
%7 bid, p. 89
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There are some emerging patterns with respectgidatng foreign investment. A United
Nations report described the trends relating teifpr investment legislation in developing
countries in the following terrff®

In the early 1970s, fortified by their strengthengalgaining position as the
centres of economic growth and as recipients oéstments by transnational
corporations in the developing world, most of thesmintries introduced

rigorous regimes for foreign investment and techggl The basic objective of
such regimes was not to discourage or diminishfline of foreign resources
but to regulate them. These regulations providatkrialia, for the screening
and registration of foreign investment; the prokidm or restriction of foreign

participation in specified sectors; the control take-overs; the restriction of
foreign capital to minority holdings in certain sers; specific regulation of

technology agreements; the prohibition of restvietibusiness practice; and
performance requirements for subsidiaries of trat&mal corporations, such

requirements relating to exports and integratiorthwihe domestic economy.
However, since the mid-1970s, many of these casntrave initiated policies
and strategies that depart in certain significaréspects from these early
regimes. These new policies on the whole portrayoee flexible and pragmatic

approach aimed at facilitating and speeding up iignanvestment inflows.

We can observe that the developing countries atengestronger in regulating the inflow
of foreign investment through laws. Thus, they dotdgulate the entry by screening and
registering. Further, they could identify sectarsaihich foreigners may invest. The form
of investment in terms of whether to invest witlcdb investors, government or by
themselves. Recently, they adopted pragmatic appregth the intention of encouraging
the inflow of foreign investment. Hence, foreigrvéstment comes to be made not only

based on a contract of investment as in the pdsilbo on the basis of licenses granted by

28 bid , p. 91
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the regulatory body. The process of entry ceasdseta private law measure alone and
assumes features of public 1&%.

Furthermore, since the early 1980s we have witmesgdespread a tendency towards
liberalization of national laws and regulationsatelg to foreign investment, especially in
developing and transition countries. In many cades liberalization of foreign investment
policies and regulations has been part of broadenket-oriented reforms of economic
policy and corresponds with trade liberalizatioeredjulation and privatization.

The recent trend to formulate more open investrpefities has been particularly evident
in the removal or relaxation of regulatory barrierghe entry of Foreign Direct Investment
(FDI). Screening procedures involving prior authation have been eliminated or reduced
in scope. Closely related is the liberalizatiorse€toral restrictions on the entry of foreign
investment and of limitations regarding foreign refalding in local companies. There
has also been a shift away from the imposition effggmance requirements and a
liberalization of regulations concerning the tramsbf funds. In addition, there has been
increasing acceptance of standards of non-discatmig treatment of foreign investors and
of international standards on matters such as cosgben in case of expropriation.

Finally, international arbitration mechanisms foe settlement of disputes between foreign

investors and host states have gained widespreaptacce.

At the same time, there are several qualificationthe liberalization trend. First, the trend
has not been homogeneous and significant diffeeebeveen foreign investment regimes
persist. Second, virtually all countries maintaame restrictions, often of a sectoral nature,
on the entry of foreign investment. In this conm@ttan issue that has attracted attention is
the existence of reciprocity requirements with rdga the entry and treatment of foreign

investment.

The liberalization of national laws and regulatiomss been accompanied by a rapid

proliferation of intergovernmental arrangementslidgawith foreign investment issues at

29 pid, p. 92
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the bilateral, regional and plurilateral levels. ildteral liberalization of national legal
frameworks has not been found sufficient, and stateund the world have increasingly
recognized the crucial importance of internatioc@mmitment to securing a stable and
predictable legal environment for FDI.

In Ethiopia, foreign investment is regulated byiségion. In Ethiopia, the investment
legislation has been amended now and then to incatg changes at the international
arena and to tune the laws in line with the conceptliberal economy. Today,

Proclamation No 280/2002, Investment Proclamatmsi,amended by Proclamation No
375/2003, Investment (Amendment) Proclamationntended to regulate investment in
general, which include foreign investment. To apftlis parent legislation, Council of

Ministers Regulations No 84/2003, Regulations oresitment incentives and Investment
Areas Reserved for Domestic Investors, is enadikd.fundamental reasons for enacting

this those legislation are provided under the pt#arof the legislation as follows"

UHEREAS, the encouragement and promotion w@g&siment has become

necessary so as to accelerate the economic devefdpoh the country and to

improve the living standards of its peoples;

WHEREAS, in addition to that of domestic itwes it is deemed essential to

widen the scope of participation of foreign investand to facilitate conditions

thereof with a view to enhancing the country’s stagent activities;

WHEREAS, the system of administration of invesst needs to be transparent

and efficient;
In general, host states have the right to regulatestment activities which are
internationally recognized. There is a need todioshe economy of the host state by
allowing investors to undertake investment acegtiBut, it is essential to note that there

are areas states need to control, on the grounskscafity and other public policies.

20 proc. No 280/2002 and 375/2003
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Questions

1) Why do government want to regulate investment megal?

2) Analyze the power of government to regulate foremyestment.

3) Do you believe that the role of international lalwosld be restricted in regulating
foreign investment in a host state? Give your regso

4) There is an argument for the liberalization of oia#l laws and regulation relating
to foreign investment. On the other hand, goverrimemant to secure some
activities. What should be done?

5) Which law regulates foreign investment in Ethiopia?

6) How do you assess the regulation of investmenthiogia?

5.4REGULATION OF INVESTMENT IN ETHIOPIA

We have seen that regulating investment is essentgeneral. Ethiopia also regulates
investment activities under the Constitution, teeremic policy and other laws. In this

section of the material, we will discuss how invesit is regulated in Ethiopia.

5.4.1 Constitutional Framework of Investment in Ethiopia

In the United States of America, the CommercialuSé of the Constitution grants
Congress the power to regulate foreign commercalsaction and among the several
states. The clause is intended to foster the dpreat of national market and free trade
among the statéS® According to 18 of the US Constitution, the Feti@avernment has
the power to regulate inter state investment. Thaedem rule allows the federal
government to regulate investment activities tHégca interstate. Pursuant to this, the
regulated activity does not itself have to be teistate. Therefore, any local activity that
has an effect on interstate incitement is subfeétderal regulatiof?®

! Henry R. Cheesemalihe Legal and Regulatory Environment: E-commerce, iternational, and
Ethical Environment, 2002, p.58
#2bid, P.59

126



Coming to Ethiopia, the Federal Government is dadynd to ensure that all Ethiopians
are given equal opportunity to improve their ecomommonditions and to promote
equitable distribution of wealth among théMThe Government is granted the right to
own land and other natural resources on behalh@ptople and to deploy them for their
common development and benéfit Thus, the federal government is required to reégula
land and other natural resources use for investm#&fthout regulation, these natural
resources could not be used effectively and effityeto bring the development of the
people. The Federal Government is also duty boarfdrimulate policies which ensure
that all Ethiopians can benefit from the legacyirdéllectual and material resources of
295

Ethiopia™ This indicates the power of the government to laguinvestment activities

that enable people to use the intellectual and nahtesources.

The FDRE Constitution grants the House of PeopRspresentatives the power to
legislate law on the utilization of land and otimatural resourceS° We have seen that

land and other natural resources are essentiaifestment. Granting the power to enact
law on how to use natural resources, at least lpfigation, means granting power to

regulate investment.

The Constitution further grants power to the Feld€&avernment to enact law on
interstate commerce and foreign trade under Arb8l)(b). The Commercial Clause, of
the United States of America discussed above, se@mbe incorporated in our
Constitution. Therefore, it would be safe to cone that the Federal Government has
the power to regulate inter-state commerce in ggraerd investment in particular. The
Constitution also grants the power to regulateifprérade. What is more, the federal
government has the power to enact Commercial E8d&le discussed, the first unit that
Commercial Code (law) is a law that governs investimand, therefore, the federal

government is given the power to enact investmant lin other words, the federal

293 EDRE Constitution, Art, 89(2)
294 pid, Art. 89(5)

29 pid, Art.89(1)

29 pid, Art.55(2)(a)

27 bid, Art.55(4)
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government is granted the power to regulate investminterregional and foreign

investment.

5.4.2 Economic Policy of Ethiopia

What do we mean by economic policy? The term econ@ulicy is coined from two
concepts: economy and policy. Policy is definedths general principles by which a
government is guided in its management of publfaim’.>*® Economy means “the
management or administration of the wealth and uess of a community®®®
Combining the meanings given to the terms, econgmiacy may be defined as the
general principles by which a government is guithethe management or administration
of the wealth and resource of a country. In otherlds, economic policy embraces the
principles by which a given government is guide@doninister the resource of a country.
Simply stated, economic policy is a set of rulest tihhay lead to some desired end of the

society®%

Economic policy has three main parts: objectivethefeconomy; economic instruments;
and economic models. Policy makers and governmamtays speak about economic

objectives and instruments; they do not often enaoenodels’®*

A. Economic Objectives are the desired results and goals by the polcpnomic
objectives, in poor countries like Ethiopia inclutie following two3*?
I) Macroeconomic stability concentrates on the balance of payment and thegsav
investment balance of the government. The main ¢m&splay a great role in
macroeconomic stability are components of aggredeteand, volume of credit,

wages and profits, prices and foreign exchange.

2% Bryan A. GarnerBlack’s Law Dictionary, 2004, p-1196

299 |bid, P.553

309 Ne-Thi. SomashekaBevelopment and Environmental Economics2003, p.634

301 Alemayehu Syoum Tafessé&c¢onomic Administration and the Ethiopian developmat: some
perceptions,” Ethiopian Economic Professionals Workshop papeAf(iharic), 1996 (EC), P.222
302 Dervis, Kemal, Jaime de Melo and Sherman Robinsddemayehu)bid, P-223
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II) Growth and developmentconcentrates on issues that play pivotal rolehm t
development process of a nation. Production stracnd development, citizen’s
opportunity to employment and investment deterntieprocess of development
and include rural urban migration, increase the lemof the worker,
development in productivity, trade structure, adlib@n of investment and demand
structure.

B. Policy instruments are methods by which we implement policy objedivieetailed
policy instruments of a given country are partialgtermined by the structure of the
government itself. Policy instruments in a free keareconomy include finance
administration policy, (type of taxes, governmentpenditure), monetary policy
(provision of money, reserve requirements), interes

C. Economic models deal with how the economy is transacted (the &irac
opportunities and challenges), how the policy unsients are interconnected with the
economic policy objectives and other similar mattdt may indicate the economic

theorizing and empirical evidence of the perception

The goal of the economic policy must be to impridwe life of citizens. To achieve this
goal the economic policy is required to persuade pharticipants in the economic

development (individuals, family members, econoetiterprisesj>®

The Ethiopian economy at the time of Derg regimes Wwased on socialist principles
where the government controlled the economy. Dutheg transition period, Ethiopia
issued an economic policy that would lead the eopndo free market. The policy
underlines that saving and investment play a alitrole in the economic growth of
Ethiopia, the expansion of employment opportunitiad the improvement of the living
standards of the people. It also underscores thkndean investment may be attributed

among other to wrong policies of the past goverrrifén

303 Alemayehubid , P-224
304 The Transitional Government of Ethiopthiopia’s Economic policy during the Transitional Period,
1991, P.7
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The transitional economic policy clearly indicatbat the past economic policy violated
the rights of individuals to work and own propebgcause it gives total control of the
resources of the country to the government. This pmlicy must be replaced by an
appropriate new economic policy since the formewvented the public from playing an
active role in the econoni¥° Thus, it was felt necessary to change the rote@ftate in
the economy, so as to embark on economic recovieythis end, the role of the
government is*%

* To design economic policies; to promulgate laws i@gililations that increase the

speed of economic development;
» Toinvest jointly or alone in areas that are coeed essential and in areas where

the private sector is not willing to invest.

In general, the economic policy is intended to prtemand encourage private capital
participation in investment. and the role of goveemt is to create enabling conditions
for the mobilization of both domestic and foreignvpte capital in various economic
activities®®” Further, the policy makes clear that adequateaguee will be given to
private investoré®® It is also indicated that sectoral policies, lawsgulations and

detailed implementation procedures will be issueirplement the economic polic’

Then economic reform was made in Ethiopia in 1992 whe support of and pressure
from the World Bank /IMF and various donors inchgli UNDP to free market
economy’*° The reform was made with the following main aith:

...to bring about macroeconomic stability and soaor@mic recovery as

well as create a conducive environment for privsgetor participation, so

that the private sector becomes the main actohéngroductive sectors of

the economy while the public sector concentrateghersocial sectors and

infrastructural development....

% pid, P.14

*%bid, 1-1

%7 bid, 1-2

%% bid, 3-2-1

3091hid, 9

212 UNDP Development Cooperation Ethiopia 1998, p.6
Id
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An economic reform, i.e. liberalizing and dereguwlatis not peculiar to Ethiopia. Kenya,
for example, adopted an economic policy that empbdsthe need to liberalise and
deregulate the economy in order to create a conguenvironment for the development,
stability and growth of enterprises. In 1993, thmveynment of Kenya issued a policy
document jointly with the UNDP in which the role thie government was indicated to be
regulatory and policy environment supportive ofrepteneurship in general. The policy
re-examines and tackles “the inhibiting general igyol framework; inadequate

infrastructure; poor access to technology; limitethrkets; cumbersome laws and

regulations, affecting the economic sectdf".

The governments of Tanzania and Uganda have pratedgsimilar comprehensive
policies. This indicates that a government can plagle in the development, in reshaping
the structures of power, production and distributidhus, if the laws and regulations are

changed and simplified they will have a potentialdatalysing growtfi'®

Privatization is the transfer of assets and functions from gubliprivate hands by selling

or contract*® The basic argument for privatization is that pheate investors can do the
activities more cheaply and efficiently than statel local governments. However, that is
not always true: it is confirmed by research th@nestimes the costs and efficiency are
about the sam&?

Privatization has been made in Ethiopia but it $apmblems. For example, corruption in

the process has been identified. Privatization beawhole or part.

312 Gok-UNDP-1993 in Paschal B.Mchyo, “The Regulatergmework and small-and micro enterprise
Development in Eastern Africalastern Africa Social Science Research Reviewol.13 No 2, June 1997,
p.46

13 paschal B.Mchyo, “The regulatory Framework andlsaral micro enterprise Development in Eastern
Africa,” Eastern Africa Social Science Research Reviewol.13 No 2, June 1997, p.46

314 Demelash Habte, “Experiences of privatization:doess for Africa” Ethiopian Journal of Business and
Development vol.1 No 1, 2006, P.55

31> George A. Steiner and John F.Steifrsiness, Government, and Society: A Managerial pspective,
Text and Cases2006, P.321.
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Deregulation is also essential in market oriented economyeférs to the removal or
substantial reduction of government regulationsenfire investment'® Proponents of

privatization argue that it brings competition doders prices. They further claim that it
stimulates innovation and stops government abiid@sever, it may result in high prices,

proper service, and lower productivity.
5.4.3 Areas Of Investment Reserved For Domestic Investors

We have seen that investors could be categorizeddimmestic or foreign investors. This
classification has consequences, among which, as tinere are areas of investment
reserved for domestic investors only. can you guekat activities are reserved for
domestic investors? Well, you can refer to the dalesattached to regulations No 84/2003.

It includes wholesale trade and distribution (exdelel and the domestic sale for locally
produced goods from foreign direct investment); onipg (excluding material imputs for
export production); exporting raw coffee, oil seethat’, pulses, hides and skins, live
sheep, goats, and cattle (not fattened); constructompanies (except grade 1); tanning of
hides and skins up to crust level; hotels (excéat designed ones), motels, pensions,
bakery and pastries; car here, taxi, road and dwaater transport services; grinding mills,
saw milling, timber making; customs clearance s®sj museums, theatres and cinema

hall operations; and printing industrig§.

It is only Ethiopian nationals who can invest iretfinancial sector (banking, and
insurance) forwarding and shopping services, brasttltg services and air transport
service with the capacity of up to 20 passentjers.

What are the reasons for excluding foreigners fimrasting in the abovementioned areas?

In general, the motives behind restrictions vargtidbhalism and the desire to exclude
foreign interests from controlling and exploitingataral resources may be another

justification for excluding foreigner&®

316 Id .

317 bid, p. 322.
318 Schedule 1
319 bid; p 2
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Under the Ethiopian law, the exclusion of foreignélom the economic sectors may be
justified in that vital public services should rfatl under foreign control? It is essential
to note that areas of investment we consideredeaboy exclusively reserved for domestic
investor§?2. How do you see this restriction from the libeegonomic policy point of
view? We have discussed earlier that there are spradications made by countries in the
application of liberal economic policy, and we fisdme restriction. The Ethiopian laws
may also be seen from this point.

5.4.4 Sectors Open To Ethiopian Nationals

It is observable that foreign investors are natvedid to invest in economic sectors. What
are these sectors? Banking, insurance, broadcastimigansport with capacity of up to 20
passengers and forwarding and shipping agencycesnare reserved only for Ethiopian

323
S

nationals:®® The government reserved these sectors only faojtn nationals because

they are strategit®’

5.4.5 Sectors Reserved To The State
There are sectors exclusively reserved for the s@dn you enumerate these sectors?

Pursuant to Article 5(1) of the Investment ProclaomaNo 280/2002 (as amended), our

state has an exclusive right to invest on the fhgygectors.

i) Electric power —the Ethiopian government is given the right toest on
transmission and supply of electric power throughk integrated national grid
system; and

i) Postal services—Only our government is allowed to invest on plose&rvices.
However, courier postal services are excluded. 8fbez, such a sector is open to

other investors. The security is probably the radeothe exclusion of others.

320 Friedmann;  1959: 746

321 | pid

322 Art. 3 of Reg. No. 84/2003

323 Regulations No. 84/2003; Schedule 2
324Booz, Allen and Hamilton;  2007: 81
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iii) Air transport - The government is also given the power to inwestir transport

services using air craft with a capacity of morrttwenty passengets.
5.4.6 Sectors Open To Joint Investment

Three are also areas open to joint investment. ,Tinuestors (domestic and foreign), in
cooperation with the Ethiopian Government, are vadld to invest on the following

economic sector¥?
)] Manufacturing of weapons and ammunition; and

i) Telecommunication services (Proc. No 280/2002 &@)].

In general, according to Article 12(3) of ProclaimmatNo 280/2002, (as amended), an
investor of Ethiopian national or foreign natiorteds the right to invest in Ethiopia in
conformity with the relevant laws of Ethiopia, ireas not eligible for incentives or if s/he
waives the privileges for incentives. Thus, his/hghts are not affected by the provisions
of Article 12 of the Investment Proclamation, whials with investment permit.

Does that mean that such investors are not dutyadbto have permission for investment?
Pursuant to Article 12(1) of the Proclamation, stees who are required to obtain
investment permits are:

i) Foreign investors;

i) Foreign nationals who are considered to be domdstiestors for they
permanently reside and invest in Ethiopia with thveil (see Art 2(5) of the
Proclamation) except Ethiopian by birth;

iii) Domestic investors investing in areas eligibleifmentives;

iv) Investors (domestic &foreign) making investmenpartnerships.

In case of portfolio investment, a foreign investaust obtain an approval from the
Ethiopian Investment Commission (EIC) to purchaBarss in Ethiopian enterpris&s.

Further, prior approval is required for a foreigteepurchase an enterprise and operate it as

325 5eeThe Business of Excellence Investment Guide to Etpia, 2007, P.30
320 See USAID; 20078:81
327 Art 12(2) of the Proclamation
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it stands in Ethiopid®® Thus, investors other than these stated above see to be
required to obtain an investment permit to invadtihiopia. However, they are required to
comply with the Ethiopian laws to carry out investrh in the country, one of the

requirements being license.

5.4.7 Procedures of Investment in Ethiopia

A domestic investor needs to apply to the Ethioplamestment Commission for
investment permitd?® The EIC should prepare forms to be filled by theestor, and an
investor is required to fill out the form. In addit, s/he/it must submit the flowing
documents:

i) An agent must submit a photocopy of his/her attprukere the application is
made by an agent;

i) An intended investor individual should submit a foopy of his/her identity
card, or a photocopy of the certificate showinggtetus of the applicant;

iii) In case of investment by a business organizatidmtgeopies of its
memorandum of association and articles of assoaiathould be submitted,

iv) Where the investment is to be made by newly estaddi business
organization, photocopies of memorandum of asdociatand articles of
association, in addition to identity cards or dexdites that show the status of
the investor must be submitted;

V) Where investment is made by a public enterprisephatocopy of the
regulations that established the enterprise or men@ndum of association and
articles of association;

Vi) Where the investment is intended to be made by aperative society, a
photocopy of its articles of association must Hensitted.

A foreign investor, similarly, is required to sulimi

) the documents we discussed above (i-v) includiny @d pass ports;

328 |bid
329 Art. 13 of Investment Proclamation
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i) If the investment is to be made by a branch of eeifm business
organization in Ethiopia, copies of memorandum esbagiation and
articles of association or a similar document;

i) If the investment is intended to be made with Hilao investors, identity

card of the latter's must be submitted.

An investor may upgrade the already existing inwesit. In such a case, the investor is
required to apply for a permit with the followingaliments™°
i) Where an application is made by an agent, theregyopower document;
i) Where the investment is made by a business orgamizghotocopies of its
memorandum of association and articles of assoaiaéind

iii) Photocopy of a valid business license of the exgdbusiness organizations.

Upon receiving the relevant documents, the relewaititority must examine the intended
investment activity in light of the investment plamation, regulations and directives.
Then, the authority is required to decide uponapglication within five working day&*

This is intended to speed up the process. Accoiginge authority may issue the
investment permit upon receiving appropriate feeenghit is in the opinion that the
investment is beneficial to Ethiopia. However, iaynreject the application where the
investment is not beneficial to Ethiopia. In suckase, it is required to provide a writer

explanation as to why it rejected the application.

After issuing an investment permit, the approprimteestment organ must notify the
concerned government institutions so that theyfolow up the investment transactiofs.
The investor, on his/her part, is duty bound t@repo the appropriate investment organ on
the implementation of the projet® This offers the opportunity for the investmentamrdo

control, and follow up the investment implementatio

330 Art 15 of Investment Proclamation

31 Art. 17(1) of Investment Proclamation
32 pid, Art. 17(2)

333 |bid, Art. 17(1)
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There could be a situation whereby the investodetayed in the completion of the
implementation of the investment project. In suataae, the investor is required to renew
annually the investment permit. Thus, the investast apply for renewal at least a month

before the expiry of a year for which the permmagns valid.

The appropriate investment organ is empowered $peswd the investment permit where
the investor violates the investment proclamatregulations and directives, until it takes
corrective measures: Further, the authority has the power to revoke ithestment
permit:
i) Where the investor has obtained the permit illgggéarticularly by fraud or on
the basis of false information submitted;
i) The investor gives the permit to another persomaut prior authorization of
the investment organ;
iii) Where the investor misuses the incentives or teaaghem to another person;
iv) Where the investor failed to renew the permit withgood cause;

V) If the investor carried on business without a besilicense.

In general, we can safely conclude that the Ethiopnvestment Commission is efficient in
granting investment permission. Investors also edgnat the Commission is efficient in
granting permission, but it could not help investtw get into the investment activities;
other requirements for example are needed landy Tihderscore that the Commission is
only facilitator®®* The 2003 revisions of the investment proclamatind the reform have
made the process of investment approval simplerrance transparerit® However, that
should not be taken as an end by itself becausees not achieve the investment purpose
by doing this only; the investors should be givém® tchance to start the intended

investment activities.

334 bid, Art. 18(1)
333 |nterview with Ato Mulugeta Abate, Ato Husensay&lodela, and Ato Yohannes, on July 3,2008
33¢ An Investment Guide to Ethiopia, 2004, P. 53
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5.4.8 Business Licence

We have seen that it is important to regulate tbevides of investors through the
enforcement of their rights and duties. The regufatvill be made effective through

granting or refusing a license to carry on the fioms of a particular investment.

Licensing investors means issuing of a licenseheyauthorized government body to the
person (whether an individual or a business orgdioiz) to undertake in the investment.
The principle is that everybody who needs to cauftrading must have a valid business
license. A business license may be defined asmiggion issued for a trader to carry out a
particular business.

Act of a trade in general, and that of investmargarticular, needs a profession/skill and it
is performed with the interaction made with theistgc Thus, license is essential to check
that that the activity is legal and does not cordre the morality of the society, and to
protect the rights of consumers. Through the imsémtality of license, it is possible to
check persons are engaging in a lawful activity emgdrevent illegal activities by refusing

a license.

5.5 Restrictions On Foreign Investment

The trend with regard to investment regulation ilzeralization. We have seen that
screening procedures involving prior authorizati@ve been almost eliminated or reduced
in scope. However, there are two most common oéistns on FDI made by governments.

They are restrictions on ownership and performaagairements$®’

A) Restrictions on ownershipcan take several forms. In some countries, forgigastors

are excluded from specific fields. For instanceSimeden, foreigners are excluded from

337 Charles W. LHill, International Business: Competing in the Global Maket, 2003, p. 246.
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tobacco and mining. In Brazil, Finland, and Moraocfaeign investors are excluded from
the development of certain natural resources. #iss possible to limit the ownership of
subsidiary while a significant portion of a busimesganization must be owned by local
investors. For example, in the United States of Acag foreign ownership is restricted to

25 percent or less of an airlitie

In Ethiopia, the investment law does not clearldicate restrictions with regard to
ownership. However, a foreign investor must obfaiior approval from the Ministry of
Trade and Industry to secure shares of an existimgrpris€>® This may give the
opportunity for the Ministry of Trade and Industoyrestrict ownership of foreign investor.
B) Restriction to invest on some sectorfreign investors are often excluded from certain
sectors on the grounds of national security or aitipn. It is felt that particularly in
developing countries local enterprises might not die to develop unless foreign
competition is restricted by a combination of intpriffs and controls on FDT? This is
the infant industry argument. According to thistangnt, newly established enterprises in
developing countries cannot initially compete witall-established industries in developed
countries. Thus, governments should temporarilypstipnew enterprises (with tariffs,

import quotas, and subsidies) until they grow sirammeet international competitiét.

Nevertheless, some economists argue against tyiisgstinat protection of manufacturing
from foreign competition does no good unless thetgmtion helps make the industry
efficient. Thus, they argue that it would make libeal investment in efficient. Secondly,
enterprises should go through the pains of crealt lae competent to borrow from the
financial market*?

Coming to the Ethiopian investment law, a foreigisarot allowed to invest?

A) on financial sector, such as banking and instgan

B) forwarding and shipping agency services;

338 |bid

339 proc. No. 280/2002 (as amended); Art. 12(2)
340 Charlesbid; p 246

31 pid; p. 184

342 |bid

343 Regulations No. 84/2003; Schedule 2
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C) broadcasting services; and

D) air transport services using airplane with aacaty of up to 20 passengers. What is
more, foreign investors are excluded from investingreas listed in the Scheddfé.

We can observe that the above mentioned economiorsethey are services. In general,
services are subject to more restrictions than featwring and natural resources. The
basic rationale for restriction in those areas rayhat host countries view the areas as
strategic or sensitive. In addition, a restrictisnmade taking into account the infant

“entrepreneurship” arguments to discriminate agdoreign investor$*

C) Performance Requirement Performance requirement is the other restrictoon

foreign direct investment. It can take several frriihe most common performance
requirements are related to local contents, expadshnology transfer and local
participation in top management. The basic funcbrperformance requirements is to

minimize the cost of FDI and maximize the beneit of it.>*

Pursuant to Article 38(1)(2) of Proc No. 280/20@8 &mended), a foreign investor must be
replaced by Ethiopians during a limited period Ibsaaging the necessary training for the
latter. With regard to top management position$graign investor must obtain a prior
consent of the Ethiopian Investment Commissfdn.
D) Capital Requirement- One of the purposes ohetlitng foreign direct investment is to
attract foreign capital to the host state. To achithis, a foreign investor is required to
allocate the following minimum capitaf®

i. 100,000 US Dollars for a single investment project;

ii. 60,000 US Dollars for a joint investment projectrwdomestic investors;

iii. 50,000 US Dollars for a single investment projatteingineering, architecture

accounting, and auditing services, business andagament consultancy services

or publishing;

344 (1.
Ibid ; Art 3
345 United Nation, Measuring Restrictions on FDI in Services in Devefuing Countries and Transition
Economies,2006, p. 9
%4 Charles Ibid; 185

347 broc. No. 280/2002 (as amended): Art 38(3)
348 The Business of Excellence Investment Guide téota, 2007, P. 31
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iv. 25,000 US dollars for a joining investment projedcth domestic investors in the
area of engineering, architecture, accounting artitiag services, project studies,
or business and management consultancy servigasbshing.

A foreign investor is required to register the talprequirements at the National Bank of
Ethiopia to obtain a certificate of registration.
If a foreign investor
)] re-invests his/her profits or dividends;
i) exports at least 75% of his/her outputs, s/he israquired to allocate the
minimum capital mentioned abo?¥&.
In general, Ethiopia like Saudi Arabia and Kenyaadssidered as a country of very highly

restricting ownership over service industrigs.

Let's assume Ato Gezahethregretted about the restriction on foreign investo invest

in banking activities in Ethiopia: “We lose a lostie said. Banks do not render services
after the normal working hours, no card systemtheee in Ethiopia, or are very limited.
This became one of the arguments against Addid#@baing the capital city of Afric&"

The argument held by some a that allowing foreigwestors in financial activities,
telecommunication and shipping lines would harnmaloovestors is not acceptable. Some
argue that the activity that promotes the develaginoé other countries hinders out¥?
We are victimized by, for example, the Ethiopianping Lines, argues Ato Gezahe{n.
The Ethiopian Shipping Lines needs to permit tghfrieven out of the reach of it. In the
areas where it reaches, we should pay for the g#ms shipping Lines. In such a case, the
Ethiopian shipping lines levied a greater amount fi@ight. In localities where the
Ethiopian Shipping Lines does not reach, it takesdontract from the investors for higher
price than other shipping lines and sub-leasedthers. This is because it monopolizes the

service®® The Shipping Line is inefficient in rendering sees. Any other shipping line

%9 bid

350 bid

31 United NationJbid, p.p. 9-11

%2 Discussions held with Ato Gezahegn, 08/04/08;@® PM to 4:00 PM, Addis Ababa.

%3 |nterview held with Ato HusseinSayid, 08/07/08220-40:00, Addis Ababa.

22: Discussions held with Ato Gezahegn, Ato Husen Said Ato Bahir, 08/07/08, Addis Ababa.
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could transport your goods just on the next day wile the Ethiopian Shipping Lines
took a month to do the sant¥.

It would be possible to restrict the amount thesiigm investor would expatriate to their
home country what they gain from banking, etc taatisns in order to limit the harm.
Foreign investors bring foreign currency. They afsopose to enforce foreigners to
employ Ethiopians on higher passions, Ethiopiares aso required to take necessary
trainings. Technology could also be transferredhdfy work, it is possible to have foreign
currency. For example, in Benshangul Gumuz Regomtp which is a raw material to
produce paper is produced. This would save foreignency and can be exported to earn
foreign currency>® They further argued that pre -paid mobile cargrisduced in Saudi;
the price would be less had it been produced inopgih. In Dubai there is no such a
restriction. An investor is granted a plot of lahd/he can show to the relevant government
organ a certain minimum amount of money. Gettirggdential permit for the investor and
work permit for employees can very easily be giwithin a day. In Dubai, only
telecommunication is in the hands of governmentDubai, advanced technologies are

transferred, and as are result the country devdlope

Research conducted by the United Nations clearbwsha strong negative correlation
between restriction measures and FDI acti¥ityln other words, the more restriction

measures are taken, the less the inflow of FDI.

We have discussed that restrictions on FDI may heownership or operational
restrictions. Industries that are highly sensitwanational security or national sovereignty
considerations are most heavily restricted. Teleoamication, transport, finance,

electricity, and media are sectors with this regitd

357 bid
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%9 United NationJbid, p. 17
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Questions

1)

2)
3)

4)
5)
6)
7)

8)

9)

Do you believe that making investment on weapond$ ammunition promotes
investment?

What are the requirements under Ethiopian lawptaia investment permits?
Why does the law require a public enterprise tarstithe regulations by which it
was established?

Analyze how the investment Agency can follow inwestt activities once
investment permissions are given to investors?

What do we mean by deregulation?

Evaluate the Ethiopian economic policy from theasivnent point of view.

The FDRE constitution is a base for regulating strreent, Analyze.

Do you believe that the economic reform in Ethiopramotes and encourages
investment?

Analyze the relevance of business license to catry investment activities in

Ethiopia.

10)Define business licence in your own worlds.

11)How do we check that investors do not violate tloeatity of the society.

12)Analyze the need to impose ownership restrictionfoeeign investors.

13)Why are foreign investors excluded form investirgta@in sectors on the basis of

competition? Give reasons

14)Do you believe that forbidding foreign investors itwvest on banking activities

would promote the sector here in Ethiopia?

15)Is it fair to exclude foreigners from investing broadcasting services in Ethiopia?

Evaluate the law and the practice.

16)Discuss the areas that are not open to foreignstoveunder Regulations No.

143

84/2003.



SUMMARY

We have seen that the government has the powegtdate and control both domestic
and foreign, investment, activities. The regulatimay focus be market industry or it

maybe government regulation.

We have discussed that the regulation aims to eehm@nsparency and efficiency in the
administration of investment. This could be achievk the regulations are based on
principles of good regulation which ensures effitiand economical use of resources; if it
is proportional to the significance of the investinessues; if it gives responsibility for
investors to their own management; if it fostermpetition and above all if it facilitates

innovation.

As discussed, above foreign investment should ptertiee economic proplem of the host
state. The undertaking of both domestic and foreiyestors must promote Ethiopian
economic development, not harming our environmdiitus, we have seen that the
Ethiopian government screens and registers invesktwwever, the trend is to deregulate

investment though the means are different in sécertatries.

In Ethiopia, the responsibility of the governmentamates from the Constitution. Further,
the economic policy of the country emphasises gulating investment so as to ensure
that it plays a role in the development of the peop

We have seen that Regulations no 84/2003 resexv@d gconomic sectors for domestic
investors, Ethiopia nationals, and foreign investdrhe regulations also clearly provides

for the areas the government is allowed to invest.

Granting business licence is used as an instrufoenegulating investment activities in
Ethiopia. We have discussed that abusiness lickooethe investment point of view is a
permission issued to the investor to undertakericpéar investment activity.

We have seen that some restrictions are imposeireign investors. Even though our

investment law does not clearly indicate restritsiavith regard to ownership, a foreign
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investor is required to have a prior approval frtiea Ministry of Trade and Industry to buy
an enterprise or shares of existing enterprisehee identified that a foreigner investor is
required to allocate a minimum capital to invesEthiopia.

What is more, a foreign investor is not allowednest in the financial sector, forwarding

and shipping agency services as well as broadgastirvices.

In general, we have seen that the Ethiopian investrargans, particularly the Ethiopian
Investment Agency, are efficient in granting invesht permit. However, we have
emphasised that this by itself could not promoteestment since the undertakings require
some other things as well. Therefore, the Ethiogjamernment requires improving other

services for investors for the latter to be sudckss

We have discussed that regulation is aimed at @icig¢ransparency and efficiency in the
administration of investment. This could be achikvé the regulation is based on
principles of good regulation which ensures effitiand economical use of resources.

We have seen that regulating investment by statas inherent power that emanates from
the sovereignty of states to control their econoatiivities. Regulation of investment is a
normative standard that should be obeyed, andlaterds answerable for violation where

there is non-compliance.

The main purpose of regulating foreign investmeribicontrol the investment so that it is
possible to reject the harmful projects and giveemtives to those that are beneficial to our
country. Thus, the entry of foreign investment tbi&pia as well as the manner is which
investment is made are regulated. Once the investiers Ethiopia s/he/it is governed by
the Ethiopian laws.

REVISION QUESTIONS
[) Choice
1) Which of the following is the advantage offereddgmwernmental regulation?

A) Consumer protection B) Perfecting the markgtCompetition D) All
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2)

3)

4)

5)

6)

7

8)

9)
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Industry regulation helps to

A) Eliminate stability of employment

B) Achieve stability in business organization

C) Both D) None

Which of the following is not the principle of gooegulation?

A) Investment regulation must aim at achieving watmn

B) Investment regulation should protect the richyon

C) Investment regulation should promote competition

D) Regulation shall be proportional to issues mitanner of addressing.
The need to regulate foreign investment arises from

A) Political issues B) security of the hosite

C) security of the capital sending state

D)Band C D)A&B

The trend all over the world with regard to investiregulation tends to be
A) Command economy B) Strict C) Liberalizatio®) socialization
which sectors are exclusively reserved for ourestat

A) Postal services with no exception B) Telecamioation

C) Horticulture D) All E) None

Investing on ammunition in Ethiopia, is open to

A) State only B) Areé@n investors only

C) Joint investment D) Americamdy

What spinal requirement applies to a foreigner wighes to submit to obtain
permission here in Ethiopia?

A) copy of pass port B) A promissaot

C) Driving license D) All

Business license is important to ensure that

A) the investor under takes activities that arevadid by law

B) the investor undertakes activities that violdwe morality of the society

C) the investor exploits the workers D) the stee is getting rich



10)Which of the following are not open to an investingsmpany established in
German to invest here in Ethiopia?
A) Shaping agency service B) Producing cemenAs3embling vehicles D) All

II) True/False

1) Today, it is felt essential to introduce the theofyprotectionism in some areas of
investment.

2) There is a clear restriction on ownership of foneilgvestor under Ethiopian law.

3) Any potential investor can undertake on investmgtit out no license so long as
the activity is beneficial to the society at large.

4) The Ethiopian investment law sets a mechanism faritoring of investment
transactions.

5) In Ethiopia, one can not obtain an investment pettmough an agent.

6) A foreigner can invest in the transmission and uppeclectic power in Ethiopia.

7) Nationalism may be the reason to exclude foreigestors from certain activities

8) In regulating investment transactions, the issueciprocity could be taken into
account through bilateral investment agreements.

9) Nowadays, the trend in regulating foreign investmgimomogenous in countries.

10)One of the drawbacks of governmental regulatidghas it is costly.

[1I) Matching
A B
1) Responsibility for own management ) LiBeralizing investment
activities
2) Privatization B) in prove the life of citizens
3) Deregulation C) Principle of good regulation
4) Economic policy D) creates competition
5) Economic modes E) ensure the wellbeing of
investors

F) Indicates hthe economy
is struedr
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IV) Solve the following.

1)

2)

3)

Mr John is a British investor who come to Ethiopta invest in
agricultural sector. He decided to grow flowers argdort to the European
market. However, he has no any idea how to obtaénrait.

A) Advice him an what he should fulfill.

B) Advice him an what documents he must submih&relevant
investment organ.

Mr. George is an American investor who wants taestun Ethiopia. He
has been informed that Ethiopia has made an ecenefarm and he
wants to know the impact of this economic reformrorestment. Write
him to offer a piece of advice about it.

Assume that you are an advisor to a relevant govent investment organ
and the organ wants to know good principles of stwent regulation.

Provide a written advice for the organ on the issiugood

principles of investment regulation.

B THE
ADMINISTRATION OF INVESTMENT IN ETHIOPIA

INSTITUTIONAL FRAMEWORK FOR THE

OBJECTIVES

After completing this part, the student shod be abi
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analyze the role of the Ministry of Trade and Irtdp$n the administration of
investment;

discuss the power and duties of the Investmentdoar

explain the roles of the Investment Agency;

analyze the power of Regional Investment Organs;

discuss the role of Ethiopian Civil Aviation Agency

commit himself herself to apply the roles that govéhe administration of

investment; and



» apply the rules

INTRODUCTION

In the previous section, we discussed issues tekatgegulating investment. To ensure
regulation of investment, we need administrativgaos. Accordingly, there are institutions
established to administer investment. This unitlesoted to analyzing the structure and

power and responsibilities of these institutions.

First, we will discuss the Ministry of Trade anddurstry. Second, we will consider the
powers and duties of the Investment poard in thmimdtration of investment. Next, we
will discuss the Investment Agency. There are negiioinvestment organs that are
established to administer investment in their giogon. Thus, the fourth section is
devoted to this topic. The last topic will considgher bodies which are empowered to

administer investment.

As usual, we will have questions for each topia aevision questions for the unit after

summarizing essential points of the unit.

5.6 THE MINISTRY OF TRADE AND INDUSTRY

We have seen that investment is a trade or comatexdiivity, and the investor is a trader.
The Ministry of Trade and Industry is authorized administer/regulate commercial

activities in generai®*

The Minister of Trade and Industry is the Chairparsf the Investment Boar§? This
could help the Minister to administer investmenlime with trade or commerce. However,

this does not mean that the Minister will admimste investment transaction in a similar

31 proclamation No. 471/2005, Art., 15(5).
32 proc. No 280/2002 (as amended), Art. 28 (2)
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fashion with other trades. The investment traneaddictivity should be administered

taking into account the special features of investim

Questions

17)Analyse the role of the Ministry of Trade and Inlysn investment.
18)How would the structure promote investment objediof Ethiopia?

19)Do you believe that the Minister could control istreent transaction?

5.7 THE INVESTMENT BOARD

The Investment Board is a body that is entrustel important power and responsibilities
with regard to investment in Ethiopia. The Boardlshe established by members from the
government and private sect8f.The minister of trade and Industry must lead tbarB as
chairpersori®® The Board has also a secretaifat.

What are the powers and duties of the Investmertrd® Article 29 of the Investment
Proclamation (as amended) provides the powers atesdf the Board.

1) Supervisory authority-Pursuant to this provision, the first and impottaower of
the Board is its supervisory authority. Thus, theail has the power to supervise
and follow up the investment activitié¥.

2) Power of decision— The Board has the power to decide on policyesswith
regard to the implementation of the investment larmation®®’

3) Legislative power — Issuing some directives may be necessary toemmght the
investment proclamation. Therefore, the Board \eigithe power to issue such
directives.

Further, the Board may identify the necessity amd®where investment incentives

363 proc. No 280/2002 (as amended), Art. 28(3)
34 bid ; Art. 28(2)

33 |pid; 28(5)

368 |pid; Art. 29(1)

37 1bid; 29(2)
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should be given. It may also decide amend the tmast incentives to promote
investment in Ethiopia. In such a case, the Boarcempowered to make the
necessary amendments and submit the same to theciCai Ministers for
approval’®® For example, if the Board felt the necessity tderd the time of
income tax exemption for those who invest in lessetbping regions, it can
propose amendment to the Council of Ministers. tHarmore, the Board has the
power to submit a proposal on new or additionaémives and submit the same to
the Council of Ministers for approval’ Why is it necessary to grant the Board
such a power? The Board is an essential and apgt®mrgan that follows and
supervises investment transaction and the impleatient of the investment law.
Thus, the Board may feel from the experience thdtt@nal incentives may attract
and promote investment. What is more, it may prepmsmpletely new incentives
because it is an appropriate organ in the sector.

4) FeesThe Board is given the power to determine the arhad service fee to be
charged’® by the Investment Agency.

5) Giving Information —We have seen that the Board has the power tce issu
investment directives. such investment directivesutd be implemented. It is only
if they are known by investors that they be implated properly. Thus, the Board

should release information to familiarise the inwes with the directived’*

The Board may have regular or an extraordinary mgeto as to fulfil its duties and to
exercise its powers. As per Art. 30(1) of the ineent Pproclamation, the Board holds its
regular meeting once in a month. If meetings arieet held, it is essential to determine the
quorum. According to the proclamation, where mdrant half of the members present,
there shall be quoruif?

368 |bid; Art. 29(4)
359 bid; Art. 29(9)
370 bid; Art. 29(6)
371 |bid; Art. 29(8)
372 bid; Art. 30(2).
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How should decision be made? The Board shall deciti¢he basis majority vofé®
Sometimes there could be a tie in the sense thatamaot identify which idea wins. In
such a case, the decision favoured by the chaopesisall be taken as a decision because

the chaiperson is given a casting vote in casetief*4"

Questions

1) The Investment Board has been given the powerstgeislirective on investment.
Evaluate the appropriacy of this practice.
2) Analyze the supervisory authority of the Board.

3) Discuss the constituency of the Board.

5.8 THE INVESTMENT AGENCY

The Investment Agency is the other body that imglets investment laws in our country.
The Investment Agency has been re-established ttgckeing accountable to the

Investment Board’®

What are the power and duties of the Agency?

1) Enhancing investment One of the important powers and duties givenhe t
Investment Agency is enhancing investment in Etlaiophe first step the Agency
should take is to promote and coordinate investraetitities®’® In addition, it is
required to serve as a liaison between investors @ublic offices, Regional
Governments and other relevant organs to enhamestiment’’ For example, it

serves as a liaison between the government andbehawh commerce. This would

373 bid: Art. 30(3)

374 |bid

37> proc. No. 280/2002 (as amended), Art: 31
37 proc. No 280/2002 (as amended), Art 32(1)
377 1bid; Art 32(5)
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2)

3)

4)

5)

6)

7)

enable the Agency to carry out its duty to prepanel distribute pamphlets,
brochures, films etc to enhance investniéhand this power is given to it.

Issuing investment permits The Agency is the body that is directly involvied
the implementation of the investment laws. To impdat the investment laws, it is
essential to issue investment permits.

Monitoring — The Agency is empowered to monitor the impleagon of
investment projects that are given permissfon.

Promote investment The Agency is also empowered to organize exloibg;
trainings and seminars that help to promote investfi' In addition, it is duty
bound to give appropriate advice and support testws? To perform such
activity, the Agency should have qualified persdrinea required number. Is the
Agency actually competent enough to give approp@alvice to investors?

Building capacity- It is also duty bound to build up the capacitytioé regional
investment organs. Thus, it is required to adviand give technical support to
regional investment organ® The Agency has built strong work relationshipshwit
Regional Bureaux, which allows it to provide inw@st with specialists to offer
them professional advic&?

Disseminate information—The Agency is duty bound to collect, compile,lgna
and disseminate information on investment oppotiemin the country. It should
also offer investment projects. Further, it shdind and bring together partners to
invest togethet®®

Policy and directives — The Agency is empowered to initiate policies and
implementation measures that are necessary teareatlucive investment climate.
Then, it should submit it to the Investment Boand &llow up the implementation

of same upon approvai®

378 |pid;
379 |hid,
380 |pid,
381 |pid,

%82 |bid

%93 |bid,

Art. 32(6)
Art. 32 (7)
Art. 32(8)
Art. 32(4)

32(1)

34 Business of Excellence, 2007, p. 27
385 broc No. 280/2002, Art 32(3)

%% |bid,
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8)

9)

Signing treaties The Agency is empowered to negotiate bilateraestment
treaties and sign the same. However, it is worttingothat it can sign bilateral
investment treaties only if the negotiation is awed by the Council of
Ministers®” Is that in line with the FRDE Constitution?

Serving as one stop- shop- The Agency serves as one stop shop because all
necessary matters should be completed in it tasin¥®r example, it has the power
to give permit to investors, register the estalplisht of business organizations,
issue business licens&$. It is reported that the Investment Agency can dssu
permits in less than an hour and with businessnisgdon registrations taking no
more than four hour&®

Questions

1)
2)

3)
4)

Explain the concept of one stop shop.

Analyze how the power of the Agency to issue investt permit promote
investment.

Discuss how the Agency signs a treaty?

Do you believe that building capacity would promimteestment in Ethiopia? Give

your reasons.

5.9 THE REGIONAL INVESTMENT ORGANS

The regional investment organ is another implementirgart™® The regional investment

organ has the power to register, and license inv&St Thus, it has the power to license

investors upon the investor signing an undertaksgransact investment to the relevant

investment law$®? In addition, the Regional Investment Organ is dutynd to notify to

387 |bid; Art. 32(10)

388 |bid; Art. 26 (1)

389 Business Excellence; Ibid

390 5ee Art. 25(3) of Proc No 280/2002
391 1pid; Art 26(1)

392 hid; Art 26(5)
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the relevant governmental office to which investiméense is granted, so that the later

can conduct the necessary followiip.

In Addis Ababa, Investment Authority is established having legaigonality. It is one of
the executive organs of the city. The Authority is established with Head,
Deputy’Head(s), and the required units staffed \pighsonnef® It is accountable to the
Bureau of Trade and Industry Developm&fitThe Bureau of Trade and Industry
Development has the following power and functions:
1) to initiate investment policies and laws that avasistent with the
investment policies and laws of the Federal Govemtrii’
2) implement the investment policies and laws of teddfal Government as
well as its owr™*®
3) issue investment directivés
4) encourage wide participation of local investorsrade and industrial

activity of the City;**°

5) to render technical and counselling services testors**
6) to issue license to local investors engaged ireteadl establish medium
size industries in the city and supervise séthe,
The Investment Authority is also empowered%b:
» encourage coordinate and promote investment aesvit
* render necessary advice and technical supporvesiars;
* publicize favourable investment opportunity aftenducting detailed studies
(Art. 17(2);

* issue investment license for investment permits(87

393 |bid, Art. 26(8)

394 Addis Ababa city Government Executive and Munitiervice Organs Establishment Proclamation,
Porc. No 2/2003Addis Negari Gazeta,Art.4 (2) (g)
39914, Art. 3(4). 3. 1d. Art. 3(b)

39 1d. Art 3(b)

3971d, Art. 6(1) Cum. Art. 13(3)

3981d, Art. 6(2) cum 13(3)

39914, Art 6(2)

40019, Art 13(2)

4014 |d

40219, Art 13(6)

9 bid, Art., 17
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« transfer the matter to the Bureau for issuanceaatet and industrial license
(17(3);
» Guarantee tax exemptions (17(3) according to imvest law;
« facilitate for investment such as infrastructurasy materials and machines at a
Low price etc for investors (17(4);
» facilitate for investment such as infrastructurasv materials and machines at
Low price etc for investors (17(4).
Amhara Region—The Investment Office is accountable to the Trau#ustry and Urban
Development Bureall? Its power is:
* to ensure the implementation of Investment polieies laws;
* issue investment license where conditions ardladfas provided under the
Federal Government investment Proclamation;
» to revoke investment license where the law is welaor the activities are harmful,
» decide on applications for incentives. The invesaequired to fulfil the
conditions provided under the Investment Proclaomati
» To collect information an investment opportunitaa®l disseminate it to investors
after organizing In addition, it is empowered ttraluce objective projects to
them;
* To coordinate and control investment activates;
* To render services with regard to investment;
» to submit report on the investment opportunitied imestment activities to the
Region and the Relevant Federal Investment Office;
» to supervise the activities of foreign and domestvestors who have been granted
investment permit by the Federal Investment Agency.

Questions

1) What are the powers of regional investment organs?

404 Proc. 4/88 (as amended), Art.3, sect.4 Chapter 1
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2) Do you believe that the powers given to regionaégtiment organs would promote

investment? Give reasons.

5.10 OTHERS
A) The Ethiopian Civil Aviation Authority

The Ethiopian Civil Aviation Agency is another istment-implementing organ.

According to Art 25(3) of the Investment Proclaroatias amended), the Ethiopian Civil
Aviation Agency has the power to issue, renew aadcel investment permits for air
transport services representing the Agency. Thes Aviation is delegated power of the
Agency. However, why is it necessary to delegatehsuypower? The Ethiopian Civil

Aviation is a body working on air transport sergc@hus, it is as appropriate organ with
the technical know how and necessary personnelriexged in the job. The Commission
may have no necessary staff. Therefore, delegatinger is essential in this regard. The
Ethiopian Civil Aviation is duty bound to send pbobpies of investment permits it issued
and other relevant documents to the Agefieyrhis will enable the Agency to supervise

and follow up the Ethiopian Civil Aviation.

B) The Ethiopian Electricity Authority

The Ethiopian Electricity Agency is another investrzimplementing organ. According to
Art 25(2) of the Investment Proclamation (as ameipdde Ethiopian Electricity Authority
has the power to issue, renew and cancel investpegntits for generation or transmission
or supply of electrical energy representing the aye Thus, the Authority is delegated
power of the Agency. However, why is it necessarydelegate such a power? The
Ethiopian Electricity Authority is a body workingnoelectric power. Thus, it is an
appropriate organ having the technical know-how a@&cessary personnel experienced in
the job. The Agency may have no necessary sth#fréfore, delegating power is essential
in this regard. The Ethiopian Electric Agency istydbound to send photocopies of

%% bid, Art. 41(b)
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investment permits it issued and other relevanudmnts to the Agency® This will

enable the Agency to supervise and follow up thredpian Electricity Agency.

SUMMARY

We have seen that since investment is an econonuctrade activity, the Minister of
Ministry of Trade and Industry is the chairpersdrthee Investment Board. We also said
learnt that the Investment Board is a supervis@agyybempowered to issue directives, and
release information needed to implement investrizav.

The other administrative body we have considerethés Ethiopian Investment Agency
which among others is empowered to monitor andegsinvestment permits. The
investment activities are undertaken in the regjmagtically and we have considered the

power and duties of regional investment organgimregard.

We have also learnt the Ethiopian Electricity Auttyoand the Ethiopian Civil Aviation

Authority have roles in the administration of intrasnt in their respective sectors.

Review Questions
I) True/False
1) Regions have been given the power toeim@ht laws of investment.

________2) The Ethiopian Electricity Authority igavernment body that administers
investment in Ethiopia
3) The Investment Agency has no the powmiitiate investment policies.
4) The Investment Board has the power totenproclamation on investment.

5) The Ministry of Trade and Industry adistieis investment activities.

II) Choose the best answer
1) Who chairs the Investment Board?
A) The Prime Minister

408 |bid; Art. 41(b)
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2)

3)

4)

B) the Minster of Trade and Industry
C) The Vice Prime Minister
D) All
Which body issues investment permits at the Fedeval?
A) The Investment Agency B) The Board
C) The Prime Minster D) None
If the investment transaction is to be made in Adslbaba, issues the
investment permission.
A) The Addis Ababa Investment Commission
B) The Oromya Investment Commission
C) The Federal Investment Agency
D) All
is an organ responsible for buildigctg@acity of regional investment
commissions.
A) The Board
B) The Addis Ababa Investment Commission
C) The Ethiopian Electricity Authority
D) The Ethiopian Investment Agency
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UNIT SIX: INVESTMENT OPPORTUNITIES AND OPTIONS
IN ETHIOPIA

UNIT OBJECTIVES

After completing this Unit, students shad be able t

» identify major investment opportunities in Ethiapia

analyze favourable situations to invest in Ethippia

» compare and contrast areas of investment resemeddmestic investors with
foreign investors;

¢ analyse the options to invest in Ethiopia;

e compare and contrast joint venture and joint inwesit;

e commit themselves to apply the rules and principles

» apply the males as principle

INTRODUCTION

In Unit Five, we discussed the institutional franeekvfor the administration of investment
in Ethiopia. In addition to the administration ofvestment, we need to consider the
investment opportunities and options. Thus, thist Qix is devoted to the discussion of

two issues: investment opportunities in Ethiopid arvestment options in Ethiopia.

In the first section of this unit we will discussajor investment opportunities in Ethiopia.
Then we will look at the favourable situations twest in Ethiopia. Further, we will
consider the investment opportunities at the regitevel. Furthermore, we will consider

practical problems that persist in the area of stvent.

The second topic in this unit is deals with theestment options in Ethiopia. An investor,

domestic or foreign, is given options to investedplor by establishing business
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organization(s). Investors are also given the optio invest in some areas with our
government. The Ethiopian government has the optionvest through public enterprises.
There are also cooperative societies as an optiamdertake investment. Therefore, we

will discuss these investment options under this un

We will have reisew questions following the maipits and at the end of the unit. We

will wind up the discussion by summarizing impottpoints.

6.1. INVESTMENT OPPORTUNITIES IN ETHIOPIA

There are investment opportunities to invest inidptla. What are the opportunities? We

will discuss them in this part of the material.

6.1.1.Major Investment Opportunities In Ethiopia

Ethiopia, being a virgin land, offers many oppoities for investment. Let us consider
some of these opportunities. Can you guess what irtiportant opportunities for

investment in Ethiopia are ?
A) ECONOMIC POLICY

The first investment opportunity is related to tathiopian economic policy. But, what

opportunity does the economic policy offer to inees?

We have seen, that the Ethiopian economic poliayptda liberal economic thought.
Liberal economic thought is favourable for investineecause it is possible to acquire
private property. Further, privatization is implemed in Ethiopia. The Privatization

program has enabled our Government to privatizee-staned enterprises since 1995.

407 Ethiopian Business Development Services NetwoBQEN), Investment Guide for Ethiopia, Addis
Ababa, 2004, p.21
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This clearly indicates the commitment of the EtlaopGovernment to transfer public

ownership to private ownership, which is a fergjteund for investment.

B AGRICULTURE

It is clear that agriculture is the backbone of Ethiopian economy. It contributes about
45-50 per cent of the GDP, and 63 per cent ofdbe exports® The statistics shows that
coffee alone accounts for 39.4 per cent of totgloets in 2001/2002. What is more, the

local industries get these raw materials from adice **°

Ethiopia grows all types of cereals, fibber crop§seeds, coffee, tea, flowers, fruits, and
vegetables since it is endowed a with wide rangigg-ecological zones and diversified
resources. Therefore, Ethiopia offers opportunittegvest on food crops, beverage crops
and cotton.

Ethiopia has the largest livestock population imi@f and the ninth largest worldwide. We
have around 40 million cattle, 25 million sheep,r2ilion goats, and 2.3 million camels.

These cover 30 percent of the agricultural setfor.

I) Forestry and Agriculture

Ethiopia has designated 58 areas as National FBresity Areas (NFPA). Out of these,
13 are managed under integrated forest managelyseitss. Thus, about 80,000 hectares
of industrial forest haveg been established fortéch sustainable exploitation. What is
important is that investors can invest on producstguctural timber, pulp wood,
matchwood or even fuel wood. In addition, it is gibke to produce rubber and natural

gum411

98 MDI; 2004: 127

99 bid

19 Joseph Barnethe Business of Excellence Investment Guide to Etpia, 2007, Mono 2000 Plc, Addis
Ababa, Ethiopia, p. 93

1 MDI, 2004, Ibid
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Il Fishery

There are also opportunities for fresh water fighming and processing using artificial
ponds. It is also estimated that water bodies efdbuntry have a production capacity of
30,300-40,000 tones. Only less than 10% is presdmting exploited® Therefore, an

investor can invest on the area.

Il Agricultural services

On what type of agricultural services could an steeinvest?

Agricultural services include pest and disease rogntechnical consultancy, agricultural
machinery, cold storage, transport and marketingses. The farmer needs services to be
rendered by professionals in the above mentionealsaiThus, an investor has the option to

invest on this filed*

IV)  Manufacturing

Manufacturing is at its enfant stage of developmanbur country. It accounts for only
about 7% of the GDP and 5.3% of employment. Whackas of manufacture offer
potentials for prospective investors?

According to the Ethiopian Investment Agency, thextite and garment, food and
beverage, leather, building materials, electricadl @lectronic products, metallurgy are

same of the important ones
V Mining
Ethiopia also offers an excellent opportunity tedst in mining. According to the Ministry

of Mines and Energy, Ethiopia has a great potemtiaiining in general, and gold in

particular. For example, it is known that more tl&® metric tones of gold deposits has

“12bid, p. 23
“3|bid, p.24
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been identified by Government exploration effoltsaddition, more deposits of gold are

expected to be identified in at least seven regitfis

Ethiopia has also a good potential in depositsaotailum, platinum, nickel, potash and
soda ash. In addition, marble, granite, limestatey, gypsum, gemstone, iron ore, coal,
copper etc are found in Ethiopia. The Ogaden, theb@lla, the Blue Nile and the Southern

Rift Valley sedimentary basins also offer significapportunities for oil and natural §&s
V Tourism

What opportunities does tourism offer to investde$fiopia is known for its potential to

invest mint on tourism: it is an awaiting paradiéhiopia is a virgin territory for tourists

looking for some special place to expl6t&The Elkerie living volcano is an example. The
landscapes historical sites and events of the cpimave the power to attract tourists. In
addition, the scenery and wild life of Ethiopiaratt tourists. The country has a wide
variety of wild life and numerous bird species, tb@ndemic and common. Further,
Ethiopia is a place where we find the magnificeist [Esat Falls on the Blue Nile (Abay)

River, the endemic wildlife in Semen Mountains, 8af Omar cave in the Southeast.

Furthermore, the rock-hewn churches in Lalibel®, émcient buildings of Yeha and the
obelisks in Axum, the medieval palaces in Gondait Hre monasteries of Lake Tana,

Debre Damo and Debre Libanos are the main touttistciions™’

What is more, private investment in hotels, lodged international restaurants represent

further potential areas to invest 9.

414 EBDSN; Ibid, p. 25
15 1pid, p. 26

416 Josephlbid, p 111
‘1" EBDSN:; Ibid, p. 26
18 |bid
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With regard to Oromia Region, Ato Alemu Simie stidt Oromia possesses unique social
assets and ecological diversity that are real dppires for many to experience and seize

VIl Infrastructure

We can say that the infrastructure of the courgrpnadequate. The Ethiopian Government
recognizes that the delivery of infrastructuralvesss, such as transport (rail and air),
telecommunications and postal services, energyvatdr have a long way to go before
they meet the demand of investors. Thus, the Gavenhis working on the sector. What is
important is that the Government is widening theaunities for private investors’
participation in the sectdf° Therefore, there is an investment opportunityrieest on

infrastructure in the country.

6.1.2.Favourable Situations to Invest in Ethiopia

Investment needs favourable situations to investalWavourable situations are there to

invest in Ethiopia?
A) political Staiblity

First and for most, an investor needs to make thatthe political climate is stable and
predictable because it has a direct impact upoasimvent. Ethiopia has stable political
climate with the prevalence of consolidated peacel aemocratic governant€.
Relatively speaking, we may say that the polit&#lation in our country is stable. This
will decrease the threat or the risk in investmeétdwever, what is most important is that
the political environment should guarantee tee #imence of nationalization and
compensation to be made where investment is naizedaexceptionally.

19 Josephlbid, p. 43
420 EBDSN;; Ibid: p, 27
21 M.1.1,; 2006: 63
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Nowadays, Ethiopia has embarked upon the libe@@wic policy. This, in principle, will
promote investment since it encourages private ostie right. Nevertheless, one cannot
be sure that this economic policy is a lasting @&thiopia being a country of multi parties,
one would accept the existence of socialist ideplpgpmoted by one or some of these
political parties. Where these political partiesneoto power through election, there could
be a threat of nationalization as a result of tbiipal ideology. Thus, this could be taken
as a political risk of investment. In addition, whitened an attack on Chinese citizens in
Ogaden. There are also some tension and threatsHriorea, and Oromia Region. Sheck

Thus, it may be difficult to conclude with the d&political climate in Ethiopia.

B Raw materials

We have seen that Ethiopia is a country where doemeaw material is reliable for
virtually every investment aré& This is a good opportunity for investment. Howeveis
essential to make sure that the raw material ityrediable.

Work force is another area that offers a good dppdy for investment in Ethiopia.
Workforce is abundant in Ethiopia. In additionjstinexpensivé? The daily labours is
paid Birr 10 on average per day. This is almostvedent to one USD. Further, educated
Ethiopian citizens are familiar with the Englisim¢mage, which is one of the international
languages. This offers an opportunity to train theasily because they can understand

English language.
B) Market
The Ethiopian population is increasing. What is endhe capacity to buy is presumed to

increase. Therefore, there is a potential for gnowftthe domestic market with the growing

number of consumer populations. In addition, Etladpas an advantageous geographical

22 |bid
3 |bid
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location providing a strategic market access tdcafrthe Middle East, Asia and Eurof5é.

Thus, the investor can export the products to tkhesatries and sell then easily.

Further, Ethiopia has preferential market access aommon markets for Eastern and
Southern Africa (COMESA). COMESA is an extended ommn market area covering 23
countries of Africa. Therefore, it offers a marlatportunity for investors. Furthermore,
Ethiopia has given access to the export marketshef European Union under the
“Everything but Arms” trade opportunity. This oppaity offers for an investor to export
all products except arms to European countries. t\whanore, Ethiopia has favourable
market status provided by AGOA of the United StateSmerica’®® Thus, an investor in
Ethiopia has the opportunity to benefit from therhksrket.

C Legal protections

An investor is given protections and guarantiesubgh Ethiopian laws and agreements.
Legal protections are provided through bilateral enultilateral investment promotion and
protection agreements. Hence, an investor in Biais treated by internationally accepted
rules that are incorporated under bilateral andifatdral instruments. The Ethiopian laws
also offer a multiplicity of options to set up busss organizations in Ethiopia to invest. In

addition, there are lucrative packages of incestiveder the Ethiopian law/$

Further, the Ethiopian law creates an efficient-stog shop administrative arrangement

facilitating all the pre-and post- investment regments'?’

The nation treats foreign

investors friendly. Ethiopian are friendly and weiee foreigners in general and this is
extended to foreign investors as well. The Govemtnadso depicts its commitment for
investment promotion in the country by privatizisgite owned industries. Further, it is

investing to expand infrastructure and facilitieattare the basis for investméfit.

424 |bid

22 |bid ; p 64

2% bid

427 Art. 26 of Proc. No 280/2002 (as amended)

28 |bid
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6.1.3.Investment Opportunities at the Regional Level

Oromia Region is one of the most naturally richaaref our country which offers various
opportunities for investors. As we discussed intUniof this material, the Region has
established investment commission so as to impletheninvestment vision for the horn.
Foreign Direct Investment in the Region has madeap, especially in the industries of
horticulture and floriculture, over recent ye&s.

The Region has extensive natural resources whiel thfe most significant opportunity for
investment. In addition, the Oromia Region hasrgdanternal market. The fact that Addis
Ababa, the most populous city in Ethiopia, is d#daat the centre of the Oromia Region
maximizes the market potential for investors. ThegiBn is also legated along the trade
route to Kenya that passes through its southernt ips Moreover, the Investment
Commission has launched an Investment study cevitieh is empowered to identify,

refine and disseminate high-potential investmemooinities of the Regiofi’

Floriculture and leather sectors have been givechnattention in the Region so as to focus
on industries that focus on value-added exportatenmodities, labour intensive
production, mass consumption products, and indmeaise national productive capacity.
Manufacturing and tourism have also been encouragdtie Investment Commission. In
the Region, preferential treatments have been naaddable to the agricultural, agro-

processing and apparel sectors taking into acdbeittsocial rolé'>*

one important reason for the success of this Regiomttracting investment is the
transparency that the Commission has achievederafiplication process. This has been
enhanced by the Business Process Re-engineerijegipumdertaken in 2005 that focused
on streamlining service delivery in finalizing d&ons, investment licensing, and

registration and land preparation. The Region AE® been successful in discharging its

29 Josephlbid, P.43.
430 bid .

431 Id.
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investment —promotion duties, which in turn conités to the success in investm&htn

the regions resources are abundant, but it isdiéiigult to get necessary data. There is no
good research and it is very difficult to accessainvb available. Coming to the Southern
Nations, Nationalities, and Peoples Region(SNN®&n though, the Region is the second
rich in natural resources next to Oromia Regiohak not done enough as expeéfédn

SNNP, there are investment opportunities in hotedsreational sectors around lakes,
agriculture-coffee. However, the organs do notastedata. In addition, the professionals

do not have detailed knowledge of the investmepbadpnities?**

6.1.4.Current Practical Problems

The first investment problem with regard to thddal up and the implementation of
investment projects is attributable to investmegtas. The main problems are the

following:**°

The first problem the organization of the investimemgans including insufficient
structuring, lack of work force, shortage of budgethicles and materials. The second
problem is lack of knowledge and experience to laguand to permit incentives. Thus,
investment organs need to train their personnelpgrade their knowledge and skill to
regulate investment projects. The third problem ceons failure to formulate and
implement strategies for regulations and to giveemtives for investment. The fourth
problem relates to data. There is lack of expegdncsystematically gather data and make
it available for the required purpose and goalthFithere is also a problem in the
coordination among investment organs. The orgams rext properly coordinated in
regulating investment. The sixth problem is faillwkinvestment organs to check the

correctness of particular information given by istees in the due process of licensing. The

432
Id.
33 Discussions made with Ato Bahir Abdela, BSC in kgement, Manager Nalawi Consultancy PLC;
Ato Gezahn , an investor in impQuarry, hotel and transport sector; And Ato HesSiayd, BSC
in Management and Economics, General Manager Sbihaad Delicious Food Processing Plant and Royal
Tour and Travel Operations enterprise; 08/07/@Rlis Ababa, 2:00-4:00 PM.
434 H
Ibid
435 Asefa and Etal; 2007:3
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last drawback is that there is no information nekato link all the investment organs with

one anothef®®

Problems Attributable to Investors

The second group of investment problems is relaielde investors themselves. The main

ones includé®’

A. Some investors do not reveal correct informatioemvthey come to the
investment organs to obtain investment licensafterdnt services related
to investment;

B. Many investors are blamed for not informing theastwment authorities of
the change of their personal address after theg bhtained investment
permission;

C. Based on the Proclamation, investors do not repaty six month of their
investment progress and those few, who report doaveal sufficient and
complete information;

D. Sometimes investors change the place of their tmes. What is
surprising is those few investors who change thality of their investment

do not inform this fact to the relevant authorities

Problems Attributable to Service Rendering Organs

The third group of problems in relation to invesiiis associated with service rendering

bodies of the government. The most significant anelside®*®

A) The service rendering bodies of the government fail organize different
investment desks to facilitate the services rerdlgrenvestors;

B) The service rendering organs are not able to waorlcdllaboration with other
service rendering organs. There is also no effpthle service providing organs to

provide their services at a grass root level tdifate their task;

% |bid
7 |bid
%8 |bid
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C) Due to their misconceptions of the national resfwlity and institutional
obligations they are charged, the service providiggrs take too much time in
handling the investment affairs of licensed investo

D) The service providing organs do not perform thagks in accordance with their
annual work plans. In other words, investment osgda not meet their annual
plans.

Infrastructural problems —
Even though Ethiopia has lots of strengthens asastment location, there are also

practical problems.

1) Poor infrastructure is the first practical problem of investment inhigpia. This
problem is very much related to the country is bea least developed one. Foreign
investors in our country demand that of the Govemingive attention to the infrastructure
facilities. The Ethiopian Government tries to respdo the problem: it improves roads and
air ports; however, the problem is not resolveded@mmunication and power are areas in
which investors are complaining about. Although f@phones hare been in use in our
country, there is till huge problem in terms of wae distribution and poor network
problems are paramount. What is more, power digmpé becoming a serious problem to
investors because investors are required to futhisimselves with generators to cope with

the power failuré?

® This problems increases costs because inves®reauired to pay for
generating power. This in turn may be the reasomdmease prices of commodities and

services.

The availability of social and economic infrastuuret like road, telecommunication; water
supply, power, education and health are the magmtofs accelerating economic
development of a countfy)® The absence. or in adequacy of infrastructurardst the

development. In addition to this, the tedious buceatic procedures have the power to

discourage potential investors.

439 i

Ibid
49| ubo Teferi,A Critical Evaluation of Ethiopian Investment laws with specific reference to
proclamation, No, 116/1998 and regulations No, 36/1998, 1999, p
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There is a problem with regard to roads, telephelegtricity, water etc through out the
country. Most of the Regions do not have well ktennected roads and do not have

sufficient electric power suppf{!

Bureaucratic problems- There is a bureaucratic problem, particularly latlefficiency

and transparency in the administration of investi&n Further, the concept of one-stop-
shop service is not implemented. Thus, investoesirte go to the relevant organ of the
Ministry of Trade and Industry to register theirsmess organization, for example. In

short, no necessary bureaucratic services arenehdg a single investment organ.

Privatization — The process of privatization of public enterpibas become so slow over
the last several years, and nearly stalled. Hesome investors began to question the

commitment of the Government to the market econ&thy.

Privatization of public enterprises has been onthefmeasures taken to develop private-
based competitive sector around the world. Priadibn in western economies aimed at
transferring public enterprise working with relaiyprofit to a much better performing
private entity’** Free market economy in turn is a fertile groundifivestment. And the
existence of privatization indicates the commitmafrthe Government for investment. The
contrary would show the reluctance of Governmemnd, that is why some investors began
to question the commitment of our Government. H®vesome argue that the duration of
the prevailing Government in power is not long testion its commitmerifBut, social

market is as old as free market economy (the egsine)

3. Un skilled and unqualified man power The workforce in Ethiopia is considered

honest and cheaper in the eyes of investors. Tille akd qualifications of workers remain

441 Shiferaw and Etal; 2007, p. 3
442 1.
Ibid
*3EBDSN, Ibid, P.2.
44 Demelash Habite, Experiences of Privatizationsbes for AfricaEthiopian Journal of Business and
Developmer, (2006), Vol.1, P. 58.
*4>EBDSNJbid, P.2
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low, however. In addition, the industrial relatioase sometimes a probleff® The fact
that there are too many labour cases in courtshaagken as an indication of the fact that
industrial relations are not smooth. What is mangestors see labour unions and some

parts of the civil service are ill-equipped to pmmthe idea of market econorty.

4. Inefficiency of Investment Organsthe investment law has introduced the concept of
one-stop-shop-serviéé® The main purpose of this concept is to reducecffely the time
spent by investors moving around different offit@get business operation license, power,
telephone, land, water, and access to f4héowever, it is reported that there is lack of
communication as to what is needed by each depattine addition to duplications
between department? According to Mr. David Shin, the American Ambassado
Ethiopia, “it is the bureaucracy in the governménftéice that discourages many potential

American investors to invest in Ethiopia and lotdeevhere.*>*

The other problem related to investment organshés ihefficiency in evaluating and
approving transfer of technolod¥ It has been asserted that investment organs lack
relevant appropriate experts to evaluate and agpirsestment project§>

Road — constriction is better today. *Investors in@utie development of infrastructure in

their plans.

In Tigri, 100 projects are studied and one coultkas them by paying 300 Birr. This could
help the investor as a preliminary source of infation. However, the study must be
updated every year. One could face a problem toenaakuge investment; some officers
say that the land will be given to huge investamsrein the absence of their petitioii The

practice is poor unlike the explanation given bghler officials on different occasions. In

448 |bid

447 | bid

448 proclamation No 280/2002, Art. 26
449 addis tribune in Lubolbid, P.52

450 bid , p52
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Oromia, Some Ethiopian Diaspora went back disagedirby investment organs. There In
Harari, there were persons who could not know hamdlis granted to investors within
their stay for 15 day®&>

Questions

1) Explain how tourism offers opportunities to investo

2) Do you believe that the infrastructure of the coymtffers enough opportunity to
invest in the agricultural sector? Give reasons.

3) Political situation of a host state determinesdhection of investment. Assess the
extent to which the exiting political situationkthiopia is conducive for incesthat.

4) Evaluate the legal protections provided for investisom the investors point of
view here in Ethiopia.

5) Discuss investment problems attributable to inwssio Ethiopia.

6) Analyze investment opportunities in your locality.

6.2. INVESTMENT OPTIONS IN ETHIOPIA

What are the modalities allowed for the investgrg{snvest in Ethiopia under our laws?
According to Article 10 of Proclamation No 280/20@% amended), investment may take
place in one of the following forms:

- Sole proprietorship

- Business organization

- Public enterprises; and

- Cooperative societies
Let us now discuss the investment options in detail

**°bid .

176



6.2.1.Sole Proprietorship

Pursuant to Article 10(1) (a) of Proclamation N®2®02 (as amended), an individual can
undertake investment transactions. Persons whogenigaa business without involving
others to share ownership of the business are krasnsple traders. They are also called
traders or businesspersons.

Sole proprietorship is business in which only ondividual owns all the assets, and
operates in his/her personal capatify.lt is also called an “individual proprietorship”,
which is the simplest and the most common form wo$itess organization in some
countries®®” Our Commercial Code, it may be said, does notgeize one-person business

organization. It does not recognize one person emmyp

In fact, a one-man company is becoming more popaol&erman, Greece, Spain, Finland,
ltaly, Netherlands, and Sweden to avoid “false mersib required by lawW®® It also
regarded as a good start to begin busiff@ss.

It is easy to establish because no formalitiesregeired in principle. An individual may
simply start trade by his/her initiative. Thus, @esproprietorship is a form of business
which offers a distinct advantage in this respeer @ther forms of business organizations.
However, certain formalities are imposed, in Amariwhere the sole proprietor operates a
regulated business, hires employees, uses a teate, ror expands into other stat®sA
license is required to carry out a particular besi[lbid]. However, in Ethiopia for a

business organisation to exist there must be at te® persons associating.

56 Bryan GarnerBlack’s Law Dictionary, 2004; p. 1427

*7John. E MoyeThe Law of Business OrganisationgFourth Edition), 1994, p. 16

58 yohannes SeiftBusiness Organisations in Ethiopién Amharic), A Paper Presented to a workshop to
%Tend the 1960 Commercial Code of Ethiopia, MigisfrJustice, 2005, p 33

Ibid
%0 3ohn E. Moyelbid; p. 19
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One essential characteristic of a sole proprietprishthat it is established and managed by
an individual. Thus, it can be regarded as an sigerto the life of an individudf* This
type of business organization has some advantafes first and the greatest advantage is
that it is easy to form and it offers a greatesrde®f flexibility in managing the business.
The individual proprietor, as a sole owner, mayrafgethe business as s/he wishes and
chooses. S/he has the power to decide on alrabhithe business. Thus, s/he may decide
to employ persons who can help him/her in the dpmeraof the business. In general,

management is usually flexible and informal in e swoprietorshipg®?

The sole proprietor is the complete owner and esngequence of this, s/he has the power
to control the business organization (firff). The fact that the owner controls and runs the
firm implies unlimited liability. Thus, the soleqrietor is liable personally for all debts of
the business organisation. Thus, there is a rigk afvestment, which would extend to all
personal assets, including the proprietor’'s honae, furniture and so on. Insurance is
regarded as a device to diminish the risk of uniéahiiability to some extent. However, it

would be costly and impractical to ensure agaiastyeconceivable business hazard.

An other way to eliminate unlimited liability is ntvact. Therefore, the sole proprietor, in
the USA. can limit his/her liability only to the sets of the firm and does not extend to
other his/her personal properties by agreement.edew such an agreement provides little
advantages. Particularly in cases where the solgrigtor has contributed his/her personal

assets as collateral to secure loans for the“fifm.

The unlimited liability of the sole proprietor isddssadvantage, which discourages one to
establish one’s own business organization becawseatthy person may hesitate to take

the risk of liability which would extend to the ethpersonal asset®

In principle, sole proprietorship terminates by layon the death of the proprietor.

Exceptionally, however, the death of the proprietmay not terminate the sole

81 1bid, p 16

62 bid

“*Daniel V. Davidson and EtaBusiness Law: Principles and Casefourth Edition), 1993; p. 716
“%4John. E Moyelbid, p 17
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proprietorship. For example, it is possible to emé& an agreement with an employee or
relative to buy and continue the trade upon theéhdefthe owner. The owner may also
assign the sole proprietorship to others by wilhatis surprising is that such acts are rare
and there is no assurance of continuity of theetrad case of sole proprietorship in

countries where such a business organization iipea°®

A person who carries out a trade individually maydthe following advantages:
I) Management-S/he can manage the trade in a manner it suithérmn

II) Quick decision It offers the opportunity for quick decision magiwith regard

to the affairs of the trade;

[I) Employment- Only s/he determines the number of people to bgleyad and
their qualifications, to needed to run the trade.

There are also disadvantages in managing tradeidiodily. Most importantly, it is only
the individual trader who is liable to all his/h@editors. In other words, his/her liability is
unlimited, so that creditors may claim even frore/lnér pocket or property, which is not
destined for the trade. What is more, it lacks ddeantages of carrying on trade through
business organization(s) together with others.

The advantages of trading ingroup may include:

Legal personality-A business organization that is intended to benéxt may
acquire legal personality. Thus, the business azg#aon itself may sue and be
sued or own property.

Liability - Some business organizations enjoy the privilefdinoited liability.
Thus, creditors of such business organizations aastnetch their hands to the
personal property of the members of the busineganization. This is a very

crucial advantage to members or partners.

%% 1bid
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Managementlt offers the possibility of management of the iness organization
by those who have time and knowledge to managsdhee. Thus, those who
are busy and have no profession in the manageménthe business

organizations will benefit from this opportunity.

6.2.2.BUSINESS ORGANISATIONS

According to Article 10 of Proclamation No. 280/208s amended), investors have
options to invest through business organisatiohg. fdllowing types or forms of business
organizations are recognized under our Commera@deCArt. 212):
ordinary partnership;
general partnership;
limited partnership;
joint venture;
share company; and
private limited company.
Ordinary partnership, general partnership and édhipartnership are partnershipwhile
Share Company and private limited company are caompaHence, it is possible to
reclassify these business organizations into thsgfellows?®’
partnerships;
joint venture ; and

companies.

A) PARTNERSHIPS

Partnership (societe en nom collectif, socie dddativa, or offene Hadelsgese//schaft) is a
type of business organization seldom utilized beifyn investors. Partnership arises from
a partnership Agreement. Partnership agreemergsinéal for all business organizations

under our law. Article 211 of our Commercial Codevpdes that

%7 See Tesfaye Abattsurance Intermediaries: The Law and The Practice LL.M Thesis, Addis Ababa
University, Faculty of Law, 2006, Pp. 41ff
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A partnership agreement is a contract whereby twmore persons who intend
to join together and to cooperate undertake to ¢pringether contributions for
the purpose of carrying out activities of an ecomonmature and of

participating in the profits and losses arising dlereof, if any.
The important elements of this definition are:
» There must be two or more persons;
* These persons must have the intention to join hayeind cooperate;
* They must contribute to the purpose of the trade;
* They must carry out economic activity;
* They must share the profit and losses arising btltedr activities; and
» They must agree upon the above and other pointsjssa contract.

It is possible to carry out activities ranging frersmall one to a large business through a
partnership. Partnership is different from sole ppietorship in that there are several
members in partnershff® In a general partnership, all partners are paisgrjointly and
fully liable to each other and to a third paftyIt has legal personalit{’ and can sue or be

sued in its own nani€?

The liability of members of partnership is unlinit¥? In addition, the shares are not freely

e473

transferablé.” Further, it is established by a relatively smaihtber of members, who will

not offer to raise more capital. Furthermore, theatd, incapacity, withdrawal or

“68 John E. Moye|bid: 32

46%Comm. C. Art. 280(1)

*Olbid, Art 286

41 1bid

472 See Art. 280(1) of the Commercial Code of Ethiopia
*See Comm. C. Art. 282
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disagreement of any partner will dissolve the paship?* In general, those points make

partnership a less attractive option.

In the case of limited partnership, (societe en @amdite simple, sociedad en comandita
simple, or konnanditgesell schaft), limited parsnetho do not participate in management
have limited liability. However, the liability ohe general partners or managing partners
remains unlimited”®> Other disadvantages of partnership are also ewisa limited

partnership.’®

B) JOINT VENTURE

Joint venture is one form of partnership withowtihg legal personality’’ Since it is not

subject to registration, its formation is quickerdaless formalistié’® Joint venture is
profaned because for its simplicity, flexibility dnchangeability. It also offers the
advantage of secreéy’ Though joint venture has its own characterisiicss possible to
categorize it under partnership. Therefore, our l@gognizes partnerships and companies

as forms of business organizations.

C) COMPANIES

No one form of business organization is perfecte @rm has some advantages that the
others lack; and it has some drawbacks the otharisl.aThus, investor(s) should careful

consider the “pros” and “cons” of each form of mesis organization to select dfie.

The existence of partnership could be limitedadkis flexibility, and there is a potential for

liability of members (partners) because the liapiis unlimited?®* Thus, people may not

select such type of business organizations.

"4 Arts 260 and 295 of Comm. C

"> see Arts. 296 and 300 of Comm. C

*° Friedmann; 1959: 759

477 Art. 272(3) Comm. C

478 Christopher Joseph Mesnodlaw and Business in France: A Guide to French Commeial and
Corporate Law, 1994, p. 94

7% yohannes,lbid, p 7

80 Daniel and Etal; Ibid: 710-16
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The first advantage of a company is longevity, tleere is a potential for perpetual
existence. There is also unlimited access to dagitéh to expertise because the number of
members is greater than that of partnership. Theraomportant advantage a company

offers is the chance of freely transferring of ovatgp.

The other essential advantage of a company isithigad liability. Thus, the liability of
members is limited to the extent of their contribnf'®? On the other hand, the regulation
of companies is stricter with the intention to enesthe protection of the interests of third

parties.
BRANCH AND SUBSIDIARY

In general, a foreigner may have an option to ihues foreign country through a branch
allowed to do business in the foreign country comed and the organization of a
subsidiary business organization in one of the forezognized by the host state [&.

What is a branch? What do we mean by subsidiarigPaAch is an extension or division of
an investment business organizatf6hSubsidiary corporation is one in which a parent

corporation has a controlling shdfg.

Some times, the foreign investor will have only aternative to establish a business
organization in a host state where the law say3Isas, local law may require the nationals
to own a certain percentage of a controlling portd the enterprise capital. For example,
in Mexico, certain activities such as fishing arehking may not be carried out by a branch
of foreign business organization. However, suchviiets may be carried out by local
subsidiary owned partially or totally by foreigné?$

Investing through a branch has advantages. Brapehation will avoid the requirements

for the maintenance of statutory reserves by bssinerganizations. In addition, the

81 pid, p 716

2 bid

“83 Ereidmann|bid, p. 754
“84 Bryan, Ibid, P. 199

83 bid, p. 368
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restrictions found in some legal systems on thebarrof votes which maybe controlled by
a single shareholder will be avoided by a branadwther, branch operation enables
meetings of members to be held and recorded atpHrent business organization.
Furthermore, establishing a branch may be selestezte the capital exporting country
taxes profits of the principal business organizatithus, establishing a branch will avoid a

tax on the profit of the new business organizatfn.

On the other hand, there are disadvantages of tomgrdarough foreign branches. The
principal company will be liable to the extent difits assets for the liability of the branch
when the company operates through a branch. Thigases the liability of the principal
company and this is a serious disadvantage of tpgréhrough a branch. The other
disadvantage is registration and consent of thesigowent to operate through a branch.
The state will consent only if the branch is quedif under the local law. It is very
burdensome to file documents and reports which dvda¢ a more complicated and
expensive process than the setting up of a foreudssidiary. The investor is required to
submit a memorandum of association and an artickssociation of the company. This
must be translated into the language of the hoshtcp and certified by a diplomatic
representative of the country in which the branshto be established. Additional
requirements may also be imposed. For examplehdisé state may require the law of
incorporation be translated, registered, and plédls This is a requirement in Venezuela.
In addition, extensive reports on the company’s ldwide operations may be a

requirement®®

What is more, an investor may encounter substateballisadvantages. For instance, the
net income of a foreign branch is taxed at the seate as the net income of domestic
business organization, in Brazil. In addition, fa# amount credited to the home office
account is again taxed as the income of non-residgan if not remitted. In Mexico, there
is direct tax discrimination against branch operatiFurther, registration taxes and license

fees are often levied on the establishment of adbraThese taxes may be assessed on the

87 |bid, Pp. 754-55
“88 |bid; p. 755
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basis of the overall capital of the company. Fatance, in Belgium a 10 percent tax is
levied on the overall company capital. Neverthelas8razil, the tax is imposed merely on
capital allocated to the branch operations. Wheedadx is levied on the overall capita, that

may constitute a deterrent against establishinguadn?®®

In France, thesociete anonymeomes to an end if all the shares come into timelhaf a
single entity’®® Pursuant to Articles 210 and 211 of the Ethiop@mmmercial Code,
business organization must be established by menoibéwo or more than two in reasons.
The disadvantages of a branch can be eliminatezstaplishing a subsidiary. A subsidiary
should be established according to the local lawe fbrm of business organization which
is often utilized by a foreign investor is the ocargtion. A corporation is a business
organization whose counterpart in a Civil law legsistem is thesociete anonyme,

sociedad anonima, or Aktiengesell scHaft.

Corporation is selected to carry out a large stdeign investment. What are the factors
that make a corporation to be selected in a lacgkesforeign investment? Thsocietie
anonymeoffers limited liability to the membef€? What do you understand by limited
liability? Limited liability is a principle “as aesult of which members of an involvement
company do not have to contribute their own mormeihé assets in the liquidation to meet
the debts of the compan§™

Thus, this makes a company preferred by investbrsaddition, shares are freely
transferablé®* Further, its continuity of existence, its adapligbto diversified ownership
and centralized management make a company to bieedtiin largescale foreign

investment'®®

489 pid

490 bid: 756

491 |bid: 758
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Another advantage of company is that the managenoeganization, financing and the
rights and duties of members are provided in detrader the law. Thus, the investor will

have a great dense of certainty about his/her trmegst*°®

Under our law, Share Company is managed by a bofamirectors®®’

This gives the
government an opportunity to nominate directors arercise effective control over the

company where the joint investment is made in aessbampany.

In Germany, thé&esellschaft mit beschrankter Haftuwgs created in 1899 and its counter
part was introduced in France in 1925, in Belgimi935, in Switzerland in 1936, and in
Italy in 1942. Limited Liability Company was intraded in Japan in 1938 and in Greece in
1955798

In a limited liability company, there is lack o&Kibility in its capital structure. Bonds and
debenture are not available in Limited Liability ®8pany*®® Under Articles 429-444 of

our Commercial Code, bonds and debentures areablaibnly to share companies.

In the former West Germany, Limited Liability Conmyais most widely used by foreign
investors. A limited liability company is less dgsto organize than a corporation
(company). In addition, its administration is bstimple and flexible. Further, there is no a
requirement for its members to be natural persamdikeé Belgium), or that they be

German nationals or residenité.

6.2.3.PUBLIC ENTERPRISES

One can say there is no one and universal defmiiopublic enterprise. Writers do not

reach agreement in defining the term “public emnisgd. For instance, an “expert group

% |bid

497 see Art 347(2) of Comm. C
98 Eriedmann|bid

99 |pid, p. 758
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Meeting at Tangier, Morocco, from Dec. 15-20 in @98 look into the “conceptual and
definitional issues of public Enterprises” endedwith convergence of opinion.>* In
the opinion of this writer, the definition given lilge Bulgarian law seems to serve the
purpose. It reads as:
...Any organisation created on the basis of statep@rty... performs
economic activity in conformity with the plan fohet socio-economic
development of the country, operating on the basfs economic
accountability, and is a legal entity...the organisat has a separate

property...and is the holder of rights and obligatitn

This definition works in socialist state, where #mnomic activity is subjected to central
planning. The term is also defined in our law dkfes. “... [A] wholly state owned public
enterprise... carries on for gain manufacturing, ritigtion, service rendering or other
economic and related activitie®® This definition is broad enough to cover actistiBat

public enterprises cover for instance one indusana agricultural activities.

Public enterprises have their own inherent featAse Yadin pointed out, they are
instruments of national policy and are autonomounissuwvith legal independence. Public

enterprises are, on the one hand, corporationgalpiic bodies, on the other.

Some basic reasons are given for the creation bfiqoenterprises. As it is precisely
described in the New Encyclopaedia Britannica,ftlewing reasons are most important.
Fiscal motive is the most ancient, reason which badn exemplified by the “state
monopolies” in commodities, like tobacco, salt, gowder and alcohol. Strategy is the
second reason for the establishment of public priser. Military consideration is the best
example for strategic reason. Cultural and educatioonsiderations may also affect the

choice in favour of public enterprises rather thamate enterprises.

01 Shiferaw; 1
02| aptev;6
%3 proc. No. 25/1992; Art. 2(1)
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The role of government has paramount importancaclad to public enterprise. The
modern role of government is to act in commerce the purpose of raising a living
standard of its people. Hence, public enterprigsesaasigned “the operation of business
with that of a government department aimed at ptotgathe public welfare®®* Public
welfare means “the state of doing well especiatiyrespect to good fortune, happiness,
wellbeing or prosperity® of the society. In other words, the promotion ablic welfare

is meant to improve the living standard of the spciGovernment invests “where the risks
were too great for private capital, or too muchitzdpvas needed and private enterprise
was unable or unwilling to provide it, or the retsimappeared too low for private enterprise,
but the project was nevertheless necessary in ttonal interest®® Therefore,
government invests in “industries that had littiragction to the private sector, that is,
industries that would be characterized by smallfifsraeand heavy burdens, or whose
investment could not be split up™

A public enterprise is established by regulatiofise regulations should indicate, among
others, the purpose of the enterprise, its autadréapital and the initial capital paid®€h
Once a public enterprise is established, it wilhgalegal personality so that it can acquire
rights and duties. With regard to liability, thebtia enterprise could not be held liable
beyond its total assets’

According to Proclamation No 25/1992, a public gmtiee is organized into a supervising
authority, management board, and managyérshe supervising authority has the power to
appoint and remove members of the board, and ettaritors*! The board on its part
has the power to decide on policy issues of a pudsiterprise, and appoint and dismiss the
general managér?

04 Grey and Elloit; 1965: 213
*Wooly; 1983: 1320

506 Kaunda; 1968: 4

507 Unido; 1977:

508 broc. No 25/1992, Art. 6
509 pid, Art. 7
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6.2.4.Cooperative Society

cooperative society is defined as “a society eshdt by individuals on a voluntary basis
to collectively solve their economic and social ljezns and to democratically manage
same® It is clear from the definition that the main atijee of a cooperative society is
not profit. It is aimed at solving social probleaswell. A cooperative society may accrue
profit while it works to solve the economic and isbproblems of its members?

Since it is a cooperative society, members shooldbe fewer than ten and they should
live or work within the same aréX Its liability is limited only to the extent of thassets. It
acquires legal personality upon registratf8nWhat is worth noting is that a cooperative
society may be established to carry out fishery mmding’’’ Therefore, a cooperative

society could be taken as an option to invest simefiy and mining.

6.2.5.Joint Investment(Joint Venture)

Two or more persons may come together to poolr tbapital, human resource and
experience on the field and invest. Such an arraege is known as joint venture. In the
words of Black’s Law Dictionary*® joint venture is “a business undertaking by two or
more persons engaged in a single defined projétie’ following are necessary elements
for the existence of a joint ventut&:

A) There must be two or more persons;

B) There must be a common purpose that the grdepdis to carry out;

C) The group must have an agreement to carry euyptinpose of the business;

D) The group should share the profits and lossatsatise from the undertaking;

E) Each member should have equal right in contrgithe project.

*13proc. No 147/1998, Art. 2(2)
54 See Ibid, Arts. 4 and 5

515 Ibid, Art. 6

518 Ibid, Art. 140

17 pid, Art. 1(f) and (g)
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A Joint venture may also be described as the faation of two [or more] companies in
the ownership, management, and control of a thitérprise designed to benefit both [or
all]. Persons prefer to join their forces if they @oing into a country through any kind of
direct investment so as to fully control the inwesnt. In practice, this is the path that most
American and European companies have chd®em general, a joint venture is an
association of two or more persons who have decidgdin forces and their capital to

invest rather than doing it alone.

Joint venture is an American contribution and & baen increasingly used in international
business. The modern notion of joint venture &ogé-scale projects was refined in the

American law. Joint venture is used in the autoredibidustry>**

Joint venture, as incorporated under our Investniemiclamation, is a collaborative
arrangement between two or more persons (compaoieghieve a particular objective or
to participate in another new project which mayrm®@e successfully pursued as a result of
their pooling of resources or technolof$.lt is one form of business organization, in
foreign jurisdiction that has gained an increagingularity®?®

Joint venture may take either of the following farm

A) A partnership joint venture —Such type of joint venture is not very differéram a
partnership in the common law legal system. Howexgrartnership joint venture, one that

is formed with a precise project in min&d.

For example, XYC business and KTZ business orgéaira come together to join their
financial, technological and human power to corstal road. Here, the joint venture is
established to construct the road. Just after dhad s constructed, the joint venture will

come to an end. This is a partnership joint venture

20 Bhalla and Rama, 2001: 463

2! Soranrajahtbid, p. 116

%22 proclamation No. 280/2002(as amendéai}i , Article
23\ Sornarajah,Ibid, p. 115

524 |bid
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B) Corporate joint venture — Occurs where the parties agree to establisimgpany

through which they will carry out their businesgemiives®?

Though there is no common legal definition of wagbint venture, is it may also falls into
two the following most common categorfé8.

» Corporate joint ventures

» Contractual joint ventures
Corporate joint ventures are the most common ofless. type of joint venture takes the
form of a company established under generally epple company law. Thus, the

participants take up their share while the asdgtsird venture are vested in the company.

Advantages?®’
* The formalities to establish are known by foreigneecause they are almost the
same.
* The liability is limited.
* Itis easy to transfer the interest of the partiois.
» |t offers a capacity in finance etc.
The major disadvantage is that the foreigner caramange it in the most taxless system.
Contractual joint venture is commonly used in the petroleum and mining inGes.
The joint venture cannot own property but offer fiblowing advantage®*®
» Each patrticipant can participate in the venture edvof the assets;
» Each patrticipant can contribute its share andtitieshto deal with it separately;
» each participants will be accountable to its cdottion;
* the management may be done separately by mandgikegation;
» the participants may choose the governing law hadrechanism and forum for
the resolution of the dispute

Disadvantages®

> |bid

%26 Robert Pretchard (EditofEconomic Development, Foreign Investment and the v Issues of Private
Sector Involvement, Foreign Investment and the Rulef Law in New Era, 1996, p.179

27 |bid, pp. 179-180
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Joint venture has the following drawbacks
» Complexity and costof establishment, Joint ownership of the project the
transfer of it, requires financing it. Thus, ittemplex and costly.
« 3 party liability - All participants involved will be held liable tthird party; all
may be jointly and severally liable.
» Dispute ResolutionThe parties must always turn to the JVA for guiaon their
relative legal position; there maybe a delay ipoegling by the JVA and it will be

too late to approach the court or an arbitratioretarite the JVA.

In the Ethiopian legal system, a joint venture fagoverned under the Council of State
Decree No 11/1989(latter Proc. No 32/1989). Acrwdo Article 4 of this law, parties to

the joint venture may be the Ethiopian State (iditig state enterprise or financial agency
capital, Ethiopian cooperative), on the one ham] #oreign state, state enterprise,
financial agency or private capital, on the othandh Joint venture arises from joint

venture agreemetit that must be approved by the State Committethgatime).

A joint venture can commence operations only ugerragistration with the appropriate
state organ (the then Ministry of Domestic Tratfé)The Joint venture agreement should
be submitted for approval and registrattdhThis clearly shows that the joint venture
agreement should be made in writing as opposeletgoint venture envisaged under our
Commercial Codé®* The consequence of registration of a joint ventureer Investment
Law is that it will acquire legal personality, atids enables it to transact investment and to
sue and to be sued in its own natfte. This is another distinguishing feature of joint
venture under the law of investment compared toria fof business organization provided
for under Arts. 212 & 277 of the Commercial Codewrdhant to Art. 272(3) of the

29 bid

3% This law is repealed by Article 40(1)(A) of Investnt Proclamation No. 15/1992. However the priresipl
help us to understand the nature of joint venture.
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34 See Comm. C. Art. 272(2)

%3 Proc. No 32/19 :Art. 10

192



Commercial Code, a joint venture as one form ofifess organization, “does not have

legal personality”.

The issue of liability is another point of distiiwet between a joint venture (as a form of
business organization) and a joint investment (@soption to carry on investment).
According to Art. 275(2) of the Commercial Codk partners have the status of managers
in the absence of appointed manager(s). Conseguenpartner who manages the joint
venture will be fully liable*® What is more, every partner should deal with tiiagties in
his/fher own nant&’ and may be fully liable. In the case of joint éstment, however,
partners are liable only to the extent of theirtdbntion and commitments® We have
seen that a joint investment has legal personalitg, thus the joint venture is liable only to
the extent of its assets,

The management structure is another point forrdistn between joint venture and joint
investment. A joint venture should be managed by @nmore mangers who may or may
not be partners’® Where a manager is not appointed, every partrettearight to manage
a joint venture* On the anther hand, a joint investment is manégyealboard of directors
and manager(sf? This is a feature of a share company as envisageer the Commercial

Code®®®

The decision to engage in a joint venture to deifpr direct investment may be made out
of preference, or necessity. A foreigner (compangy decide to invest with partners (joint
venture) if it is the best way to be successfutrafionsidering all other things. In such a
case, a joint venture is established as a preferédic the other hand, where it is the only

option, it is done out of necessity. For instarsmme countries will not permit a whole

336 Art. 276 Comm. C.

537 Art. 276/5 Comm. C

>3¥proc. No 32/1989; Ibid: Art 11(2)

%39 pid: Art 11(1)

240 Comm. C. Art. 275(1)
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ownership of a foreigner on certain fields. In sactase, the choice of the foreign investor
is either to forego the investment or to enteriatjeenture if it/'s/he decides to invest.
Coming to Ethiopia, pursuant to Article 5(2) of Blaamation No 280(2002(as amended) an
investor (local or foreigner) can invest in the mi@cture of weapons and ammunitions; as
well as telecommunication services only in joinhtegre with the Government. Therefore, a
joint venture in these two areas is a necessity ahaes out of the Ethiopian Investment
law. In this case, the Government is only a partmdro co-investments In the

aforementioned areas.

Why is joint investment required?
From the host developing countris point of viewe tfollowing could be the reasons

governments require foreign investment tobe madrigh joint venturé®

A) Government may require a joint venture in theaar that have social goals to be
achieved. For example, the government may needctease employment, and to provide
social services which are not profitable in certloalities. Thus, the government as a
shareholder can decide to invest in some econoreasdo achieve some public goals even

though they may not be profitable.

B) The host state may also require local particgpato share in the growth of the
economy. The desire of developing countries isnmp@wer local investors so as to make
them competent. Thus, a government makes it mandsatooin with a local partner to
invest in lucrative sectors so that local in Gesturan share in profits of the investment.
C) There is also a desire from the host countreedntoice local personnel in the
ownership, management and control of the enterprisis would offer the opportunity for
locals to learn how to manage the investment ptojgo, it ensures the transfer of
managerial skills to local investors. In additidine local investor will reject unnecessary
decisions and measures that would affect the isitasé the host state and that my be

decided by the headquarters of the multinationatererises. For, example, the

>* |bid
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multinational enterprise may employ an input to pmeduction that adversely affects the
environment, or the investor may wish to decreasenumber of local workers, and this
definitely increases the member of unemploymend. liical investor is a co-investor, s/he
would fight at least to minimize such measures chethe decisions made by the investors

may not adversely affect the interest of the htaes

D) Joint venture may also offer an advantage tohib&t government to address security
concerns. Where the economic sector of the invegtisesecurity sensitive, such issue
may be addressed properly by having a co-investon the locality. More efficiently, the

government being a partner in certain economicsangauld definitely help the host state

to address the fears of the government in thedield

What are the points that must be considered irddegto invest through joint venture?

To make partnership with a local company, it issesial to calculate the expected returns
based on the following information. The first questthe investor should raise is what are

the costs to the company? To address this questianpossible to consider the required

finance, technology supplied, and the manageridlraarket costs. It is also important to

consider the loss of exports or “the loss of thestnszonomic use of resources by a loss of

control” >4®

Benefits to the company should also be considdrieed benefits will be those related to the
market. If the investment offers a good market opputy it is advisable to invest in joint
venture. The investment may accrue dividends, estepayments, marketing technical

assistance and so on to the parent compény.

Percentage of ownership is the other essential pwine taken into account. Thus, the next
guestion to ask is what percentage of ownershipgoccompany is require A certain level

of ownership could justify contributing to a joménture. In most cases, the law of the host

%4® Bhalla and Ramupid, p. 464
47 |bid
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country determines the upper limit that a foreigmeuld own (in the form of share).

Accordingly, the share should reflect the contiinito the joint ventura?®

The other essential issue is to determine who tivenpial partners are, and what have they
to offer Here, the foreign investor must go throughsystematic selling process to
determine the right partner that fits its/ his/lgeals. The foreign investor should avoid
making a mistake in this regard because such akeishay not be corrected once a joint

venture is made.

What are the advantages of a joint venture? Frafdreign investor’s point of view, a

joint venture offers some advantages. Let us censidme of them as follows.

A) Raising Capital- A foreign investor should have sufficient capilinvest on a certain
sector of the economy. However, the investor mayhawe the required capital to utilize
the investment opportunity in a host state. In sadase, collaborating with other investor
would be a solution. Thus, a joint venture enalthes investor to raise the a required
amount of capital to invest.

B) Sharing Risk We have seen that an investment is inseparabla & risk. Thus,
investing In a given sector of an economy has dppdy cost. It would be better for a
foreign investor to share the risk with local in@s. Thus, the investor could choose to
co-invest with locals through joint venture.

C) Obtaining Host Nation Identity —As considered earlier, hostility to foreign intrasnt

is one of the threats to foreign direct investménthe investor invests an his/her/its own,
the local people may develop hostile outlook towétte investor. Consequently, this may
damage the investor; it would be very difficultastablish good will and penetrate into the
market so as to be profitable. For example, iféhare butcheries, one national and the
other foreigner, the people in that particular litgamay prefer products of the national
butchery to that of the foreign one Neverthelekshe investor joins the local investor,
such a problem could be minimized or avoided. Tioeee a foreign investor collaborates

to co-invest in joint venture to minimize at ledss risk.

> |bid
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D) Securing Components and MarketAn investor needs inputs to its investment thia a
available in the locality cheaply. To secure inpthg investor may co-invest with the local
investor who produces these inputs. This way theida investor can make the locals
dependable suppliers of the components to itsknsfivestment because they will have
interests as shareholders of the investment. Furthe local investors may have an
established marketing chain. Thus, the foreign stawecould co-invest with them to be
beneficiary of the market they established. In ptherds, a joint venture will enable the
foreign investor to share monopoly mark¥ts.

E) Obtaining needed managerial skillsA particular investment should accumulate local
circumstances and culture of the society. The lovadstors may have a managerial skill to
run the investment without violating local circurrstes and the culture of the people. This
managerial skill is essential for the existence ematinuance of the investment. Thus, the
foreign investor will obtain such an advantage byirovesting with local investors through
joint venture.

F) Obtaining real property — Some countries do not allow foreigners to ovai pgoperty
such as buildings and land. Thus, a foreign investy opt for joint investment to invest.
G) Obtaining favourable Treatment —Some states offer preferential treatment to forei
investors who co-invest with locals because thet lstate needs to strengthen local
investors. Thus, a foreign investor may benefitcbhyinvesting with the local investor.
Further, matters such as customs clearances, epgomits and other administrative
matters concerning the investment will be smootileere the foreign investor co invests
with locals through joint investment’ Therefore, a foreign investor chooses a joint
venture.

H) Associating with Famous Individuals—Some times, it may be very difficult to invest
unless the investor has the right people at thiet nidace. Trying to break through the
bureaucracy on his/her own could be too difficolt & foreigner. On the other hand, there
could be local investors who have goodl conneatvdh the government. Thus, the foreign
investor would solve the problem by co-investinghwocal investors who are favoured by

the government.

*%° Soranajahtbid, p. 116
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I) Obtaining needed technologySometimes there could be high technology that fiksst
the investment in the host countries. The forelgrestor can benefit from that superior
technology if s/he/it co-invests with the local @stor who has the technology. Therefore,
investment in joint venture is preferable or attirae

In general, the abovementioned points could beiderexd as points that attract a foreign
investor to invest in joint venture. However, tlimtes not mean that these are the only

factors that attract foreign investor to invesjaimt venture.

We have seen that joint venture offers a numbexdentages. However it also has same
disadvantages. The main disadvantage of jointwerns that the local investor becomes
so passive if he depends on foreign technofddyecause, the necessary technology as an
in put is cams from a foreign country by the foreigvestor.

Choosing a local partner

What are the options for a foreign investor toeisivin joint venture in a host country? A
foreign investor may have the option to chooseeeifitivate partners or state as a partner.
Private partners as investor will have the same objective as aidaréenvestor, i.e. to
maximize their profits. This would attract the figre investor to co-invest with private
partners. Further, a private partner avoids anliaidn with a government. Thus, the risk
would decrease the hostility if the existing goveemt will be replaced by another one.
Stateis another option as a partner for foreign inveeing a partner with a state has an
advantage of hastening the process of admissioniraradting within a short period of
time. A state as a partner may know better how gplyafor admission and address
obstacles of investment permits. Further, statieiafé may not be as serious as in the case
of private partners in proliding facilities for fgn investors. In general, it would be
advantageous to co invest with a state in jointwen

! bid, p 117
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However, a state as a partner has also disadvantélge first disadvantage is that the state
will seek to represent its objectiv&8. For example, the state may use it to decrease
unemployment and consequently persons that arerelobme by foreign investor may be
recruited. In addition, the foreign investor coulot dismiss the workers as s/he/it wishes
without the consent of the government. Consequetitly would at least cause the profit
from the investment to decrease, or not to incredseondly, state policies would clash
with the profit motives of the foreign investSr. The basic motive of state in investment is
to promote social goals rather than profits. Ondtieer hand, a foreign investor is running

for profit. Thus, their motives are contradictory

The third disadvantage of the state as partnends the state will assign persons in the
board of directors. Hence, the constant presencdirettors of the state at the board

meeting of the joint venture will enable the stat@romote its policy>>*

Disputes could arise from the investment transacfifie mechanism of dispute settlement
is one factor that would attract or pull foreigrvéstment. Where a foreign investor co-
invests with a state through joint venture, theestaill use legislative and administrative

powers to ensure the implementation of its polidireslispute>>

As discussed earlier, a
decision to select a private partner or state requiare and knowledge of the result of the

choice.

SUMMARY

We have learnt that the Ethiopian economic polb®ing liberal, is the first opportunity to
invest in Ethiopia because it offers a conductimeimnment. In addition, we have said
that the agricultural sector offers opportunitiesinivest. The first important point is that
Ethiopia is a country endowed with favourable clien& produce all types of crops.

Regarding to fishery, we have seen that the coumds/the potential to produce 30,000-

%2 bid
%3 |bid
> bid
%% |bid
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40,000 tones of fish. We have also discussed theudtyral services like pest and disease
control, technical consultancy offer opportunity fovestment invention. With regard to
manufacturing, we have seen that textile and gatni@od and beverage, leather, building

materials and metallurgy offer the opportunityrigast.

Mining is also another sector that offers investimgpportunity. Further, we have learnt
that tourism is on ever sector for invest mint Wisamore, the infrastructure also offers

opportunity for potential investors to undertakegstment activities in Ethiopia.

Under the second subtopic of Topic One of this,umé& have discussed favourable
situations to invest in Ethiopia. The first poiné Wave considered is the political situation
of the country which some argue is stable whilergtargue that it is not stable particularly
the fear that war could happen with Eritrea maycbasidered as a repelling factor to
investment. We have also discussed that Ethiopregbeigilant, domestic raw material is

reliable for every investment activity. Further, hweve learnt that Ethiopia offer market for
investors. Above all, we have considered that theresufficient legal protection for

investors.

We have considered practical problems in investraetivities. Accordingly, we have seen
that some investors fail to give correct informatiéail to report to the relevant investment
organ, among others. We have also seen the prafflerfrastructure like roads, telephone,
and electric power. We have discussed the buredzigraoblems. The privatization

process is not at the level it is expected to lethis may force investors to question the
commitment of the government to investment. The ipawer available in the country is

unskilled and unqualified to meet required leved @uantity. We have also identified the
problem of inefficiency of investment organs in t@ntry. This may create inefficiency
in evaluating and approving appropriate an investnproject that does not harm our

environment and that would help to transfer appadertechnology to Ethiopia.

The second major point we have considered under uhit is investment options in

Ethiopia. The Ethiopian investment law offers paiEnnvestor to invest salary. We have
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seen that this offers the opportunity to manageirtkiestment easily. However, we have
identified that such an option lacks the advantagesvesting in group.

The other investment option we have discussed isinbss organization. Business
organizations are governed by the Commercial Cddeis, an investor can establish
partnerships or companies to undertake investnme&thiopia. A company maybe either
private limited company or share company. We haseudsed that investors should opt for
share company to undertake a huge investment.

In addition, we have seen that investors can dshahl joint venture, a type of business

organization under our Commercial Code which hakegal personality.

We have learnt that a foreigner may invest throadiranch or subsidiary to the business

organization established in his/her own countrydxyistering here in Ethiopia.

We have identified that joint venture as providedler our Commercial Code is different
from joint investment envisaged under Proc. No 2802 and proc. No 32/1989. A joint

investment under the proclamations is a joint ventuhich could be established in the
form of Share Company. Such a business organizatieasential to undertake investment
activities that require a vast amount of moneyl| skid other instruments.

We have also discussed that a government has aonofa invest through public
enterprises. We have seen that public enterprisestige government the opportunity to
promote social purposes in addition to maximizingfip

The other option we have discussed underinvestmemulalities is cooperative societies.

Cooperative societies promote the interest of tlme@mbers and the society in their

locality. We have also noted that cooperative smsecould maximize profit for members.
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REVIEW QUESTIONS
I) True/False
1) The concept of joint venture is easlyuniformly defined.
2) Sole proprietorship offers an advantdgnaking quick decision.
3) Joint venture, as one form of busingganization under our Commercial
Code, is a form of partnership without having lggaisonality.
4) The Amhara Regional State has off@ifestourable condition to invest In
tourism.
5) Joint venture, from investment pointiefv, may be private limited
company.
6) Under the Ethiopian investment law @areestablish one person company.
7) Most of our regions have well nter-remnted roads that favour
investment.
8) All investors are honest in reveaifgrmation about their investment
activities.
9) Addis Ababa, being the capital cititifiopia and the political centre of
Africa, attracts investment more than other rediooans.

10) Ethiopia offers opportunities to stven fishery.

II) Choice

1) If persons wish to invest in banking transactibieyt
A) must be fife and more in number B) could beefgners
C) could form PLC D) all

2) An investor to wishing to participate an manufaictgmilitary weapons should
establish
A) share company B) partnership C) PLC jdnt venture

3) The option for foreigners to carry out investmectivaties in Ethiopia could be
A) to establish a business organization in Ethiopia
B) using subsidiary C) Aand B D) none
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4) The Ethiopian Government may undertake investmetntities through
A) share company B) PLC
C) Public enterprises D) cooperation
5) Which of the following offers investment opportynih Ethiopia?
A) textile and garment B) Qil
C) tourism D) all

6) Which of the following is a problem attribute alteinvestment organs?

A) efficiency B) suffemt workforce
C) shortage of budget D) All
7) One of the following is a favourable situation teést in Oromia Region. Identify.
A) small market B) langmarket
C) less populous city D) no natuesource

8) Privatization in Ethiopia is taken as
A) an investment option B) a challenge to investment
C) a conducive environment for socialism D) a
9) Investing in a joint venture offers the advantafje o
A) making liable each participant to its contriluti
B) the management may be done together
C) the management is not easy task D) none

10)Joint venture, as one form of option; has the diaathge of

A) easy dispute resolution B) unlirdit@bility
C) costly to establish D) all
[II) Matching
A B
1) Society anonfine A) Twodyf members
___2)Public enterprise B) Opypuoitty to invest
3) Limited partnership C) favoueabituation to invest in Ethiopia
_____4)Mining D) iPoration
_____5)Market F) Aembers are liable

I\VV) Answer the following

1) Analyze the advantages of sole proctorship fromrtestor point of view.
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2) Discuss the factors an investor must consider tergéne the form of business
organization to undertake investment activitiegthiopia.

3) George ( American ), John (British), Wayombie (@&tign), Dendir (Ethiopian),
and Wahaye (Chinese) need to invest in the flaucelin Ethiopia. Each of them
has good deal of capital. But, they are not sur& hm organize themselves to
transact the investment activity they have planiédte a piece of advice for them.

4) Descnibe how foreign investors can undertake imvest activities in Ethiopia
through subsidiaries.

5) Evaluate public enterprises as an option to inwedEthiopia from management
point of view.

6) Cooperative societies, in principle, are aimed minmting the interests of their
members as well as the society in their localitg. yjou believe that they are good
option to carry out an investment activity whichaimed at maximizing profit?

7) Analyze the concept of joint investment underBEtigiopian investment law/

8) Compare and contrast the advantages and disadearégivesting through Share
Company under the Ethiopian Investment Law.

9) Distinguish between joint investment and joint weatunder the Ethiopian law.

10)Do you believe that the investment options in Hifao are adequate to promote
investment? Give your reasons.
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UNIT SEVEN: INVESTMENT INCENTIVES AND
GUARANTEES

UNIT OBJECTIVES

After completing this unit, students should be dble
» analyse investment incentives;
» discuss investment guarantees;

» apply the rues of investment incentives and guaemt

INTRODUCTION

In the previous unit, we discussed the investm@modunities and options in Ethiopia.
After considering these areas, it would be veryrappate to consider the investment

incentives and guaranties.

Under the first topic of this unit, we will be diss the incentives in general. Incentives
are given because there is a purpose to achieven, Wie will discuss the economic
rational of incentives. Next, we will consider istment incentives under the Ethiopian
laws. Further, we will consider the issue abouhinking investment incentives in

Ethiopia in order to foster investment and therdbyelopment.

The second main topic we will consider under thig is investment guarantees. The basic
guarantees provided for investors are repatriatbreapital and profits; and guarantee
against expropriation and nationalization. We wio consider the federal and regional

laws in this respect.
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7.1. INCENTIVES IN GENERAL

Governments, especially industrialized countri¢gieraconsiderable investment incentives
to attract investment in general and FDI in patticuto steer investment into favoured
sectors, activities or regions; or to influence tmaracter of an investment. Nowadays,
most investment incentives are given to both domeshd foreign investors alike.

Sometimes, incentives are geared towards largeqisopr specific foreign investors, for
example, where advanced technologies that canlmnigrovided by foreign investors.are

in vowed>>®

What do you understand by investment incentives?

We do not find a uniform definition for the terrmtientive”. It may be defined broadly
covering any assistance offered by a country tests. It may also be defined narrowly
covering only specific types of assistance givenirieestors’>’ According to SMC
Agreement, “incentive” is anonymous to “subsidy” emhsubsidy is granted to investors.
The concept of subsidiary includes financial cdnttions made by government and benefit
is inferred>®® In short, subsidiary is an advantage given tostos and, therefore, it is an

incentive. This definition is a wide one.

Incentives are any measurable economic advantdfmsied to specific enterprises or
categories of enterprises by a government. in otdegncourage them to behave in a
certain manner®>
Investment incentive is defined by multilateralegmnent on investment (MAI) as:

The grant of a specific advantage arising from puleixpenditure in

connection with the establishment, acquisition aggon, management,

operation or conduct of an investment of a contracparty or a non-

contracting party in its territory®

% Bhalla and Ramu; 2001: 503-04
7 United Nations|nternational Investment Agreements: Key Issues, vame Il, 2004, p. 53
558 (i
Ibid
>° Bhalla and Ramubid, p. 502
%0 Multilateral Agreement on Investment, Draft
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From the above definition and explanation, we chseove that incentive is granting of
public expenditure. that is a financial contribuatito the investors. The main purpose of
incentive is to attract investment in general. Fidy create jobs in a host country. For
example, in 1991, Ford created 1900 jobs in pottagd US 484 million was given as
incentive. In addition, US $300 million was givem Mercedes-Benz in Alabama in 1996
for creating 1,500 jobs. The capacity of develomogntries in extending such incentives
is limited. Thus, developing countries offer taxeetion or other assistance as an
incentive to attract desirable FDI. Developing dos subsidized infrastructure to export-
oriented investments. Governments, like Singaponel #Malaysia, have employed
incentives such as pioneer industry programs ta@tEDI in industries that do not exist in
the country. Diffusion of knowledge brought in byuMnational Enterprises (MNES) in the
host country is another area of investment that@h incentives. Countries such as
Singapore, Taiwan, Korea and Ireland, have emplgyedective measures in the area.
Further, creating sub-national or sub-regional telss of interrelated activities that
facilitate the spillovers of knowledge through inf@l and social contracts among the
employers in addition to traditional buyer-sellerkt is used to accomplish knowledge

diffusion %!

Incentives may include measures either to incrélasaate of return of a particular FDI
undertaking, or to reduce its costs or risks. Tdiwing are the main types of incentives
used:

A) FISCAL INCENTIVES

Fiscal incentives may include reduction of the déad corporate income tax, tax rate,
investment and reinvestment allowances, tax holidaegelerated depreciation, exemptions

from import duties®?

%61 Correa and Kumar; 2003:26
562 Bhalla and Ramupid : 503
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B) FINANCIAL INCENTIVES

Financial incentives include government grantssglibed credits, government equity and
participation>®
C) OTHER INCENTIVES

Under this category, different types of incentiges included®
Regulatory incentivesinclude:

» Lowering of environmental, health, safety or labstandards;

» Temporary or permanent exemption from compliandé applicable standards;

» Stabilization clauses guaranteeing that existigglegions will not be amended to the

detriment of investors.

Subsidized services

» Subsidized dedicated infrastructure: electricitwater, telecommunication,
transportation, ( a price less than the market)

» Subsidized Services like sources of finance, implgimg and managing projects,
carrying out pre investment studies, informant aarkats, advice on production
process, and marketing techniques, assistance traihing and retraining,
technical facilities to develop know how,

Market privileges

» It includes granting of monopoly rights, protectidorm import competition,
closing the market to further entry, preferentiavgrnment counteracté’
» Preferential government contracts;
» Closing the market to further entry or the grantoignonopoly rights; protection
from import completion,
Foreign exchange privilege
» Special treatment with regard to foreign exchange,

Questions

563 bid
%64 United NationJbid, p.51
%% Bhalla and Ramupid
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1) Define the term “incentive” for investment in yowio words.

2) Analyze the purpose of investment incentive.

3) One of the types of investment incentives is fisgadentive. Discuss how
encourages investment.

4) Explain market preference as an investment incentiv

7.2. ECONOMIC RATIONALE FOR INCENTIVES

Incentives are justified on certain economic graufdrst and for most, incentives are
intended to promote positive economic benefits.séheconomic benefits include, among
others, job creation, technology transfer, regarabf foreign exchange. These are crucial
points that Ethiopia should considé?.

According to Bhalla and Ranmi’ “the economic rationale behind incentives is torect
the failure of markets to reflect the wider bergeéitising from externalities in production”.
For example, the creation of widely diffused knadge and the up grading of skills of
mobile workers are the expressions of the ratiordlencentives. Incentives may be
justified on ground that it bridges the gap betwdenprivate and the social returns on an
investment. Investment is required to offer beseftt the society and the host country.
Nevertheless, market failure may occur and thiguim could discourage investors to
invest. Thus, the government will intervene to eotrmarket failure. Therefore, incentives
help to correct the failure of markets to relic@ thains that accrue over time from declining
unit costs. In addition, incentives are used to pemsate investors for lost return due to
other government interventions. For example, datgissions on imports or performance
requirements could result in loss for the investod hence the government may correct
such a problem through incentive to investors. Hertt incentives are important for
carrying certain public costs where a governmeckddhe institutional capacity to bear it

itself. In general, incentives would promote a nemtof development purposes.

%%¢ Aron Mijumdor, “Ethiopian Investment Incentivestime Light of International Investment Law”,
Ethiopian Journal of Business & DevelopmentUnity University College, Volume 1, number 1, Apr
2006, p. 3

%" Bhalla and Ramupid
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Nevertheless, incentives have the potential toothice economic distortions. Economic
distortion may result where incentives are morenthaarginal and are analogous to

subsidies on trad®&®

According to Article 2 of the draft multilateral mg@ment on Investment (MAI), incentives
may “have distorting effects on the flow of capit@hd investment decisions”. It is
important to note that distortion could result evanthe event that the incentives are
granted on a non-discriminatory basis. Certainntiges may distort capital flows to the
degree that they thwart comparative advantage sig#ie interest of a host country to
attract investment. This would happen particulavlyere incentives are only granted for

certain sectors of the economy.

Pursuant to Article 4(1) of Regulations No. 84/200®entives are granted to investors
“engaged in manufacturing or agro — industrial\aiiéis or the production of agricultural

products to be determined by directives to be $dethe Board”. Thus, incentives under
the Ethiopian law are not granted in only one seofahe economy. Consequently, it is

unlikely significant distortions of investment tagpen in Ethiopia.

Furthermore, incentives may involve financial ardinaistrative costs. What is worth
noting is that the cost of incentives should notemd the value of the benefits to the

569

public.

The effect of Incentives on Investment Decisions

We have seen that incentives are granted withnfeation to attract foreign investment so
as to promote the development of Ethiopia. FDI cah be easily attracted; it needs
competition because other countries also have tveir strategies to attract foreign direct

investment, one of which is offering incentives. v@mments focus on manufacturing

%% |bid
*%bid
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industries and try to attract with incentives. bidaion, governments offer incentives in

agriculture, fisheries, mining and oil exploratiée have learnt that incentives entail cost.
The general rule is that developed countries maixe mse of financial incentives than that
fiscal ones. This is justified by the fact thatfbkincentives are less flexible and countries
need to pass through more difficult parliamentamycpdures to adopt them. On the other
hand, developing countries adopt the reverse, iBh#hey adopt fiscal incentives because

they lack the resources needed to provide finaimigntives.’

Incentives are a policy tool in the global competitto attract FDI and benefit more from
it.°"* Incentives can be successful only where they ¢@ach investment irrespective of
their rationale. In the era of open market worldremmy, each country competes through
incentives to drive investment away from competirgt countries’? It is crucial to be
competent in every aspect (in the economy, know hod technology, etc) to come out

successful in the competition to attract investment

Do you believe that Ethiopia will be successful atiracting investment by means of
incentives? The bare fact is that the poor countare relatively disadvantaged in the game

of competition for FDP"

Despite the competition, incentives are said to @arelatively minor role influencing

decisions about investment compared with “markag and growth, production costs, skill
levels, adequate infrastructure, economic stabditgt the quality of the general regulatory
framework.” Hence, the decision of investment &sde mainly on the basis of economic
and long term strategic considerations concernmpuits, production costs and markets.

These factors being equal, incentives play a godatin attracting investmenf?

What is Important to note is that different inceati may attract different investors. For

example, the export-oriented investors seekinggaasive labour give more value to fiscal

>0 |pid, p. 504

"1 United NationJbid, p. 51
2 |bid

>3 |bid

> bid, 505
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incentives than market protection or other incesgivOn the hand, market-seeking
investors a value market protection more than ffisoeentives. Thus, it is important to
consider different incentives to attract investétscently, governments are being offering
variety of incentives including creating markets ifovestors. In general, incentives play a
role in attracting investment even though they a@¢ rank high among the main FDI

determinant8”®
Questions

1) Describe how investment incentive may correct midikiture.

2) Discuss the conditions in which investment incezgivmay distort the inflow of
investment to a host state.

3) Explain the sectors that are eligible for investmerder Ethiopian law.

4) Why do developing countries employ moue finanaiakntives than fiscal ones?

5) Different incentives may attract different investoComment.

7.3. INCENTIVES UNDER THE ETHIOPIAN LAW

To promote the investment objectives set underciertd4 of Proclamation No. 280/2002,
the Ethiopian government is committed to grant tweent incentived’® The regulations
to be issued should determine the type and exténentitlement to incentivey.
Accordingly, the Council of Ministers issued Redidas No 84/2003. The regulations

provides for the types and extent of investmergmizes. They are discarded as follows.

A) Exemption from the Payment of Customs Duty
The investor is allowed to import to Ethiopia capgoods and construction materials that
are “necessary for the establishment of a new mseror for the expansion or upgrading

of an existing enterprise® Further, an investor who is granted custom dute-fis also

57 |bid

>"°proc. No 280/2002, Art. 9

577 |bid, Article 9(2)

"8 Regulations No 84/2003, Art. 8/1
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" The main

allowed to “import duty-free capital goods necegdar his [her] enterpris€
purpose of such an incentive is to encourage testor to establish an enterprise to invest
or to upgrade the already existing enterprise t@sh or to upgrade the already existing
enterprise. Hence, necessary capitals and matenalsallowed to be imported without
paying custom duty. The Investment Board is givea power to ban importation of
construction materials and capital goods that acelyred in Ethiopia with competitive
price, quality and quantii’ This provision is based on the rationale to enager

exploitation of domestic products.

One can imagine that if the goods are competitivguality, quantity and price with those

produced abroad, an investor would prefer to puwelgpods produced in Ethiopia because
this would surely offers an advantage for the twanagers of the businesses for more
frequent person-to-person contact. It also saw@ssportation cost that would have been,
paid had it been exported from abré&t. What is more, purchasing capital good in
Ethiopia would save the time for the investor. Thes long as the local producers are
competitive, the investor would prefer to purchdsese products to the foreign produced.
ones Therefore, one can conclude that competitheal [producers do not need such

assistance. Do you agree with this conclusion?

What is more, the incentive to export “spare parmse value is not greater than 15%
(fifteen percent) of the value of the capital gotm$e imported™®? The capital goods that

are used in the investment naturally esquire spas to service. Thus, the investor who is
eligible to import capital goods and constructioatemnials to establish an enterprise or
upgrade the existing one is also allowed to imppére parts only with limited value.

It is worth noting that the provision provided undéticle 8(3) of the regulations has a

protectionist goal. That means, the existence efgtovision would protect competitive

local producers to see their products without fg@rcompetition with foreign producers.

> |bid, Art, 8(2)

%80 |pid: Art. 8(3)

81 Mujumdar; Ibid: 6

%82 Regulations No 84/2003, Art. 8(3)
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Even though the provision of Art. 8(3) Regulatiogesntended to encourage investors to
use local materials, it does not require investorsise local material as an input in the
production problem. Thus, it would be possible tmaiude that our law in this regard is
not in line with the TRIMs Agreement that providisit the investor is to use domestic

content as stipulated in paragraph 1(a) of the Ania¢he TRIMs Agreement.

What are the conditions to be fulfilled by ab ineego be eligible for exemption from the

payment of customs duty to import vehicles?

There are conditions required for an investord@lowed for exemption from payment of
customs duty to import vehicles? The Board is engred to determine the conditions to
be fulfilled by an investor to import vehicles. Hever, any investor is allowed to import
duty-free “Ambulances that are used for emergemsgs for employers; and buses for tour

operational services” (Art. 9 Regulations No 84/2j00

Does the provision of Art. 9(b) of the Regulatiows 84/2003 allow any investor to import
buses? Hence, only an investor who invests onsiwuis allowed to import buses duty
free. On the other hand, any investor is givenpifidlege to import ambulances to handle

emergencies so as to preserve the safety and loéathployees.

An investor who is allowed to import capital godidse of customs duty may wish to
transfer these goods to another person. Howeveh, guransfer is not without limitation.
An investor is not allowed to transfer such capitabds to a third party who is not entitled
to similar duty free privileges. The investor cotildnsfer the goods after the payment of

the customs duty?

By a contrario reading of the previsions of Article 11 of the Rkegions, one may argue
that an investor who is granted the privilege amgdrts capital goods without paying

customs duty can transfer them to an investor vdsoleen granted a similar privilege.

583 bid, Art, 11
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Do you agree with this? Why or why not? As to thetev, the basic purpose of the
incentive is to encourage investment irrespectifevbo carries out it. Therefore, no
interest would be jeopardized if the capital goads transferred to an investor who is

entitled to a similar privilege.

All investors are not eligible for customs duty dremportation of capital goods and
construction materials. There are areas such asstde development, radio and television

broadcasting services, travel agency etc whictirasted an exceptional basi¥'
C) EXEMPTION FROM INCOME TAX

The general principle is that everybody who accimesme should pay an income 4X.
An income that is taxable may be derived from bessnactivitieS®® We have seen that

investment is a business activity, so an investaiuty bound to pay income tax.

However, an investor may be eligible for exemptimm income tax. An investor who is
engaged in i) manufacturing, or b) agro-industaativities, or C) the production of
agricultural products that are to be determinedibsctives issued by the board is eligible (
Reg No 84/2003, Art. 4(1)). In addition to invest the aforementioned sectors of the
economy, an investor should export at least 50%isfher products, or if s/he is not
directly involved in export, s/he should supply 78¥%his/her products to an exporter as a
production input®’ As we can observe from this provision, the inogntis intended to

promote export, which will accrue foreign currency.

The exemption is given for a five years period. Board may extend the sever period for
seven years in special circumstances. Furtherpéhed may be extended for more than

seven years by the decision of the Council of Méris®®

84 bid , Art, 10

585 proc. No 286/2002, Art. 4
%86 |pid; Art 6(b)

%87 |bid

%88 |bid , Art4(2)
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The period of exemption way be decreased to twarsyéf the investor engages in
investment sectors mentioned above and “exporssties 50% (fifty per cent) of his [her]
products or supplies his [her] products only to tleemestic market®®® Under special

circumstances, the board may extend the perioddomore than five years®

Example, John has invested in the manufacturingpset the economy in Ethiopia. He
produces and exports 60% of his products to Engl@hds, he is eligible for income tax
exemption for five years. Let us assume that Jeshexporting my 30% of his product. In

this case, he is eligible only for 2 years exempfrom income tax.

We have seen that exemptions from paying incometaxntended to encourage export.
This may be clear from the provision of the Regatet, which empower the Board to
issue directives to “prohibit exemption from incona with respect to an investor who

supplies his products only to the domestic markét”.

An investor who invests in less developed “Regisuosh as Gambella, Benshagul and
Gumuz, South Omo, Afar Zones Somali, and other étegi.” must be given a privilege
of exemption from income tax for an additional y&4arThis provision is intends to
encourage investment in these areas more than o#gons and thus accelerate
development in these less developed regions. Tdrerethe development between less
developed and developed regions of Ethiopia will b@anced. In other words, the
development gap will be reduced to the extent pissior example, there is a deference
in the level of development between Addis Ababa &agnbela. It is possible to attract
investment in Gambela more than in Addis Ababa,thrgwill lead to the development in

Gambela to be accelerated and get closer to thaddi Ababa.

We have seen that investment is a business. Irsiadss transaction, there could be loss.

In case an investor faces losses rather than incthraexemption will not help him. Thus,

%89 Regulations No 84/2003, Art. 4(3)
%90 Regulations No 84/2003, Art. 4(4)
91 Regulations No 84/2003, Art. 4(5)
%92 Regulations No 84/2003, Art. 4(7)
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the law provides that “an investor who has incuriess within the period of income tax
exemption shall be allowed to carry forward hisslésr half of the income tax exemption
period, after the expiry of such period®

An investor who expands or upgrades the existirigrprise is also eligible for exemption

of income tax for two years provided that s/he etp80% of his products and increases,
in value, his/her production by 25%%. The period of exemption will begin when the
production of service of the investor, begifs.

Investors (exporters) are also given facilitiesttod duty-drawback scheme, the voucher,
and the bonded warehouse. According to the dutydsliek scheme, investors are
exempted from the payment of customs duties andrdtxes levied on imported and
locally purchased raw materials used in the pradoadf export goods. Duties and other

taxes paid in importing are drawn back at the tifthe export of the finished good¥.

The duty draw back scheme, which was introduceti9®3, was dogged by inefficiency
and long delays. The working system has been cllaagd the responsibility for the

implementation of the duty-drawback scheme has lemmsferred from a high level

committee to the Customs Authority since 2001. ¢hstoms authority communicates the
amount of duties and taxes to the Ministry of Foefor payment to the beneficiary after
making the required evaluation. Even though thiw sgstem is faster, the huge backlog
from previous years continues to hamper efficiefi¢y.

We have pointed out that a voucher scheme is &tyathat is not available to investors
who are exporters. What is voucher? A voucher wiated document having monetary

value which is used in bill of suites and taxesatg on imported raw materiaf§®

%93 |bid Art. 7
% |bid, Art, 5
%% |bid Art, 6
%98 An Investment Guide to Ethiopia, 2004; Ibid p.59

7 |bid
%% |bid.
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Questions
1) Analyze the underlining purpose of the Ethiopianvegament in granting
investment incentives.
2) Discuss how incentive may encourage the exploiaticdomestic resources
3) Analyze the incentives granted to investors unkerBthiopian investment law.
4) Compare and contrast the investment incentivedeplain an investor who invests
in Addis Ababa and in Gambella.

7.4. RETHINKING INVESTMENT INCENTIVES IN ETHIOPIA

Incentives are considered as positive encouragefoerdevelopment. Hence, host and
home countries are required to implement developdreEmdly incentives so as to attract
investment in developing countries and enhance ldpreent in those developing
countries. For example, ay the protocol amending 18998 Treaty Establishing the
Caribbean Community (CARICOM) provides, among ahdhat member states must
harmonise national incentives to investment in itmgustrial, agricultural, and service
sectors. Incentives should promote developmeneireal®®

According to Chapter 1 of the Common Conventionlmrestments in the States of the
1965 Customs and Economic Union of Central Africayestments in agriculture
exploitation of natural recourses, power produgtemmd tourism are eligible for incentives.
The investment project needs to go through an exaion. The criteria for examining
projects are: a) importance of the investment; dxfigpation in the implementation of
economic & social plans, c) the creation of empleymand vocational training, d) the
participation of nationals of the countries of theion in the formation of capital, e) use of

technology f) priory use of local materials andgrots®®

Home country incentives may also play a great roleencouraging and attracting

investment to developing countries. Thus, home t@mm could give incentives to

9% United Nations|bid, p. 64
%9 pid, p. 65
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investors to invest in developing countries. Thé anternational instrument on the point
under discussion is the 2000 Partnership Agreelmemieen the Members of the African,
Caribbean and Pacific Group States and the Europearmunity and its Members,

(the Cotonou Agreement). The Agreement reaffirme tmportance of transfer of

technology for development, which must be donetthhocooperatiofi”*

Further, according to Article 66.2 of the WTO Agmemnt on Trade Related Aspects of
Intellectual Property Rights (TRIPRs Agreement)yaleped country members are duty
bound to provide incentives to enterprises andtutgins in their territories to promote

technology transfer to less-developed counffiédn general, investment incentives are
policy instruments to promote development in hostintries and it is essential to

implement them properly.

It is essential to offer appropriate investmeneimo/es especially to investors who invest
in social activities. For example, investors in #ducation and health sectors may need
more incentives so as to attract investors to #wtoss. Education sector may not be as
profitable as any other kind of investment areasl aeeds more incentives. The
participation of investors in there areas is aitio improve the standard of education and
health. Taking into account the contribution to #o®nomic development of the country,
many developing countries areatly encourage prisratestment in education and health

sectord®

The government policy with regard to investmentcisarly to bring about balanced
economic developmeft! To implement this, maximum incentives the countould
afford have been directed to investments madelatively less developed localities such

as: Gambella, Somali, Afar, and Benishangul-Guffitiz.

%01 |pid,

€02 pid, p. 66

8931 ubo Teferi, A critical Evaluation of Ethiopianyastment Laws with specific Reference to proclaomati
No 116/1998 and Regulations No 36/1998, P. 30-31

84 proc. No preface

%31 ubo, Ibid, p.60
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However, the objective is not yet achieved duénofact that the incentives have failed to
attract more investment projects to those area® iflwvestment projects are highly

concentrated in Addis Ababa, where the investmecgrntive scheme is less than that of
the peripheral§%°

This clearly demonstrates that the incentives etfedo not attract investors to the
peripheral of the country. The experience of sdveruntries shows that attractive
incentives is a major factors influencing the lamatof investment projects in regional
development ared$’

Therefore, it is essential to rethink of investmendentives so as to attract investors to

invest in less developing regions of our country.
Q1) What should be done to attract investment ptej@ peripheral parts of Ethiopia?

With regard to incentive¥’some investors argue that there is no any differéncthe

incentives given by Regions and those granted Addis Ababa. They argue that Addis
Ababa is a more attractive market compared to regito invest in a region is costly
because it adds transport cost. They complainttietvords of investment law and the

practice with regard to incentives are for a%tt.

One investor reputed that he faced a problenmplementing incentives while he was
importing necessary materials like crasher, anddo&o invest in Tigry Region. because
government authorities were not in a position tovalhim to import the materials without
tax. Due to this problem, the crasher had to wait two months and the loader for three

months in Djibouti. This, he concludes that there @roblems in the implementation of the

%% ubo, Ibid, P60

607 Id.

608 Discussions made with Ato Gezahegn an expémjiort, export and transport sectors; Ato Bahir

Abdela, BCS in Management, Manager Nolawi Consalgd?L.C; and Ato Hussiensayd, BCs in Economics

and Management, a senior law student at Alpha UsityeCollege, Faculty of Law, Manager Shaza O an

6Dogelicious Food Processing plant and Royal TourBi@peration Enterprise; 08/07/08, at 2:00- 4:00 PM
Ibid.
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law.?*° He also added that the implementation of investrireAddis Ababa is better than

other region§™*

Questions

1) Do you believe that the investment incentives grednto investors under the
Ethiopian law are sufficient to direct the flowiof/estment? Give your reasons.

2) Which sectors of the economy require more incensiveas to attract investment
Why?

3) Do you believe that investors, under the Ethiopnuestment law, are able to bring
abast balanced regional economic development? Reago

4) Assess the extent to withc investors in your ldgadire satisfied with incentives

granted to them.

7.5. GUARANTEES TO INVESTORS

Guarantees to investors are crucial points thatedated to incentives. In this part of the

material, we will deal will issues related to gudees to investors.

7.5.1. General Remarks

We have seen that foreign direct investment (FBKesired by host states, and to attract
FDI, incentives have been used. Despite the faat iticentives are available, investors

may not decide to invest unless guarantees ar&ableafor their investment.

Multilateral or bilateral treaties have not prowdeomprehensive legal protection for
foreign investments. No international investmendecas enforced. In general, there is a
genuine need for legal guarantees for foreign itoresThis need could be fulfilled by the
domestic law of the states concerned. The hosisstat in need of foreign investment and

therefore, they, should offer legal guaranteesrtusgective investors. If the host states

619 piscussions made with Ato Gegahegn, 08/07/08
11 1bid.
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offer guarantees that are acceptable by foreigestors, they may be used as incentives to
invest. Legal guarantees may not give a solutioalltmon-business risks. Hence, despite
the usefulness of these guarantees they cannegbeded as providing an over-all solution

to the problem of legal security for foreign invasnt®*?

With respect to guarantees to investors, it is régdeto grant it for both domestic and
foreign investors. In other words, a host counsryaquired to make sure that the law on
investment should offer guarantees to both domestid foreign investors without

discrimination in order to encourage investnigft.

Guarantees offered to foreign investors may beddarconstitutions and codes as well as
in special laws. They are known as investment laa are usually assurances of fair
treatment, non-discrimination, and the like. Thaimsignificance lies in the fact that they
are the expression of an attitude favourable teifor investment. However, investment

laws may be easily altered by the government dimeg are unilateral by natuf&’

We have seen that guarantees are provided for umdestment laws. This fact offers an
advantage since the guarantees are given in apregrse and concrete manner. Thus,
investment laws provide for guarantees againstaprtion of investment and the right to
transfer abroad the investor’s profit and cagital We will be focusing our discussion on
guarantees to repatriation and expropriation in fimthcoming part of this material.

However, first, let us consider the legal effectohtractual guarantees to investment.

Contractual Guaranteesin foreign investment, the parties to investmeohttact are
private persons and the government. In short, tis#ruments are hybrids, involving
elements of both private and public law. Concessiomiract is the instrument in foreign
investment. With regard to the nature of the cosioescontract, there is consensus among
authorities on the idea that it has “a double dttaera it relates to public as well as to

612 Ereidmann: 1959: 709-11

513 See Denchick; 1997: 1305. 011
514 Friedmann; Ibid: 711-12

1% bid, p.712-13
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private law”. Such a view is also extended to beliapble to guarantee contract and

instruments of approval of investmént.

The Legal relations that arise from the instrumeveésmentioned above to create contracts
between states and private persons are not int@naainstruments in public international
law, However they may have legal effects in intdomal law and the violation of such
instrument may be regarded as a tort under intematlaw. This view has been accepted
in a number of decisions of arbitral tribunalsta £nd of the nineteenth century and the

beginning of the twentieth century.

However, the international principle, that were eleped later rejected this principle and
accepted the view that states are internationapansible for violations of contracts with
aliens only in the case as subsequent denial tE¢ud his view is becoming more popular
in recent years. Once investment is made, the favés under the influence/power of the

state. Thus, the state may exert a pressure dnwastor®:’

In general, there is a consensus that the violadfooontracts is illegal in the eyes of
international law. Such a view is based on theofailhg arguments. First, the view is
warranted by the general legal principleatta sunt ServandaThis principle is well
accepted and applicable in municipal law with redarcontracts between private persons.
But in contracts between state and a private petbenprinciples of “public law” (droit
public) are applicable. Therefore, the argumentetbasn the principle of Pacta sunt

servand3 has a serious weakne¥é.

The second argument to justify the illegality of tiolation of guarantee contracts is based
on policy considerations rather than strictly legahsiderations. It is argued that failure of
international law to consider such illegal actiafistate will have a negative impact upon

international investmenit?®

618 pid, p.718
17 bid, pp 719-20
18 bid, p. 720
19 pid, p.721
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Do you accept these arguments? Both argumentsoanenjustified but not proved. Some
argue that it is true that violation of investmgnaranties is illegal but there is not general
rule covering all possible cas&s.

We have seen that discrimination against the adidfegal in the eyes of international law.
In addition, denial of justice subsequent to dieanation is the second type of illegal act.
Further, the principle of estoppels, which is ajppiate in the case of state guarantees to
investors, is applicable. It is a well-acceptedagahprinciple of international law common
to many or all legal systems. The gist of the pplecholds that where one by his[her]
words or conduct wilfully causes another to beligie existence of a certain state of
things, and induces him[her] to act on that betefas to alter his[her] own previous
position, the former is concluded from avertingiagathe latter a different state of things
as existing at the same tifffé.Some authorities argued that the principle of @sts is
broader in its application in international lawnhi#s counterpart in municipal law of many
states. It is argued that, under the estoppel<ipte) the host state, by granting special
legal guarantees to foreign investors, acknowledigasthese investors occupy a special
position and induce them to act on the basis & thtognition. Thus, the host state is

stopped from invoking other legal rules which migtiterwise have been applicabfé.

Another general principle of law which might be ol applicable is that of unjust
enrichment. According to the principle of unjustriehment, a person who has been
unjustly enriched at the expense of another isiredquo make restitution to that other
person. This principle is generally accepted inhbibie civil and the common law legal
systems. Thus, a state expropriating a foreignsitores property in violation of its own
guarantees under a concession agreement is oliigedmpensate the inventor on the
grounds that its enrichment is unjustified. In sactase, the amount of compensation to be
paid to the foreign investor would be assessedhenbgsis of its gaiff> For example,

620 | pid
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Georgeis a foreigner who invests in Ethiopia. Let us assuhat Mr._Georgeoncluded a
concession contract with our government. LaterhenBthiopian government expropriated
the property of Mr. Georgedence, Mr._Georgenay argue that the Ethiopian government
has violated its contractual obligation and enrithteelf to the extent of the value of Mr.
George Therefore, the Ethiopian government may be obligepay compensation to him.

In addition, the amount should be equal to theealithe property.

The final principle that would be resorted to i® thrinciple forbidding the “abuse of
rights”. According to this principle, legal righshould be exercised in good faith, so that
they will not have manifestly unjust consequengesjudicial to other§?* Pursuant to this
principle, the host state is duty bound to exerdiseights not violating the rights of the

investor.

In general, the fact that the host state guaranfeesign investment expresses its
commitment and understanding of foreign investnanbeing essential. If the host state
understands that foreign investment is essentiatife development of its economy, it
cannot afford, in the great majority of cases,lienate foreign investors by failing to fulfil

their promises.

7.5.2.Repatriation of Capital and Profits

What do you understand by repatriation? What issigmificance as a guarantee to an
investor?

The term “repatriation” is defined nowhere undex Ethiopian investment law. However,
it is possible to explain it as the right to trarstapital and profits from the investment to
the nation of the investor.

Any investor who invests in Ethiopia has the rightransfer to his/her count?

» Profits and dividends gained from investment;

24 |bid; 723
2% proclamation No 280/2002,(as amended) Art 22
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> Principal and interest payments on external lodmsfelicitate the loan shall be
registered with the National Bank of Ethiopia;

» The investor may have right of payment on technplognsfer; s/he is allowed to
transfer such payment to his/her country;

» The investor is also allowed to transfer to hist@untry proceeds from the sale or
liquidation of an enterprise;

» Proceeds from the transfer of shares or of paowahership of an enterprise to
domestic investor [Art 22(1)(e)]. This provisioneses to encourage transfer of
shares or partial ownership to Ethiopian nation&lswever, an investor may
transfer his/her shares to foreign investor so lasghe seller is duly registered in
the appropriate administrative organ. Our law Isnsiwith respect to transfer of
proceed. According to Article 10(A) (ii) of 11SD Mel International Agreement
on Investment for sustainable Development, each gf@all permit transfer of
“proceeds from the sale of all or any part of tieesstment...” Thus, the transfer is
not limited under this model law. Dear student, wdtiothe Ethiopian law be
amended to widen its scope?

» Further, any foreign investor is allowed to remimpensation paid to him/her
where the investment is expropriaféd.

> Finally, it is worth noting that our law guaranteeansfer of salaries and other
payment accruing from their employment to the exai®s’ employees in an

enterprisé?’

7.5.3.Guarantee against Expropriation

One of the threats to foreign investment is thlke ofsexpropriation of the investment itself
or the enterprise by the host state.
Expropriation is a governmental taking or compulsfurchase” of individual properi®

Nationalisation is the act of bringing a propertydar ownershif*Nationalisation has

528 |bid, Art. 23

27 |bid, Art 22(2)
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ideological overtone. Hence, it is related with lharxist doctrine. However, expropriation
exists regardless of the ideology adopted by aest&ixpropriation presupposes
compensation unlike nationalisation. Nationalmatis made without the view to take
away property from wealthy people to minimize drfya in wealth In other words,
nationalisation is a method of eliminating the gvif private ownership*°

Expropriation may be lawful or illegal. A lawful propriation is one that (international)
law permi; though not necessarily encourajédhe law permits expropriation after just
compensation. Where an expropriation is undertak&nof law, it may be regarded as

unlawful expropriatiorf2

Thus, the host state has on obligation (contractisalcompensate an alien for injuries
caused by non-performance of the contract by #@e.sThus legal basis are there to justify
compensation for the injured alien. The first basithat a state is obligated to compensate
aliens for any “unlawful interference with theirrtcactual rights. As we have already
noted, international law considers unlawful aneiférence in the form of a violation of a
treaty, discrimination against foreign investor, ardenial of justice. In such a case,
international law has recognizestitutio in integrum(or ‘specific performance’ in
common law terminology) as a principal mode of ragan of a material wrong. In
addition, pecuniary compensation is consideredibsidiary remedy applicable only when
restitution is not possible or not claimed. Howevke international tribunal and domestic
practice tends to show that it is only exceptiocates that reparation is made through
restitution. Thus, when compensation is not ancéffe means of reparation, restitution
will be implemented. For example, where the forargrestor is imprisoned unlawfully the
best remedy would be resue him/her. Effecting atenmity in this case constitutions
largely “satisfaction” for the moral wrong agairtee foreign investor and his/her state
rather than “compensation” stricto nessu (in thietstense). In general, state responsibility

is discharged through payment of pecuniary compiemsim most case¥-

839 Alpha College of Distance Studid&roperty Law Il ; 2005p.93.
83! Friedmannibid ,p.729
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The second on obligation to compensate may be ot a lawfull interference with a
foreign investor’'s contractual rights. An expropiva of foreign investment could be
lawful. An expropriation is lawful if “just” compesation is offered at the time of
expropriation. What do we mean by just compensatidfhat is lawful expropriation all

about?

Expropriation should be made for the public purpd$ewever, writers are divided into
two on the need for the requirement. For exampleediman and Amerasinghe oppose the
need for the requirement whereas earlier writeichsas Worthy, Me Nair and Kunz
favoured it. Despite the disagreements on the isépablic purpose, it may be said that if
expropriation is undertaken by way of reprisalaitks public purpose and is considered
unlawful. However if expropriation is done for tpeblic good, it has a public purpose.
Thus, the expropriation that is undertaken by #gggslature in implementing social and
economic interests is a public purpose unless ihasle manifestly without a reasonable

foundation®®*

There are two standards with respect to compemsati@dase of expropriation. The first
standard requires the state to effect partial corsg@on. It is argued that this is based on
economic necessity since full compensation werddomade, expropriation would be
impossible or the expropriating state would go lbapk Thy argue that the investor is
alien and should not be fully compensat&d.If partial compensation covers a major part
of the investor’s losses, and is “prompt” and “affee” it is unreasonable.

On the other hand, some adhere to the new that ewsagion should be fuif® The
prevailing standard of full compensation requirggroinpt, adequate and effective
compensation” in case of expropriation. ‘Prompt’ ame without delay,(immediately),
‘adequate’ means the compensation must be equivadethe fair market value of the
investment immediately before the expropriation ktoolace, ‘effective’ means that
compensation must be fully realizable and freedydsferable. What is more, the investor

must be given the right to have its case reviewed bourt or other independent body in

834 Sornarjahibid, p. 316-18
83 Friedmannibid, p. 731
536 |bid
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the host countr§®” Pursuant to Art. 23 of Proc. No. 280/2002 (as ated) an “adequate
compensation, corresponding to the prevailing ntavkéie, shall be made...” in case of
expropriation or nationalization of an investmehhe word “adequate” is different from
“full”. However, the sprit of the provision doestreeem to take partial compensation since

compensation corresponds to the market value ahtrestment be considered.

We have seen that an expropriation is lawful wheseé compensation is offered. This is

the rule. However, it is disputed in the internaéiblegal literature. On the other hand, it is
upheld by state practice in several recent ins@oteationalization. For example, Mexico

agreed to pay to the United States compensatioagi@rian and petroleum properties of
American nationals in Mexico expropriated some gdaefore, in 1941, In addition, after

the second World War, compensation has been paid¥estments made by foreigners in
the countries of South and Central Europe when treynationalized. What is more the
Egyptian government offered to compensate the Bbhters of the Universal Suez

Martine canal company when it nationalized the taRaen, an agreement was signed on
July 13, 1958, at Geneva in which the exact amofinbmpensation to be made was fixed.
Therefore, the rule that the host state is dutyndoto pay compensation when it

expropriates a foreign investment lawfully has bestablished under international law.

There is also an obligation to compensate in unlawkpropriation. Nevertheless, it is

worth mating the difference in the manner in whilte amount of indemnity is assessed in
lawful and unlawful expropriation. In other wordse difference between lawful and

unlawful expropriation lies in the determinationtbé measure of compensatff.

Full compensation shall be paid when foreign inwesit is expropriated. The qualities of
full compensation are usually its adequacy, proesgnand effectivene&¥.

What is adequacy? The indemnity to be paid shoatdespond fully to the value of the

expropriated assets. It that is so, compensatiosaid to be adequate. However, it is
difficult to assess the value of the asset. Thdicdities are partly due to the legal

requirements in each case and partly to the p#atiaharacter of modern expropriations

and the nature of the expropriated assets. Meagidregpropriation, as a general rule,

637 Correa and Kumar; Ibid: 116
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affect the all sectors of the national economy.sThieir final effect is a significant change
of the economic structure of the country. The stthpeatter of expropriation may vary in
form and thus, it would be difficult to determirte exact value with any precision. What is
more, enterprises may be huge or large in theie &z the national economy and
consequently they may have no “market value” . duld not be correct to determine the
value taking into account their original valuela time of the beginning of the investment:
the value would decrease or increase as the cagéenalhe value of an enterprise has
been determined on the basis of the price of iseshon the stock exchange. This method
is far from perfect but it is certainly very sucsks. The value of shares may differ: if for

example the valuation is made before the exprapriair after expropriatiofi*°

According to Hull formula, prompt, adequate anceefiive compensation must be made to
foreign investor upon expropriati6ft On the other hand “ust and effective”
compensation is used, as a standard departed froidull formula. This standard is used
in the British treaty with Bolivia (199612

In general, the value of an enterprise depends hensurrounding legal, social and
economic conditions. Any change in these conditemtsils a variation of the value of the
enterprisé??

Should the possibility of “taking a profit” be takéo value the enterprise or the amount of
compensation to be paid? Why or why not? With régts this the permanent court of
International Justice held that the possessiornusfoters and the possibility of taking a
profit” cannot be considered a vested right ofdlamer of an enterprise.

Good will should not be considered as part of aterpnise’s value in cases of lawful
expropriation. On the other hand, good will maycoasidered as part of the value of an
enterprise in cases of unlawful expropriatiéhin general, in cases of lawful expropriation
of an investment, taking a profit in the future éins not considered as part of the value of

the expropriated enterprise. This is also true watiard to good will of the enterprise.
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For instance, Mark is a foreign investor in EthapHe invested on food complex and
produces macaroni, pasta and biscuits. He gets @%00.00 as a profit from such
investment each month. Let us assume that the émogovernment expropriates this
enterprise. The value of the enterprise shouldrmedtide the profit that the investor, would
gain from his investment. Thus, only the actualieadf the enterprise should be evaluated

and be given to mark as an indemnity for the aexpiropriation.

Compensation, in the case of lawful expropriateims at the elimination of the actual loss
the investor incurs and not at the restoration @f/hler exact previous condition.
Accordingly, prospective profitsluycrum cessans are not compensable. In lawful
expropriation, the state is duty bound to pay campgon to the foreign investor to the
extent of its own enrichment. Payment of profitstlvould be an addition to the actual
value of the expropriated assets. The fact thatfdheign investor is in principle free to
reinvest the sum s/he receives as compensatiodshmo be considered. If the investor
receives the future profits of the expropriatedegmise that would constitute a kind of

bonus in apology for the expropriatif.

Further, one would be in severe practical diffi@dtif one accepts the view that an
obligation to compensate for future profits. Thetlprofit would be very huge and that
would render the host state unable to expropriaeirivestment enterprise. For example,
the lost profits in the Anglo-Iranian oil compangse would amount to huge sums many
times higher than the actual value of the entegpeispropriated. Thus, compensation for
further profits in all cases of expropriation woulender the cost of the host country
prohibitive to most states. Thus, compensationfliture profits is not paid for lawful
expropriation. A lawful expropriation is one thattérnational law permits, though not
necessarily encourages. Lawful expropriation shdnddnade only when conditions laid
down by law are fulfilled and only rarely done whée expropriation is lawful, the state is
obligated to compensate only for the investor’suakctioss. On the other hand, the

compensation should also include for prospectiw#itsrin cases where expropriation is

4 |bid, p. 728-29
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unlawful. In such a case, the state should resh@estatus quo ante. What is more, it is not
essential to consider the possible hardship the wstauld face to unlawful actioctf®

Political considerations and bargaining are alwayslved in determining the amount of
compensation. However, their relative importancexnch be estimated with any

precision®*’

In addition, compensation should be prompt. Thwsnmensation must be paid either
before the taking or within a short time thereaftBurther compensation should be
effective. If the foreign investor has given theaobe to utilize the compensation, that is
effective. Thus, the compensation must be made iprecise form. In general,

compensation must be adequate, prompt and effaatider international law/®

7.5.4.Federal and Regional Laws

The legislation on foreign investment usually camaguarantees against expropriation of
foreign investment without payment of compensati®uch a guarantee was a guarantee
against the fear of expropriation without paymeht@mpensation in the past history of
states. Particularly, former socialist countries @quired to give such a guarantee in their
legislation to dispel any idea that they still haweological predispositions towards
expropriation. Accordingly, Article 5 of the foreigenterprise law of China provides for a

guarantee intended to remove the fear of investamserning their investment.

Thus guarantees vividly indicate to foreign investthat post policies relating to foreign
investments (particularly among socialist stateayveh undergone dramatic changes.
According to the socialist theory, no compensatimeds to be paid in the event of

nationalization. Thus, the new legislation promigedemnity of the actual value of the

property®*°

84 pid, p. 729
7 bid, p. 730

®48 hid: pp. 731-32
84 Sornarajahtbid, p. 95
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A problem with regard to such guarantees is thatgilnarantees given by one government
cannot be binding on a succeeding government, edlyewhere there has been a change
of government by revolution. The incoming regimeyniave ideological view different
from the previous regime and argue that the gueeagitzen by the previous government is
not binding on i€

On the other hand, despite the change of a regjonaantees that were held out to foreign
investors do have legal implications. First, iargued that such guarantees have indicated
the willingness the part of the state to transfdispute arising from foreign investments to
an international tribunal for settlement.

Thus, a bilateral guarantee against expropriati@viges for support for transferring any
dispute with regard to expropriation of foreignéstment into an international sphéte.
However there is an argument that unilateral guaemagainst expropriation without full
compensation have no international effect. The ajuaes are directed to the investor
alone.

They are directed to individual or legal entitikat do not have personality in international
law. They do not extend to the capital exportingtest In general, unilateral guarantees
given to bodies which have no legal personalitthi international law can have no legal
effect in international law other than as a pioesldration of intent>?

It is a recognized principle that a nation haggatrio expropriate an enterprise irrespective
of whether it is national or foreign. However, thas a limitation that the expropriation
should be made for public purposes. In additioa,dfate is obligated to pay compensation
with a standard of “prompt, adequate, and just camgtion”. Thus is the standard set by
developed nations. This standard is stiff and dueb nations urge a more flexible
standard>

9 pid, p. 96

551 | pid

2 |pid, p. 97-8

553 Barton and Fisher; 1986; 913
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Under Ethiopian law, expropriation is prohibitedainnciple. Exceptionally investment
may be expropriated or nationalized provided tRat:
A) it is made for public interest;

B) it is done compliance with the requirements ofldve

One of the requirements of the law is that comp@msahould be paid. With regard to the
value, the law provides that it should correspoadthie prevailing market valfé® In

principle, the investor should be indemnified tlostoof his/her investment. Moreover, it is
the market that offers the actual value of a priypdlowever, the investment could be
very huge and vary in its form. Thus, the marketymat give the actual value of the

investment. Therefore, this provision is not famfrproblem.

The other requirement of the law is that compensaahould be paid in advance, where the
investment is expropriated or nationaliZéti.This is a requirement of promptness of
compensation. In general, the compensation, underlaw, should be adequate and

prompt.

Further, the guarantee is granted to both foreigml @ational investors without
discrimination. Where a foreigner receives compemsas/he is allowed to remit the same
to his/her country. Thus, a foreign investor camiteghe compensation paid to him/her out

of Ethiopia in convertible foreign curreny/.

Investment agreements also include provisions qmogxiation and nationalization. Dear
student, please go to the nearest investment officgour locality and observe the

investment agreement. Pursuant to the bilaterasdesgents to which Ethiopia is a party,

4 Proc. No 280/2002 (as amended), Art. 23(1)

8% bid; Art. 23(2)
88 pid ; Art. 23(2)
7 bid ; Art 23(3)
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expropriation or nationalization and any other samimeasures against the investments are
not allowed in principl&>® Exceptionally, however, expropriation may be mé&de:

i) for the public interests;

i) under domestic legal procedure;

iii) without discrimination;

iv) against compensation

In other words, expropriation is prohibited unletbese requirements are met. The
compensation should be equivalent to the valudefeixpropriated investment at the time
of expropriation. In addition, it must be conveldiland freely transferable.

Further, the compensation must be paid withoutasoeable dela$f° The Ethiopian laws
on guaranteeing expropriation conform with the [I8Ddel International Agreement on
Investment for Sustainable Development. Under #gseement, no party is allowed to

expropriate an investment in its territory.
At the Regional Level

As per Art. 13(3) of Proc. No 2/2003 of tAeldis Ababa, administration the Bureau of
Trade and Industry Development is empowered to emeht the investment policy and
laws. This makes clear that it is the guaranteasdte given under the federal Government

Investment law that are given to investors in tlegiBn.

The Amhara Investment Officealso is empowered to ensure the implementatigheof
policies and laws of investmefft. It is clearly provided that the office decidestha
petition for investment incentives where they 1ulfie requirement of the Federal

Investment Proclamaticiy?

%58 See Agreement between the Government of the Addlenaocratic Republic of Ethiopia and the
Government of the People’s Republic of China camiogrthe Encouragement and Reciprocal protection of
Investments, 1998: Art. 4(1)
659 i
Ibid
%0 pid ; Art-4(2)
1 proc. No 4/1988 (amended by Proc No 60/1994) Attdpter 3.
%2 |bid -Art-4(4)
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Ato Gezahegfif® responded to the issue of expropriation by sayiay he was never
worried about expropriation of his investment bg tfovernment. However, he explained
that he faced problems with respect to giving at b land to another person (or
government itself) after he is granted and hagedpd some money on the land. He faced
such a problem in Oromia Region and Tigrai. He ax@d that he was granted land to
build a hotel and expended some money. For builthegfoundation later he was evicted
from the land and he was given a substitute. Howelie relevant authority decided to pay
him back what he had paid to the government eveuadin the payment has not yet been
actually effected®

Questions

1) Why do we need to think about guarantees to inve3to

2) Do you agree with the rule that government in aldwo expropriate investment?
Give yous reasons.

3) Analyze the concept of repatriation of capital agiarantee to investe.

4) Discuss the items the foreign investor is allonedepatriate according to the
Ethiopian investment law.

5) Explain the concept nationalization of investment.

6) Analyze the concept of lawful expropriation undarastment law.

7) Discuss the standards of compensation in caseppbpration of investment.

8) Evaluate the Ethiopian investment law on guaranie@svestors from the
internationally accepted principles.

9) Analyze whether it is possible to nationalize inw@nt under the Ethiopian
investment law.

10)Discuss the requirements of compensation thatrangded under the Ethiopian

investment law.

%3 Discussions made with Ato Gezahegn, 08/07/08, &\ddiaba, 2:00 PM-4:00PM
664 [1h;
Ibid.
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UNIT SUMMARY

We have leant that incentive is any measurable@nanadvantage afforded to investors
in order to encourage them to behave in a certainnar, i.e. for development. Incentives
to investors may be fiscal incentive, financialantive or market preference.

We have seen that incentives are intended to pempasitive economic benefits such as
job creation, transfer of technology, regulationfofeign exchange. Further, we have
discussed that the economic rationale of investnres@ntive is to correct the failure of
markets. We have learnt that investment incenthase costs and what is essential is to
ensure that their cost should not exceed the &ltiee benefits to the public.

With regard to investment guaranties, we have itiedtthat property right is granted
under the FDRE Constitution and other laws. We tase seen that foreign investors are
granted the right to repatriate capitals and pdbttheir home countries. Most importantly
we have seen that expropriation is forbidden; ikisa rule. However, exceptionally,
expropriation may be made for the public interesider the law; without discretion;

against adequate compensation.

REVIEW QUESTIONS

1) The value of compensation to be given to the irordstcase of expropriation is
A) Actual value of the property
B) Profit for the future
C) The value of the property at the time of theibeigg of investment D) All
2) Expropriation of investment is
A) A rule under the Ethiopian law B) Made with@&ffecting compensation
C) Made discriminately D) Equivalent to natiozation E) None of the above
3) A compensation to investment is considered asafén it is
A) Adequate B) Effective C) Pppim D) all
4) According to the Ethiopian investment law, compénsato be made to the
investor should be
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A) Greater than the value of the property B) Adstq@ C) Inadequate
D) Insufficient

5) Guarantees to investors may be provided under

A) Investment Codes B) Constitnio
C)Aand B D) None

6) Incentives under the Ethiopian investment law may b
A) Fiscal B) &mxption from profit

C) Granting nationalization D) All

7) The Ethiopian Investment Law provides incentivesite@stors who undertake

activities on
A) Agriculture B) Ammurotm only
C) Food production D) All

8) The purpose of investment incentives is to
A) Repel investment B) Attract intreent
C) Reduce production D) Assist therpoo
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UNIT EIGHT: NEW CONCERNS RELATED TO THE LAW
OF INVESTMENT

UNIT OBJECTIVES

After completing this unit, students should be dble
¢+ identify the new concerns related to the law okstment;

¢ analyze the principles with regard to environment;

INTRODUCTION

In this unit we will discuss the new concerns olvlaf investment. First, we will
discussing issues related to environment. Invedtiseessential for the development of
economy, human rights should not be violated utiteedisguise of investment, however.
Hence, we will discuss issues of human rights utitesecond topic of this unit. We will
wind up our discussion by summarizing essentiahigoiFurther, we will have questions

that are aimed at helping students to test thegness in learning the maternal in unit.

8.1. ENVIRONMENTAL CONCERNS

Is there any international agreement and investrimesttument that aims to protect the
environment?
When we think of international instruments, we arevisaging provisions that impose
duties on states with respect to environment. Tieafy Establishing the Latin American
Integration Association requires member countiges t

‘take into consideration, among other matters, ddierand technological

cooperation, tourism promotion and preservationhaf environment®

% Treaty Establishing the Latin American Integratssociation, Article 14
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It is observable that, according to this treatymber states are duty bound to Treaty,

member states are duty bound to preserve enviranmen

Certain preambular language was also proposed d\cliair person of the negotiation
during the negotiations of the Multilateral Agreethen Investment (MAI).
Recognising that investment, as an engine of eciengrawth, can playa
key role in ensuring that economic ground is sumsthie, when
accompanied by appropriate environmental and lamalicies, ...
Reaffirming their commitment to the Rio Declaratmm Environment and
Development, and Agenda 21 and the programme fer fitrther
Implementation, including the principles of the lptdr pays and the
precautionary approach; and resolving to implemé#ris Agreement in a
manner consistent with sustainable development, vaitldl environmental

protection and conservation; %°°

In short, we can see efforts have been made atintenational level to protect
environment. The efforts made by the MAI particlylare intended to relate investment to
the international Declaration of Environment andv&epment. Hence, the principles that
are enshrined under the Declaration would be agplir example, the principle of
polluter pays, and precautionary approach would applicable. According to the
precautionary approach, prior prevention of damagenvironment is implemented while

in case of polluter pages principle one who damé#gegnvironment must restore it.

However, considerable disagreements among theinggsthave been deserved and it still
persists. The basic issue here is the balance betwie investment liberalization

objectives and the environmental preservationspaimdiples®®’

8% United Nations, International Investment Agreetaekey Issues, volume II, (2004), P.83
667 |
Ibid
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Cotonou Agreement (2000) also contains provisitias link economic development and
the environment. As per this agreement, FDI muptyapnd integrate, at every level, the

“principles of sustainable management of natursbueces and the environmefit®

The treaty for the Establishment of the Economien@munity of Central African states,
provides that member states have agreed “to arrforgan appropriate application of
science and technology in the development of afjuiei ... and preservation of the
environment®®® Even though the language of this Treaty is stronigés limited to the

arrangement for appropriate application of sciearu technology’®

The convention on Environmental Impact Assessfitralso provides, in stronger

language as follows:

The parties shall, either individually or jointiigke all appropriate and effective measures
to prevent, reduce and control significant advdra@sboundary environmental impact

from prepared activitie¥?

Under this provision an activity includes activityat arises from FDI, Thus, even though
the convection is not an IIA, it has a significamplication for investment activiti€€?
Investment activities are required to go throughiremmental impact assessment in order

to control the significant adverse impact uponehgironment.

What are the responsibilities of TNCs in protec@myironment?
So far, we have considered relevant instrumenthenssue of protection of environment

in relation to investment. Now, let us discussrésgponsibilities of TNCs.

668 Contonou Agreement, 2000

669 Art 51(1)(b)

*9UN, P.84

71 The convention is signed by over 25 European Gimstthe United States of America, and Canada.
72 Art. 2(1)

73 UN, Ibid, P.84
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The OECD Guidelines (the original 1976, the reser¥891 and the 2000 Guidelines)
clearly indicate that transboundary corporationwehahe obligation to protect the

environment’*

The United Nations has prepared a draft code ofiwcinon the issue of environment. The
code incorporates some responsibilities of Tramsnalt corporations under paragraphs 41-
43.
“Transnational Corporations shall/should carry ouhbeir activities in
accordance with national laws, regulations, adntir@sve practices and
policies relating to the preservation of the enuingent of the countries in
which they operate and with due regard to relevamiernational
standards.”
Transnational Corporations are duty bound to ptdtexenvironment and, where damages

happen, to restore it to the extent appropriatefeasible.

They are required to take steps so as to protectrivironment and where damages occur
to rehabilitate it. It doing so, they are requiteddevelop and apply adequate technologies

for this purpose.

What is more, translational corporations shoulgpoes to requests of governments and
“cooperate with international organizations in thedforts to develop and promote national

and international standards for the protectiornefénvironment®”®

NGO'’s also have shown their desire to prevent tarenment. A document that was
drafted by an investor by grouping the principldésttee coalition for Environmentally,
Responsible Economies (CERES), reaffirms the respiity of investors to protect the
Earth. The document calls upon the commitment tluge or eliminate damage to the

environment. The draft NGO charter on Transnaitoogborations prepared by :

574 UN, Ibid
575 UN, Ibid, P.85

244



The people’s Action Network to monitor Japanese $Ni@orporates provisions on the
responsibilities of TNCs. As pert Art 13 of the fifNCs are duty bound 18

- Implement an environmental assessment and follgw up

- Adopt pro-environmental management system;

- Freely disclose information on the enterprises remmental policy;

- Compensate for the damage caused and restorewvinerenent to its original state.

In general, the above discussed instruments reafiectesponsibility of TNCs with respect
to environmental protection, TNCs are responsibldevelop and maintain best protection
environmental conservation, risk and impact assessmenvironmental restoration,
information dissemination, and cooperate with metloauthorities. They are required to
comply with relevant national or international stards to protect the environme®ft’

Each state has also the responsibility to reguthe environment in light of the
international standards. Ethiopian laws are alstedito protect the environment. A host
state wants to ensure that the entry of the forgigastment will not have negative effects
upon the environment. In other words, the hosedtas to make sure that the environment
is not affected as a result of the foreign investtn@here is a fear that multinational
corporations export hazardous technology, the fisehizh is not permitted in their home
states. In addition, the multinational corporatianay not take proper environmental
measures that they would have been forced to udeinhome states. Thus, they cut costs
of environmental measures by investing in develgpitate$s’® Investment activities

undertaken by domestic investors may also polhgesnhvironment.

To curb the effect on environment, a foreign inwestt feasibility study should be done.
The feasibility study that should be made priothe permission for entry of the foreign
investment may require that an assessment be nfatle eenvironment impact of the
investment. If the effects on the environment assh, permission will be denié® For

example, if the investment affects negatively th&ral environment, it should be denied.

7 UN, Ibid, P.85
"7 |bid, p.86
678 M. Sornarajah;:The International Law on Foreign Investment,1996,p. 107
679 H
Ibid
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Permission Products of a factory, for instance, patjute the river water that is used for
household and irrigation in the area. Similarlye tlasses emited from a certain factory
may pollute the air in the surrounding area. Fatance, in the past, the dirt that emanates
from Nifas Silk Cement Factory was polluting thevieonment, and people living nearby

have developed respiratory problems.

Developed states placed greater emphasis on thet eff the activity of a foreign investor
on the environment. Hence, if it is shown thathlaem to the environment is irreversible or
outweighs the benefits of the project, an investnpeoject or agreement may be excluded,

even after it had commenced.

For example, a dispute arising with regard to sawing on Fraser Island, close to the
Great Barrier Reef. led, the Australian governmenterminate a concession, which had
been given to two American corporations to minedsam the Island. because it was shown
through a study that the environment will be adelgraffected by minerals such as zircon
and retile in the sand mining. The termination e tontract was not an easy task. The
government of the United Sates of America interdeigplomatically to protest the
cancellation of the concession. However, the Aliattagovernment maintained a firm
stand®®°

The right of a state to cancel agreements or tectranpvestment that causes significant
environmental harm has a general acceptance. gheamanates from the sovereignty of a
state to protect its territory from environmentatin. It also emanates from the fact that in
modern international law, a state is a repositémhe right to safeguard the environment in

the interest of mankind. Thus, the state has 4 tigprotect the environmefit:

Coming to Ethiopia, the Ethiopian “government aiftizens have the duty to protect the
environment©®? Under our Constitution, protecting the environménta duty of the

government as well as individual citizens. Furthbe government should endeavour to

%89 pid, p. 108
%81 1bid
%82 EDRE Constitution, Article 92(4)
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ensure that the environment is clean and healthiyedn for citizens®®®

Furthermore, all
investment projects shall not damage or destrogtivironment®*

We have seen that a principle of “one-stop-shopiagt is incorporated under in to
investment law®® This may be a challenge to the EIA since it mak Iskilled personnel
to study an environmental impact assessment ofstment projects. Thus, investment
projects that are hazardous to the environment Ineagranted permission. In short, there

seems to be a loophole in this regard.

Under Article 44 of the Constitution, to have cleard healthy environment is a right of all
peoples. The Ethiopian government has to seleetclanblogy that is suitable and non-

obsolescenc®®

It is worth noting that the use of the right shob&lon objective grounds. Thus, the state’s
right to exclude investment that could cause hayntst environment is justifiable if the
objective factors evidence tH&f.

Ethiopian Investment Law gives due concern to tha@egtion of the environment. For
example, according to Art. 9(1) (A) of RegulatioNs 120/1985, an investment permit
may be revoked where the investor on agriculturelates the rules to protect the
environment.

Nowadays, it is a requirement that investment ptsjshould go through environmental
impact assessment to make sure that they do netsely affect the environment.

What do we mean by environmental impact assessnagmtifonmental impact assessment
is a consideration of the effect of projects on tmevironment. In Ethiopia, the
Environmental Impact Assessment Proclamation No/Z¥2 and the environmental
Regulations as well as directives govern the imaest environment nexus. The Ethiopian
Environmental Protection Authority (EEPA) is thedéeal organ responsible for the
implementation of environmental law. Where invesitngprojects have potential

environmental negative impacts, investors are reduio submit Environmental Impact

83 pid, Article 92(1)

4 bid, Art 92(2) Cum. Art. 44

%3 proc. No 280/2002 (as amended) Art. 26
686 Regulations No. 121/1993 Art 7(2)

%87 Sornarajahtbid , pp.108-109
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Assessments (EIA) to the authority. Directives ésblby EEPA identify investment
projects that regulate EIX®

What do we mean by EIA? Environmental impact asses$ is defined as “the
methodology of identifying and evaluating in advarany effect (positive or negative)
which results from the implementation of a propogedject or public instrumenf®®

Impact, here, means any change to the environmits component® The main purpose
of EIP is to protect the environment from harm eauslue to the implementation of

development projects.

A distinguishing feature of EIA is that it is arifiatory®®* As it is clearly provided in the
preamble statement of the proclamation, environalempact assessment is used to
predict and manage the environmental effects ofitlestment projects prior to their
approval. The term “predict” suggests that therg @ some uncertainty or some “guess
work” associated with EIA. However, experience Hlagt knowledge of environmental
systems are usually sufficient to make reasonechatss of the likely significant effects of
proposal€® Therefore, it is possible to identify the harm ttiveould be caused to

environment by implementing a given investmentgebjo stop it.

From the legal point of view, the application ofABil0 new investment project proposals
can be considered as a good management practteenis of minimizing environmental

risks to the project and the decision making precd@fhus, most environmental impact
assessments are undertaken as a result of regqulatprirement§??

When should EIA be applied? In the United Kingddtih is triggered by the type of the

project proposed. In the first category, projebts will always require an EIA are indicted

688 An Investment Guide to Ethiopia, 2004, P.61.
689 Environmental Impact Assessment Proclamations;l@mation No 299/200Federal Negarit Gazeta
690 [|h;
Ibid, Art. 2(4).
%91 john Brady (editor)Environmental Management in Organizations 2006, P. 187
692 [1h;
Ibid
%93 bid, P. 190
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which include oil refineries, large waste and wasgtger disposal and treatment facilities,
pipelines covering over 40km distance, industrigiagichemicals,and metal meltirtg*

There are also projects that may require an Ethef are likely to have significant effects
on the environment. Food industry projects, touremd leisure projects, wind farms etc

may require EIA in the UK®

In Ethiopia, projects likely to have negative imigacmon the environment require
environmental impact assessment while projectdikely to have negative impacts do not

%9 The details of the categories must be indicted directive®®’

For example, large-scale

mining projects require environmental impact assess because they have the potential
to affect the environment negatively. This inclutkrge oil and natural gas developments,
large ores mining projects, major pipelines, &t&.In general, projects that have adverse

affects on the environment must go through EiA.

What are the criteria to EIA? To determine the eaplility of EIA, we should take into
account the characteristics of the project, thatioa of the project, and the characteristics
of the potential impact® As per Art 4(1) of Proclamation No. 299/2002,
The impact of a project shall be assessed on tises bt the size,
location, nature, cumulative effect with other coment impacts or
phenomena, transitional effect, duration, reveigii or
irreversibility or other related effects of the peot.
Our criteria seem to be more stringent than thaseudsed earlier because it includes
duration, and other points in addition to the ci#eseen above. But could it be
implemented properly? Monitoring at the implemeiotatstage is also an essential part of
EIA.7!

9 bid,

89 |pid p. 191

9%Environmental Impact Assessment Proclamation NGZER, Art 5(2)

97 Ibid , Art 5(1)

%9 Draft Model for Environmental Assessment, Managenaed Monitoring of Mining Activities, 2007, 2-3
9 pid, 2-1, schedule 1

9 John Ibid, P-191

91 See Art.12 of the Proclamation No 299/2002
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Regional Investment organs are concerned about itkee of environment. Ato
Gezahegff? explained that the Tigrai Investment Commissios hzade sure that the
activity of crasher is far away from residentialuses. The Commission also made sure
that the sewerage system does not have adverseveegffect on environment. In Oromia
Region, the Investment Commission ensured thatsdpive tank does not pollute the
environment, and they required that this be inédain the project plan. However, he
underscored that the officers will be lenient i tinvestor pays some amount of money in
the form of bribe®

Questions

1) Nowadays, the protection of environment of the state is becoming the concern
of the law of investment. Do you believe that it f&r from the economic
development point of view? Give your reasons.

2) Should we check the investment project irrespeabivéhe type (local or foreign
investment) of the environmental protection issue?

3) Assume that it was discovered that foreign investnaetivities have a damaging
effect on environment after they were approved. Vdna the measure that may be
taken to solve such problem?

4) Analyze the concept of environmental impact assesswf investment projects.

5) We have to select an investment project that wdé wpto date and suitable

technology for our country. Comment.

8.2. HUMAN RIGHTS

The issue of the protection of human rights in steeent activities could be seen from the

international and national perspective

%2 Discussions made with Ato Gezahegn, an expernjpott and export, and Transport sector, 08/07/08,
Addis Ababa. 2:00-4:00PM
%3 |pid.
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At the International Level

In the history of investment, one of the problerhgransnational corporations is that they
violate human rights. To curb this problem, TNGs duty bound to observe human rights.
There is a wide debate on the applicability of hamghts obligation on TNCs. However,
some important provisions are incorporated in md@onal instruments. For example, the
1998 draft NGO Charter on Transitional Corporatigmepared by the People’s Action
Network to Monitor Japan’s Transnational CorponagidAbroad in paragraph 4 mentions
the issue. The Amnesty International United KingdBasiness Group’s “Human Rights
Guidelines for Companies” provides general humaghtsi standards applicable to
corporate operations. The United Nations draft coleonduct of TNCs mentions the

observance of human rights as one of substantvelatds

According to Amnesty International Human rights @alines for Companies, corporations
are duty bound to protect human rights in theirrapens. The guidelines advocate the
following principles as being of importance to corgtions’®
» All companies should adopt an explicit policy onmam rights which
includes public support for the Universal Decladatiof Human rights;
» All companies should ensure that any security ageanents to protect
human rights and are consistent with internatiorsthndards or law
enforcement;
» All companies should take reasonable steps to entheir operations do
not have a negative impact on the enjoyment of hunights by the
communities in which they operate;
» All companies should ensure that their policies gmactices prevent
discrimination based on ethnic origin, gender, sewjour, language,
national or social origin, economic status, religiopolitical or other

conscientiously held beliefs. All companies shamsure that their policies

04 United NationsIbid, Pp. 143-144
% |bid, p. 145
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and practices prohibit the use of chattel slaves;dd labour, bonded child
labourers or coerced prison labour;
» All companies should ensure that their policies gmdctices provide for

safe and healthy working conditions and products.

In general, we can conclude that the issue of ebsee of human rights by trans national
corporations in their operations is getting accegeaat the international level. This also
has an influence on nationas since states areehgers to international community.

In Ethiopia

Investment is essential for the development of @memy. Development becomes a right
of people in general. A right to development isyidled under the provisions of Art. 43 of
the Constitution. Hence, the people of Ethiopial aations and nationalities have the right
to sustainable developmefit. What is most important is that international agreats to
which Ethiopia is a party must promote our righststainable developmefff. Therefore,
our government is duty bound to ensure that foré@gestment agreements promote the
right of development of our people. It is also imtpat to note that this right to

development is economic right.

Trans-national corporations may also have negativgact upon the human right in
general, and workers’ right in particular. Negataarial and political impacts have been
observed mainly in mineral-rich poor countries witleak institutions. If there are poor
governance frameworks, and weak institutional cidipacof host states to formulate and
implement laws and regulations, there is no doudit problems of social and political may
be seed? Health and safety in the extractive industriesehaonsistently passed on

challenge, particularly in artisanal mining in deyeng countries®

° ERDE Const. Art. 43 (1)

7 |bid, Article 43(2)

%8 Ethiopian Investment Guide, 2007, p.26
%9 bid
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We have seen earlier that investors may violateitigs of individuals, For example, the
investor may disregard the rules of healthy worlemgironment. What is essential is that
investors may make the investment beneficial to fiesthviduals only. That means, the
investment could make few rich, and most of theppepoor. This violates the right of our
people to development enshrined under the ConstituArt. 43. Therefore, our
Government i.e. the Ethiopian Investment Agencyuthmake sure that investment does
not violate this right of people.

Questions
1) Analyze the nexus of investment with the right eelopment of the people.
2) Evaluate how investment law protects human righte@employees.
3) Discuss which governmental body is responsiblensuee that investment activities
do not violate human rights.

8.3 DISPLACEMENT OF PEOPLE

Implementation of investment projects may requispldcement of people because it may
be necessary to expropriate the land that is uhaenolding of people.

The displacement of people from their localitiesyraaversely affect their life. In such a
case, displacement should not be made so as tecptbe life of the people. On he other
hand, it is important to use a certain locality fieore benefit than that of individual, and it
may be crucial to expropriate the locality. Thussiessential to make a balance between
the rights of individuals and the people.

As enshrined in the FDRE Constitution, “... the goweent may expropriate private
property for public purposes subject to paymerddaance of compensation commonsense
rate to the value of the propert{?° Expropriation may be made only for public purpose.
“Public Purpose” means the use of the propertyuat sby the decision of appropriate

"9 proclamation No 1/1995, Proclamation of the Coutitin of the Federal Democratic Republic of
Ethiopia,Federal Negarit Gazeta Addis Ababa,

253



government authority in conformity with the law arder to insure the interest of the

people’™

Expropriation may be made for sustainable socigrecoc development of the Ethiopian
people. Second, compensation must be paid to theerowefore the expropriation is

implemented. The value of the property must berdeted.

If there were some properties situational on thed l@xpropriated, the land holder is
entitled to compensation for a) the property sédabn the land and (b) permanent
improvements s/he has made on such Republic obithi Federal Negarit Gazeta, Art.
40(8) land’*? The amount of the property situated on the landtrbe determined “on the

basis of replacement cost of the propefiy”In case of expropriation of urban dwelling,
the value should not be less than the current vaflwenstructing a single room low const

house.**

Coming to the value of improvements made on thd,ldre compensation must be equal to
“the value of capital and labour expended on theld™ This provision does not take into
account the market value of the property. This imayot good for the right holder. In any
case, the case of removal, transpiration and erect the property must be added to the

compensation*®

According to the FDRE Constitution,
All persons who have been displaced or whose tivetls have been adversely affected
as a result of State programmes have the right ammensurate monetary or
alternative means of compensation, including refioce with adequate State
assistancé’

"1 See proclamation No.455/2005 Art 2(5)

"2 proclamation No 455/2005 A Proclamation to proviatethe Expropriation of landholdings for public
purposes and payment of compensatiaderal Negarit Gazeta Art. 7(1).

3 bid, Art. 7(2).

4 bid, Art. 7(3)

13 bid, Art.7(4)

18 pid, Art. 7(5)

" EDRE Constitutionlbid , Art 44(2)
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As we can observe from the above constitutionavipion, persons who are displaced due
to the implementation of investment projects haves tright to compensation.
Compensation may be monetary, or it may take dtrers, i.e. it may be in kind. They are

also entitled to relocation with adequate statestse.

An issue of displacement compensation is treateah fthe rural and urban land point of
view. If a rural landholder is expropriated, his/h@nd, s/he is entitled to displacement
compensation and the value must be equal to teestitine average annual income s/he
secured during the last five yedt& A person may also be given a substitute land which
can be easily ploughdd® Displacement compensation is effected in addition
compensation for expropriation.

With respect to displacement compensation for daufand holder whose land holding

has been expropriate®

i) S/he is entitled to urban land for the constructba dwelling house;
and
i) S/he is entitled to a displacement compensatioivalgnt to annual rent

of the demolished house.
If a person has leased a land, she will be givemadar plot of land to use for the

remaining period**

The amount of compensation is to be determined dnnamittee’?? and a person who is
dissatisfied with it can appeal to the administatirgan’?® Next, a person may also lodge
an appeal to a court whose decision is final orpthiet if s/he is dissatisfied with the
decision of the administrative organ, within 30 sléipm the date of the decisiéf.

Consider the following cases on displacement cosguam.

"8 proclamation No 455/200%id , Art 8(1)
9 pid, Art 8(3)

20 |pid, Art 8(4)

21 bid, Art 8(6)

22 |bid, Art 10

"2 bid, Art 11(1)(2)

24 |bid, Art 11(4)
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Commission File No 404/99

Hidar 5,2001 E.C

Appellant — Yerer Goro St. Gorge Church Office, Rspntative — Diakon Getahun

Berhe

Respondent — Bole Sub City Land Development andiAdtnation Department

Ato Bisrat Tsega, Representative — Ato Bisrat Bérab
Facts
Yerer Goro St. George Cuhurch was established &gw and has a file in the former
Woreda 28 Bole Kotebe Farmers, Association, NoweBslib-City, Kebele 14/15. Since
the Church renders spiritual services night and, dérgies and other members of the
church are living in houses built on the land pesed by the church. The church and the
houses of the clergymen are waiting for the isseaiditle deed. The church argued that
the order is illegal and the commission should @snthe order. However, the respondent
ordered the appellant to evacuate the land bedhasand is needed for investment to be

made by an investor.

The respondent argued that the appellant did ravepits possessory right on the land with
accepted evidence. It also argued that it did dduee evidence to prove the church hand
over the land to lodge a petition as per Art. 1Xgbproc. No 455/2003. The respondent
argued that the revisal of the church to evacuatkethe claim for compensation is not

acceptable in the eyes of law.

A piece of land in Bole Sub-City Keble 14/15 camgran area of 30,000 m2 is given to
him as per the decision of the Board of Addis Ab@litgg Government Land Development
and Administration, is which intended for real éstavestment. He stated that a letter
written by the patriarch is about places eb.

Church but not possession possessed illegallydsetiinder the disguise of the church.
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Reasoning of the Commission

The notices adduced by the appellant are givereaBq@c. NO 272/94 Art. 16(2) which
show that the notices are given to evacuate (apasdessed illegally (the content of the
letters show)

The appellant did not adduce evidence to proveldhd is possessed legally by the
Clergymen simply arguing that the land is the pssiea of the church. The decisions of
the Board and petitions that are adduced by theelepp could not be evidence for
possession of the land or permission to build ewiblate. Then the commission ruled that
the claims made by the appellant are not acceptable

As it is observable from the decision, a person wlams for compensation must prove
that s/he has a legal right on the land and/ohthese built. Immovable property could be
proved by title deed, the appellant failed to addtite deed but and the decision of the
commission is correct. The other point to be mddards that the clergymen tried to show
that the houses built by them are part and parcéteochurch. But, that does mar seem
true. The important offices and parts of the chuasoh properties of the church but the
individual houses of the clergies could not be p&the church.
In general, a person is required to show thatis/adegal owner or possessor of the land
and/or building so as to claim compensation.
Read the following cases and answer the questiorsat follow.
The Addis Ababa City Government Urban Land Cleaeaviatters Appeals Commission
T/F/No-2798/92
Yekatit 8, 1996 E.C

1) Wi/ro Aster Mulugeta

2) W/ro Manyashlash Mulugeta
Respondents:-

1) A.A City Government Labour and Development Bureau

2) House Lease Administrative Agency

3) Lease Office of A.A. government

4) Najat International P/L/C
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Facts of the Case

The appellants lodged a petition written on Augisi992 EC. To the court stating that
House No 1815 in Woreda 5 Kebele 19 was a shane iinberitance. The appellants have
a title deed No 5/16353 issued by the Associatiodrban dwellers. The Minister (office)

cannot handover the house to the appellants byngaiat they should wait until the

leasers of the house get another house for thadliny activity. The action is lodged

because the first respondent did not hand overhthese to the appellants or failed to
preserve the right of the owners for pre-emptiontamrgive compensation; the second
respondent failed to do what is expected of him wheuses that were leased were
transferred to a third party; the third respondeected the claim of the appellants’ the
four respondent stored construction on the laner gffonfiscated) those who leased the
house to them, or if that is not possible to pres¢heir right to invest on the area or effect

payment of compensation.

The first respondent argued that the Ministry hatten a letter dated Megibit 24, 1983

EC. No K.B./K.S/K19/612/83 the title deed be giveack so as not to be used by the
appellants and the title deed shows the house ¢g=loot only to the appellants but also to
the heirs.

The second respondent also argued that the heuse the property of the appellants and
the amount of compensation is not based on theahagtue of the house, i.e. is very high.
The third respondent argued that they did not dieehouse to the fourth respondent, and

they have no power to give back houses that arenadized.

The fourth respondent on its part argued thatid Barr 210,000.00 for good will to Ato
Abebe W/Selllassie who leased the house from ledséouse Agency and started
construction on the area. The house is demolisimeldn® house could be given to the

appellants.
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Reasoning of the Appeals Commission

The commission reasoned that a title deed No 52@8oved that House No 1815, found
in Keftegna 5, Kebele 19 is the property of W/rdekdMulugeta and W/ro Mangahlashal
Mulugeta, who are the heirs of Ato Mulugeta Emru.

The reason the Ministry of Urban Development witter to give back the title deed was
that the appellants were not give back an incontetamake clear how it should be made
where the house (residence) is used for trade stghi@ rules.

The commission requested the Land AdministratiothAuty to give an opinion on the
issue but failed.

The title did not return to the government orgad drhas a power to prove the ownership
right over the house than the letter. The reasongrite the letter, i.e. to check it against
rules and failure to return the income could notdes the right of the appellants over the

house .

Decision of the Commission

The Commission held that th& and 3" respondent should pay (comparable)

compensation to the appellants.

Questions

1) Do you agree with the decision of the Commissior@4®n out.
2) What do you understand by comparable compensaWdre? criteria should be
taken into account to determine the exact amouonbwipensation? State your

reasons.

Date: Tikimt 6, 1996 E.C
Claimant — Ato Ahmed Aein — Attorney Ato GetachewlIM
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Respondents

1) Lease Office — Attorney Ato Getachew G/Sellasie

2) Kurtu International

Facts of the case

The claimant stated that he inherited House Noib3&oreda 1 Kebele 06 from his father
Seid Ahmed Zein as selected as per Pro. No 47/6@&. Office of Woreda 1 Keble 6
Administration requested him to submit a title desedas to effect compensation payment
since it sold the house in lease to Kurtu Inteorati. The claimant claimed that he has pre-
emption right to invest on the area arguing that dfice should give him a pre-emption

right.

The first respondent argued that the claimant didsabmit his investment project and in

the absence of that he could not claim the rigltyest.

The second respondent stated that the area was tgivato Nega Tesera and its area is
1000 nf and it was given to him since Ato Nega failedrtedst as per their agreement. At
that time the claimant did not claim. In additiaine area is more than 20% of his

possession.

Reasoning of the commission

The court examined that and the claimant was regdedy Labour and Urban
Development Bureau and Woreda 1, kebele 06 adimatise office to come up with
evidence showing his possessory right so as tatgffeyment of compensation and to give

land.

Since the issue whether or not he is entitleddadland compensation was not decided by

relevant bodies, the court did not examine it.
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Regarding pre-emption right to invest the courtneixees Art. 1398 and Art. 1462(2) of the
Civil Code. Art 1398 states that
If a land gains more value in money that is ta&smpublic service if the money is used for
the public court reasoned. The court also exanAme®(7) of proc. 272/19...
The court reasoned that this is similar to whatrasided under Art. 1462(2) of the Civil
Code. Thus, the court concluded that no lamgive to be to one whose property is
expropriated for the public purpose.
Decision of the Court the court decided and confirmed that the clainma@stno pre-right
Questions

1) What do you understand by public purpose?

2) Do you believe that the decision of the commisssocorrect? Give you Reason

Commission File No — 326/99
Tikmit 22, 2000 E.C
Appellant — Ato Fantaye Kebede — Attorney Ato Tesivos Mihret
Respondents:
1) Lideta Kifle Ketema Land Development Administraitbepartment- Attorney —
Azeb G/wold
2) Lideta Kifle Ketema, Kebele 01/18 Office

Facts

The appellant stated that the House No 731 foundeteta kifle Ketema, Kebele 01/18,
the amount of compensation for the house due tdabiethat the area was needed for
investment was very less (Birr 100,727.00) did tage into account the price for the area
an which the house was built (70.52)ithe materials the stones & chipwood the house
was built, with an which the three meter high febaoét in stones, & bloaoket, the service
house ( 16.065 K), the compound buil with concrete nein for cemdtte land is 266.6

7M? which does not include lease of the house foraa gecording to Procl. No 455/2003.
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The second respondent argued that the issue ofartsapon could not be raised against it.
The first respondent argued that the rate of cosguern was made taking in to account
the price of building materials in 1988 E.C and \iaas

Reasoning of the Commission

The commission can not observe the area since $t @@molished. The commission
accepted the evidence that shows the value of tusehrather than that of the first
respondent by arguing that it is fair (just)
The first respondent failed to show why the serwes not taken into account in preparing
the compensation. The commission proved that acsecovering 9.40 fwas built as per
the certificate.
Held

» The price be made again taking the list that showse details

» The price of a service be made and added to the pficompensation,

» The one year lease price be given according to. Rro@55/97
In general, the commission decided that the congiEmsbe made as per the revised
manual
Questions

1) Should the claimant pay the one year lease of thesel? state your reason out

2) Do you believe that the service should be paid?

3) Do you agree with the argument that more detaietification be made? Why or

why not?

SUMMARY

We have discussed that investment should not aelyeaffect the environment. A state has
the right to ensure that foreign investment doest aiffect the environment. This right
emanates not any from the right of sovereignty dcftate to protect its territory from
environmental harm but also from the fact thatadesis repository of the right to safeguard

the environment in the interest of human being,eundternational law. This right is
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incorporated under Art. 44 of the FDRE Constitutidine government is obligated to
promote this right as per the provisions of Art.d82he Constitution. As per the Ethiopian
investment law, the government is should make s$hia¢ an investment project to be

undertaken by domestic or foreign investor showldaalversely affect the environment.

Further, we have discussed that human rights ageother concerns of the law of
investment. We have seen that the Ethiopian paapyeneral have the right to economic
development. Thus, the investment should promatgstainable economic development of

all the people of Ethiopia.

REVIEW QUESTIONS

[) Choice

1) Which of the following is the law that protect thenvironment?
A) Trade law B) Civil Code C) Commal Code
D) Impact assessment proclamation

2) Investment projects proposed by investust go through
environmental impact assessment under the Ethidave
A) Foreigners B) Domestic C)AdaB D) None

3) Protecting the environment emanates from
A) the Constitution B) The directive
C) The regulations D) All

4) As per the FDRE constitution, the ehibe obligation to protect
our environment.
A) The government B) Investors only
C) Citizens D) All

5) Our government can exclude investment if
A) It promotes the environment, B) It harms émwironment,
C) It cleans the dirt, D) Nn
II) True/False

1) Since investment is made for developniecduld not harm human rights.
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2) The right to sustainable developmewneig much related to investment and
therefore must be protected.

3) Approving investment projects that us@-obsolesce technology could ensure
the protection of environment.

4) Protecting human rights from violatignivestors are provided for under the
FDRE Constitution.

5) The government is given the power tduebecinvestment projects that harm

our environment without any objective grounds.
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UNIT NINE: INVESTMENT DISPUTE SETTLEMENT

UNIT OBJECTIVES

After completing this unit, students should beeabt

¢ analyze the nature of dispute settlement;

¢ distinguish between different types of disputélesetent mechanisms;

¢ appreciate the role of diplomacy role in solvingastment disputes;

¢ analyze the nature of arbitration as a disputeluésa mechanism; and

¢ apply the rules of investment dispute settlement.
INTRODUCTION

So far, we have dealt with essential points abowgstment in general, We have discussed
new concerns related to the law of investment wraoh environmental concerns and
human rights. these points and other issues mayrgge to dispute. Hence, it is imperative
to learn about investment dispute settlement wthichunit is devoted to.

Fist, we will discuss dispute settlement in EthéoplUnder this topic, we will be
considering general comments about the issue. Twenwill disown alternative dispute
resolution mechanisms under the second topic sftthit.

The third topic is devoted to a discussion of inrest dispute settlement. A dispute that
arises from investment activities may be settledcoyrts of law or outside courts. The
main investment dispute settlement mechanisms foabwrt are diplomatic channels and
arbitration. Thus, we will be discussing these na@tdms. We will have questions after
each topic and revision questions for the unit.Wilealso summarize the important points

discussed under the unit.
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9.1. DISPUTE SETTLEMENT: GENERAL REMARKS

What do we mean by settlement? Do you remembet ydhahave learnt about dispute in

your Civil Procedure Law course?

First and for most, there must be a dispute thatissettlement. There is no dispute until a
defendant denies the claim or raises some pointiefiend. Thus, there is a dispute only
where one party asserts a claim and another partiesl on whatever groun&s.Dispute
settlement is a mechanism for resolving a dis@digputes may be that can only be settled
in the courts of law. There are also other disptiies should be resolved out of court by
alternative dispute resolution mechanisms. Otheputes may be only suitable for

mediation, conciliation or good offices if at dilely could be settletf®

What sort of disputes, can only be resolved in artcof law? Issues involving public law
(such as crimes), administrative disputes and msatbetween individuals and the

government are disputes that are only resolvechyts’?’

Commercial disputes may be resolved out of cowet through alternative dispute
resolution (ADR). Commercial persons, includingestors chose arbitration because it
appeared to be a good way of resolving disputethenpast. at present, arbitrators are
selected based on usage and only because othevdnetbem even worse. As Narirffdn
explains, arbitration, conciliation and mediatiore an realty different forms of dispute

resolution mechanisms out side coufts.

What are the advantages of resolving disputes umt@nd outside courts? The following

are the advantages of resolving disputes in cdtftts:

25p_c. Rao and William Sheffieldslternative Dispute Resolution: What it is and howit works, 2005,
p. 59-60

2% pid , pp. 60-61

27 |bid, p. 61

28 |bid

2 |pid, p. 45

%1pid, p. 61
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i) in general, the judges will be highly qualified vigéxperience to solve
disputes;
i) the court uses established rules of proceduresatbaised to investigate
facts;
iii) the principles applied by courts are reliable arabonable;
iv) courts have dignity, authority and attract pubbafdence;
V) court proceedings can sometimes spar settlementiaggn.
Vi) legal aid may be available,
On the other hand, arbitration offers the followadyantages*
Arbitration helps the parties to keep their secrets
The parties can come up with their own rules ocedares;
It may help to minimize hostility;
It may be less costly;
The parties may select the place and time;

The parties may elect an expert in the field ofdispute.

In general, courts of law are not necessarily tlostreffective. The court system involves
primarily an antagonistic process. If a disputersught before the court, the court should
determine a winner and a loser of the case. Asuatréhe court system raises the tension
between the parties rather than trying to reaclammitable compromis&? Thus, parties
would resort to a mechanism of dispute settlemehéraby both of them would be

winners.

ALTERNATIVE DISPUTE RESOLUTION MECHANISM

What is ADR? Black’s Law Dictionafy® defines ADR as a procedure for settling a dispute

by means other than litigation, such as arbitratiomediation.

31 bid
32 Landlord Zone; 2003
33 Bryan, A, GarnerBlack’s Law Dictionary, 2004, p. 86
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Even though the Dictionary does not enumerate noalye mechanisms of ADR, it makes
it clear that alternative dispute resolution (ADR)a mechanism employed to settle
disputes other than courts of law which are esthbll by the government of a given

state’>*

According to Stephen J. Waf®,

ADR can be defined as encompassing all legally pehprocesses of dispute
resolution other than litigation .... ADR is defined everything but litigation
because litigation, as a matter of law, is the d#fprocess of dispute resolution.

According to this definition, ADR is a dispute regmn mechanism to the exclusion of
litigation. Thus, courts and arbitration proceedirgye excluded because they involve

litigation. However, one can inquire as an altexuato litigation?

under normal circumstances, disputes are settlecbbyts of law. The court system must
be organized to provide simple, accessible, cheaplacal, public justicé*® However, the
court system may lack such qualities, and peoply terad to resort to solve their problem
out of court.

According to P.C Ra6*’ADR offers an alternative option to litigation abg no means
substitutes the traditional way of resolving digsuby means of litigation. Therefore, ADR
is used as an alternative mode of resolving dispbte means of arbitration, mediation,
conciliation and negotiation. ADR offers procedutakibility, saves time and money, and

avoids the stress of a convectional court fial.

3% Aschalew Ashagre, 2006, p.

3% Bryan, Ibid,

e illian Twinint, “ Alternative to what? Theoried itigation Procedure and Dispute Settlement irgloa
American Jurisprudence: Some Neglected classi¢®g”Modern Law Review,Vol. 56, May 1993, P.383.
37 p.C Rao and William Sheffield (editorg)iternative Dispute Resolution: What it is and howit works,
2005, p.25

"8 bid, P.30
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A) ARBITRATION
I. DEFINITION AND NATURE OF ARBITRATION

The term “arbitration” is defined in different walgased on different purposes. In short, we
do not have a generally accepted definition ofténe “arbitration”.
Blacks’ Law Dictionary defines the term as “A mathaf dispute resolution involving one
or more neutral third parties who are usually agjree by disputing parties and whose
decision is binding”3 This definition reveals that arbitration is a methemployed to
resolve a dispute by private judges for the setl#nof a case. The decision made by the
private judges regarding the dispute between thigepas binding.
Lord Hainlsham, on his part, defines arbitration as

The process by which a dispute or difference betixwe or more parties as to

their mutual legal rights and liabilities is refed to and determined judicially

and with binding effect by the application of lawdne or more persons (the

arbitral tribunal) instead of by a court of la{f’

In light of this definition for an arbitration toist, there must be a dispute or difference. In
the absence of a dispute, no arbitration will lehIn short, arbitration is concerned with
the determination of disputes between the parfibs.difference of depute should relate to

a civil matter capable of being decided. It doesratate to a criminal mattéf!

Arbitration is regulated by law. In principle, atrgition is based on the agreement of the
parties to arbitrat&®? Such type of arbitration is voluntary arbitratisimce it arises from
the free will of the disputing parties. A law mdg@amake arbitration mandatory. This type

of arbitration is known as compulsory arbitratigh.

3% Bryan A Garner|bid, p.112
7491 ord Haislham of St. Marylebone (Editor-in-chigfjolsby’s Laws of England (vol.2) 1991 Pp 332-333.
741 hiA -

Ibid; Pp 333
4 pieter SanderdRBITRATION , 1996, P.5.
3 Jacqueline M. Nalan-Haleg\lternative Dispute Resolution in a Nutshel| St Paul, Minnesota, West
Publishing Co, 1992. Pp 124-125
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In case of Compulsory arbitration, the disputeefemred to arbitrators against the will of
the parties Although. Compulsory arbitration, negathe generally accepted attributes of
arbitration, it is deemed to be appropriate andthvogtaining in specific types of disputes
such as family and labour relations, where maimgincontinuity of relationship is

important, not only for the parties alone, but dtsothe society at largé™

We have seen that, as a matter of principle, atimtn requires the consent of the parties.
Thus, the likelihood of being aggrieved by a deriss greatly reduced although this may
not be the case for compulsory arbitrators. Segonparties are free to choose the
arbitrators. This gives them the opportunity to @pparbitrators. who are competent, and
knowledgeable in the area of the dispute or wetjuamted with the circumstances
surrounding the disputé® The parties have also the opportunity to appeidividuals in
whom they have confidence in the handling of tlseiés Thus, the parties are more likely
to accept the decision of the arbitrators with@servations. The relationship of the parties
can be maintained and antagonism will be avoidadesthey will be satisfied with the
outcome of the arbitration proceediff§In case of compulsory arbitration, the relatiopshi
between the parties can be maintained becauselihator may be expert in the area of
dispute or aware of circumstances surrounding dise,cand thus resolve the dispute which
satisfy the partie§!’

Arbitration, under Ethiopian law, is in general wotary. This is revealed from Article
3325(1) of the Civil Code which provides that tmbital submission is the contract where
by the parties to a dispute entrust its solutiomsatthird party, the arbitrator, who

undertakes to settle the dispute in accordancetiviprinciples of law.

The first element in arbitration in light of theal® mentioned provision is that arbitration
is a contract. Thus, the general principles of @mttare applicable. According to the
general principles of contract incorporated undeokblV, Title Xl of the Civil Code,

744 Rene DavidArbitration in International Trade , Kluwer Law and Taxation Publishers, Netherlands,
1998, Pp 8-9

%3 bid; P.10

8 1bid

T bid
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capacity, consent, object and form, if any, mush.ifdled to have a valid contraét®Since
consent is one of the important elements of a ashtarbitration under the Ethiopian law
is voluntary and must be based on the agreemeheqgfarties. However, it is worth noting
that special laws may order for compulsory arbratwithout the consent of disputing
parties.

The object of arbitration is to settle a disputlku;E the existence of dispute is an important
element of arbitration under our |&W. The agreement to arbitrate may refer to an exjstin
or future dispute. What is important is the existenf dispute that necessitates arbitration.

This second element of arbitration is incorporateder Article 3325 (1) of our Civil Code.

The freedom of the parties to choose arbitratorthésthird element of arbitration. The
parties are free to choose whomever they deem ppat® to serve as an arbitrafof.In
principle, parties are free to choose their owrdges’. However, the court may elect

arbitrators where parties fail to exercise thesettom.

The fourth element of arbitration is an award. Amaed is a final judgment or decision
given by arbitrator$>* Arbitrators are required to conduct a hearing @galis to court
proceeding in order to arrive at a decision whigsotves the dispute at hafidParties are
at liberty as to the arbitral proceedings. Howeifdhey failed to regulate the proceedings,
mostly by reference to rules of arbitration, the keomes to interfere. It is worth to note
that arbitration is a judicial process, by whictbiaators, as private judges, render a
binding decision that is enforceable like a judgtmama court’>® However, the court must
confirm the award where the party seeks for exendt’ The award rendered by
arbitrators on the basis of the agreement of thiéega becomes final and binding with

limited recourse$®®

48 Civil Code of the Empire of Ethiopia of 1960, Atg 1678.

"9bid, Article 2328

"0 |bid; Arts 3331-3335

! Brayan,Ibid, p.147

52 Civil Procedure Code of the Empire of Ethiopial®65,Negarit Gazetta, Extraordinary Issue No 3 of
1965, Article 317(1)

3 peterlpid, p.5

>4 Civ. Pro. Clbid, Art, 319 (2)

*Harry T. Edwards, “Alternative Dispute resolutidtanacea or Anathemaiarvard Law Review,
Vol.99 (1986)
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II) ARBITRATION VERSUS COURTS OF LAW

There are two basic contradictory thoughts abdoitration in relation to courts. The first
thought considers arbitration as the most usefdlthe most advantageous method for the
common good. During the French Revolution the dbrestt assembly solemnly
proclaimed that arbitration was the most reasonafalg of terminating disputes between
citizens. What is more, it is considered as a hiight (droit natural) of person, and no
encroachment by legislator was proclaimed. This wasfirmed by the 1791 French
Constitution. Currently, the Constitution of El @adlor under Article 174 and Venezuela
under Article 190 incorporate this principle of thght of parties to resort to arbitration.
Other countries also impliedly guaranteed this trigy affirming the principle of freedom
of contract in their constitutior{§®

On the other hand, there is a school of thoughtiwkbnsiders that the courts established
by the state have an inherent right to settle déspaf legal nature. In accordance with this
view, courts can in no case be deprived of theiwwgyoof jurisdiction. Thus, it is not
allowed to establish extraordinary or specializedrts. The Indian Constitution of 1948 is
a typical example. Pursuant to this view, arbitmaiis forbidder>’

It is true that the sovereign is endowed with the/gr to administer justice. However, this
does not mean that the sovereign should adminigtece only through courts all the time.

In the words of Rene David;

The prerogative of justice is satisfied as longhas sovereign retains the ability
to control how justice is administered by other lesdwith in his borders. It is
not opposed to arbitration therefore, but requithat arbitration, in its various
forms, be subject to some control and be thuspiimesextent, integrated into the

judicial organization of the state’®

%% Rene|bid, Pp. 55-56
" bid, P.56
8 |bid, p.57
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Arbitration is an alternative to recourse to theite. Arbitration has a binding effect on

parties and is enforceable if certain essentialireqents are mét’

Coming to Ethiopia, “everyone has the right to granjustice able matter to, and to obtain
decision or judgment by, a court of law or any ott@mpetent body with judicial power”.
%0 It is clear from this provision that arbitral wibal is recognized under the Ethiopian,

law at least impliedly.

B) Conciliation

Conciliation is a mechanism of ADR by which we csoive disputes between parties.
Conciliation and mediation are used interchangedblyboth conciliation and mediation
the dispute will be settled by mutual agreemerthefparties. However, the positive role of
the neutral third party is more emphasized in e@dseediation than that of conciliation in
some jurisdictions. The role of the third partylwiépend on the nature of the dispute, the
degree of the willingness of the parties and thik gkthe individual neutrals. Therefore,
the role of the third party may not help us to idmtish between conciliation and
mediation’®*

What is conciliation? Conciliation is defined as rflan-binding procedure in which an
impartial third party, the conciliator, assists theties to a dispute in reaching a mutually
agreed settlement of the dispuf&”

According to this definition, conciliation is nomigiing, i.e. either of the parties could reject
the result. However, conciliation helps the padyagree on the solutions to solve their
dispute. Therefore, their mutual consent is esakeatid would be the basis for enforcement

of the solutions.

*° Robert Prtchard (editorfEconomic Development, Foreign Investment and the va Issue of Private
sector Involvement Foreign Investment and the Rulef Law in a New Era, Kluwer law, London,
International Bar Association, 1996, Pp 207-10

%% proclamation of the Constitution of the Federalderatic Republic of Ethiopia, Proc, No 1/1995,
Negarit Gazeta 1°'year, no 1, Article 37(1).

*1p.C Rao & William Sheffieldibid, P. 84

®21bid, P.88
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A third party neutral searches ways in whic thgudis could be solved amicably and helps
the parties in dispute to solve their disputes la irelatively unstructured method of dispute
settlement mechanism. The role of the third pagytral is to facilitate communications
between the parti€§®

Under the Ethiopian legal system, conciliation éeagnized to solve family disputes,
labour disputes. For example, as per Art. 82(ZhefRevised Family Code, the disputing
spouses can settle their dispute by conciliatibris &lso provided under Article 119 of the
Revised Family Code that parties can use conahai settle disputes.

Conciliation offers the following advantag&¥.

A) it offers a more flexible alternative to any typledisputes, small or large;

B) the parties can withdraw from conciliation at amye and stage;

C) it offers the opportunity to keep the secrete efphrties.

D) it facilitates the maintenance of continued relagiop between the parties. This
feature of conciliation is significant to invest@nsd their employees etc to continue
the work.

C) Mediation is the ADR mechanism in which a neutral third pasidvocates for
settlement, and seeks each party to move enousgtite the dispute. Thus, it is referred to
as assisted negotiatiéfr. The main difference is that mediation involveshadt party
whose role is to help the parties reach a mutuadiseeable solution to the problem of

conflict or disagreement. Mediation is a voluntprgcess °

Mediation is the process by which a third partytredureferred as mediator, plays a more
active role by giving independent compromise formsuhfter hearing both the case of the
disputants their case and stating their terms @mpromise. In mediation, a chosen
facilitator helps parties to come to terms accdptéiboth although the proposal normally
comes from the parties themselV&sIln general, mediation is a facilitated negotiation
with the help of negotiator (expert), a mediator.

83 Bryan, Ibid, P. 307

%*p.C.Rao and Williampid, P.91

% Ipid, P. 211

% UNHCR- Community Course Booklet, in ...
*" Tilahun Teshome, ...
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D) Negotiation is a means of settling disputes usually usinghalecommunication.
According to Fisher and Urg, the following are tbar principles of negotiatioff®

A) Separate the people from the problemThe relationship (the people) is separate
from any substantive problem (conflict). We may uesl the possibility of
miscommunication and emotions negatively affectitige negotiation by
distinguishing the relationship from the problem.

B) Focus on interests not positiongterests are underlying needs, desires, concerns
wants, values, or fears. Interests motivate pedweever, often individuals will
state a position.

C) Invent options for mutual gain-negotiation requires creativity and the
commitment to brainstorm options that will be adeéfe to both parties. In brain
storming, negotiations need to separate stageadfi@ing options from the state of
generating options.

D) Insist on trusing objective or mutually acceptablecriteria -It is essential to
identify several relevant standards of criterianhyjch parties can evaluate the
fairness or acceptability of a negotiated agreeméagotiations can brain storm
criteria or standards in the same way as they Ilstaimm options.

In short, negotiation is a mechanism by which thgigs to the dispute solve their dispute

without the intervention of any third pers&i.

But ADR, in the narrow sense, dies not have bindiradfect upon the parties to dispute In
ADR, the victim may simply reject the outcome. T8teuctures of ADR are more or less

formalized and sophisticatéd’

ADR in general may direct the discussions towabaunodation rather than discord. The
result depends on its acceptability to all parti@scerned, and therefore, it is essential to

negotiate the dispute.

ADR includes the concept “alternative”. Howeverisitvorth noting that it is the substitute

for a traditional forum clause. ADR is less formstiti than court proceedings, and parties

88 Mudhava Menonlbid,
%9 Garner Ibid, P. 1065.
7% Robert, 1996lbid, 210
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may choose to solve their dispute through ADR, that does not mean that they waive
their right to go to court and have justi¢é ADR does not provide a mechanism to obtain

a binding result, if it did, it could not be consigd as ADR but arbitratioff?

To ensure neutrality, the majority of the arbitratehould not be solely appointed by one
party to the disputé’®

Questions
1) What do we mean by alternative dispute settlemeth@nism?
2) Discuss how investment dispute may be settled gira@onciliation.

3) Analyze mediation as a mechanism to settle instaimdispute under the Ethiopian

legal system.

4) Explain how negotiation and compromise are usexktibe investment dispute.

9.2) SETTLMENT OF INTERNATIONAL INVESTNMEMT DISPUTE

In every foreign direct investment, we find a rielaship among a host state, a foreign
investor and the home country of the investor, Whécknown as trilateral relationship. As
was discussed before elsewhere in the materiah gtate has a sovereign power to admit
foreigners within its territory and regulate thaativities, as well as to protect its nationals
abroad from acts contrary to international law. ¢&erdisputes might arise between states
or between states and investors within the contextthe investment activities of
transnational corporatiori§?

Investment dispute may either be state-to-statevastor-state investment disputes. State-

to-state (or “inter-state”) investment dispute naaige directly between the signatories of

" bid,

72 |bid.

" bid. 243-44

" UN, Volume IIl, 2004, p.316
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11As, or to issues that first arise between invesémd their host states, but then becomes

inter-state dispute$?>

Governments may take measures affecting the estiafdint, and operations of investment
might create disputes, and such disputes are g@tedainder state-to state disputés.
Dispute Settlement Arrangements (DSAs) are madBA® or at national laws. At the
international level, two states may arrange disgetdement mechanisms. There is lack of
compulsory dispute settlement force within the imé¢ional system at large. Thus, the
parties involved must ensure that they can sétéalisputes amicably and peacefdlly.
What are the objectives and purposes of DSAs? Tisé purpose is to ensure the
availability of pre-determined set of procedureat tiill help parties to decide upon the
disputes that will be final and authoritative demiscould be made if dispute arises.
Second, the purpose is not only to settle disageae&nconcerning the interpretation,
implementation or application of the provisionslié, but also to avoid of conflict. So as
to avoid conflict, governments are required to fiyaind discuss on the issues. In addition,
it is an obligation of the parties to discuss beftirey resort to employ dispute settlement
mechanisms, with the intention of avoiding conflidin short, the purposes and objectives
behind the arrangement of DSAs include a contriouto “the avoidance, management

and settlement of state-to-state dispuféd”.

Disputes settlement mechanisms and their procedures

DSAs mainly provide for dispute settlement mechasighrough bilateral means. There
could also be third-party mechanisms to settleristate investment disputes.
Those two mechanisms include the followihg:

» Conciliations and negotiations;

» Ad hoc inter-state arbitration;

» Permanent arbitral or judicial arrangements fopdie settlement; and

5 |bid

7% |bid, Pp. 316-17
" bid, p.317

"8 |bid, p.318

" bid, p.320
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> Political or administrative intuitions’ decisionseabinding.

A) Consultations and Negotiations

Consultations and/or negotiations are typically fimst type of investment dispute

mechanisms that utilize a bilateral decision makimigpcess. Diplomatic channels,

negotiations and consultations are the three fatims which essentially involve a

negotiations process. Settlement of disputes throdglomatic negotiations and/or

consultations has been historically the most commeans to dispute settlement between
states. Negotiations could resolve the disputesnamore complicated cases, assist to
narrow down the issues to more manageable propertior they prepare them for

resolution by a third party proce€8.

Consultations facilitate the parties to exchandgermation and learning for the purpose of
avoiding the emergence of a dispute. Since corsuitgahave regulatory functions, and
could promote meaningful co-operation between trgracting partie$®*

Negotiations and consultations are normally coretudn an ad hoc basis. They are

flexible, and time framed to begin and end.

The following are examples:

Disputes between contracting parties concerningirttexpretation or application of this
agreement should, if possible, be settled throtnghdiplomatic channéP? Disputes or
differences between the counteracting parties caigg interpretation or application of
this agreement shall be settled through negotisifion

80 pid, p. 320

81 1bid

82 The UK model BIT, Article 9(1)

83 The Asian African Legal Consultative Committee (C model (A) BITs, articles 11(1)
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B) Ad Hoc Arbitration

Parties may fail to reach a mutually acceptableutsmi to their disputes through
negotiations. In such a case, most IIAs and bi#htevestment treats provide for recourse
to ad hoc arbitration. Then, an ad hoc arbitratioaty be established by the will and

participation of the partie$?

Each party selects one arbitrator within a presctiime period. In most cases, parties
select their own national, and this could ensuw there will be a member who has

knowledge of special circumstances prevalent ithaiscountry.®®

The parties are also required to select a thirdgrewho is non-national of both countries.
If they could not appoint, one either of them maguest the president of the International
Court of Justice to appoint an arbitrator. Therg pgarties will agree upon the working

procedures. Some DSAs provide for the time limithim which the arbitration is to be

completed For example, arbitration must be madecantpleted within six months of the

date of selection of the third arbitratGP.

C) Permanent arbitral and judicial institutions
There are permanent arbitral and judicial instosi to state disputes, for example, the
permanent court of Arbitration at the Hague andItiternational Court of Arbitration of
the ICC and ICSID®’

D) Permanent political intuition for dispute settlemert

DASs might provide resort to a political organ &mttlement of investment disputes. For
example, the ASEAN dispute settlement mechanisnthef governments of Burundi

84 UN, Ibid, p.327

8% bid, p.328

88 YN, Ibid, Pp.330-31

87 Article X(3) of the United States model BIT
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Darussalam, Indonesia, Malaysia, the Philippinésg&pore and Thailand, provides that
the panel procedures established by the SeniordaaionOfficials Meeting (SEOM) to
assist the body in ruling on the disp(fte.

INVESTOR-STATE DISPUTE

A dispute may arise between a private investorthadtate. Under customary international
law, such a dispute may be resolved in the tritgiaatl/or courts of the country concerned.
The court system may not be effective and the bovissmay recourse to diplomat or

enterprise®®

A dispute may arise over the interpretation of thespective rights and obligations under
the applicable investment law. A dispute may algseaas to the treatment according to
certain standards or failure to provide protectiequired by treaty or customary law. In

principle the dispute between a state and an iowvastsettled by mutual and amicable
means.”

9.3) INVESTMENT DISPUTE SETTLEMENT UNDER THE
ETHIOPIAN LAW

The Ethiopian investment laws regulate the settigroéstate-state and state —investor

disputes, which we will discuss in the neet sectibthe material.

9.3.1)DISPUTES BETWEEN ETHIOPIAN GOVERNMENTR AND
CONTRACTING PARTY

Bilateral investment treaties Ethiopia has conalliéh other countries stipulate different
mechanisms of investment disputes between Ethiop@arernment and other contracting

party. They are diplomatic channels. joint comnussand ad hoc arbitration.

88 United NationJbid, p.331
89 |bid, Pp. 347-48
90 |pid, p. 349
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A) DIPLOMATIC CHANNELS

In the present time, disputes are governed by th@gions of bilateral investment treaties.
A number of treaties provide that contracting artwill undertake consultations on
matters relating to the investment treaty. Thustigemay opt for any formal proceedings
to settle their disputes amicably. Some provisiohiilateral investment treaties explicitly
provide a forum for the resolution of dispuf@sFor example, the bilateral investment
treaty concluded by Ethiopia and the Governmenthef People’s Republic of China
provides that the representatives of the partiedl $lold meetings in Addis Ababa and
Beijing to

i) implement the agreement;

iii) exchange information on law and investment oppaies)

iv) resolve investment disputes;

V) exchange ideas to promote investment;
and other relevant issues(Art. 12).
In general, there is an opportunity for contractpagties to resolve their disputes before it
is submitted to third parties. Most investment tiesaprovide that the disputes shall be
settled through negotiation between the governmehtfie contracting parties. In other

words, disputes shall be resolved through diplotratiannelg®?

The investment agreements to which Ethiopia isreypacorporate such a mechanism. For
example the agreement we cited above provides uatete 8(1) that investment disputes

“shall, as for as possible, be settled by consahiahrough diplomatic channel.”

Thus, it is a requirement that a dispute be brolbgtiveen the ambassador of one of the

contracting parties and the relevant ministry &f ¢ther party. The matter could be settled

791 Dolzer, Rudolf and Stevens, Margar&ijateral Investment Treaties The International Centre for
Settlement of Investment Dispute, Martinus NigHedi., the Hague, 1995: p. 121
2 |bid, p. 123
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by the experts of both countries where the neesegrii.e. where the matter includes

technical issue&”

Any dispute that might arise between the contrgcparties i.estate-statedispute with
regard to the interpretation and application ofdgeeement must be settled by consultation
through diplomatic channel. Thus, diplomacy hasreagrole in solving investment

dispute.

B) JHIONT COMMISSION

It the dispute cannot be settled through diplomeliannel’** it must be given to a joint
commission constituted by representatives of badintigs. The joint commission is
empowered to convene without undue delay at theilesiqof the first party to take

action’®®

C) AD HOC ARBITRAL TRIBUNAL

D)
If the dispute cannot be settled within a specippedod of time, it must be submitted to an
ad hocarbitral tribunal. The tribunal shall be composédhree arbitrations, two selected
by the respective contracting parties, one selettgdthe two arbitrators. The third
arbitrator must be selected from a third statectvinas a diplomatic relation with them and

will act as a chairperson of the arbitral tribunal.

If the arbitral tribunal has not been constitutathim four months from the date of receipt
of the written notice for arbitration, the Presitlefithe International Court of Justice (ICJ)
is invited to appoint the arbitrator(s). The Presidof the ICJ should not be a national of

the contracting parties. If the President is aomal to either of the contracting party or is

% |bid

94 Under the Bilateral Agreement between Ethiopia @htha it must be submitted to the arbitral tribitifia
the dispute is not settled within 6 months whilemust be submitted to a joint commission under the
agreement between Ethiopia and Belgian-Luxemburgn&mic Union if it cannot be settled through
diplomatic channel.

9> Bjlateral Investment agreement between EthiopéBelgian-Luxemburg Economic Union, October
2006, Article 12(2)
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otherwise prevented from discharging the said foncthe next most senior memb&rof

the ICJ must be invited to appoint an arbitrator.

Once established, the arbitral tribunal has givengower to determine its own procedure.
Further, the decision of the arbitral tribunal mbstrendered on the basis of the terms of
the agreement and the principles of internatioma fecognized by both contracting
parties’”’ This provision gives the parties the opportunitpe guided by the principles of
the international law so long as they recognizedpt) the principles. It equally offers the
opportunity not to depend on international law piptes because the dispute may be
resolved without resort to international law. Thates may also differ in recognising
international principles to be applied. In suchaae; the international law would not be
applied. Thus, the agreement may not help to devietlernational principles on the area.
As to the manner of decision, the arbitrators sthaidcide by a majority of votes. The
decision may not include the reasons for the awandi, the tribunal must explain the
reasons of its award only when either of the parteguest® This by itself may be an
obstacle in the development of international latve Bward must be final and binding.

We have seen that each contracting party has thlet o appoint an arbitrator.
Accordingly, each party must cover the cost of @hneitrator and the proceedings. Both

should also cover the cost of the chairpersonetribunal’®®

9.3.2)INVESTOR-ETHIOPIAN STATE DISPUTE

There are various methods envisaged under bilaterastment agreements to settle

disputes between investor and contracting party.

798 According to the Bilateral investment agreemetwieen Ethiopia and Belgian-Luxemburg Economic
Union, Article 12(3) the Vice- President of the @il appoint the third arbitrator.

97 Bilateral agreement between Ethiopia and Ching;846)

98 Bjlateral agreement between Ethiopia and Ching;866)

"**Bilateral agreement between Ethiopia and China;84%)
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A) NEGOTIATION

Negotiation is the one of the mechanisms to seligputes between an investor and a
contracting party. Thus, one of the parties mayfywdhe matter to take an action. The
parties are encouraged to settle their differertbesugh negotiation, if necessary, by

seeking expert advice from a third pafty.

B) COURTS

Where the dispute cannot be settled through negwtjat must be submitted to the

competent jurisdiction of the State (codft).
C) ARBITRATION

It is also allowed for the parties to the disputswbmit their disputes to an international
arbitration even without exhausting the administeabr judicial remedies in the State. In
such a case the dispute must be submitted to otfe dbllowing organisations:

» An ad hoc arbitral tribunal set up according todhtration rules laid down by

the United Nations Commission on International €radw (U.N.C.I.T.R.A.LO.)

» The International Centre for the Settlement of Btireent Disputes(l.C.S.1.D.)

» The Arbitral Court of International Chamber of Coence in Paris;

» The Arbitration Institute for the Chamber of Comgem Stockholm.

The award of the tribunal is final, binding andasjuired to be executed by the

parties.

800 Bjlateral Investment agreement between EthiopéBelgian-Luxemburg Economic Union, October
2006, Article 11(1)
801 pid, Article 11(2)
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The International Centre for Settlement of Investmet Disputes(ICSID)

The International Centre for Settlement of Investhigisputes (ICSID) was created by the
World Bank in 1966. However, it is an autonomousrinational organization. It facilitates
the arbitration of disputes between member countaad foreign investors who are
nationals of other member staf8s.

The purpose of the convention is to promote an spimere of mutual confidence between
states and foreign investors. It has the aim ohwdtting a large flow of international
capital into countries which ratify it to safeguaadd promote the interests of investors
who, unlike states, have no recourse to the Intienmeal Court of Justic&’®

International Centre for Settlement of InvestmergpDtes (ICSID) Convention came into
force in 1966°* The Convention provided a complete, self-contaisgdtem for the

settlement of disputes between foreign investodstheir host states by arbitration.

The Convention opens the opportunity for contragtparties of bilateral investment

treaties (BITs) to incorporate arbitration to solwreestment disputes pursuant to the ICSID
clauses. Accordingly, it was in 1968 that the Nd#rals-Indonesia treaty included an
ICSID clause for the first tim&>

Jurisdiction

The jurisdiction of the Centre, as defined by A8{D) of the ICSID Convention, extends
to:
any legal dispute arising directly out of an inwvesnht, between a
Contracting State (or by any constituent subdivisior agency of the
Contracting State designated to the Centre by 8tate) and a national of

802 Bonner and Waits; 2007, p.12
893 Hailsham; 1991: 422

804 Dalzer and Steventhid, p. 120
803 pid, p. 130
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another contracting State, which the parties todispute consent in writing
to submit to the Cent/&°

Pursuant to Article 25(1) of the ICSID Conventidime following four requirements must
be met to have jurisdictiof?’

* There must be a legal dispute;

* It must arise directly out of an investment;

* The parties must have agreed to submit their désfutCSID;

» The dispute must be between a contracting staits @ubdivisions and a

foreign investor from another contracting state.

Thus, whenever there is a legal dispute about legfals, the first requirement is fulfilled.
The consent of the two parties is the “cornerstook’ICSID’s jurisdiction. Hence, all
parties concerned must agree to submit their disfruthe ICSID if it arise¥® The mere
ratification of the ICSID Convention is not in itseonsent to arbitration by a state. The
preamble of the Convention makes it clear thafication of the convention makes the
state party to it, but does not give the ICSID rsjliction to resolve the disput® Thus,

the state must give its consent clearly.

The consent may be given in an arbitration agreér@mcluded between the state and the
investor before or after the dispute has arfs&the Convention is flexible since it allows
the parties to declare their consent not in a simggtrument. Accordingly, the consent of
the host state might be set forth in appropriatvigions of its investment promotion
legislation®'! Once the party declares the consent, it may naebeked unilaterally; the

party is abided by the conséft.

806 pid, Pp. 130-31

87 Julian, Mistelis and Kroll; 2003: 776
808 Dolzer and Sternsbid , p. 131

809 julian, Mistelis, and Krolltbid, p. 777
810 hid

811 Dolzer and Stevenshid, p. 131
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The Award-The Arbitral Tribunal should make an award afte@araining the issues
(disputes) submitted to it. The award must be anadwriting and state the reasons on
which it is based™ According to Article 48(1) of the Convention, tlaevard must be
decided by majority vote, and be signed by membttise tribunal who voted for ft*

The Centre must not publish the award without tresent of the parti€s> The Secretary
General must dispatch certified copies of the awarthe parties. The date the copy is
dispatched is considered as the date of the ai/afithe award should be registered and it
has the same force and effect as a judgment a@tloet (High Court). Therefore, it will be

executed like any other judgment made by the &3(rt.

QUESTIONS

1) What do you understand by ICSID?
2) What are the requirements that must be fulfibg the ICSID to arbitrate
3) Discuss how contracting parties may settlesiment despite through diplomatic
channels.
4) To solve investment disputes by diplomatic clesyrexperts play great role.
Comment.
5) Analyze arbitration as an f investment dispugehanism.
6) Compare and contrast settling investment disputeourts of law and through

arbitration.

SUMMARY

We have learnt that a dispute may be settled bytcadf law or outside courts. We have
seen that judges are highly qualified in solvingpdites, courts use formally established
procedures, and the principles applied are reliabké reasonable. On the other hand, we

813 Art. 48(3) of the Convention
814 Art. 48(2) of the Convention
813 bid, Art. 48(5)

818 hid, Art 49(1)

817 Hailsham; 1991: 430
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have identified that courts may develop hostilithielh may destroy the chance of
disputants to work together after the dispute idesk And this does not favour investment

Hence parties resort to settle their disputes babort.

We have seen that the Ethiopian legal system altbevparties to solve their dispute in
courts of law as well as out of court.

We have considered that ADR is a procedure folirsgth dispute by means other than
litigation.

When we say alternative, we mean alternative totsou

So, we have seen that arbitration, conciliationdiatéon and negotiation and compromise
are mechanisms of alternative dispute settlement.

Further, we have discussed that an investment wispuiay be settled by utilizing
diplomatic channels. Thus, governments can seltéar tinvestment disputes through
negotiation. Arbitration is the other means to sdlwestment disputes.

We have seen that arbitration offers flexibility fovestors; it offers advantage to preserve
privacy among others. We have seen that arbitratois give their award in writing which
is executable.

Review Questions

1) Arbitration is one form of out of court dispute o&gion method. According to
Article 318(2) of the Civil Procedure Code the de&mn made by arbitrators should
comply with the legal provisions on judgment. Daiyaelieve that it is still an

alternative to court proceeding? State you reasibn

2) Compare and contrast conciliation and mediatiomftbe investment dispute

settlement point of view.

3) Gerbru and Hiruth have a partnership in businesbr@is working as a manager
to their partnership. However, Hiruth is not contédate with the performance of
Gebru and the finding of auditors shows that théngaship has lost Birr
130,000.00. As a result, she claimed 130.000.000f®m him. Then, each of
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them elected one arbitrator, Hellen and Zinabu. tWeearbitrators on their part
elected the third person. Abebe, as an umpireefrthunal. Hellen, the arbitrator
elected by Gebru is his girlfriend. Hellen has sefdi to hear the evidence produced
by Hiruth. She also mistreats Hiruth during thegeiss while other two arbitrators
remain neutral. Finally, Hiruth becomes the lodethe claim.

Can Hiruth lodge an appeal to court? Why or why no®
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True/False

1. If an investment project uses technology tleafatively affects the environment, the hos

state may oblige the investor to take proper envirental measures.
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2. Cancelling an investment contract if the invesitrpollutes the environment is always
an easy task.

3. The Investment Law as it stands now enabl th@gitan Investment Commission to
study impact assessment of a given investmentgiroje

4. The Ethiopian Government need not bother ab&ethver or not an investment violates
the people’s right to development.

5. One of the requirements to be fulfilled to e#tldispute is that it needs settlement.

6. Investors opt to settle their disputes out afrteince the court system involves an
antagonistic process.

7. The most important investment dispute settleprsadording of the convention, is
agreements.

8. Arbitration is more informal but it does not@ffan opportunity to keep the dispute not
to be public.

9. ICSID has a jurisdiction to settle disputes tréde from commercial activities other
than investment.

10. ICSID will have a jurisdiction to settle investnt disputes if parties give their consent
for arbitration.

11. An award rendered by the ICSID could be publisivithout the consent of the parties.

12. The International Centre for Settlement of btueent Disputes (ICSID) is an
organization dependent upon the World Bank.

13. Investment incentives are aimed at attractmgifin investment to Ethiopia.

14. In principle nationalization and expropriatiof investment are the same.

15. The concept of a joint venture under the EtlloCommercial Code and the
Investment Law is similar.

16. Ethiopia, being member to the common markeE#stern and Southern Africa, offers
a good opportunity to invest in Ethiopia.

17. The Ethiopian Investment Commission is empod/évassue directives to promote
investment in Ethiopia.

18. Regional investment organs have the powec#mée investors who want to invest in
the Regions according to relevant laws.

292



19. Investment is regulated under the Ethiopiandativ a view to making sure that it
promotes the development of the country.

20. Our law provides that the investor must sulth@tdescription of an intended
investment project.

21. Bilateral investment treaties are one formegjutating investment transaction.

22. If the rules that are incorporated in bilaténgestment treaties are continuously used
by other bilateral treaties, they could be an mag&onal law in the area.

23. In the history of investment, the effort to gavit by an multinational instrument has
not been successful.

24. Trade related investment measures represertfdhe efforts to govern investment at

the international level.

Choose

1. Which of the following should be fulfilled, indar for the ICSID to have a jurisdiction
to settle a despute?
A. There must be a dispute.
B) The dispute should arise from trade.
C) The parties must agree to submit their disppt€8ID.
D) A and B Are correct.
E) A and C are correct.

2. A consent to submit an investment despite td@siD may be given

A) After the dispute has arisen.
B) Before the dispute has arisen.
C) Both
D) None
3. The remedy that could be taken where the invastiproject is found to be hazardous to
the environment is
A) Granting permission
B) Rejecting permission
C) Both
D) None
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4. The method by which wecan check whether or rgiwen investment project has the
negative impact on environment is
A) Making an impact assessment
B) Testing the project for six months
C) Recruiting a supervisor after granting an invesit permission
D) None
5. The Right to development, incorporated under@uamstitution is the right of
A) an individual
B) people
C) a certain group
D) All
6. Which of the followindS NOT an incentive under the Ethiopian Investment Law?
A) Exemption from income tax
B) Exemption from payment of customs duty
C) Exemption from all types of tax for 15 years.
D) Aand B
7) Which of the following is a guarantee to foreigaestors?
A) To transfer profits to their country
B) To invest in any region
C) To collect value added tax
D) To live in their home country
8. Which of the followindS NOT a form of investment in Ethiopia?
A) Sole proprietorship
B) Share Company
C) Private Limited Partnership
D) Limited Company
9. Which of the following is an opportunity to irsten Ethiopia?
A) Availability of market
B) Availability of raw materials
C) Cheap labour
D) All
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Review Questions |

1)
1)

2)

3)

4)

5)

6)

7)

8)

9)

Choice
Which of the following is not an element of theid@fon of investment?

A) Expenditure of capital B) Degradat
C) Enterprise Dyéstor

Which of the following is a pre-requisite for invesent?

A) Saving B) Consumption  C) Norooitment D) all

An economic theory based on the premise that fraen will yield maximum
productivity is known as

A) the middle path B) the dependeti®ory

C) the liberal consensus D) the classicaphe

The first attempt to create rules to govern thedowoh of foreign investment has
been made by

A) the United States of America B) the Eperan Union

C) the ILO D) the United Nations

Arbitral awards are sources of iaténal law on foreign
investment.

A) subsidiary B) primary Ceeientary d) original

Which of the following is not a feature of bilatenavestment treaties?

A) equitable treatment B) disdnation

C) compensation D) Na#btreatment

Rights of states to regulate the flow of foreigmastment emanates from

A) political right B) social condition C) sovereignty D) none

Which of the following are areas open to joint istreent?

A) banking B) insurance C)electric powdrTelecommunication services
The Investment Commission has the power to

A) Initiate policies  B) issue proclamatiorC) A and B D) none

10)Which of the following is not a favorable situatitminvest in Ethiopia?
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11)Joint venture may take the form of

A) corporate joint venture B) parstep joint venture
C) Private joint venture D)Aand CE) Aand B
12) Which one of the following is a financial incerdi
A) subsidized credits B) income tax deduction
C) granting monopoly right D) AcaB
13) A guaranty to investors may be
A) guarantee against loss B) guarantee against expropriation
C) guarantee against poverty D) all

14)A dispute that arises from investment may be resbly
A) elders B) fighters C) irdation D) none
15)To protect the environment, states may
A) promote polluting activities B) encogeaabsolute machines

C) Chan agreements D) all

1)) True/False

1) Disputes arising from foreign investment can belke by the International
Centre for Settlement of Investment Disputes.

2) In arbitration, the dispute will be resolved withautrial of the case.

3) As arule, arbitration of investment dispute iswdéry.

4) The prevailing Ethiopian Government is duty boumdniake sure that investment
does not make few individuals rich while the peagléarge remain poor.

5) Now a days, states do not bother about whetheotothe investment projects harm
the environment

6) Our government can not expropriate even thoughiiitended to be made for the
public interest.

7) Nationalization of investment which has ideologicaér tone is an act of bringing
the investment under ownership.

8) The Ethiopian investment law allows investors tpam capital goods and

construction materials that are necessary for theestments to Ethiopia
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9) The concept of joint venture is employed to haweilar (same) meaning under
Ethiopian laws.

10)Company, as a form of investment in Ethiopia, affeo opportunity to raise
capital.

11)Investors have an opportunity to invest in minimédgn Ethiopia.

12)In Ethiopia, a regional investment organ has a tlutgport to the federal
governments an investment is granted by it.

13)Governmental regulations of investment are aimedisatimination. and consumer
protection.

14)Bilateral investment treatise accord fair and explé treatment to investors.

15)General principles of law are strong norms useda ssurce of international law on
foreign investment.

16)The existence of non-democratic government maytheeat to foreign direct
investment because the investment, contracts rbglbhanged if such government
is replaced by a democratic one.

17)According to the classical theory foreign directestment is beneficial to both the
capital sending and host states economy.

18)lt is legal to for a foreign investor invest onrgting mills in Ethiopia.

19)Investment is of long-term in nature and thus tisn@n essential element of
investment.

20)Developing countries have very strict laws to pecoteeir environment. Which, in

turn, repel, foreign direct investment.

) Matching
A B
1) 1966 A) ICSID convention came into force
________2)pinio juries B) the World Bank Guiaeds on foreign
investment
3) Portfolio investment C) igreinvestors are allowed to invest in
mining
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________4)The 1956 income tax

decree of Ethiopia

5) 1992

6) Sweden

7) The Ethiopian civil

Aviation Agency

8) COMESA

9) Incentives

10) Arbitration
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Review Questions |
Answer key
I) Choice
1) B 6) B
2)A 7)D
3)C 8) D
4)D 9) A
5) A 10)B
II) True/False
1) True 6) False
2) False 7) True
3) True 8) True
4) True 9) False
5) False 10) False

D) Gomsais a source of international law on

foreign investment
E) Investment implementing organ in
Ethiopia
F) Out of court investment dispute
settlement mechanism
G) Monent of money for the purpose of
buying shares in a foreign country
Ethiopian investment year
[) Ethiopian Investment year
J) Intended to promote positive economic
benefits
K) A market for investors in Ethiap
L) The first proper law to regulate

investment in Ethiopia

11) E

12) A

13) B

14) C

15) C
11) True 16) True
12) True 17) False
13) False 18) False
14) True 19) True
15) False 20) False



[11) Matching

1) A 4)L 7E
2) D 5) B 8) K
3)G 6) | 9) J

10) F

Review Questions |l
I. Choice
1) Which of the following in NOT an element of the iéion of investment under
the Ethiopian law?
A) Expenditure of capital
B) Investor
C) Non-expansion
D) Enterprise

2) Investing in the form of shares is considered to be

A) Expensive B) Expansion
B) Safe D) All
3) A theory that treats foreign direct investment dm®le beneficial to the host
economy is theory.
A) Dependency C) Liberal
B) Middle path D) Classical

4) A theory that argues that foreign direct investmemo wholly beneficial to the

capital sending country is theory.

5) The international instrument that reasserted tjiat 0f all states to regulate,
supervise, and expropriate and nationalize forgigastment was.
A) Charter of the United Nations
B) Charter of economic right and duties of states
C) African charter
D) European commission
6) In respect of the development of international &fvioreign direct investment , the

effort made by developing countries in 1970’s re=iiin
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A) Drafting a code of conduct for multinational poration
B) Drafting a code of conduct for host states
C) Having a convention on foreign direct investment
D) Concluding a bilateral investment treaty
7) Ethiopia has concluded a number of bilateral itmesit treats. The main purpose
of these bilateral treaties is .
A) To create favourable conditions for foreign istgs in Ethiopia
B) To create favourable conditions for investment
C) To create disfavourable conditions for investtmen
D) To discourage investment in foreign countries
8) In respect of expropriation of investment, bilat@naestment treaties provide that
A) Expropriation is made exceptionally for the pabhterest
B) Where expropriations made, it must be made witligscrimination
C) Compensation should be effected without unreatsierdelay.
D)AandC E) All
9) Regulation of investment may be reigumat
A) Market C) Coopera
B) Individual D) Monopstic
10)Which of the following sector is open to the staténvest on ?
A) Telecommunication services C) Mfacturing of Neurons
B) Electric power D) None
11)Which of the following investment organ has the powo issue directives?
A) The Investment Commission C) Thedstynent Board
B) The Ethiopian Electric Agency D) The iBihian Civil Aviation Agency
12)Which of the following parts of our country do N@Tfer opportunity for oil and
natural gas?
A) The Ogaden C) The Blue Nile Reftvalley
B) the Tekeze Riftvally Dhe Southern Riftvelly
13)There are investment options in Ethiopia. Identifie which is NOT an investment
option.



A) Sole proprietorship ) @e person company

B) Joint investment D) The Southern Riftvalley
14)The Ethiopian government may undertake investnienugh

A) Joint venture C) Cooperative society

B) Private limited company D) Ralenterprise
15)Developing countries adopt incentivesttt@act foreign direct

investment.

A) Financial C) Non firaal

B) Fiscal D) All

16)Which of the following is a guarantee to investonsler the Ethiopian law?
A) Guarantee against expropriation
B) Guarantee to work
C) Guarantee for profit
D) Guarantee for market
17)How are environmental concerns in investment je&tic
A) The host state can exclude an investment preybete it causes irreversible
damage on environment.
B) The capital sending country can pollute the esmunent
C) The UN can stop the project
D) The has state can bring the case to the AU.

18)Ethiopia have the right to economic developments filreans that

A) investment should promote unsustainable econdeelopment of the people

B) Investment should be profitable only for theaator
C) Investor could dismiss employees as s/he wishes
D) Investment should promote sustainable developwiethe people.
19)A dispute that arises from investment activitiealdde settled
A) by court of law C) Both A& B
B) Out of court D) None
20)According to the convention for the Internationa&n@r for Settlement of
Investment Dispute (ICSID), an investment disputgy/iine settled out of court

A) through diplomatic channel
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B) By judges appointed by government
C) By the general secretary of UN
D) All

II) True/False

1) For the International Centre for Settlement of Btweent Dispute to have a
jurisdiction contracting states are not requiredit@ their consent.

2) Arbitration is a mechanism to settle investmenpdis out of court which offers an
advantage to minimize hostility.

3) The Ethiopian government is obliged to promoteriplet of sustainable
development of all the people through investment.

4) A state has no right to cancel investment agreesrteat cause significant harm to
the environment after it began.

5) Investors need investment guarantees against afifation and expropriation
should be clearly stated under national laws.

6) The prevailing standard of compensation where itnvest is expropriated
stipulates that compensation should be partial.

7) Exemption from payment of customs duty is one efititentives granted to
investors under the Ethiopian law.

8) A foreigner may have an option to invest throudiranch where the foreign type
of business organization is not a recognized foyrthb host state law.

9) Joint venture recognized under our investment lsna m@int investment with a
government is a partnership without having legatpeality.

10)Infrastructure is one of the sectors in which ingesmay make their investment in
Ethiopia.

11)The Ethiopian Investment Commission serves as astop shop since some of the
necessary matters are completed there.

12)Ethiopia has liberalized its economic policy ancefgners can invest in the
financial sector.

13)An investor can not carry at investment in Ethiopidess s/he/it is granted a

business license.
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14)The current trend is for liberal consensus in ragg) investment.

15)The basic rationale for regulating investment isviden the role of multinational
corporations in the political sphere in additiorthe economic one.

16)Bilateral investment treaties accord fair and exhlé treatment to investors.

17)According to trade- related investment measures\astor is free to see its
product in the host state.

18)Decisions made by an International Court of Jusireeregarded as subsidiary
sources of international law on investment.

19)Socialism con not be regarded as a risk to fordiggct investment at all

20)Investment law is a branch of law that combines d&wontract and property law.

IV)  Matching
A B
1) Reward A) Changemustry
____2) Nationalism B) World Bankidglines on foreign investment
_3)1992 C) Out ofid investment despite settlement
mechanism
____4) Local content D) Prospectixfifs
__5)1959 E) Préfiim investment
_______6) Arbitration F) Forms of M8
_______T)Broadcasting G) Religiousdfamentalism
services H)eTirst bilateral investment treaty was conduced
______ 8) Raw materials [) A sector tbanot allowed for foreigners to invest
in Ethiopia
_____ 9)ucrum cessans J) Involves an antagonistic person
______10) Courts of law K) Favourabteation to invest in Ethiopia
V) Fill in the blank space
1) In case of expropriation of investment, consideration and

bargaining are always involved in determining theant of compensation.
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2) Our investment law guarantees transfer of

accruing from their employment to the

3) The power to regulate investment flows from

and other payment
amount of compensation.

of host states.

4) A foreign national permanently residing in Ethiopiad having made an investment

is know as investor.

Review Questions

Answer key

I) Choice (1.5 points each)

1) C 6) A 11) C
2)B 7)B 12) B
3)D 8) E 13) C
4)C 9) A 14) D

II) True/False (1.5 points each)

1) False 6) False 11) False
2) True 7) True 12) False
3) True 8) False 13) True
4) False 9) False 14) True
5) True 10) True 15) False

[1I) Matching (0.5 point each)

1)E 5) H 8) K
2)G 6) C 9)D
3)B o) 10) J

IV) Fill in the blank space (1 point each)
1) Political
2) Salaries, expatriates
3) Sovereignty

4) Domestic
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18) D
20) A

16) True
17) False
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Investment— Commitment of funds to accrue profit.
Investor — One who invests outside his/her/its home state
Domestic investor— An investor who made an investment in his/hen country.

Foreign investor— An investor who is a foreign citizen and investisside his/her

country.

Direct foreign investment— is an investment made to acquire a lastingesten
an enterprise functioning in an economy other tham of an investor, with a power

to control it, with the purpose to accrue profit.
Profit — gain from an investment in the form of capappreciation of yield

Law of investment— a branch of law consisting of set of rules tiegulate

investment.

Portfolio investment — A foreign investment made by purchasing shanelsosher

types of securities without having the power totoarthe investment.
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ANNEX |
PROCLAMATION No. 280/2002(as amended)
RE-ENACTMENT OF THE
INVESTMENT PROCLAMATION

WHEREAS, the encouragement and promotion of investrhas become necessary so as
to accelerate the economic development of the cpamd to improve the living standard
of its people;
WHEREAS, in addition to that of domestic investatds deemed essential to widen the
scope of participation of foreign investors andailitate conditions thereof with a view to
enhancing the country’s investment activities;
WHEREAS, the system of administration of investimapeds to be transparent and
efficient;
WHEREAS, to these ends, it has become necessamevige the existing law on
investment;
NOW, THEREFORE, IN ACCORDANCE WITH Article 55(1) ehe Constitution of the
Federal Democratic Republic of Ethiopia, it is ligreroclaimed as follows:
PART ONE
General
1. Short Title
This Proclamation may be cited as the “InvestmeatiBmation No. 280/2002.”
2. Definitions
In this proclamation, unless the context requithewise:
2.1 Investment” means expenditure of capital by arester to establish a new
enterprise or to expand or upgrade one that alreasys;
2.2 Enterprise” means an undertaking established fop@ses of gaining profit;
2.3 Capital” means local or foreign currency, negoliinstruments, machinery or
equipment, buildings, initial working capital, peapy rights, patent rights, or
other business assets;

2.4.“Investor” means a domestic or foreign investorihg invested in Ethiopia;
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2.5.“"Domestic Investor” means an Ethiopian or a foreigtional permanently
residing in Ethiopia having made an investment, ianbides the government,
public enterprises a well as a foreign nationahjdgtian by birth and desiring to
be considered as a domestic investor,

2.6Foreign Investor” means a foreign or an enterpos®ed by foreign nationals,
having invested foreign capital in Ethiopia, andudes an Ethiopian
permanently residing abroad and preferring treatrag foreign investor;

2.7 Foreign Capital” means capital obtained from fgresources, and includes the
re-invested profits and dividends of a foreignestor;

2.8Expansion/up grading” means increasing in valyemore than 25%, the full
production or service capacity of an existing gmtise, be it in variety, volume,
or both;

2.9Appropriate Investment Organ” means the Ethiograrestment Agency,
(hereinafter referred to as the “Agency”), estdtd under this Proclamation or
the executive organ of a Region empowered to issugstment permits;

2.10. “Public Enterprise” means an undertaking, whollyned by the Federal or
regional government established to carry out mantufeng, distribution,
service rendering or other economic and relatediges for gain;

2.11. “Government” means the Federal Government or adRedjiGovernment;

2.12. “Region” means any of those specified under Arti&lél) of the
Constitution of the Federal Democratic Republi€dfiopia and for the
purpose of this Proclamation includes the Addisi#b@ity Administration and
the Dire Dawa Administrative Council,

2.13. The phrase “export-oriented no-equity based foreigerprise
collaboration” means a 100% export-oriented comtigE@rrangement between
a domestic investor and foreign enterprise in wiinehforeign enterprise
provides, among others, all or some of the follayin

Guaranteed external market access;
Export product and production know-how;
Export marketing know-how;

Export business management know-how;
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Raw materials and intermediate inputs needed fpomproduction.
2.14. *“Transfer of technology” means the transfer of eystic knowledge for the
manufacture of a product, for the application oprovement of a process or for
the rendering of a service, including managemedtraarketing technologies,

but shall not extend to transactions involving tiere sale or lease of goods.”

3. Scope of Application
The provisions of this Proclamation shall not beplapble to investments in the
prospecting, exploration and development of mirseaald petroleum resources.

PART TWO
Investment Objectives, Areas and Incentives
4. Investment Objectives of the Federal Democratic Reblic of Ethiopia
The objectives of the investment policy of the €@t Democratic Republic of Ethiopia
are designed to improve the living standards of peeples of Ethiopia through the
realization of sustainable economic and social kbgwveent, the particulars of which are
the following:

1) to accelerate the country’s economic development;

2) to exploit and develop the immense natural rescunE¢he country;

3) to develop the domestic market through the grovithroduction, productivity,
and services;

4) to increase foreign exchange earnings by encouwyagipansion in volume and
variety of the country’s export products and sergiand the improvement of
their quality as well as to save foreign excharfgeugh production of import
substituting products;

5) to encourage balanced development and integratetbauc activity among the
regions and to strengthen the intersectoral linkadehe economy;

6) to enhance the role of the private sector in trezlacation of the development
of the country’s economy;

7) to render foreign investment play its proper ratetlhe country’s economic

development;
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8) to create wide employment opportunities for Ethémgi and to foster the
transfer of technical know-how, of managerial skiind of technology required
for the progress of the country.

5) Areas of Investment Reserved for the Government ajoint Investment with

the Government

1) The following investment areas are exclusiveerved for the Government:

(a) Transmission and supply of electrical energgugh the Integrated National

Grid system: and

(b) Postal services with the exception of couraviges.

2) Investors shall be allowed to invest in thedwaling areas only in joint venture

with the Governmenti@e 720t 2C N+ 78+ NF);

(a) Manufacturing of weapons and ammunition; and

(b) Telecommunication services.

(c) air transport services using aircraft witheating capacity of more than 20

passengers.

6) Areas of Investment Reserved for Domestic Investors

Areas of investment shall be specified by regufetito be issued by the Council of
Ministers.

7) Regarding Investments to be undertaken in Joint Veture with the

Government

The Supervising Authority of Public Enterpriseslsheceive investment proposals

submitted by any private investor intending to stvén joint venture with the

government; it shall submit same to the MinistryTodide and Industry for decision
and, upon approval, designate a public enterpasevest as partner in the joint
investment.
8) Areas of Investment Open for Foreign Investors
All areas of investment, other than those exclugixeserved, under this Proclamation,
for the Government or joint venture with the Goveamt a7 7277 IC NP7T)
or for Ethiopian national or other domestic investovhich shall be specified by
regulations to be issued by the Council of Ministeshall be open for foreign investors.
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9) Investment Incentives
1) Areas of investment specified by regulationbeassued by the Council of
Ministers pursuant to the investment objectivetestander Article 4 of this
Proclamation shall be eligible for investment inoess.
2) The regulations to be issued pursuant to Suigl&rtl) of this Article shall
determine the type and extent of entitlement termtives.
PART THREE
Forms of Investment and Capital
Requirements for Foreign Investors
10)Forms of Investment
1) Investment may be effected in one of the follogviorms:
(a) Sole proprietorship
(b) Business organizations incorporated in Ethigpiabroad;
(c) Public Enterprise established in accordanch thie relevant law;
(d) Cooperative Societies formed in accordance thigrelevant law.
2) Any business organization specified under Suiclker(1)(b) of this Article shall
be registered in accordance with the CommerciakeCQwdany other relevant law.
11)Capital Requirements for foreign Investor
1) Any foreign investor to be allowed to invest guant to this Proclamation, shall
be required to allocate a minimum capital of 100,06 dollars for a single
investment project.
2) Notwithstanding the provisions of Sub Articlg @I this Article, the minimum
capital required of a foreign investor investinjty with domestic investors shall
be 60,000 US dollars.
3) The minimum capital required of a foreign inweshvesting in areas of
engineering, architectural, accounting and auditises, project studies or business
and management consultancy services or publisimal ise:
(a) 50,000 US dollars if the investment is made Nyham his own;
(b) 25,000 US dollars if the investment is madatjgiwith domestic investors.
4) A foreign investor:

(a) re-investing his profits or dividends; or
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(b) exporting at least 75% of his out puts
shall not be required to allocate a minimum capital
5) Any foreign investor having brought investmeapital into the country shall
have registered same at the National Bank of Etaiapd obtain a certificate of
registration.

PART FOUR

Investment Permit

12)Requirement of Permit

4)
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1) The following investors shall be required toabtinvestment permits:
(a) foreign investors;
(b) foreign nationals, excluding Ethiopians by jrtaken for domestic investors
pursuant to Article 2(5) of this Proclamation;
(c) domestic investors investing in areas eligfbleincentives;
(d) domestic and foreign investors making investimién partnershipé 71
A0 PULLeLCT PUIC @-NTS PR QNN
2) Notwithstanding the provision of sub-Article (1) diis Article, a foreign
investor intending to buy an existing enterpris@iider to operate it as it stands or
to buy shares of an existing enterprise shall abtaiior approval from the Ministry
of Trade and Industry
3) Upon receipt of an application made in accordanitk sub-Article (2) of
this Article, the Ministry of Trade and Industryadhafter examining the matter in
light of the relevant laws within two working days:
(a) register the share transfer or replace thenbkssilicense upon receipt of the
appropriate fee, where the application is founceptable; or
(b) notify to the investor its decision and thes@athereof in writing, where the
application is found unacceptable
The provisions of this Article shall not affect thght of an investor of Ethiopian
national or foreign national, an Ethiopian by bitdken for domestic investor,
intending to invest, in conformity with the relevdaws of the country, in areas not
eligible for incentives or waiving his right of @¢ment in those areas eligible for

incentives.



13)Application for Investment Permit by a Domestic Investor

20)An application for investment permit by a domestiestor shall be made in a
form designed for such purpose and submitted tegetith the following
documents:

(a) Where the application is signed by an agephaocopy of his power of
attorney;

(b) Where the investment is to be made by dividual person, a
photocopy of his identify card, or a photocopyu# tertificate evidencing his
domestic investor status and his recent two passjzar photographs;
(c) Where the investment is to be made by a busioggnization, photocopies
of its memorandum of association and Articles sbagtion; or where the
business organization, photocopies of its memonanofuassociation and
Articles of association; or where the business miggdion is to be newly
established, in addition, it shall submit photoespof the shareholders’ identity
cards or photocopies of certificates evidencingefi®mmestic investor status;
(d) Where the investment is to be made by a pwdriterprise, a photocopy of
the regulation under which it is established ohatpcopy of its memorandum
of association and Articles of association; and
(e) Where the investment is to be made by cooperabiciety, a photocopy of

its Articles of association.

14)Application for investment permit by a foreign Investor
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Application for Investment Permit by a foreign ist@r shall be made in a form
designed for such purpose and submitted to the &gemgether with the
following documents in two copies:
(a) where the application is signed by an agephaocopy of his power of
attorney;
(b) where the investment is to be madarindividual person, a photocopy of the
pages of a valid passport showing his identity lsisdecent two passport size
photographs;
(c) where the investment is to be mada bysiness organization incorporated in

Ethiopia, photocopies of its memorandum of assimeiadnd Articles of



association; or where it is to be newly establisheaddition, it shall submit
photocopies of the pages of a valid passport di shareholder showing his
identity;

(d) where the investment is to be mada byanch of a foreign business organization
in Ethiopia, photocopies of its memorandum of asdmn and Articles of
association or a similar document of the parentpaomg; and

(e) where it is a joint investment by datieeand foreign investors, in addition to the
documents provided under (c) above, photocopiédenitity cards or photocopies
of certificated evidencing the domestic investatis$ of the domestic investors, as
the case may be.

15) Application for Investment Permit for Expansion or Upgrading
1) An application for investment permit to expanwdipgrade an existing enterprise
shall be made in a form designed for such purpasiesabmitted together with
the following documents:
a) where the application is signed by an agent, aquogy of his power of
attorney;
b) where the investment is made by a business orgamzghotocopies of its
memorandum of association and Articles of assariatind
c) Photocopy of a valid business license of the engstinterprise.
2) The application form and documents stipulatedenrSub-Article (1) of this
Article shall be made:
in two copies, where they are to be submitted éoAbency; or

in one copy, where they are to be submitted to &tedilnvestment Organs.

16)Issuance of Investment Permit
1) Upon receipt of an application made in accordamith Articles 13, 14 or 15 this
Proclamation, the appropriate investment organ,shiéér examining the intended
investment activity in light of the Proclamatioredrilations and directives issued
thereunder within five working days:
(a) issue the investment permit upon receipt efappropriate  fee, where the

application is found acceptable; or
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(b) notify to the investor its decision and thasen thereof in writing, where the
application is found unacceptable.

2) The appropriate investment organ shaterassuing the investment permit, notify
the concerned government institutions that theedatould conduct the necessary
follow up.

3) An investment permit shall contain the following

(a) the name, nationality and address of the iovest

(b) the investment activity; and

(c) the region in which the investment is to be enad

4) a holder of an investment permit shall not lwpineed to obtain a business license

until completion of project implementation and ttenmencement of production or of

rendering of service.

5) an investment permit may not be transferrechtulger person without the prior

authorization of the appropriate investment organ.

6) where an investment permit is transferred tdlargperoson or where any change

occurs in its content, it shall be submitted todperopriate investment organ and

amended accordingly.

17)Renewal of Investment Permit
1) An investment permit shall be renewed annuailyl the investor commences
the marketing of his output or services; providealyever, the investor shall submit
progress reports on the implementation of the ptpfe the appropriate investment
organ, at the end of every six months.

2) An application for renewal of an investment pishall be submitted at least a
month before the end of a period of one year fackthe permit remains valid.

3) The appropriate investment organ shall renewrthestment permit, where
satisfied, as to the existence of sufficient cdas¢he delay in the commencement
or completion of implementation of the project.

18)Suspension or Revocation of Investment Permit
1)Where an investor violates the provisions of tRi®clamation or regulations or
directives issued to implement this Proclamatibe,dppropriate investment organ

may suspend the investment permit until the invdstkes due corrective measures.
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2) the appropriate investment organ may revokene@siment permit where it is
ascertained that:

(a) the investor obtained the permit fraudulentlypp submitting false information
or statements;

(b) the investor has transferred the permit to lagoperson without the
authorization of the appropriate investment organ,

(c) incentives granted are misused or illegallpgfarred to another person;

(d) the investor has failed, without good causd, z@f this Proclamation.

(e) If the investor is found engaged in a commercaivay without obtaining a
business license”.

3) The appropriate investment organ shall, prisuspending or revoking a permit,
notify the investor in writing as to the causestking such action and allow him a
period of one month to present his views thereon.

4) The appropriate investment organ shall suspenevoke the permit where the
investor fails to respond within the time limit poeibed in sub-Article (3) of this
Article or presents unacceptable justification.

5) Upon suspension of an investment permit, thestor shall immediately lose
entittement to all benefits.

6) Upon revocation of an investment permit, theester shall return within 6
months all the benefits he was granted.

7) An investment permit may not be suspendedwwked by any organ other than

the appropriate investment organ having issued same

19)Right to appeal

An investor who has a grievance against a decii@m appropriate investment organ

may, within 30 days from receipt of the decisiopp@al to the Federal Investment

Board or to the concerned organ of a Regional Gowent, as may be appropriate.
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PART FIVE

Transfer of Technology, Loans, Utilization of foregn currency, and Remittance of

Funds

20)Technology Transfer Agreements

1) Where an investor concludes a technology transfgeement related to his
investment, he shall submit the same to the Agémcgpproval and registration.
2) Upon receipt of an application for registratias per Sub-Article (1) of this
Article, the Agency shall issue the registratiortifieate within two working days.
3) A technology transfer agreement which is notsteged in accordance with this

article shall have no legal effect.

21)Loans and utilization of Foreign Currency

1, An investor who acquires an external loan dialle such loan registered with in
the National Bank of Ethiopia in accordance wité tlirectives of the Bank.

2. For transactions related to their investmengifm investors shall be allowed to

open and operate foreign currency accounts in aattlocal banks in accordance

with directives of the National Bank of Ethiopia.

22)Remittance of Funds
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1) Any foreign investor shall have the right, ispect of an approved investment,
to make the following remittances out of Ethiopiaconvertible foreign currency at
the prevailing rate of exchange on the date of ttamge:

a)Profits and dividends accruing from investment;

b) Principal and interest payments on externaldoan

c) Payments related to a technology transfer ageaemagistered in accordance
with this proclamation:

d) Proceeds from the sale or liquidation of an rgmige;

e) Proceeds from the transfer of shares or ofglantvnership of an enterprise to a
domestic investor.

2) Expatriates employed in an enterprise may ramipnvertible foreign currency,
salaries and other payment accruing from their eympént in accordance with the

foreign exchange regulations or directives of thentry.



PART SIX
Investment Guarantees and étections
23)Investment Guarantees and Protections
1) No investment may be expropriated or nationdlieecept when required by the
public interest and then, only in compliance wiluirements of the law.
2) Adequate compensation, corresponding to theadneg market value, shall be
paid in advance in case of expropriation or natiaagon of an investment for
public interest.
3) Any foreign investor may remit compensation gaithim, pursuant to this
Article, out of Ethiopia in convertible foreign eency.
PART SEVEN
Investment Administration
24)Investment Administration Organs
The administration of investment shall be carriatitbrough the following organs:
1) The Ministry of Trade and Industry;
2) The Investment Board;
3) The Agency
4) Regional investment organs to be defined bya¥ws of the respective region.
25)Jurisdiction
1) The administration of in vestment in respectloé following shall be under the
jurisdiction of the Agency
(a) investment made by foreign investor;
(b) investment made by foreign national permaneamityding in Ethiopia taken for
a domestic investor,
(c) investment made, in areas eligible for incezgiby domestic investor who is
required to obtain business license from concefeééral organs;
(d) jointinvestment by domestic and foreign investor.
2) Notwithstanding the provision of Subtigle (1) of this Article, the issuance,
renewal and cancellation of investment permits dortransport services and for

generation or transmission or supply of electrarargy shall be carried out by the
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Ethiopian Civil Aviation Authority and the Ethiopia Electricity Authority
respectively, representing the Agency.

3) Investments other than those referred to infstiole (1) of this Article shall fall

under the jurisdiction of regional investment organ

4) The granting of incentives by way of exemptifnosn import taxes and customs

duties shall fall under the exclusive jurisdictiointhe Ministry of Revenues.

26)One-Stop Shop Service
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1. The Agency or Regional Investment Organs shallige the following services as
required under the relevant laws to investors thaye given investment permits.
representing the competent Federal or regionalutixecbodies as appropriate:

(a) Notarization of memorandum of association arniictkes of association;

(b) effecting commercial registration;

(c) issuance of work permits to expatriate emplgyee

(d) grading of construction contractors; and

(e) issuance of business licenses.

The Authority shall register and render a one-stice to export-oriented non-
equity based foreign enterprise collaborations.

The Agency and regional investment organs shatyaart their functions under Sub
Article (1) of this Article in compliance with thelevant laws thereof.

Upon receipt of an application for a business ke&emm accordance with Sub-Article
(1)(e) of this Article, the appropriate investmengan shall, after examining the
matter in light of the relevant laws within five vking days:

a) issue the business license upon receipt ofgghkcation fee, where the application
is found acceptable; or

b) notify to the investor its decision and the oeashereof in writing, where the
application is found unacceptable.

5) Notwithstanding the provision of Article 22 S#lticle (2) (a) of commercial
Registration and Business Licensing Proclamation BI6/1997, the appropriate
investment organ shall issue the business licepsea signing, by the investor, of an

undertaking to respect the relevant laws and duestf the land.



6) Notwithstanding the provision of Sub-Article (@) this Article, the Agency shall

iIssue business licenses representing only the tiiro$ Trade and Industry.

7) Notwithstanding the provision of sub-Article (bf this Article amendments

notarization, renewal, replacement or cancellation be made in relation to

documents stated therein shall be effected by #levant Federal or Regional
executive bodies.

8) The appropriate investment organ shall, aftedeeng the services listed under
Sub-Article (1) of this Article, notify the concesd government institutions so that

the latter could conduct the necessary follow up.

27)Transmission of Information on Investment

Each regional investment organ shall transmit &Agency information compiled
with respect to the resource potential and investrapportunities of the Region as
well as periodic repots on investment activitiesrémn.

PART EIGHT

The Investment Board

28)Members of the Board

1) The number of members of the Investment Boaadl bk determined by
Government.

2) The Minister of Trade and Industry shall be @teirperson of the Investment
Board.

3) The members of the Board shall be drawn frome&awient and private sector.
4) The Director General of the Authority shall bmamber of the Board.

5) The Board shall have its own secretariat. Thegus and duties of the

Secretariat shall be determined by the intern& ofilprocedures of the Board.

29)Powers and Duties of the Board
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The board shall:

1) supervise and follow up, as the superior autihthnie implementation of this
Proclamation and the activities of the Agency;

2) decide on policy issues arising in connectiothhe implementation of this
Proclamation;

3) issue directives necessary for the implementaifahis Proclamation and



regulations issued hereunder;
4) submit, as necessary, amendments on investmagtitives, to the Council of
Ministers for approval,
5) decide on appeals submitted to it by investgesrest decisions of the Agency;
6) determine service fees to be charged by the é&\gen
7) approve the annual work program and budgetefitency;
8) publicly notify investors of directives it issi&om time to time;
9) whenever it deems necessary, decide on newditicathl incentives, other than
what is provided for under the Investment IncergtiRegulations and submit same
to the Council of Ministers for approval.
30)Meetings of the Board
1) The Board shall meet regularly once in a moHthwever, it may hold extra-
ordinary meetings at any time when necessary.
2) There shall be a quorum where more than hati@fmembers are present at
meetings of the Board.
3) Decisions of the Board shall b passed by a ntgjeoote, however, the
chairperson shall have a casting vote in casdtief a
4) Without prejudice to the provisions of this Até, the Board shall draw up its
own rules of procedure.
PART NINE
The Investment Agency
31)Re-establishment
1) The Investment Agentys hereby re-established as an autonomous public
institution having legal personality;
2) The Agency shall be accountable to the InvestrBeard.
32)Powers and Duties of the Agency
The Agency shall:
1) serve as a nucleus for matters of investmenpamhote, coordinate and

enhance activities thereon;

" The Ethiopian Investment Agency shall be accouatabthe Ministry of trade and Industry (Art. 3346
Proc. No. 471/2005 Definition of Powers & Dutiestioé Executive Organs of the FDRE Proclamation)
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2) initiate and submit to the Board policy and iempkentation measures needed to
create a conducive investment climate for both dstim@nd foreign investors and
follow up the implementation of same upon approval;

3) collect, compile, analyze and disseminate introm on the resource potential
of the country and on the investment opportunitiesfers, promote concrete
investment projects, provide, upon request, matakimg service of possible joint
investment partners;

4)Organize, with a view to helping promote investinsuch activities as
exhibitions, training and seminar locally or abr@esdmay be appropriate, give
advisory support to investors;

5) realize liaison and coordination between investpublic offices, regional
Governments and other relevant organs, with a weegnhancing investment;

6) Prepare and distribute pamphlets, brochuressfdnd other materials that help
enhance investment;

7) issue investment permits in accordance withchat25 of this Proclamation;

8) Monitor the implementation of investment progefdr which it has issued
permits and ensure that the terms of the investpemits are complied with;

9) approve and register technology transfer agratsmelated to investments;
10) negotiate bilateral investment promotion aratgution treaties for conclusion
between Ethiopia and other countries and sign sgrae approval by the Council
of Ministers;

11) give advice and technical support to regiona¢stment organs with a view
to building up their capacity; and

12) perform such other functions as may help tonote and enhance investment.

33)Organization of the Agency

The Agency shall have:

(a) Director General to be appointed by the Govemirand

(b) the necessary staff.

34)Powers and Duties of the Director General
1) The Director General shall be the Chief Exe@ubtfficer of the Agency and, as

such shall, subject to the general directives @Bthard, direct and administer the
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activities of the Agency.

2) With out limiting the generality of Sub Artic(&) of Sub article (1) of this
Article, the Director General shall:

(a) exercise the duties of the Agency specifiedriicle 33 of this Proclamation;
(b) employ and administer the personnel of the &Agen accordance with the
Federal Civil Service Law;

(c) prepare and submit to the Board the work pmogaad budget of the Agency
and implement same upon approval,

(d) effect expenditure in accordance with the budgproved for the Agency;
(e) represent the Agency in all its dealings witinct parties; and

(f) prepare and submit to the Board reports ompdréormance and financial
opinions of the Agency.

3) The Director General may, to the extent necgdsarhe efficient performance
of the functions of the Authority, delegate parhaf powers and duties to other

officials as well as employees of the Agency.

35)Source of Fund

The sources of the fund of the Agency shall be:
(a) budgetary allocations made by the Federal Guwent;

(b) income, assistance and grants obtained fronotrer sources.

36)Books of Accounts

1) The Agency shall keep complete and accuratesobkccounts

2) The accounts and financial documents of the Agahall be audited annually
by the Auditor General or by auditors designatedhily.

PART TEN

Miscellaneous Provisions

37)Allocation of Land
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1) Where a regional Government receives an apicédr the allocation of land
for an approved investment, it shall, on the bakibe Federal and its own laws,
deliver within 60 days, the required land to theesstor.

2) The region shall allocate land for investmertivétees and transmit information

on such allocations to the appropriate investmegdr



3) Each Region shall, in the allocation of landiegpriority to approved

investments.

4) The appropriate investment organ shall, in coatpen with the concerned

regional executive organs, facilitate and followthp allocation of land for

approved investments.
38)Employment of Expatriates

1) Any investor may employ duly qualified expatei@xperts required for the

operation of his business.

2) An investor who employs expatriates pursuar@ub Article (1) of this Article,

shall be responsible for replacing, within a lirdifgeriod, such expatriate personnel

by Ethiopians by arranging the necessary trairfiegeof.

3) Notwithstanding the provisions of Sub-Articldd é&nd (2) of this Article, a

foreign investor upon obtaining the prior consdrthe Agency shall, without any

restriction, have the right to recruit expatriatepboyees on top management
positions of an enterprise of which he is the solmajor owner or shareholder
39)Foreign Nationals Taken for Domestic Investors

1) Rights and privileges as well as restms solely relating to foreign investors
shall not be applicable to a foreign national wheests in Ethiopia being taken
for a domestic investor.

2) A foreign national, excluding an Epian by birth, taken for a domestic investor
shall declare same by filling in a form designeddoch purpose by the Agency,
and submit it together with his application for @stment permit.

40)Ownership of Immovable Property
1) Notwithstanding the provisions of Aléis 390-393 of the Civil Code, a foreign
national taken for a domestic investor or a foremyrestor shall have the right to
own a dwelling house and other immovable propextyuisite for his investment.
2) The provisions of Sub-Article (1) ofgiArticle shall include those who have
invested prior to the issuance of this Proclamation
41)Power delegated to the Ethiopian civil Aviation Auhority and the Ethiopian
Electricity Authority.
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The Ethiopian civil Aviation Authority and thEthiopian Electricity Authority
shall:

(a) carry out functions delegated to them unddicle 25 Sub-Article (2) in
compliance with this Proclamation and Regafaiand directives issued there
under.

(b) forward to the Agency photocopies of the inugstt permits they issued and the
relevant documents.
42)Duty to Provide Information
Any executive organ of the Federah ®egional Government shall have the duty to
provide information relating to investment wheneserequested by appropriate
investment organ.
43)Repealed Laws

1) The Investment Proclamation No. 37/1996 (as aeehis hereby repealed.

2) No law, regulation, directive or practice incistent with this Proclamation shall

have effect with respect to matters provided fahis Proclamation.

44)Transitory Provisions

1) Notwithstanding the provisions of i8l¢ 43, incentives provided for in the

Investment Proclamation NO. 37/1996 (as amendedi)raregulations and
directives issued thereunder shall remain applecabtespect of investment
approved prior to the issuance of this Proclamation

2) Where an investor, eligible for intiees under Investment Proclamation No.

37/1996 (as amended), opts instead to be a beagfioi incentives provided for
in this Proclamation and in regulations to be igsereunder, he may notify the

appropriate investment organ and be entitled tlyereb

45. Effective Date
This Proclamation shall come into forcefthe 2° day of July, 2002.
Done at Addis Ababa, thig®2day of July, 2002
GIRMA WOLDE GIORGIS
PRESIDENT OF THE FEDERAL
DEMOCRATIC REPUBLIC OF ETHIOPIA
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Annex I

COUNCIL OF MINISTERS REGULATIONS NO. 84/2003(as amended
by Regulations No. 146/2008) COUNCIL OF MINISTERS
REGULATIONS ON INVESTMENT INCENTIVES AND
INVESTMENT AREAS RESERVED FOR DOMESTIC INVESTORS

These Regulations are issued by the Council of $¥ens pursuant to Article 5 of the
Definition of powers and Duties of the Executivegé@ms of the Federal Democratic
Republic of Ethiopia Proclamation No. 4/1995 (asaded) and Articles 6 and 9 of the
Re-enactment of Investment Proclamation No. 28200
PART ONE
General
1. Short Title
These Regulations may be cited as the “Investmecentives and Investment Areas
Reserved for Domestic Investors Council of MinistRegulations NO. 84/2003.
2. Definitions

Unless the context requires otherwise, in theseiRégns:
2.1."Commission” means the Ethiopia Investment Cassian ;
2.2."Board” means the Federal Investment Board;
2.3.Capital gods” means machinery, equipment andssories, needed to produce goods

or render services;
2.4.“Customs Duty” includes taxes levied on imporg@ods;
2.5.“Income Tax” means tax levied on profits fromslmess and categorized as the revenue

of the Federal Government, Regional Governmengs dheir joint revenue,
2.6.“Proclamation” means Investment Proclamation 289/2002;
The definitions provided for under Article 2 of tReoclamation shall apply these
Regulations.
3. Investment areas reserved for Domestic Investors
Areas of investment listed in the schedule attadioethese Regulations are exclusively
reserved for domestic investors.
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PART TWO
Exemption from Income Tax
4. Investment Activities Eligible for Income Tax Exemgion

1) Were an invest@ngaged in manufacturing agro-industrial activities or
investment areasof information and communication technology develoment or
the production of agricultural products to be detieed by directives to be issued by
the Board:

(a) exports 50% (fifty per cent) of himguctsor services or

(b) supplies 75% (seventy five per cent) of hisdoictor servicesto an exporter as a

productionor service input;

shall be eligible for income tax exemption foréays.
2) Notwithstanding the provisions of Sub Articld9 of this Article the Board may,
under special circumstances, grant income tax eilemfor a period not longer than
7 years. However, the granting of income tax exénpfor a period longer than 7
years requires the decision of the Council of Maris.

3) An investor engaged in activities mentioned ai8ub-Article (1) of this Article
who exports less than 50% (fifty per cent) of hisquctsor services,or supplies his
products only to the domestic market shall be leleggfor income tax exemption for 2
years.

4) Not withstanding the provision of sub articlg @ this Article, Board may, under

special circumstances, grant income tax exemptoa period not longer than 5 years.
5) Notwithstanding the provision of Sub Article @)this Article, directives issued by
the Board may prohibit exemption from income taxhwiespect to an investor who
supplies his products servicesonly to the domestic market.

6) Notwithstanding the provision of Sub Articleg éhd (3) of this Article, an investor

who exports and hides and skins after processirtg opust level may not be entitled to
incentives provided therewith.

7) Notwithstanding the foregoing provisions of tAgicle, where the investment is in

relatively under developed Regions such as Gaml@#ashangul and Gumuz. South
Omo, in Afar Zones to be determined by the Boardm&i and other Regions
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determined by the Board, the investor shall bal@égor income tax exemption for an
additional year period.
8) The income tax exemption provided under the isioms of Article 4 of these
Regulations shall be effective when the investowrjaes the information for the
relevant revenue collecting institution and itsdi&y is ascertained for each income tax
period.

5) Income Tax Exemption for Expansion or Upgrading ofan Existing Enterprise
An investor engaged in activities mentioned undedy Article (1) of Article 4of this
Regulation who exports at least 50% (fifty percent) of hieguctsor servicesand
increases, in value, his productionservicesby over 25% (twenty five per cent) shall
be eligible for income tax exemption for 2 years.

6) Commencement of Period of Exemption from Income Tax
The period of exemption from income tax shall beigam the date of commencement
of production or the date of provision of servicas the case may be.

7) Carry Forward of Losses
An investor who has incurred loss within the perdddéhcome tax exemption shall be
allowed to carry forward his loss for half of tireome tax exemption period, after the
expiry of such period.
PART THREE
Exemption from the Payment of Customs Duty

8) General
1) An investor shall be allowed to import duty-frespital goods and construction
materials necessary for the establishment of aer@@rprise or for the expansion or
upgrading of an existing enterprise.
2) In addition, an investor granted with a custaiaty exemption privilege shall be
allowed to import duty-free capital goods necess$aryis enterprise.
3) Notwithstanding the provisions of Sub Articld3 &nd (2) of this Article the Board
may, by its directives, bar the duty-free impodatof capital goods and construction
materials where it finds that they are locally proed with competitive price, quality
and quantity.

4) An investor eligible for duty-free importatioh @apital goods pursuant to these
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Regulations shall be given the same privilege pars parts whose value is not greater
than 15% (fifteen percent) of the total value @& tapital goods to be imported.
9) Conditions for Importing Vehicles Duty-Free
1) Any investor may import duty free:
(a) ambulances used for emergency casesaiployees;
(b) buses used for tour operation servise
2) Without prejudice to the provision of sub-aticle (1) of this Article, the Board
may issue directives on conditions of importing dut free:
(a) up to three 4-wheel drive vehiclesif tour operation services;
(b) venhicles for any other investmentseghending on the type of the project.
10) Areas of Investment Not Eligible for Customs Duty Eemption
1) Notwithstanding the provision of Article 8 ofebe Regulations, the following areas
of investment are not eligible for exemption frame payment of customs duty:
() hotels (excluding star-designated hotels),e¥dptea rooms, Coffee shops, Bars,
night clubs and restaurants which do not havenatérnal standards;
(b)wholesale, retail and import trade;
(c) maintenance services;
(d) commercial road transport and car-hire seryices
(e) postal and courier services;
(f) real estate development;
(9) business and management consultancy services;
(h) advertisement services;
(i) cinematography and similar activities;
() radio and television broadcasting services;
(k) theatre and cinema hall operations;
(I) customs clearances services;
(m) laundry services;
(n) travel agency trade auxiliary and ticket-sgjlservices;
(o) lottery and games of a similar nature;
2) Notwithstanding the provision of Sub-Articl®) ©f this Article, the Board may where
it finds appropriate issue directives providing &aiditional areas of investment, which

may not be eligible for exemption from the paymaintustoms duty.
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11) Transfer of Capital Goods Imported Free of Custom®PDuty
Capital goods imported free of customs duty shatllbe transferred to third parties not
entitled to similar duty free privileges, unlesgppayment of the customs duty is
effected thereon.
PART FOUR Miscellaneous Provisions

12) Penalty
Any investor who acts contrary to Article 11 of $keRegulations shall be punishable in
accordance with Article 73 of the Re-establishn@emt Modernization of Customs
Authority Proclamation No. 60/1997.

13) Repealed and Non-effective Regulations and Directg
1) Investment Incentives Council of Ministers Regigns No 7/1996 (as amended)
and Investment Areas Reserved for Domestic InvesIouncil of Ministers
Regulations No. 35/1998 are hereby repealed.
2) Any Regulations or directives inconsistent vilitese Regulations shall not have
effect with respect to matters provided for in th&egulations.

14. Transitory Provision
1) Notwithstanding the provision of Article 13 ¢felse Regulations, incentives granted
pursuant to the Investment Incentives Council afisters Regulations No. 7/1996 (as
amended) and the directives issued there unda,csimtinue to take effect.
2) Where an investor granted with incentives uitlsgulations No. 1996 (as amended) opts
instead to be a beneficiary of incentives provifiegdn these Regulations, he may notify the
appropriate investment organ and be entitled thereb

15) Effective Date

These Regulations shall come into force on the ofatieeir publication in the Federal Negarit
Gazeta.

Done at Addis Ababa, this 7th day of February, 2003

MELES ZENAWI
PRIME MINSTER OF THE FEDERAL
DEMOCRATIC REPUBLIC OF ETHIOPIA

SCHEDULE

Areas of Investment Reserved for Domestic Investors
1. The following areas are exclusively reserved for doestic investors:

1) retail trade and brokerage:
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2) Wholesale trade (excluding supply of petroleumd s by-products as well as wholesale by
foreign investors of their products locally proddie

3) import trade (excluding LPG, bitumen and upoprapal from the Council of Ministers,
material inputs for export products);

4) export trade of raw coffee, chat, oilsequlilses, hides and skins bought from the market
and live sheep, goats and cattle not raised @rfatt by the investor;

5) construction companies excluding those designasegrade 1;

6) tanning of hides and skins up to crust level;

7) hotels (excluding star-designated hotels), ispfnsions, tea rooms, coffee shops, bars,
night clubs and specialized restaurants,

8) travel agency, trade auxiliary and ticket sellgervices;

9) car-hire and taxi-cabs transport services;

10) commercial road transport and inland watersipart services;

11) bakery products and pastries for the domesdidet;

12)grinding mills;

13) barber shops, beauty saloons, and provisiemdah, workshops and tailoring services
except by garment factories;

14) building maintenance and repair and maintenahgehicles;

15) saw milling and timber making;

16) customs clearance services;

17) museums, heaters and cinema hall operations;

18) Printing industries.

2. Without prejudice to the provisions of sub-Article (1) of this schedule, the following areas
of investment are exclusively reserved for Ethiopia nationals:
1) banking, insurance and micro credit and savargises;
2) forwarding and shipping agency services;
3) broadcasting services; and
4) air transport services using aircraft with atisgacapacity of up to 20 passengers.
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