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Judgment writing

Course introduction:

Judgment is the process by which decisions are mada dispute by the competent organs
having the power to entertain the case. That isalyp a court or judicial institutions having a
jurisdiction will be able to see the case and fined make rulings to the matter and this decision
is called judgment.

Judgment does not include only the action of procmg or orally passing of decision but also
the recording or writing down of that judgment Iscaincluded. Therefore, judgment has two
basic parts the process of giving or making thegioent and also the step of writing the
judgment. So, the matter of judgment explores $saeds including the basic task of making and

writing judgment.

Judgment writing having its own general view arnldtren with the process of making judgment
it is a wide concept which encompasses differemiskiof steps and rules. This course deals with
the process, method, requirement, skill and priasipof making and especially writing
judgment. It tries to accommodate all the basiccepits from the legal or theoretical and
practical aspects of making and writing judgmemteweery kind of decisions of whatever nature
and gravity. Moreover, it discusses about the igglahip between making and writing judgment
by relating with other disciplines which have them®& practical concern like case and court
management but especially with civil and criminedgedure laws of Ethiopia. More specifically
the course tries to evaluate Ethiopian substantind procedural laws whether they have
sufficient rules on process of making and writindgment or not. It also tries to investigate and
indicate basic constitutional principles that néede observed as procedural formalities while

making and writing judgment.



The course will also try to look the current imagfeanaking and writing judgment in different
judicial organs of Ethiopia. For this reason thiedent types and levels of judicial organs and
their decisions will be considered. In doing sohigpian judicial organs courts and some
authorized ADR institutions will be included.

This course in general will show the basic prinegpdnd steps of making and writing judgment
that need to be observed by the concerned orgamsaking and writing judgment. In other
words, it is to mean that the basic elements aiterion’s that need to be fulfilled while making
and writing judgment will be briefly discussed. Barimary consideration will be given to the
constitutional principles.

Socio legal significance of the course:

The course judgment writing will have a number d¥antages to the whole society in general
and to the justice administration, justice partraard related individuals in particular. By looking
historical development of making and writing judgrme Ethiopia, it will then try to show the
current image of making and writing judgment in iBfha this will include both practical and
theoretical aspects of the law and it will heldital out the problems in this regard together with
the possible solutions and corrective measureshwheed to be taken. For the above task,
comparative study with other legal systems willdmme. The course will show the basic steps
and rules of making and writing judgment which wilbke the task easy and speedy for the
future. Also it will help for the implementation obnstitutional principles in all aspects among
which judicial tasks are given a better place. €fwe, the court community and other judicial
organs will develop the custom of using this bagteps and rules while making and writing
judgment. The course after analyzing the legalraeuin the areas of judgment making and
writing it will try to give different solutions hee it will be very helpful for the justice system o
stake holders in the field so as the fill the gaps.

Finally, the course will help to avoid the usageeafra time consumption for the making and
writing of judgment which affects all the partiesdgudicial organs. By so doing, it will play its

own role in avoiding or at least in reducing bagklend delay. More than anything else, the
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course will be helpful in reducing unnecessary ylela the enforcement of judgment because of
problems and complexities that are created whilkimgaand writing judgment. And this in turn

will help to reduce backlog, delay and injusticeiathare the most serious problems of courts.
So, it can make safer and easier ways of enforcefoethe judgment made. For this purpose,
note only the justice partners and judicial orgtat are expected to be familiar with the basic
rules and steps of making and writing judgment &lsb the society is given more attention

because it is the heart of the problem to.

Description of the course outline:

This course is divided into ten basic chapters Ilnmctv each chapter are given equal importance
to the subject matter. So, students are advisedldoate their time fairly and proportionally to
contents of each chapter. Chapter one- deals wighnteaning, nature and significance of
judgment writing. For this purpose, it begins withe meaning of judgment. Historical
development or evolution of judgment writing, kinofsjudgment writing are also discussed. In
our country, we can find two basic kinds of disprgsolutions; judicial and alternative dispute
resolution techniques and these are discussedaitioreto judgment making and writing under
this chapter. Also the basic features of judgmegether with preliminary process of making
and writing judgment will be included. Chapter ta@eals with the kinds of judgment writing
based on different kinds of judgments. Where aapter three will explain the laws in relation to
judgment writing from both domestic and internaéiborbit. In doing so, international treaties
and experiences of other legal systems will be $esthand then Ethiopian laws on judgment
making and writing will be explored from both sulogive and procedural ones. Chapter four
will turn the trigger totally to the Ethiopian cenxt that will examine judgment making and
writing reality of our country. In this chapter, ethlegal system of Ethiopia, historical
development of judgment writing, Ethiopian proceddaws and their special feature in relation
to judgment making and writing will be discusseds@®the current image of making and writing
judgment from practical and theoretical point cgwiwill be seen in short. Chapter five will be
concerned with the manner of writing judgment asdeffects in general. The inclusions of this

chapter includes the concerned bodies in makingngrof judgment, the users or stakeholders



of judgment writing will also be dealt. Then fadoaffecting judgment making and writing
together with basic issues for making and writindgment will be seen.

Chapter six is the most practical part of this seuwhich briefly shows the rules, steps and
techniques of judgment writing. Each and every step this chapter are indispensable to
students so students are advised to exercise theraseith different projects and practical
assignments. After looking steps in judgment wgtistudents will be given real sample
judgment to understand the contents and steps ibhgvijudgment and to comment of it. The
other part of this chapter is basic rules of judgtveriting which are very relevant and workable
in trail court, appellate and cassession courtsitees. The last part deals with features of good
and bad written judgment. For this purpose studefitdbe given sample judgments to comment
on it. Chapter seven explains the constitutionahggples that have relation with judgment
writing. Among others human rights of arrested,uged and poisoned persons with due process
of law will be explored.

Chapter eight and nine deals with the relation betwjudgment writing and case flow and court
management and with the use of information tectgyloespectively. In doing so, the role of
having good judgment writing to the smooth casewflmanagement and normal court
functioning will be seen. Finally, the technolodmat is helpful to the writing of judgment will be

seen with its advantages and demerits. The lagptehahapter ten, will deal with the relation of
judgment writing and enforcement of judgment. Mspecifically, the good side of having good

judgment writing for the proper execution of judgreill be investigated critically.



CHAPTER ONE

MEANING, NATURE AND SIGNIFICANCE OF JUDGMENT
AND JUDGMENT WRITING

This chapter deals with the meaning, nature andtiom of judgment in general and judgment
writing in particular. In line with this, a briefigtussion will be made on the concept of judicial
bodies and ways of dispute resolution. The ovexiall is to enlighten the reader with the main

features of judgment and judgment writing alonghviite purpose both serve.

1.1 Historical and Societal Views Of Cases

In the context of the Ethiopian traditional socidtg term "case" represents the Amharic
word 'Muget' which refers to a dispute between two partiesught before the attention of a
certain judicial body seeking a decision from us, for a conflict to become a case it should be

taken, by either of the parties, to a certain jiadlicody for decision.

Before the enactment of modern laws in Ethiopiappe living in different regions used
to take their cases to their local elders, custdyn&nown as Shimagle$, acting as arbiters.
Theseshimaglesdispose cases brought before them by applyingpstimsually, equity and
fairness as there was no a recorded set of rulde tapplied. As such, the arbiters normally
resolve disputes by weighing evidences and evalgdtie material facts of the case as presented
by the disputants. Decisions made in such a way hawng other things, the mission of
educating the rest members of the community, eajyet¢hose who are attending the litigation
process. However, it should be underlined thatsileeiwill be rendered; most of the time, in
favor of a party who presented his case in a cear convincing way to the arbiters and the
argument should also be in line with the acceptalalg of living and doing things in the society.
The mode of litigation involves the use of some dkiof tricking metaphors and the
argumentation requires some degree of eloquenteeqgpart of the litigants so as to persuade the
arbiters. Unlike these days, as there were no pedpasourt rooms, the process of litigation had

been conducted under big trees with in the localibych is suitable to conduct the litigation.



Such places are commonly calle@hllot” which has the literal meaning of court yard which

denotes a place where any member of the societycorag and attend the proceeding.

As such, anybody in the community who felt the deof justice in some kind of social
interaction could bring an action before the attenf the local chiefs and these chiefs shall
determine a date on which the grievances of thécamp will be heard after a message is made
to reach the other party to present himself betbeechiefs and reply to the action instituted

against him.

Hence, seen from a historical point of view, soegtegard disputes or conflicts of any
degree as a case when it is presented before eahend impartial third party, usually the local
elderly people, for adjudication purpose. Therefdrehould be noted, at this juncture, that the
historical view of a case should not be constredave the meaning of "a legal dispute” of the
present day, in the strict sense of the term. iBhisainly because, as mentioned earlier the local
chiefs éhimagle¥ do not dispose a case before them based onrceulas but on the basis of
equity and fairness, in light of the prevailing sbc economical, cultural and religious
perceptions of the society.

1.2 Evolution of Rendition of Judgment

Being the final result of every judicial proceedingdgment manifests the conclusion
reached at by a judicial body before which all tieeessary material facts are presented for its
consideration. After considering a case, i.e. eatatg the facts as presented by the disputants,
weighing the evidences brought and hearing theibalditigation, passing a certain judgment
with a view to resolving the case is a must to jaidycial organ. In other words, judgment marks
the closure or the winding up of the litigation pess as a whole.

Rendition of judgment refers to the oral pronouneemby the judicial body of its
decisions in relations to the case brought beforferi adjudication upon the matters at issue
between the disputing parties. Rendition of judgimsnmade officially at the presence of
litigating parties. The judgment rendered in suafayareveals the rights and duties of the parties
to dispute thereby resolving their dispute oncefanall with regard to the same judicial body.



In earlier times, when judicial proceedings were kg traditional means, almost every
stage of the proceeding was dominated by verbahuamcations between the litigating parties
and with the judicial body as well. As a resulteafthe judicial body have conducted the oral
litigation between the disputants and appreciagectise to its satisfaction by all the necessary
means, judgment would be rendered orally, at tlug, Sp front of the litigants and the larger
public with a view to educating the later. As sutttere is no business of writing the judgment
and consequently the decision of the judicial bedly be communicated to the conflicting
parties orally. Therefore, in the past, there israom for us to comment on whether the
judgment rendered is logical, consistent, comprsiverand convincing as it will not be reduced

to writing.

With respect to rendition of judgment in generadl &ime judicial procedures that need to
be followed in particular, the years 1961 and 1285 be taken as a turning point in the
Ethiopian legal system as the period heralded thmairgy in to force of the newly enacted
criminal procedure code and civil procedure codpeetively. These codes have come up with
certain rules regarding the preparation of judgmantd the manner judgments should be

rendered.

Accordingly, unlike the experience we had in thestpm relation to rendition of
judgment, judicial bodies began to render judgmetsr a given decision is reduced in to
writing. As such, judicial bodies read out the jodmnt from a paper to the conflicting parties and
other judicial audiences in an open court. This,cofirse, led to the ambition of having a
systematized way of judgment writing and rendejudgments in a structured manner .This is
mainly because the judicial body will have ampfedito write the judgment before the rendition
date, as the newly enacted procedural codes hawsluced a judicial procedure which allows

the judicial body to render its judgments througdedes of court adjournments.

In the above two sections, an attempt has been nwadeefly discuss, among other
things, the societal and historical views of casgsvell as the evolutionary steps undertaken in
connection with rendition of judgment in Ethiopidthva view of preparing a fertile ground for

the up coming discussions on judgment and judgmeiting. The next section will be devoted



to familiarize readers with the meaning and theeaeasons for having judicial organs, with a
special emphasis on courts.

1.3 The Need to have Judicial Organs, Especially Courts

In the phrase “Judicial organs " the term "jiadit refers to something which pertains to
the office of the judge (court). A court has thepgmse of adjudicating cases brought before it.
And, the judge is the sole person who serves asngme for the machinery of justice to run.
Thus, it can be safely said that judicial bodiesg&ns) are institutions which are entrusted
primarily with the duty of resolving disputes betmeparties. As such, judicial organs are vested
with the power to entertain disputes when presetdedem, and determine the rights and duties
of the conflicting parties on the basis of a setutés made by the competent authorities, with in

a given state.

In line with this, it should be noted that the ed@owers are bestowed upon judicial
organs by virtue of the law. In other words, itasly the law which can give the so called
"Judicial bodies" the power to exercise theiudtjatory function. Consequently, the decision
given by judicial bodies is enforceable by law. $hilne decision of judicial bodies has the effect
of binding the party against whom the decision &deunless and otherwise the decision is
reversed by and through the means the law itseltieaised.

But, there is also another question that needstmised here what necessitates for the
existence of judicial bodies? The reason callingtfe emergence of judicial bodies heavily
owes to the selfish and egoistic nature of humangsein general and the social, economical,
political and cultural interactions among the mermhb& the society in particular. Since human
beings are self-centered by their very natuomflct of interest between and among the
different members of the community is likely a&ose . As a result of which chaos and
instability will prevail with in the state. To owame the possible danger of this kind, it is
indispensable to have the so called judicial orgeitis in the state. By doing so, the state will be
relieved of the threat posed by the possibée of conflict of interest between individuas
judicial organs help settle disputes of almadit nature and gravity with the prime goal of
maintaining peace and order within the society.



To this effect, almost all states in the world dagivided the structure of their
government in to three broad functions, namely,idlagve, Executive, and Judicial functions,
in which case one-third of the government’s taskasg devoted to perform dispute resolution
functions through the judicial organs.

Similarly, the Federal Democratic Republic of Biia (FDRE) Constitution has
declared the establishment of these three orgam®wrnment both at the federal and state
levels as provided under article 50 (2). Thus, byue of this provision, judicial organs in
Ethiopia are awarded constitutional foundation tfogir existence. But, what does, the phrase
“judicial organs” /or/ mean? Include?

The FDRE Constitution under its articles &8 79 has provided five types of judicial
organs which are vested with the legal power tadidate different kinds of disputes. These
include:

1. Regular Courts:- both at the federal and regional levels

a. At the federal level there are three layers afrtetructure ,namely, federal first
instance court , the federal high and suprenoet edth its cassation division.

b. At the regional level too, in each of the nine o, there is regional supreme
courts, zonal high courts and wereda courts.

N.B: With the exception of the Amhara regional Supe Court, all regional
Supreme Courts have cassation divisions.

c. Both the Addis Ababa and Dire Dawa city Administba courts have organized
their own city courts and accordingly have : firshstance courts and an
appellate court. In addition, they have cassatiisions with in their respective
appellate courts.

2. Special ad hoc courts - these kinds of courts come to existence throlegjally
prescribed procedures. E.g. Martial court.

3. Institutions legally empowered to exercise judiciafunctions; - this, among others,

include: the civil service tribunal, the tax appeaimmission labor relation board,



urban land clearance appeal commission etc.... €llestitutions are commonly

known agquasi-judicialorgans as they have an administrative naturegtigrti

4. Religious Courts - these are courts that have been legally reeedniThey usually
adjudicate cases on the basis of the consent tiepand have jurisdiction legally
limited matters.

Example: - Sheria courts

5. Customary Courts: - there is no, so far, a legally established @ustry court in the

country.

In addition to the above listed kirafsjudicial organs, there are also other altermativ
traditional and modern systems of judicial instdos, like customary systems of judicial
institutions, arbitration councils and alternattligpute resolution offices and Addis Ababa city

chamber of commerce arbitration center.

Of all types of judicial organs, regular cowate the most commonly and frequently used
ones. Some reasons can be forwarded as to whyareguilirts are preferred to adjudicate the
lion's share of the cases quite often. The firasoa is that regular courts are well organized both
in terms of skilled man power and structural areangnt. The fact that regular courts furnish a
rigorous appeal procedure which gives additionalueeof dispute for the aggrieved is also the
other reason. Regular courts by their nature dadisatiminate people on the basis of, religion,
culture (custom) or the authority a person mightehaith in the state. Moreover, regular courts
are more accessible than any other judicial bodytimeed above in terms of both time to reach
them (unlike special or ad hoc courts) and avditglas they are established in most parts of the
country. In addition regular courts have vast makgurisdictions so as to entertain the lion’'s

share of the cases that arise in the country.

Thus, it can be boldly said that regular courts iastrumental in the maintenance and
preservation of peace and order as they resolvéather portion of disputes arose in the state.
Consequently, this calls for the need to furtheergjthen regular courts both materially and in
terms of skilled labor, with out ignoring the needsupport other types of judicial organs as they

play key roles with respect to settling certain teratamicably.
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So far, the meaning of the phrase jutlimigan and the need to have it has been an issue
of discussion. In line with this, the types of jodi organs are investigated. The forthcoming

discussion will deal with the kinds and nature ispdte resolution mechanisms.

1.4Kinds of Dispute Resolution Mechanisms

It is true that disagreements arisavbeh people who live together with in a community
as the result of different kinds of interactions.these interactions, it is likely that every perso
will tend to promote his own interest. Consequentignflict of interest between and among

different individuals becomes indispensable.

Even though, it is impossible to avoid disputasiiag between individuals in a society, it

is imperative to have the means to resolve them.

As there is a consensual understanding that ctsiéirise more often than not between
and among the members of a society, it becomesssagefor the state to have some kinds of
dispute settling methods. Disputes that may apv$e;ourse, could have different nature and
gravity. As such, a single mechanism of disputeltg®n can not effectively bring about the
desired goal which is the prevalence of peace aalilisy with in a given community in
particular and in the state as a whole. Henceneressary to adopt as many dispute resolution

mechanisms as the type of disputes that arisekatyg to be different.

[ As one means of resolving disputes that arise kiwedividuals with in the society
people, usually, tend to take their cases formalganized courts and have their disputes

resolved.

However, it is not usually advisable to take ahds of cases to the regular courts
especially, when the dispute at hand does not wevolime. This is mainly because taking cases
to courts have some adverse effects like, amoner aktings, waste of time, financial expense,
and the failure of courts to take regard to sontabéished values of the society while disposing
the case as they solely base themselves on theTlaws, it is better to make first a resort to

means that are other than courts so as to get bimisalutions to certain kinds of disputes.
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It is not the purpose of this section to dealgrieater depth, with the nature and features
of out -side court dispute resolution mechanisn®wéler, it is believed to be of a paramount
importance if the reader is highlighted about thechanisms that are being used to settle
disputes outside court rooms at this level. Hetlee subsequent part will be devoted to provide
a brief discussion of same, with a view to enhaheereader’s conception of these out-side court

dispute resolution mechanisms.

The most common out-side court room dispute réi®olu mechanisms include
Negotiation, Mediation, Conciliation and ArbitratioThough these mechanisms have a common
goal of settling disputes by finding an amicableyveaits to a certain problem however, they

have their own characteristic features.

Negotiation is a method of solving conflict betwggarties by which the two disputing
parties come together, with out the presence oolwement of a third party, to discuss their
problems and reach at agreement. As such, it uertio other out-side court dispute resolution
mechanisms in that the conflicting parties will fettany third party to their endeavor to abridge
their differences. Thus, through this method, ipassible to reach at a long lasting solution to
their dispute as the mechanism allows the dispygarges to avoid possible future disputes apart

from and in addition to the already prevailed cionfl

Mediation and conciliation, being very similargach other, comprise another alternative
dispute resolution mechanism, referring to a predésough which a third party, known as
mediator(s) or conciliator(s), They come to shouldie task of bringing the conflicting parties
to an agreement through generating and providirigmg that could help disputants reach at a
mutually satisfactory resolution. However, it slibbe noted, at this juncture, that mediation
and conciliation are different in that the roletloé mediator is limited to recommending possible
solutions to the disputants. Where as, in the adseonciliation, the conciliator(s) usually
possess expert knowledge of the domain in whick tdeaciliate as a result of which they can
play an additional role of providing a professiosagjgestion and advice with a view of helping
the disputing parties come to settlement termsline with the above point, it should be
underlined that both mediators and conciliatorsehaw right or authority to pass on decisions as

to how the dispute existed between the two pastesild be resolved.
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Therefore, it can be seen that negotiation, mediand conciliation are mechanisms of
solving disputes usually through the use of eqaityl fairness. As such, there is no winner and

looser in applying these mechanisms of disputdugen.

The other out of court dispute resolving mechansmrbitration. Arbitration a process
through which the disputing parties present thagecbefore a third party or parties for decision.
Disputants may have their case reviewed by arlmtrahrough two means. The first is when the
conflicting parties themselves agree to take tbage to arbitration. And, the second is when a
court of law orders the case to be decided byratimh (when either of the parties first took the
case to court).A typical example for this is in €ad divorce matters. However, it should be
noted that arbitration is different from mediati@nconciliation in that the arbitrator(s) can make
a decision which is binding up on the parties,fgh#gies having given their consent to be abided
by, and the arbitrator’s decision should only beegi on the basis of the working laws in the
country. As such, when disputants take their casle venue of arbitration, it should be clear
that either of the parties to the case will endeajng a looser and the other a winner, by virtue of

the law.

Thus, it can be generally said that the prevaleethods of resolving disputes are
negotiation, mediation (conciliation), arbitratiand through regular courts, on the basis of the

nature and gravity of the dispute (conflict) arose.
1.5 Basic Features of Judgment

So far, a brief preliminary and introductory dission concerning historical views about
cases, rendition of judgment and types of dispas®lution methods is made. In addition, an
attempt has been made to deal with the reasonsidweing judicial bodies in a state. The
forthcoming discussion will solely be devoted toaldevith the meaning and features of
judgment.

Before embarking upon the characteristic featuregudgment it seems logical and

imperative to dwell first up on the meaning andurabf judgment.
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The term judgment is defined by different schokmeost invariably, but with the slight
deviation. Judgment, as provided in P.H Collins LBietionary, is simply defined as” the

official decision given by a court of law” emphabring given to the body making it.

The term judgment is broadly defined in the Bladkaw Dictionary as "the official and
authentic decision of a court of justice upon thegpective rights and claims of the parties to an
action or suit therein litigated and submitted teodetermination. It is the final decision of the
court resolving the dispute and determining thétdgand obligations of the parties. It can also
be defined as a decision or sentence of the lawnghy court of justice or other competent

tribunal as a result of proceedings institutedeher

As such, according to the above definititnis a determination of a court of
competent jurisdiction upon matters submitted fadéciding the respective rights and

duties of the parties involved in the dispute.

Besides, William P.Statsky has also defined juelgimin his book Legal Thesaurus and
Dictionary, in almost similar way as:" the officdecision of a court in a case brought before it;
a judicial determination of the rights and dutidsparties growing out of litigation before a

court".

On the basis of the above definitions, it can &fkelg concluded that judgment has the

following basic features:-

a. It should be a decision given on the basis of élnednd pronounced publicly (officially).
Here, it should be remembered that a mere decisiora judicial organ , after
appreciating the case , can not be termed as jutdlgomess it is officially declared in
front of the parties litigating to each other andsgibly the larger public (court
audience.)

b. It should be given after the litigating parties suitheir case for determination at the
disposal of the body giving judgment. Here a na¢eds to be taken that the judicial
body should make sure that it is provided with aeca its hand in order to render a
judgment. In other words, the judicial body (or members) can not make judgments
based on their personal knowledge, unless the @ispirought before them by either of

the parties to the conflict for disposition.
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c. Judgment should also be given by the competenirtabto dispose the particular case
before hand. Hence, a decision made by a body whaks the required legal authority
to adjudicate the case can not be regarded as prigs a result there will be no room
for such kind of decisions to be enforced. In senplerms, decision given by an
incompetent body can not have binding nature ai\adf the subjects of the decision.

¢. It should contain a determination as to the respectghts and duties of the disputing
parties. By having so, judgment is expected togan end to the litigation of the parties
at hand. In other words, it should reveal the wignand the loosing party in the case.
Unless a judgment manifests the favored and diséavparty, then it is not a judgment
at all.

e. Judgment is the final adjudication of a case. Cmgadicial body gives judgment over a
certain case, it can not review the same casééseécond time. Thus, judgment should
mark the final judicial act in terms of the bodyialreviews the case unless the law

authorizes the same body to review its judgmentdason provided in the law.

f

1.6 Nature, Type, and Purposes of Judicial and Non-Judial Decisions.

Among other things, this section deals with theéure of judicial and non-judicial
decisions. Besides, the different types of judi@ald non-judicial decisions as well as the
purposes each serve will be dealt. In line witls thihe meaning of judicial institutions and the
inputs used to decisions making and judgment vgitiill be investigated thereby setting up a

safe bridge to embark upon the discussion on tkeamapter.

It has been mention in the previous sections jtigitial decisions refer to the decision
given by a body which is endowed with judicial aarity by virtue of the law. In light of this,
judicial decisions can be expressed as decisionshwdre binding over its subjects. In other
words, judicial decisions are enforceable at lahisTs to mean that decisions given by judicial
bodies, established by law, are executable ovepdhy against whom they are made.

Judgment being one type, Judicial decisions cae Hdferent forms of serving different

purposes. As such, judicial decisions may also haeenature of order, decree, or beyene.
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(Judgment will not be a point of discussion heratas already been dealt with in the earlier

section.)

Order: - is the discretion of a judge, usually made inwgto resolve some preliminary matter.
It is distinguished from judgment in that it doest rinally determine the case. An order
dismissing one of several defendants, an orderdduyze or suppress evidence, or any ruling
upon a motion which does not finally dispose of t@se including ruling for change of

adjournment, are some examples over which an eatebe given by the judicial body.

Decree: -is better defined (expressed) in terms of its e@sagimportance in the process of
giving judicial decision, especially of giving adigment. After a certain case is decided some
how, it becomes necessary for the judicial bodtetbabout the respective rights and duties of
the parties involved in the dispute. Hence, the pathe judicial decision which stipulates in
brief and clear manner the rights and duties ofdisputants is called decree. As such, it is
important to notice here that decree usually coases necessary extension to all judgments seen

in light of resolving the dispute before hand.

Beyene:- there is, of course, no clear provisiadicating the existence of a type of judicial
decision known as 'beyene' in the Ethiopian civilgedure code except the fact that the term is
occasionally used under different provisions of teil procedure code including article
3,353,354and 355.For example ,the term 'beyenesad under article 3 of the civil procedure
code in an attempt to give meaning to the terngelband ‘judgment's.(see the Amharic version
of the civil procedure code.) As such, note neettddaken that there is no a perfect English
term (word) substituting the Amharic word ‘beyerigut, it seems, 'beyene’, is some how
equivalent with the English term 'decision' as barinferred from the codes .However, 'beyene'
being one form of a judicial decision, it generalgfers to a decision of the court having a

temporary value with respect to its business oflaoting the entire judicial proceedings.

It is true that the purpose of judicial bodies caty be manifested through their judicial
decisions. Judicial decisions can have the forra pfdgment, decree, or an order. In the earlier
sections attempt has already been made to deathathurpose of judicial bodies. As such there

is no need to deal with the purpose of judicialisieas in part.

16



Non-judicial decisions as the name indicates, meananate from non-judicial bodies.
But what are non-judicial bodies? Non-judicial lEgjinormally refer to administrative agencies
which do not have the mandate to pass a decisiudirty and enforceable at law. The decisions
made by such kinds of bodies are not usually madéhe basis of the working laws of the
country. Rather, they usually base their decisimmsertain specific directions adopted with a
view to promote the interest of a given administmtgency. As such, these bodies can be said
to have no legal foundation. So to discharge jadlitinctions, as a result of which they can not
generally render a decision which is enforceablély However, it should be born in mind that
decisions given by non-judicial bodies can be esddy ultimately though, when it is found
consistent with the existing laws of the countrieafeviewed by the competent authorities, i.e.,
courts.

The types of non-judicial decisions, among othensJude the decision of certain
administrative personnel, head of directorate, @nager of distinct bureau with in a given
administrative institution in relation to a single a group of workers with regard to discipline
matters, demolition or promotion cases, firing ainly issues, etc. The decision so made is
usually communicated to the target worker (s) thhoan officially written letter, stating the

reasons for reaching at the decision.

Thus, it can be noticed in here that non-judidatisions are different from judicial
decisions in that the former is not meant to res@lm existing dispute and has no binding force,
in the eyes of the law, as against the person dogsidn is made unlike the case to the later.
Moreover, the purpose of non-judicial decisionsn®st of the time, to maintain peace and
stability within a given working industry and taster the progress of the concerned

administrative agency.

1.6.1 What are judicial Institutions and judicial Decisions?

Judicial institutions are bodies which aestowed with the sole function of adjudicating

disputes brought before them with a view to briggaresolution to the conflicting parties.

Pursuant to the FDRE Constitution of 199fligial powers, both at the Federal and State

levels, are vested in the courts, in general. A soourts of different kind are the prime, if not

17



the sole, organs which are regarded as a judinsltution. However, there are some other
organs in the state which are regarded as judicstitutions by the mere reason that they are

endowed with the power to discharge judicial fuoics.

As per the Constitution, therefore, there areuadofive types of judicial institution.
These are:-Regular Courts, Special or ad hoc corelgious courts, customary courts and
institutions  which are legally empowered to eisgudicial functions including, Civil Service
Tribunal, Tax Appeal Commission, Labor Relation Bhaand Urban Land Clearance
Commission. (These institutions are also knownwesgjudicial organs since they are partially
administrative in their nature).

Hence, judicial decisions are decisions made bgdhodicial institutions in their attempt
to resolve disputes brought to them. Since judignstitutions are legally empowered to
adjudicate disputes, their decisions have the eféécbinding the party against whom the
decision is made.

1.6.2 Preliminary processes of decision making anddgment writing

This part of the material aims to investigate theliminary steps or processes through which
judicial bodies render judgment and thereby tramsfthe judgment in to a written document. As

such , this section will have the purpose of rangathe stepping stones that should be taken
into account before and while writing judgment.eaery judicial writing never begin simply by

setting a pen to paper.

Judgment being the final stage with in therall adjudication process, there are some
necessary and important steps that a given judadl should undergo in order to reach at this
stage. It is only once these steps have been walkedthat judges should be set out into writing
the judgment. Hence, it is found to be importantttas point to have an overview of the
progressive steps that need to be applied befodedaming the writing of judgment. This
generally provides an understanding of what judligigting is all about and how one should

proceed systematically with respect to same. Thia praliminary steps are the following.
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a) Of decision making

1. Communication - before beginning the writing process, the judgeds to review the
objectives to be met by writing judgment. The objyermay be identified as to do individual
justice in individual cases and to resolve a disfh#tween the parties. A second objective is
being to persuade any concerned audience of tisemahleness of the disposition. The judicial

writing, therefore, constitutes an argument.

To properly communicate the disposition of a cdise,judge must enable the reader to
understand and accept the judge's decision. Fordhder to understand the decision, the
document communicating that decision must alsodrsyasive. This does not mean that all who
read the judicial writing will agree with the disption, but each reader will understand it and

emphasizes with the writer's thought-process inhieg the disposition.

2. Thinking - this preliminary process relates to the legasoming process. It refers to a
controlled and purposeful mental activity that disesthe movement of the mind. It is also
defined as any mental activity that helps to foreilor solve a problem, make a decision, or
fulfill a desire to understand. Thinking involvessaarching for answers as well as search for
meaning. The activities involved in thinking inckid observing, memorizing, recalling,
imagining, inquiring, interpreting evaluating, judg, wondering, ordering ideas and analyzing.
These tasks work separately or in combination wébh other to solve a problem in the process

of decision making and judgment writing.

Reasoning can be taken as correct form of th@Kimere are inductive and deductive
kinds of reasoning, each used in decision-makinigarCthinking includes the process of
explaining in a logical sequence, the reasoninggs®. A written decision will stand or fall on
the reasons stated to solve the issues presehtibe. leasoning process is logical, the solution
advanced will be durable. If the reasoning is fgulhe solution advanced will not withstand
criticism and will be ineffective. Thus, thinkindgpaut thinking is a necessary ingredient of good

legal writing including judicial writing. In solvig a problem, the judge must first understand the
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several steps of the thinking process. These stdpsy properly taken, make it possible for the

judge to solve problems, make decisions and taledston issues.

The four basic steps that need to be applied ikihg while writing a judgment are:
a. Define the problem;
b. Identify alternative solutions;
c. Select a solution;
d

. persuade

Each of these steps has additional elementanktance, before defining the problem an
investigation process to gather additional infoioratmay be necessary. On the other hand, in
order to persuade, the judge must ensure thattimeterstand the solution and its justification.

Hasty generalizations and faulty analogies suppprthe decision should be a major
concern to the decision maker in the decision ngagiocess. Judges must learn to critique their
own ideas as well as the ideas of others. Eacls ehsily recognizes the errors of someone else's
idea, but to recognize an error in our own ideadseasy as such. This subjective approach to
our own ideas creates the greatest obstacle t@féestive thinking. A judge should learn to
anticipate objections to a solution offered beftirey occur and overcome them by specifying

why the solution is a good one.

2. The Hearing- the judge has the power to regulate all procegdin every hearing before
him and to do all the things necessary for thecigffit performance of his duties. As long as
the judge affords each party the opportunity tosen¢ evidence, through depositions,

affidavits, and oral testimony, due process has lgaeen.

A formal hearing conducted in a courteous manngirgive the judge good control over
the proceedings. The judge should demand profeasiperformance from counsels in
representing client's interests-no slipshod arguspero attacks up on the opposing party, no
abusive questing of witnesses and no unwarrantedruptions. The judge establishes the time
and place of the hearing or hearing should proéesd day to day until completed. Rulings on

motions and objections must be made in a clear srasmthat the parties understand them.
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In the process of hearing, the judge can idetfi¢ifys admitted and denied by each of the
parties of the case. The Ethiopian civil procediwgde includes provisions for hearing in articles
238, 241-249, and ... the Ethiopian criminal pracedcode also deals with hearing from articles
123-135. The proceedings of hearing help the judgee judgment on admissions and
preliminary objections, to frame issues and to @inal decision.

3. Opening the Hearing the judge should open a hearing only after hedegsiired a basic
understanding of the case by familiarizing himseith the case file. Before opening the
hearing, the judge may find it helpful to prepareearing sheet and an Exhibit sheet. The
hearing sheet should include those material fhetsare admitted, agreed or stipulated, the
material facts remaining in dispute, the witnesow¥ill discuss the disputed facts, the
applicable law, identification of the elements ®rhet and the issue(s) to be decided. The
same is true for the elements of the Exhibit sheets

The civil procedure code of Ethiopia has incorpedgprovisions for hearing of suit and
examination of witnesses under its articles 257-@@ad the provisions). For instance, article
273 states that after the evidence have been atettland the address and reply under the
provision for statement and production of evidernicany, have been made, the court shall give
judgment. Besides this there are provisions inctiié procedure code with respect to hearing of
appeals (see article 337-349).

In the criminal procedure code of Ethiopia, psiems for hearing are included from
articles 123- 149. Accordingly, there are provisiofor opening of hearing (article 126),
attendance of accused (article 127), objectionthéocharge (article 130), settlement to object
(article 131), judgment and sentence (article 14&), From these, it can be understood that the
Ethiopian procedural laws give high concern to hlearing requirement as a preliminary step
before making decisions on the respective civitraminal cases.

5. Limiting the scope of hearing if no effort is made by the judge to structure tiearing, the
judge will find it difficult to frame the issues) draft the facts, and even to complete his work.
Thus, it is important for the judge to begin thatieg by limiting its scope to inquiry. Once the

scope of the inquiry is limited, the issues haverbiexed. Before taking any testimony, the judge
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should require each attorney or advocate statiagnéture of the case and the area of dispute. An
attempt should be made also to have each attogreg & those facts and exhibits that are not in
dispute. Before taking any evidence the judge shbabitually state the nature of the case, state
the areas of agreement, and fame the disputedsissu@s own words. At the same time, the
judge should state the legal principles and statsddmrough which the case will proceed and the
manner the judge will be guided. The principles atandards are those elicited from the
attorneys at the beginning of the hearing or tldggs interpretation of those principles and
standards.

Counsel, at times, will not want to agree to amg. However, if the judge starts with
very obvious factual matters, once that it would rest difficult to contest under any
circumstances, the attorneys will realize how usoeable it is to disagree with everything. The
issues to be decided should also be framed inutihgejs own words, eliminating the uncontested
matters.

6. Stipulations- the judge's findings are conclusive if they haeerbstipulated by the
parties. When evidence is not controverted or ehgkd, it should be treated as
admitted. Once the judge completely understandstipalations, the hearing should
begin. It is unnecessary to hear evidence in saggdany matter already stipulated.
(Black's law dictionary defines stipulations- asvaluntary agreement between
opposing parties concerning some relevant pointa®ra material condition or
requirement in all agreement. A stipulation relgtilo a appending judicial
proceedings, made by a party to the proceedingbeoiparty's attorney is binding
without consideration).

When there is no stipulation, the judge can b#ginproceedings by asking each counsel
to give his idea of what needs to be decided ortvgsaes or facts are in dispute. It is important
to remember that after hearing from both counaildiminarily, the issue to be decided must be
framed in the judge’s own words and announced tmsels or parties. Thus, in an ancient

metaphor, it is said that the judge must sepah@evheat from the chaff.
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7. Exhibits and Agreements— when exhibits and agreements are to be offered i
evidence, the judge should attempt to persuadeatyto agree to the admission of
such documents, raising objects only when a doctro#fered seems to have no

logical connection with the disputed issues.

8. Evidentiary Ruling - the judge has the responsibility to admit andwee evidence.
Once the judge has ruled on the admissibility aflence, it is also with in the
judge’s discretion, as the trier of fact, to deterthe weight given to such evidence.
Further, the judge may determine which items ofience are not relevant or are
cumulative. Evidence is relevant if it has a termyeto make the existence of any
material fact more probable or less probable. Theght given to any piece of
evidence admitted is to be determined by the juttgéhe admission or exclusion of
evidence, the judge should make sure that the dedearly reflects the reason for the
admission or exclusion. Admission of evidence & itlle and exclusion of evidence

is the exception.

The requirement of a trial is not to provide erfree proceedings, but rather it is to have
proceedings fair and free of prejudicial errortHé judge uses a standard guide as to how the
proceedings should be led with a view to come up widividual justice to all individual cases,
it becomes easy for the judge to manage the prougednd to determine whether justice is or is
not being done. It is only when the error adversdlgcts a substantial right that its commission

may be prejudicial and that it may result in a reaéupon review.

9. Pre-writing — before the trial or argument, the judge shoeldew the documents filed in the
case to determine what claim(s) are being madebly side. If resolution of the case relies upon
a statute or a legal theory unfamiliar to the judge statute or theory must be examined. During
the trial or argument, the judge should always kaepopen mind. The proof and arguments
made by either party can receive adequate consimeranly if the judge is willing to listen

fairly to the contentions of each side.
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While listening to the trial or argument the gedwill gather information which addresses
his concerns .Obviously, listening is a major pdrthe judge’s task. Note taking is also a wise
and often an essential part to the listening pmcksan help to make clear the position being
advanced, the unanswered areas and any fallacigseimeasoning. The Judge should make
inquiries about any missing elements or theorieghvvould support an opposite conclusion.

After the trial or argument the judge should reat a preliminary conclusion as to the
appropriate disposition of the case. This mustdiedvhile the facts and the arguments are still
fresh.

b) Of judgment writing

Writing — this is one method or form of communication vahig used to tell a story or make an
argument. In writing, the five/A’s of journalism should be answered. These ¥Who? What?
Where? Why? And When? And decision markers, usually, add another elerhlEnwt? This
refers to the technique of writing.

Legal Research must include both the fact andlahe A list of the material facts
should be made. This can be done by underliningtites taken of the trial or the argument. The
research should determine how the law is to beiegpdb those facts. At this stage the
preliminary conclusion made under the prewritinggst may be changed .The issues, factual or
legal, should be concisely identified. The pointtbé discussion must be known before the
writer can attempt to answer it .The possible alive solutions can then be listed. This

provides the working guide for the writing process.

Drafting can begin now .The judge should stagrtrtaking a choice of the legal precept to
be followed. Then, an outline should be drawn oigjag the materials into a logical sequence.
Some items that were considered necessary to teviing phase can be eliminated. Other
items may be added .At this stage, the goal istiocudate why the reasoning is correct, and how
it supports the conclusion being advanced. Theewisitmain objective is to persuade the reader
that the result reached is the only logical waglispose of this particular case.

During the drafting phase, while focusing up oe tacts and then the law, new solution
and ideas become readily available. Justification dne conclusion may disappear while

justification for another may be discovered. Pregiee reasoning may require several changes
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in the direction of the writing. Drafting is pe@irly suitable for the exploration of ideas. Itlhe
vehicle used to examine alternatives in reasonimgewoffering a means for testing that
reasoning. Thus, flawed reasoning becomes imméylidigcernible. When this happens, it may
alter the entire course of the writing .Such changen be made easily during the drafting phase
and are an indication of a healthy approach tojuldecial task of decision making. Drafting

gives the judge flexibility and permits changesobefthe actual writing beings.

The draft is now ready for revision and th&uatwriting may begin. Once the draft is
satisfactory, the sequence may be changed forsaaremderstanding. An item that adds nothing
to the discussion may be eliminated. Repetitionwafds, phrases, or ideas may be removed to
shorten the writing as long as the meaning remalear. The original materials may be
completely reorganized or rewritten. Additionaligaterials presented in one way may be more
efficiently presented in another. Any change thaitaid understanding or readability should be
made.

Editing follows next. Once the revised draft leeen produced, the sentences may be
restructured with a view to adding strength or mprecise meaning. Grammar, spelling and
punctuation should be corrected. Form should beckdte for consistency in the use of
capitalization, spellings, and hyphenation. Misslatiers words or phrases should be added.

Redundant information should be deleted. Over fiseword or phrase should be strike out.

An unintentional emphasis or deemphasize shoulkelibenated. The logical development of the

discussion and the flow of the reasoning shouldamined. Transitional sentences should be
added to improve the reader’s understanding. Téieoeld be consistency in the use of the same
word to refer to the same thing. Thus, editing picss$ the final draft, i.e., the judgment. Once

retyped, it should be proof read carefully. It slklorepresent a cohesive dialogue with a logical
progression of ideas starting from the beginnirrgceeding through the reasoning process and
concluding in the disposition. In case of hand tentjudgments, which are prevalent especially

in countries like ours, the judge’s hand writingiso an important concern in judgment writing.
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CHAPTER TWO
KINDS OF JUDGMENT WRITING

In the previous chapter, among other things, arr @i@v of judgment and judgment
writing, the need to have judicial organs and tleeppse of judicial as well as non-judicial
decisions is made. This chapter is primarily sdttoudeal with the basic tenets of judgment
writing and the different kinds of judgment writinm line with this, the grounds to classifying
judgment writings will also be investigated.

However, it is believed to be of paramounpariance to deal first with the necessary
ingredients to all types of written judgments befembarking up on the different grounds used
to classify judgment writing. Hence, the subsequeant will delve in to discussing the most

important elements that every written judgment &hawcorporate.

It is said that judgment is the final resoitevery legal proceedings which provides a
solution to a certain conflict. As such, it calletneed to have judgments in a written form so as
to facilitate their effective execution. Deliverirg clear execution order by giving precise
instructions in the judgment to be written will ¢obute to bring about an amicable solution to
the conflict thereby bringing an end to the dispartese.

2.1 purpose of making judgments

All written judgments should have the following fomain purposes in view when

prepared by the judicial body to which the conficsubmitted for resolution.

I. To clarify the judicial body's thought

This is believed to be the most important secrdtirige good judgment writing. If
judgments tend to be wordy, unclear, pompous drtdeloverall purpose of rendering judgment
will be defeated. Thus, it is a key to all writterdgments to be clear, concise, interesting and
accessible both to the litigants, in particulard @o the audiences of written judgments, in

general.
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In order to write a clear judgment, there shoulalmear thinking on the part of the body
rendering the judgment. Clarity of thinking cansisally, be seen by looking at the structure and
style of the written judgment. But what do struetand style of written judgments are all about?
a) Structure: - it is true that all written judgments should jrepared in a structured manner
for an easier understanding to audiencewrifen judicial decisions as well as to the

disputants.

Primarily, the judiciary needs to stipulatethe written judgment, the story of the case
emphasizing the facts in issue and facts not uneiss

Secondly, it is important for a written judgmenth@ve a part that deals with the relevant
provision of the law or case law in connectionhe tase submitted to it for resolution.

Thirdly, The application of the pertinent law teetfacts should be seen in the judgment.
This helps the judgment to win acceptance on thiegidhe parties and the public at large as it
will be shown that the decision is the result of thbjective application of the law to the facts

that have been found.

Finally, the written judgment needs to inaygie the conclusion part as an inevitable
consequence of the application of the law to tloésfa

By doing so, it is possible to have a structurethment which can express itself in a
clear and logical way thereby providing an easy feayhe audiences of the written judgment so

as to grasp the message behind the judgment asla.wh

b) Style: - equally, it is important for the judicial bodip producing a written judgment, to be
concerned about the style through which the judgnmerwritten so as to come up with a
judgment which is adequately accessible to theipubl

Style in writing a judgment refers mainly to thgewf correct rules of grammar, syntax
and punctuation. It also deals with principles oimposition, matters of form, words and
expression. The following are some of the basitestthat need to be observed while writing a

judgment.

1. Avoid the use of cliches: a good judgmeatmally is free from repetition of a similar

word the use of which is not necessary.
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2. Be precise and to the point: it is als@amant in judgment writing not to use a lot of
words in order to present the case and reach afuion. To the extent of possible a written
judgment need to be precise and to the point. @iker verbosity is likely to invite confusion
on the part of the reader, in order to grasp titecome of the judgment, as it tend to create
errors on the over all idea of the case.

3. Use the active voice rather than the passjudgments are best written in the active voice
than in passive voice as the former convey the agessf the judgment to the reader in more
direct and rigorous way.

4. Be particular rather than vague: whiletiwg judgment, it is important that the writer
should limit himself to only addressing the cortfliefore hand. This helps to avoid vagueness in
understanding the judgment on the part of the reade

5. Try not to use language that excludes ithito mean that written judgments should not
make discrimination between citizens on the bakifoo example, sex, age, race, social status
and the like. It is preferable to use terms whighequally applicable to all kind of persons.

6. Use simple and direct prose rather thamadstwvording: in writing judgments, the judicial
body should always avoid the tendency of usingaliff vocabulary and constructing sentences
which are difficult to grasp their message.

7. Avoid obvious errors: usually judgments neetle written formally for the better
understanding of the message they embodied whielhss the ultimate goal of judgments in
general. As such, judgments which are written byngigolloquial oral language result in the
lack of effective understanding and even execubibthe judgment which will normally refute
the prime purpose of having written judgments.

In line with the above, while writing judgments anformal manner, it is necessary for
the judicial body, mainly, to be concerned abowt fitllowing issues, so as to avoid the most
obvious and repeatedly committed errors.

a- Subject and verb agreement

b- Making each pronoun agree with their anteceden

c- Ensuring the absence of dangling participkesis used inconsistently)
d- Make sure that clauses are joined properly

e- Avoid the use of run-on sentences which ldloksnecessary usage

of punctuation
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f- Avoid the use of double negation

g- Avoid the use of mixed metaphors

h- Ensure the inexistence of too frequent useatfy adverbs

I- Avoid the use of too many redundant and unseaey words

j- Avoid the use of fragmented sentences

k- Avoid the use of splitted infinitives

I- The use of the correct apostrophes

m- Ensure the use of a foreign terny evthen there is no an adequate word in the

language the judgment is being written
9. Try to be interesting: it is said that clear thimkis a key to clear writing. A clearly

expressed judgment will create ample opportunitydémonstrate the interesting
nature of the subject matter involved and the eitpos of the legal reasoning

incorporated in the judgment.

[I. To explain the decision to the parties

Communicating the decision to the parties involuedthe case or their lawyers, if they
have, is crucial as it helps, especially, the loggparty to know the reason(s) for loosing the
case. This is mainly because it tends to be lik@lyjomeone who lost his case will feel aggrieved
(disenchanted) with the body which gives the deaisin particular, and the legal system, in
general. Thus, it is important that the reasongdaching at the judgment show that the losing
party has been listened to, that the evidences Ween understood, the submissions
comprehended and a decision reached. This is,cpkatiy, important in the case of an
unrepresented litigant.

In addition to these, it is the right of a pattyreceive a judgment which shows the
reasons. This is, basically, because a judgmentables a reason for its decision would make it
impossible to file a well founded appeal againg phhdgment. As such, the right to appeal
normally includes the right to know the reasonifigagudgment, as is provided for example,
under article 14 of the International Covenant avil@nd Political Rights (ICCPR).
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On the other hand, it is believed that the datyptovide reasoning for the judgment
reached at on the part of the judicial body makesore difficult for a judge to hide his/her true
motivation for making the judgment. Thus, may h&een not so much influenced by the law
and the facts but more by payments of one partpythe sheer lack of the judge's legal
knowledge.The reasoning of a judgment need to cmevihe parties that their position has been
fully considered. It must show why some facts pnésg by the parties are regarded as important
while others are regarded not to be important.feunhore, the reasoning of a judgment must
show the application of the relevant law provisigtep by step, article by article and law term
by law term. Therefore, it is not a sufficient reamg if the court has just used the phrase
"having seen all facts and the law the court haded..."

Last but not least, judgments are normally expettedhave some information with
respect to the right of the parties to lodge aneapprhis holds convincing and acceptable to
many as the mere existence of the right to appealdibe worthless if the conflicting parties do
not know about this right. As such, a judgment $thoior fairness reasons, include information
about when, how and where parties can submit aeahmgainst the judgment. This is true,
especially, when the parties are not representdddaf counsels, as there will be almost nobody
to inform them of their right to appeal. This infoation must exactly say where an appeal has to

be submitted, what formalities have to be obsearetiwhat deadlines have to be kept.
[ll. To communicate the reasons for the decision tthe public:-

This is mainly because unlike any other tnstins, courts are hardly provided with the
means to release their work (day-to-day produaesjudgments) to the larger public so as to
create a meaningful communication between the j@di@and the community members within a
state. As such, a judgment should be written idearcand precise manner having included
everything necessary with a view to preparing dléeground for the larger public to fully

understand the judgment easily as to why a decisiogached at in a certain way.
IV. To provide reason for an appellate court to cosider:-

Though it is not as crucial as the above noeetd purposes of writing judgment, it is
normally important for written judgments to inclutkee main reasons, on the basis of which, the
decision is reached at. This also holds true asllifurnish a ground for the appellate court, to

evaluate the decision of the lower court.
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After considering the judgment on the basis ofréeesons stipulated by the lower court
SO as to reach at the judgment rendered, the appeaburt will reverse, modify or affirm the

judgment of the lower court by putting its own r@aisig for reaching at its decision.

Apart from the need to have the above mentionegpqser in view while writing
judgments, it is also said that it is necessary iamgbrtant that courts should follow a certain
standard format in producing judgments in a wriftam. In line with this, it seems there exist a
general consensus among many that a judgment wdtrrced to writing should incorporate
parts dealing with: - summary of the nature of thetter dealt within the case, summary of the
facts provided in the case indicating the factsclwhare in issue and those not in issue, relevant
provisions of the law in connection to the case andlly the decision reached at along with
adequate reasoning. In doing so, it should alsmaeée sure that all these are done in as short,
and precise manner as possible. Moreover, it shaldd show by using clear terms the
qguestion(s) involved in the case and, where it ngpdrtant issues related to the actual

determination of the case in hand.

And finally, it is said that it should be clearlg@avn in the judgment that on what facts
the decision is based on. This, of course, isna With the motto which reads "It is not enough

that justice is done but justice must be seen tdne."”
2.2 Grounds of class#ition of judgment writing

It can be safely said that judgments, in particudad written judgments in general have
the prime goal of achieving a universal objectusbjch is the just resolution of conflict, which

is regarded as the core business of almost coutteiworld.

There are different kinds of judgment writings lzhea the nature of litigation involved,
the type of legal systems in which the judgmenbibe written, the kind of interest to be replied
and the magnitude of the complexity of the matievslved in the cases to be brought before the

court.
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The forthcoming sections will be devoted to thecdssion of the different kinds of

judgment writings in detail.

2.2.1 Nature of litigatiorcivil vs. criminal

Cases that are usually brought before courtsawf for resolutions can be broadly
categorized in to civil and criminal. Hence, it bewes important to have a general overview
about the nature and characteristics of civil anchioal cases, at this juncture, before dealing

with the nature of judgments to be written in boithl and criminal cases.

A civil case refers to a suit which is instituteefore a court of law by a person (physical
or legal) including the state with the prime pumpasf obtaining redress for an allegedly
committed wrong against him/her/it. In most of teses, the person will seek the payment of
money and sometimes a specific relief, hence it lmarseen here that a civil action can be
brought before court of law either by a naturalspet legal person or the state (government).
But it should be underlined in here that the state be a party in a civil case being represented
by its different administrative agencies so asnatqrt or enhance the interest of the public at
large. Thus, the over all aim of civil actions ecovering damages for an injury sustained to
property or person. The party who brings a civiliac is calledplaintiff where as the party

against whom the suit is instituted is calleddeéndant

A criminal case, on the other hand, refers taitiwhich is instituted by a government
with in a state having the purpose of securing e to its laws through punishing or
correcting the law breakers. In here, it can bé&cedtthat the party which brings an action before
court of law pertains to be the state or the gawemt. The body, with in a state, which is solely
entrusted with the function of instituting a swst usually the ministry of justice through its
different prosecution (public) offices. Where ds bther party against whom a criminal action
is brought could either be a physical person @uallperson. In the Ethiopia context, the duty to
bring a criminal action in courts is dischargedotlgh the federal and regional public
prosecution offices.As such, it can be seen thatder to determine whether a given case is civil
or criminal one, it depends on the following thpseameters. These are: the party instituting the
action, the purpose for which the action is ingtitland the relief requested to be delivered by

the court.
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It has been said that judgment is the resulirofpplication of the law to the facts. In
order to reach at a judgment, the judge normalllects the facts from both sides in a fair trial.
At the beginning of the judgment, there must beumrsary of the case as presented by the
parties. If there are disputed facts, the judge tbasaise evidence and determine which facts
he/she sees as proved by the evidence presentediadd not. This part of the judgment is
called the findings of the facts. It also includeselection of those facts which the court thinks
are necessary to base its decision. Finally, tdgguapplies the text of the pertinent law step on
step on these facts examining carefully if the gifects fulfill the legal conditions setup by the

law.

In civil cases, the facts in issue are determingdhe pleadings. The pleadings will
reveal what facts are not in dispute and what faeaige to be determined. This is because it is

important to resolve each of the facts in issuaHerdecision making body.

From the above point, it can be understood that Itigations are a means to handling
private disputes. It is not always because laws teeen broken that civil cases arise but when it
is sure that individual rights have been violatedsome way. Civil cases include, among other

things, litigations with respect to property, faynibersonal injury, and labor matters.

With respect to weighing of evidence, the burdéproof required in civil litigations is
lower when compared to that of the case in crimiitigations. Preponderance of evidence is

always sufficient for a party to convince the caamtl win an award in case of civil litigation.

Generally speaking, judgment in civil suits prowdsuch compensatory relief as well as
help secure some kind of important preventive measthat would not result from a criminal
action alone.

Thus, as it has already been said judgments i cages, involve parties namely the
plaintiff and the defendant. And the body of thatten judgment will incorporate, basically,
summary of the facts as presented by the partider® on preliminary objections, if raised by
either of the parties, facts in issue, mentiorhefrelevant provisions of law thereby applying the
pertinent law provision to the facts in the case famally the decision of the court before whom

the case is brought for resolution.
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A criminal case, as opposed to civil case, refer#tigation between two parties namely
the public prosecutor, representing the intereshefsociety and the allegedly criminal offender
which could be a physical or a legal person. Thasbap on which a criminal litigation (case)
will be held is the criminal law which is the body law that determines criminal offences and
the penalty to be imposed on convicted offendesssiéch, criminal litigations can be expressed
as an endeavour to penalize a malicious intenterpart of the offender and to deter potential
criminal offenders from committing a similar acttime future with a view to enhance the peace

and security of the society at large.

Unlike civil cases, the cause for a criminal casés instituted before court of law is an
alleged violation of the working laws in a stateaddhence, a person against whom a criminal
suit is instituted is usually alleged to have Vieththe law. As such, it becomes necessary for the
public prosecutor, which brought the case beforgtcto convince the court the commission of
a crime through the violation of the law by theeatefant.

It is necessary, however on the part of the pupt@secutor, to gather the necessary
evidences upon which he would base his proseclagainst the suspect so as to win his
purpose. In other words, the prosecutor, whileitutgtg a criminal suit, before court, should
establish &rima faciecase. Otherwise, the file he brought will not hageeptance by the court
and the suspect will automatically be acquittechautt the need to defend himself. However, if
the prosecutor brings his suit in a manner thatstispect could commit the alleged crime, the

court will order the defendant to present his steet of defense and the litigation will proceed.

In case of criminal litigation, the standard obf required is some what higher in the
sense that the court needs to be convinced/ satififily that the defendant has committed the
offence with which he is charged. In some legatesys even there is the so called the standard
of beyond reasonable shadow of doubt. This is tamtkat the court should prove the guiltiness
of the defendant with out the slightest room fositaion that the alleged crime is committed by
someone else. As such, it should be emphasizdusauncture that evidence which is brought
before a criminal court is not equally and necelgsadmissible as an evidence that is presented

before a civil court with respect to same matter.
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The party bringing a criminal action before the taf law is called thgrosecutionor
the public prosecutomwhile the party against whom a criminal actiorbrsught is called, the

defendant, as is the case in civil litigation.

Thus, it can be generally said that judgments @nirainal litigation will normally come
up with the determination of whether the defendanguilty, or not, of the crime he/she is
charged with. If the defendant is found guilty loé tcrime he is charged with, the court will order
punishment in terms of usually, imprisonment oe§iror both.

Therefore, judgments in criminal litigations areamally expected to have the following
parts (elements) as opposed to judgments in cages. These, among other things, include the
record of proceedings before judgment and the jugritself. By the record of proceedings we
mean the details of the suit the prosecutor broaghinst the defendant, the reply (response) the
defendant presented in terms of both preliminaojeation and defenses, the hearing of
evidences of all kinds, ruling of the court on treliminary objections, the types of different
kinds of evidences presented (the testimony giyeedth witnesses), the decision of the court as
regards the guiltiness of the defendant, and wherméfendant is found to be guilty of the crime
with which he is charged, the comments of bothigsds to the magnitude of punishment to be

given by the court and finally the sentence tharanounced by the court.

2.2.2 Legal systems: Continental law (civil law) v&€€ommon law

In the earlier section, an attempt has been madedbwith the nature of judgment and
judgment writing in civil and criminal litigationsThis section is to deal with the features of
judgment writings in relation to the two well knolegal systems; namely the continental law

legal system and the common law legal system.

The nature of the legal system or the legalitiaadthat a country adopts can also be
another factor influencing the manner of writing afudgment. Due to their respective legal
traditions the judges in common law and civil lasgdl systems follow different pattern of
writing judgments. The main differences existingween the two legal systems lies, among
other things, on the institutional organizationtioé two systems, the system of court decision
making, legal education and professional practiaéition.
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In common law legal systems, all laws are not ¢edifis a result of which the judges
play the role of law making, or precedent in ttegtempt to resolve disputes which are submitted
to their jurisdictions. Thus, the courts apply bethtten and unwritten laws. Where as, in civil
law legal systems, courts usually apply writtendaas this system is expressed in terms of a
system whose laws are not found being embodied ¢ode. For instance, in countries like
Britain, which is an example of common law legasteyn, there is a detailed analysis of facts
and laws as the judges will have time and may nteake by their decision. But in France, which
is a typical example of the civil law legal systgogges do not play the role of law making but
simply apply the written laws to particular probkeniHence, there is usually case load as they
can not analyze facts in detail and can not ref@récedents and polices. And their decisions are
short when compared to the judgments renderedrmrem law legal systems. In common legal
system, there is what is called "the jury systerhicly examines facts in criminal litigations, but

not in case of civil law legal systems.

With regard to the legal education tradition andf@ssional practice, it can be said that
the civil law education system is not skill or gree oriented but principle or abstract analysis
oriented. Practical skill is covered only after dpation in the form of apprentices or special
training. Where as in common law legal system, dgample in USA, legal education is
professional training, which is treated just as exosd degree programme. Hence their
curriculum system emphasizes on methods such asasem of relevant fact, legal analysis,
case brief, legal reasoning, trial advocacy, legakarch, judgment writing etc. However, in
France, which the country known for adopting a cwnttal legal tradition, trainings are given
for judges, prosecutors and advocates. But, in comiaw tradition, no special training is

required after graduation so that the graduatehilfit to all tasks.

Apart from these, the common law legal traditiordifferent from the civil law legal
system in that the former is characterized by tistence of parallel relationship between judges
and attorneys. As such, the judge seem answeringsponding to the opposite attorney's
arguments. Where as in civil law legal traditione judges simply tend to decide the case by

applying the law on the dispute rather than answetio the attorney's arguments.
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On the other hand, in the common law legal tradjtieach judge writes his own
judgment and should show the draft for collegialges. And the dissenting opinion if there is
any, will be given on the basis of the draft judgmef the majority. Where as in civil law
tradition, dissenting opinion will be written oretlame judgment file unlike the case in common
law legal system.

Therefore, a judge in common law legal system shestudy precedent decisions before
writing the judgment. In other words, the judgedhémupdate himself with the latest publication
of judgments within the same legal system and ifwaat to deviate from the already given
judgments, he is required to present strong argynemis judgment. But, in case of civil law
legal system, as there is no such thing as pretedemeed for the judge to get acquainted with

the judgments given prior to his judgment but tarbkne with the existing laws of the country.

Generally speaking, judgment writing in commaw llegal system can be defined as one
which; describes facts in detail, show alternathatutions, is longer in size and broader in
content, gives answers for each arguments or paimdsshow the point of dispute carefully. On
the other hand, judgments in civil law legal systean be characterized as one which; uses long
statements, which sounds like preamble having elgmation like tone, applies the law on facts
in the form of conclusion, fails showing alternasy explains the facts in short or in general and

do not include opinion about the past and the &utur

2.2.3 Interest to be replied: Public vs. Private

In this section the reader is required to pagmditbn to written judgments in light of the
interests replied by the court in its judgments said earlier that judgment writing is nothing bu
a process through which a dispute between two rdifte parties can be resolved thereby
satisfying the interest of either of the parties. uch, judgments can also be characterized in
terms of the interest to be replied by the resotutivhich the judgment comes up with.

Generally, interests which can be achieved hy@iof the judgments rendered by a court

could have private or public nature.

37



In line with this, it is important to forward sorpeints about the two basic features a law
namely, private law and public law. Private lawths name indicates refers to those areas of
laws which are applicable to private kind of litigas. Private litigations are litigations between
two non-governmental persons (legal or natural)m&ocexamples of private law include:
contract law, property law, family law, extra-catdtual law etc. On the other hand, public law
refers to the area of laws which are applied wiitggation involves the interest of the public at

large. A typical law which is regarded as havirgualic nature is the criminal law.

However, it should be clear in here that knowting parties involved in litigations may
not always be helpful in identifying the private purblic nature of the litigation. In other words,
the kind of parties that might be involved in laigon will not always help in determining the
nature of the interest to be replied by the coarprvate or public. For example, a case may be
submitted to the court involving an individual zé&n on the one hand and the state on the other
hand with regard to a civil matter. Thus, it shob&underlined that by the mere fact one of the
litigants appear to be a government organ will matkke the case a public law matter. This is
mainly because, when a government is involved icivd law matter litigation through its
different administrative agencies with a view tdegaiarding the interest of the public, it will
only be regarded as a single individual (persor@ngpting to vindicate his/her right before court
of law.

However, it is true that sometimes cases carhbeacterized as having private or public
nature by simply looking at the parties involvedhe litigation. For instance, a case involving a
public prosecutor in one hand and a natural orllpgeson (s) on the other hand is usually a
public law matter. In criminal law matters, the palprosecutor represents the interest of the
society at large as there is a huge public intextathed with the maintenance and preservation
of peace and order with in the society and thestageneral.

Apart from this, cases involving private matteedling for the application of laws are
characterized by the litigation between two persoms both sides for the fulfillment of
private/individual interests. In here, as said befdhe basic motivation for instituting a suit
before court of law is seeking for a reward/compéing for a damage incurred, in most cases,

and sometimes for seeking a certain kind of r@tbeer than money redress.
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Therefore, judgments could have some differerdiging writing them based on the
interests they are going to reply, as the issu@#fto be raised in case of private litigation and
public litigation are quite different. This holdsu¢ mainly because, the party instituting the
action, the purpose for which the action is brouaihdl the relief that is sought by the party

instituting the suit are different in both cases.

Cases involving private interests are mainlyrabierized by the presentation of an
overall story of the case or the description ofddo the court. As such the court will be leftiwit
the task of investigating the facts as presentethbyparties and weighing of evidences which
could support the allegations of both parties. &esi the court will only have a responsibility to
amicably dispose the case/dispute before hand.uéls, she court will have no other purpose,
such as, coming up with a decision which necegsheak a public implication. Thus, the very
important duty of the court will only be apprecngithe factual issues adequately and applying

the pertinent law to the facts presented in the.cas

Therefore, while a judgment is being written invoty a private matter, the judgment
need to incorporate, basically, the factual allegabf both parties thereby indicating their
respective interests, the issue of the case, thghtvef the evidences presented by the parties,
the relevant area of law to be applied on the ctmse pertinent provision used to reach at a

decision and the decision of the court along wglreason.

Matters involving public interests are, on theesthand, characterized mainly by the
allegation that a certain rule of law is violategddperson (be it physical or legal). As such, the
litigation will aim at whether the said violatiori law is committed or not. The over all purpose
of public law is to protect as well as promote ihkerest of the society at large. To this end, a
need arise to safeguard the interest of the sqaidtgn it is proved that a certain rule in theestat

is broken thereby affecting the overall interesthaf society.

Hence, a court writing a judgment over a caselinng a public matter should make sure
that a law is violated with in the society by itember or (by a legal person like a legally
established organization) to the effect that satigtterests are jeopardized. Thus, the overall

endeavor of the court will be directed towards aeimg this end.

39



As such, judgments involving public interest raegtnormally incorporate sections which
deal with the general allegation presented ag#mestefendant indicating the exact law which is
said to have been violated, the response alorfgtivit defenses presented by the defendant, the
analysis of the legal provision which is said tdobeken, the weight of evidences presented so as
to incriminate the defendant and those presentethéydefendant to defend himself, and the
judgment of the court. In addition to these, oppotejudgments in private matters, judgments
in public matters should incorporate the words @thlparties with respect to the punishment the
court should order, and finally mention as to theraall purpose of punishment, the nature and
seriousness of the crime committed or the magnitfdéhe societal interest affected thereby
evaluating the dangerousness of the defendantd®&sgsthe judgments usually incorporate
statements to the effect that the punishment igred! having the purpose of correcting the
offender and giving a lesson to other potentiatiodfers. This boldly marks, a judgment where a

public interest is involved in the case as oppdeeatjudgment involving a private interest.

2.2.4 Complexity of Cases: Simple, Medium or Sericu

Cases submitted to courts could be simple, mediuseous seen in light of the nature
of the litigation and the magnitude of complexityolved in the case. Thus, on the basis of the

degree of complexity of cases, we may have a waoigudgments reduced in to writings.

Suits instituted before court of law can be chamazed as simple, medium or serious
(complex) on the basis of the number of issuesribatls to be resolved by the court, the number
and nature of legal provisions relevant to disgbsecase, the number of persons and the number
of interests that need to be replied, and thougimgle, the nature of the issue involved. Hence,
after reviewing these factors, it is possible tasslfy cases in to simple, medium or serious
(complex). Apart from these, sometimes a case rpgga to be simple, medium or complex

based on the availability of adequate legal reggmas to effectively address the case.

Some judgments can be written easily without thedrte take much time, provided that
the interest required to be replied by the coursimple and the issue in the litigation can be
easily framed and the relevant applicable law &arcl Such kinds of judgments are usually

mechanical and can be dealt with quickly.
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Other judgments can not be made easily, especveliign they tend to be complex in that
the litigation involves more than one party on esicle, the issues to be addressed are more than
one, and there are a lot of relevant applicablallpgpvisions to dispose the case. As such, these
kinds of judgments require deeper thoughts on #m¢ @f the court before which the case is
submitted.

In cases which involve simple or medium degreeahplexity with in the litigation,
there will be no difficulty in writing the judgmenfs such, no exception to the judgments
written by the court since it is almost mechanicaits nature. In other words, if the case is
simple or medium, the judgments to be written widirmally deal with the type of interest
required to be replied, the issue to be addregbedyeighing of evidence presented by both

parties and the application of the pertinent lathtfacts with a view to reaching at a decision.

Where as, in case of writing judgments involvieagerious or complex litigation, the
court should be cautious in dealing with the genewaflict presented before it and the need to
address each kind of argument posed by the paftesolve the different issues framed by the
court, appreciate the true nature of the issueslied, and investigate the necessary and relevant
areas of law with a view to dispose the case byyappthe pertinent provision of the law to the
case. And finally, the judgment should incorporatelecision which addresses exactly and
effectively the questions of law and question aft farose from both sides thereby preparing a

fertile ground for the effective execution of thelgment.

Therefore, it can be seen from the above pointwhiten judgments involving simple or
medium litigation and those involving complex laigon are different in that the former are
possible to be written quickly and with out the chde waste much time to dispose the case.
Besides, they are shorter in length and shallowepth as there will not be many issues to be
resolved. Where as written judgments involving ctampssues will normally be long and broad
in scope as they are expected to cover adequdtédgzes raised in the litigation and address all

interests claimed by the parties.

However, it can be said by way of conclusion @akinds of written judgments share
some common and important elements that need niotrpetten. These, of course, can be taken

as a minimum requirement that all written judgmesiisuld have. These, among other things,
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include; heading of the case, summary of partyestants, finding of facts, execution order,

reason for the decision and information about righappeal.

Heading of case is placed at the top of the judgmach includes the details about the
parties, their lawyers and the topic of the cldithralso includes the file number, the name of the

deciding judge(s), the name of the court and the diawhich the judgment is rendered.

Summary of the case, as presented by the padigsportant to be included for a reason
that it should be clearly pointed out on what fabis decision is based on. This also helps the
disputed parties to accept the judgment as thdysed that the judge has attentively noticed all

their statements.

Finding of facts also constitute an important parthe written judgment as it will show
the facts up on which the judge has based hisdéesion. This also includes a reason as to why
some disputed facts are regarded to be provedejuttge due to his weighing of the relevant
evidence.

Reason for the decision is another important ingrecas every party in the dispute has
the right to receive a reasoned judgment so ateta fvell founded appeal against the judgment.

Execution order is also important in a written jodmnt because the parties will be
informed about what the court orders them to do lama the decision shall be executed. This
part of the judgment formulates the decision tldggihas made. Since the given order is to be
enforced, it has to be very precise naming exatttl parties involved in the case, their

respective rights and duties, the amount of moadyetpaid, including the interest rates.
Information about the right to appeal is also amportant element that needs to be

incorporated in the judgment seen from fairneshefreasons in particular and helping justice to

prevail within the society as a whole.
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CHAPTER THREE
DECISION MAKING AND JUDGMENT WRITING IN ETHIOPIA

(An overview of the Ethiopian legal system)

This chapter has the prime goal of dealing withislen making and judgment writing in
the present Ethiopia with a view to familiarize tteader with the current forms of judgment
writings in our courts at different levels. Howeyer line with the above purpose, the writer has
opted to give the reader a brief account of disonssoncerning the legal system of Ethiopia as
a whole in addition to dealing with the history amadition of judgment writing in our country
as an introduction.

3.1 Introduction
The legal system of Ethiopia

Inter alia, a legal system of a country can be expresseerinstof the working laws, the
legal institutions entrusted with the task of digptesolution, especially the structure and the
jurisdiction of these judicial bodies and also ther making process and the hierarchy to be
maintained as between the different laws existmiipe country.

Similarly, Ethiopia being a country having adoptedontinental law legal tradition, its

legal system can be seen in light of the aboveilstipd factors.

Currently, There are around seven basic famofelw in Ethiopia prepared in code
form namely, the civil code, the civil proceduredepthe criminal code, the criminal procedure
code, the revised family code, the commercial cat the maritime code. In addition to these
codified laws, there are a number of laws which emacted in the form of proclamation; the
labor proclamation is a typical case in point. Aslg it can be seen from these that almost all
legal disputes submitted to the judicial bodieditierent levels will be governed by and through
these laws along with the Federal Democratic Reputdl Ethiopia Constitution (FDRE).
However, it should be reckoned that internationatruments which are accepted and ratified by

Ethiopia also form part and parcel of the workiag$ of the country.
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In line with this it seems important to forward samoints in relation to the process of
making these laws. Reading directly from the FDR&nglitution, the House of Peoples’
Representatives (HPR), being one of the three noagans of the government, is endowed with
the power to enact laws which have the effect pliagtion across the country. Besides enacting
different kinds of laws which have domestic apglma, HOPR is mandated to ratify the various
international legal instruments after the execubwey in the country has rendered an approval
for same.

In addition to enacting laws in the form of pamlation, the HPR also issue laws in the
form of regulations through delegation. Besides thewer of the House of Peoples
Representatives to enact laws, the executive hodlyel country is also entrusted with the power
of making laws which have less status in termsppliaability when compared to laws which are

to be made by the parliament.

Regarding the hierarchy of the various laws éxgsin the country, the Constitution is
placed at the apex of the ladder of hierarchy téobewed by proclamations which are made by
the HOPR .Regulations are the next in the ladddriearchy followed by directives and legal

notices which are to be made by the various irigiitg of the executive.

Apart from the above, legal institutions are alse most crucial reflections of any legal
system. As such it deems necessary to highlighteader with the prevailing legal institutions

in Ethiopia so as to evaluate the over all legateay of the country.

As Ethiopia is presently a federal state, it exkila federal state structure with nine
regional member states and two (Addis Ababa and Dawa) administrative cities under the
federal government making up the federation. This,course, has a direct and necessary
implication on the nature of the legal institutiote country owns. As such, there exist two
layers of administration i.e. the federal state dnhe self-governing regional states. Thus,
Legislative, Executive, and Judicial functions a&eercised at both the federal and regional
levels with in the limits of powers defined in tB@nstitution. The 1995 FDRE Constitution has

allocated state power between the federal governarghthe regional states.
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Therefore, the various legal institutions foundtli® country can be seen at both the
federal and state levels.

I. Federal Institutions:

1. The Federal Legislature: - The Federal legislatumestitutes the HOPR and the
House of Federation (HOF), both having their reBpegower and function. The
(HOPR) is, basically, endowed with the power to céni@deral legislations.
Where as, the house of federation has the prin@paler of interpreting the
constitution.

2. The Federal Judicial Organs: - federal judiciahauty is vested in federal courts
tiered along three layers based on their competasggovided for by law. These
are the Federal Supreme Court, the Federal Hight€aund the Federal First
Instance Courts. As the FDRE Constitution recognhiagigious and customary
courts and envisages their establishment by law,féderal sheria courts are
established at the federal level forming part @& fideral judicial system. These
courts are established along the structure of eedelderal courts and exercise
judicial authority mostly on marital matters, cose@runder sheria law. The
common and specific jurisdiction of federal cowats provided under the FDRE
Constitution and various piecmeal legislations éeggly proclamation number
25/96 and its subsequent amendments.) respectively.

3. The Federal Civil-Service Tribunal: - this is a lpdad which the employees of the
federal government lodge their grievances overr tienployer government
agency after exhausting all available remedies withthe said agency. With
respect to quasai-judicial functions, the tribuhak two powers: to look in to
matters put before it and gives an authoritativeisien that is capable of
enforcement. However, it should be noted that whieeee are disputes on points
of law, resort to regular court will be made. Argdas bodies exist also at the
regional level.

4. Municipality Courts: - these are courts where deésnof a less serious nature like
violations of traffic regulations are submitted fesolution. The Addis Ababa and

the Dire Dawa city Administration courts are cagegoint.
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. Social Security Appeals Tribunal: - this is a conhich is empowered to render
authoritative decisions on cases where peopleafggieved by the social security
authority in relation to social rights and benefits

. Federal and Regional Labor Relations Boards: -ethexards have the power to
decide over disputes having collective effects mpleyees and that may arise
from labor relations specified by the law. They amsponsible for the
implementation of the labor law. Their orders aretisions are considered as
those decided by civil courts of law. They are a@bpédble in the regular courts of
law.

. Investigation Commission for Unfair Competition ahchde Practices:- this is a
legally established body having members from thevegument, private
institutions and consumers groups with a view tabprin to complaints of unfair
competitive practices and take appropriate admatige actions in accordance
with the specific rules embodied in the law est&biig it. The decision made by
this body is appeal able in the high court. Howeiteshould be noted that a party
aggrieved by the decision of this body has onlstytdays to make an appeal.

. The Human Rights Commission: - this is a body distaéd in accordance with
proclamation number 210/92. It has the prime pugpoflensuring respect for
human rights. In line with this it has the missiof ensuring that laws
(proclamations), regulations, directives, governtraetisions and orders do not
contravene the basic human rights of citizens.

. The ombudsman/person :- this is also another legstitution established
pursuant to proclamation number 211/92 havingntlagor functions of, among
other things, supervising administrative directivesued and decisions made by
executive organs with a view to make sure thatr theictices do not contravene

the constitutional rights of citizens.

10.The Public Defender Office for the Indigent:- thgs a body staffed by legal

professionals having the sole responsibility ofrespnting those category of
accused persons who are adjudged to be so impesusmas to litigate on their

own and with out the requisite resources to pucsuet proceedings.

11.The Federal Prosecution organs
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a) The Ministry of Justice: - this is a body exclusiweesponsible for the
prosecution of federal crimes throughout the counltr has specific
powers and functions of prosecutions relating ferafes subject to the
criminal first instance and appellate jurisdictiai federal courts
provided by law. The ministry, also institutes ceai$o be instituted or
intervenes in civil proceedings affecting the pabéind the federal
government.

b) The Federal Ethics and Anti-corruption Commissiothis commission
carries out investigation and prosecution of ofémnf corruption
failing under the jurisdiction of the federal gowerent similar
institutions are also established in some registaes.

c) The Special Prosecution Office: - this is an ingitin constituted by law
to conduct investigation and prosecution of crineésgenocide and
crimes against humanity committed by members affidiads of the
previous regime. This special prosecution institutiwould only
function for the duration of the proceedings. Otiee proceedings are
over (which are nearing completion) it shall casesexist as an
institution.

d) The Customs Prosecutions:- this is another kindhef few special
prosecution institution which exercise the powerirofestigation and
prosecution of offences in respect to the violatadinfederal custom
regulations. Its powers are derived from the powletegated to it by the
ministry of justice which has the exclusive statutower over
prosecution of federal crimes including customgtes safe in specific
cases where some institutions are empowered by ttavexercise
prosecutoral functions as mentioned here includiegstoms
prosecutions.

12.The Federal Police Commission: - the federal patm@mission is established by
law with major responsibilities of investigation déderal crimes and the
prevention of crimes. It carries out its functiansclose working relationships

with the regional police commissions as it has opoganized its regional
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representations where upon the regional commissiona large part, undertake
federal investigations by themselves except a fe@cific cases where the federal
commission is itself involved directly.

13.The Federal Prisons Administration Commission:-g iestablished by
proclamation number 90/2003 having the prime pupolsexecuting sentences
and convictions which are rendered by decisiongeadéral courts. Among others,
this institution has the functions of warding andrkvto reform prisoners under
custody, producing prisoners in court with wardescoet from a federal to a
regional prison or from one prison to any othesqni

14. The Bar Associatian- this is an association of voluntary lawyers whagtice
law professionally at the federal level. It is gistered entity with the ministry of
justice. As a member based organization it promotesfly the interest of its
members drawn together around a common profesHiaos.represented in the
various public bodies that affect the interest®imembers.

15. Attorney's Administration Service: - as it is a rdatory requirement under the
law for one to be licensed if one wishes to practaw professionally. Excepting
a certain category of persons specified under #ve on the basis of their
professional experience and academic status,agas obligatory for those who
wish to join the bar to pass an examination sethferpurpose. The examination is
set and administered by a board composed of mendpaven from universities,
courts, the bar, prominent individuals and the stigi of justice. The Attorney's
administration service, as part of the ministryjudtice, takes care only of such
administrative matters as relate to attorneys.

16. Notary Offices: - public notary services are pded in Addis Ababa by offices
established for this purposes. In regional states is generally offered by

regional justice bureaus.

Il. State Institutions
1. State Councils: - state councils exercise exclukgegslative power on matters failing
under the state jurisdictions provided by the Fald@onstitution and over matters not

expressly given to the federal and/or state cosricithe FDRE Constitution. The major
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as well as the specific legislative power of theéiaas state councils is provided under
their respective regional constitutions.

2. State Courts: - state judicial power is vestedtatescourts. The structure of the state
courts comprises state supreme court, state highissoand state first instance courts
(Woreda courts). These courts found at differev¢le exercise judicial authority with in
their respective state jurisdiction and with in jhasdiction of federal courts, especially
the state high and supreme courts, as they aregatete by virtue of the Federal
Constitution. In some regions there are sheriatsowith analogues structures to the
regular courts that exercise state judicial funtionostly over marital matters falling
under sheria laws.

3. Regional Justice Bureaus: - these are chargedthatiprosecution of criminal offences
faling under the jurisdiction of state courts ineir capacities and carry out other
functions which in most cases are similar to thecfions of the Federal Ministry of
Justice.

4. State Police Commissions: - regional police comioiss are responsible to conduct
investigations in relation to offences falling undgate jurisdictions and also undertake
investigation of federal crimes in cooperation witie federal police commission.
Regional police commissions, normally, have dutesl discharge them almost in
analogous manner to that of the federal police cimsion.

5. State prisons Administrations:- these instituti@me responsible to enforce judgment
rendered by state courts and rehabilitate indivgleanvicted of a crime. The specific
powers and functions in relation to enforcemerjudgments and rehabilitation are fairly

comparable to that of the federal prison admintistna

So far an attempt has been made to list down thermaators entrusted with different
duties within the Ethiopian legal system and todskeme light on their respective nature and
function. As such it can be seen that the Ethiopegal system is organized in such a way as to

include the above mentioned legal institutions imgavarious powers and responsibilities.
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3.2 THE HISTORY AND TRADITION OF JUDGMENT AND JUDGM ENT
WRITING IN ETHIOPIA: THE LAW AND THE PRACTICE

In the above section a discussion concerriregatverall feature of the Ethiopian legal
system is made thereby introducing the reader thighvarious legal institutions working in the
country both at the federal and state levels. phris$ of the course material will try to deal with
the historical and traditional way of rendering amdting judgment in Ethiopia along with

ancient applicable laws of the country.

For the prime reason that there is no adequatecsauaterial to deal with the entire
history and tradition of judgment and judgment ingtin Ethiopia only, a brief account of
discussion on the topic will be made in the forthhatg section. As such, the discussion will be
based on the period from the reign of Emperor 2éa8'aqob,(1434-1468) which marked the end

of monarchical rule and the beginning of a new era.

In the legal history of Ethiopia the first codifiéaw of the country is coined with the
name Zar'a Ya'egob, who directed the compilatiorthef then existing legal norms by and
through the Ethiopian Orthodox Church scholarssTaw was known asFewuse Menfesatyi
which has the literal meaning of "spiritual remetlieThe contextual translation of same is
"cannonical penances.”" Emperor Zar'a Ya'eqob waomnly the reason for the compilation of
the then existing legal norms of the country imateode,but he is also credited for making an
order which resulted in the bringing of the copytied so calledFetha NegeSt(the law of the
kings) from Egypt and had it translated in to Gelelzich was the then working language of the
country.

Another incident which has a historical as wellegal significance in the country came
at the year 1931, which unfolded the promulgatibthe first written constitution of Ethiopia by
virtue of the then reigning Emperor of the countdgile Sellasie,lwhich established a two -

chamber parliament (members of which were appoibyeaimself).

In between these great historical incidents ilee,gromulgation of the first ever written
constitution of 1931 and the compilation of thevuse menfesawdral as well as some foreign

travelers’ travel memories (diaries) give evidemaehe fact that the people of Ethiopia, then
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administered by local chiefs and tribe leaders,igtheir own small area to administer, were
subjected to a particular norms and custom tha¢ wezscribed by the chief of the society.

Emperor Haile Sellasie | had replaced the 1931 @atisn by enacting the Revised
Constitution in 1955 which among others came ug wite of the chambers of parliament as
elective body. In addition to these, the Emperod hazanaged to have promulgated six new
modern law codes all between the years 1957 an8. Id&se include; the civil code, the civil
procedure code, the penal code, the criminal prgeedode, the commercial code and the

maritime code.

Basically there are two main criteria of identifginaws in to the three major legal
families in the world: namely the Romano GermaRorfanistic-German) family, the common
Law family, and the socialist family. These aree thiteria of ideology (which is the product of
religion, philosophy, or political, economic or gacstructure) and the criteria of legal technique.

Generally speaking, the major sources of the cedlifaws of Ethiopia seems to be the
codes of continental or civil law systems, mostvwdfich were based on Roman law and
jurisprudence. These western laws and jurisprudenee the Romanistic-German, were
believed to have been transplanted in the Ethiopemal system through reception when
Ethiopia accepted theFetha Negestin the fifteenth century, which was mostly based

Roman-Byzantine law.

However, it is important to say a few words, asthincture, concerning the nature and
application of laws in the country prior to the daminto force of the codified laws. Especially
before 1936, cases were entertained in Ethiopidn@tasis of the then existing customary laws,
which could be different at different localitiesycaon natural law. Natural law, mainly, referred
to be a moral law, has its basis on natural justiceriginally, was meant to refer to a law of
common-sense which could be applied by any reasepabson within a given society. Later, it
was developed and elaborated so as to have ajpmtigatlight of religious edicts. Thus, it must
be noted here that there was an administratiomsiice in the country even in the absences a
written provision of law made by the state.
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In the above mention has been fairly made withnetgmthe existence of applicable laws
in the distant past as well as their nature andsthugce they were taken from. Apart from these,
it is necessary to investigate in to the overalnguistration of justice and the manner of

rendering and writing of judgment in Ethiopia, asf#ole.

With respect to administrating justice in Ethiogaor to 1936, it can be said that
Ethiopians have a rich culture of participatinghe administration of justice. This holds true, as
it was considered as a “Civic duty” to take parthe administration of justice on the part of the
people.

In the past, cases were used to be brought befigrpexson in the locality and the person
for whom the case is submitted for resolution weapuired to adjudicate as a judge or settle as an
arbitrator. This kind of settlement of dispute wdesignated by foreigners as a “Road-Side-
Court”. The person so requested would hear theutBsp the presence of people who happened
to be there and finally decide the case as hisaemse dictated him. If he found the case
submitted to him for disposal is, however, compbdahe would take the disputants himself or
send them to the court of first instance by tyihgitt clothes together, where the case was then

made to be resolved (decided) in accordance wélttistomary law of the locality.

Hence, it should be underlined here that judgmgivisn during these times were solely
based on the personal appreciation of facts and person’s individual conception of justice.
And customary laws, which mean without the existeata written law, and more importantly
the judgments, were given orally. As such, it appehfficult to deal with the features of the

judgments being rendered then.

It is the year 1942 which heralded the coming iexstence of a structured court system
in the history of the Ethiopian legal system. Th#nmAnistration of justice proclamation of 1942,
March 30, had also established a four-tier coustesy which later added the governor-general,
sub-district and local judge courts. A court oisthature had been exercising both civil and

criminal jurisdictions within the same territoriahit.
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By virtue of the administration of justice proclaima on March, 1942, there were
created five hierarchically arranged courts in &pi. These are, in accordance with their
hierarchy from bottom to top, Yafer-Dagna or Yed3agna (court of first instance), yakal
Dagna (district court), Shalega court (provincialig), the court of Afe-Negus (Appellate court
of the chief justice) and finally the Zufan chil@Crown court) where the emperor himself
preside.

In the early times judges used to adjudicate ces#@s name of the emperor or king of
the state as the emperor was thought to be theadwuof justice and the judges were called
“Afe-Negus” which literally means the mouth of théng. As such, the conceptual thinking
embodied in the decisions rendered by judges wasidered to show some principles of law.
Such norms of both substantive and procedural Veere referred to asAtse-Ser’adt which has
the meaning of presidential jurisprudence that igesl out of case law or judge-made-law. Of
course, the basis for thitse Ser’ ataw was judgment. When a case is decided at & lewxal
and endorsed by a national court of appeal, theglecomes ,from that moment on wards,
king’s rule orAtse-Ser’ at As such, it could be cited in the future as lamdeciding cases of

similar nature.

However, Case law, unlike other Ethiopian lawsnas found in an adequate quantity
being recorded in a case digest in Ethiopia. Heihg@®ses difficulty so as to illustrate the nature
and characteristic features of judgments rendemethe past. As a result, due to the lack of
recorded written judgments rendered in the previmersod, it becomes impossible to evaluate

the judgments given during the past.

However, there are a few decisions known to theegpdhrough various means,

especially historical tales, and literature. Lese® the features of some of these decisions.

Among other things, finding of truth, weighing ofiéence, due process of law, equity
and fairness can be mentioned as a basic ten#gies# judgments. However, since it is only the
report of the case and the judgment that is addessio far, more can not be said on the issue of

judgment and judgment writing at this level.
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Therefore, by way of summary, it dansaid that only little is known and hence few
things can be said about the history of judgmedtjadgment writing due to the simple reason

that there are not adequate recorded written judggrendered in the past.

3.3 SPECIAL FEATURES OF ETHIOPIAN PROCEDURAL LAWS O N JUDGMENT
WRITING
a) The Criminal Procedure Code: -the Ethiopian criminal procedure code has death wi
making and writing judgment under its article 148jich mainly tries to incorporate what the

content of a criminal judgment should be.

Pursuant to article 149 of the Ethiopian criminabgedure code a criminal judgment
shall, basically, contain:- the summary of the ewick presented, reasons for accepting or
rejecting evidences and the provision of the lawvbirch the judgment is founded, in case there

is conviction, the specific provision of the lawdan which the conviction is made.

In line with this, it is said that it is also impant for a criminal judgment to include the
pertinent provision of the law upon which a sengengs passed. And, where there is no
conviction, the judgment shall have an order ofugttal, and in some cases where appropriate,

an order for the release of an accused from custody

In addition to this, it is provided that the crital judgment should include the comments
given (forwarded) by both the prosecutor and theused on the sentence to be ordered by way
of aggravation or mitigation, given that the accusefound guilty and he/she is convicted with

the charge he/she is brought against.

It is also provided that a criminal judgment shofildlly have a mention as regards the

right of appeal both to the prosecutor and the sedu

As such, it can be seen from the above point tiatEthiopian criminal procedure code
does not dictate a comprehensive kind of judgmertitet written by the pertinent judicial body,

the courts.
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Thus, seen in light of the general principle oftimg judgments, the judgment to be
written in accordance with the Ethiopian criminabgedure code can be put as one which lacks
the requisite elements so as to provide the judgraediences with an accessible kind of
judgment. Accessible judgments are those that geothe reader of the judgment with every
kind of information including the details of theitsalong with the final judgment rendered by a
court.

In this respect, it can be safely said that thedpthn criminal procedure code has lacked
the necessary comprehensiveness so as to inclugeretord of some important court
proceedings in the judgment including, among othmention as to the response of the accused
in connection to the objection of the charge amé @f guilty, mention as to the need to order the
accused to defend the charge instituted againghbemand also mention as to giving the order
not to defend the charge brought against the adcuse

Equally importantly, the Ethiopian criminal proced code does not dictate criminal
judgments to include the details of the suit atitited by the prosecutor, and fails to mention as
regards the preliminary objections that might bespnted by the accused, the ruling of the court
on the preliminary objections forwarded by the aecland the defenses of the accused to the
charge he/she is brought against.

As such, if a judgment is written pursuant to tneninal procedure code as provided
under article 149, it will be impossible to fullppreciate or to understand the overall criminal
proceeding conducted by the court on the part efjtligment audience in general and the

parties to the dispute in particular.

Moreover, the Ethiopian criminal procedure codensg to be lenient with respect to the
format that needs to be followed in a written ju@grm This holds true as the provision which is
devoted to deal with judgment and judgment writiagicle 149, has made no mention about the
heading of the case which includes the details tathmuparties or their lawyers, the topic of the

claim, the date on which the judgment is given tnedfile number of the case.
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Furthermore, the Ethiopian criminal procedure cades not manage to dictate the
inclusions of an execution order to be given by toert in the written judgment, which is
considered as an important element of every wriftefgment. In criminal proceedings the
execution orders that will be given by the courtuldohelp in enforcing of the decision of the
court. These execution orders which are made arileof every criminal judgment usually tend

to be directed towards the prison administratidicef and sometimes to the police officer.

Even if the procedural code incorporates adeqpedeedural rules to effectively direct
the proceeding, it can be seen that the code lilasl f@ produce at least in some respects, a
comprehensive kind of judgment as it stipulatedricively the elements that need to be

incorporated in the written judgment.

Hence, it can be concluded by saying that theolptan criminal procedure code exhibit
special features regarding judgment writing in tlitatonly listed a few elements to be
incorporated in the judgment to be written by tloert leaving aside some very important and
crucial elements that could be of more help tojtldgment audience so as to easily understand

the court proceedings including the decision red@tdy the court.

b) The Civil Procedure Code: -in relation to judgment writing, the Ethiopian itiprocedure
code has provided relatively ample provisions, wlrempared to the Ethiopian criminal
procedure code which dealt with same subject matter single article, dealing with the time,
form and content of the judgment to be rendereah@lwith the feature of the judgment to be
reduced in writing.

Pursuant to article 180 of the civil procedure edlde court of rendition is required to
pronounce its judgment after a formal hearing pseade conducted in which the parties to the
dispute will be given the chance to express thele ©f the story and present their legal

arguments to the court.

Interestingly enough, the civil procedure code ima®rporated a provision, which the
criminal procedure has missed, to the effect thgdgment to be pronounced by the court
should also be reduced to writing. Besides, thé precedure code is different from the criminal

procedure code in that it provides, in case whieeeet are more than one judge to dispose the
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case, the meaning and nature of the judgment redddsereby incorporating the concept of

majority decision and dissenting opinion, in a jocmt.

In addition to these, the Ethiopian civil procegllaode has briefly dealt in a concise
manner, as regards the contents of a judgment tviea by a civil court under its article 182.
Pursuant to same provision, a judgment is, bagicaliid to have included four main things
namely; points for determination, decision on tb&ues framed, the reasons for reaching at the
decision and a concise statement of the case,dq@dvhat it is a judgment to be given by a court

in its first instance jurisdiction.

When a judgment is given by an appellate countjlarly, the written judgment shall
include the points, and the reasons as to how dndtle decision is reached at, provided that
the decision of the ruling court is reversed. Idiidn to these, the judgment of an appellate
court will have a statement as to the relief to auhthe appellant is entitled. As such, the

judgment will be enforced easily by the body auittext to effect execution.

A court of first instance may only include a démisin its judgment which is specifically
raised by the parties to the dispute where asutignjent to be written by the appellate court
may include any decree or order which ought to Hzeen passed or made or other decrees as

the case may require by virtue of this procedudeco

Besides, it is stipulated in the code that in acalsere the court has framed more than one
issue in order to resolve the case before hanguttggment to be written is expected to have a
decision on each separate issue provided thatetisidn to be given on one of the issues is not

sufficient for disposing the case.

Unlike the case in the criminal procedure code, d¢ivil procedure code has devoted a
separate provision with a view to deal with theragiee part of the judgment, i.e., decree in the
judgment under its article 183 for judgments batlhe first instance and appellate levels. As
such, the judgment to be written by civil courterse to be relatively comprehensive as it will

have a decree, which among other things include;fille number of the case, names and
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description of the parties, a clear order to ddooabstain from doing something or to pay a
definite sum of money or to deliver a particulamthor to surrender or restore immovable
property as the case may be. And, where approptlEeamounts of costs are to be covered. In
addition, when the decree is to be made by thellappeourt, mention as to who, the appellate
court or the ruling court which heard the case,fiwsll be responsible for the execution of the

decree will be made.

However, in light of the basis of judgment writing general, the Ethiopian civil
procedure code can not be characterized as ondnwidtates the inclusion of all the necessary
ingredients that a standard written judgment shqasisess. In order to elaborate this, we can
evaluate a judgment which can be written in acawedawith the Ethiopian civil procedure code
exhibiting the following defects.

To begin with, it is stipulated in article 182 thie code that a judgment to be given by a
first instance court shall contain a concise statanof the case. However, it is not clear enough
to adequately understand this phrase. This is lse¢caune can not take for granted whether the
judgment will include the claim presented by thaimtiff and the reply given by the defendant
along with the issue to be framed by the courtsésh, it can be said that the code lacks clarity

with this respect as to what exactly should beripemated in the written judgment.

Besides, the judgment to be written bjue of this code is true to be condemned on the
ground that it is devoid of a part which deals vl weighing of evidences as the same is not
dictated to be included in the written judgments. &result of which the parties to the dispute in
particular and judgment audiences in general aidlef difficulty in understanding the reasons

behind accepting or rejecting the various evidemeesented before the court.

With regard to a judgment to be written by an djppe court, it is provided under article
182 of the code that the relief the appellant itled will be included without mentioning as to
the need to incorporate the relief sought by thgeHdant in the judgment. Hence, the judgment to
be written by the court can not be evaluated orb#ss of the issues it resolved as the judgment

will not embody the question rose by the appellant.
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In line with this, even if the code makes it a-pequisite for a party interested in
instituting an appeal application to adequately tioarthe grounds for an appeal resulting in the
objection of the judgment of a ruling court unddrcke 328, same is not made to be included in
the judgment. The fact that the judgment missegtbend for an appeal, will hamper anyone
who reads the judgment from seeing whether the g given by the appellate court is
appropriate or not as court are always expectgi/decisions only to points raised by parties.

In addition, the code does not state as to thkision of summary of the case, and
decision of the trial court in the judgment to betten by the appellate court. Summary of the
case presented in the first instance court and ioreng the decision of the ruling court along
with its reasoning are deemed to be important tmberporated in the judgment of the appellate

court so as to give a full picture of the casenmjtidgment audiences.

Last but not least, the Ethiopian civil procedomale can boldly be criticized for not
allowing a statement regarding the right of appéagdarties in the judgment to be written both at

the first instance and appellate court levels.

Therefore, it can be generally said that the Hilaio civil procedure code is some what
unique in that it deviates, to certain extent asashabove, from the basic principles of writing
judgments. This holds true as the code fails ttatkca comprehensive kind of written judgments
which also could have been a great help to famlitae communication between the judicial

body and the judgment audience at large.

3.4 THE CURRENT IMAGE OF ETHIOPIAN JUDICIAL ORGANS (ESPECIALLY
COURTS) ON JUDGMENT WRITING

Mention has been made in the earlier chapters commggjudicial organs in general and
courts, in particular, as one integral part of jindiciary, in relation to judgment and judgment
writing. It is the purpose of this section now tatiwith primarily the characteristic features of
written judgments presently in Ethiopia. Howevérshould be noted that as regular courts are
the most crucial bodies which are highly relatethwhe task of rendition of judgments in their
day- to- day activities, the discussion on thig pall basically focus on judgments to be given

by regular courts.
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In order to tell the current image of Ethiopiaruds with regard to judgment writing, it
seems proper to set some standard parameters, ai@hg others should include, their attitude
in collecting the necessary evidences before regdi final decision, their capacity to deal with
the relevant area of law and applying the pertiqpeavision of the law on the case before hand,
their ability to present the full picture of théidation including framing of issues in the dispute

and addressing the issue(s) framed by themselves.

Generally speaking, a judgment to be written by fibst instance courts, among other
things, is expected to include the nature of themasubmitted to the court along with the relief
sought by the party instituting the case, summéthe facts as presented by the parties together
with the evidences they came up with, the issuecthat has framed for determination, the
proper area of law to the case at hand, the pettipeovision of the law which is made
applicable so as to resolve the dispute, and firta# disposition of the case i.e. the conclusion.

As a consequence of the fact that Ethiopia isderfd state, courts are arranged both at
the federal and state levels. As such currentlgrettare three hierarchically structured courts
namely, the federal first instance court, the fatlergh court, and the federal supreme court at
the federal level and wereda courts, zonal highteand state supreme court at all regional state
level. Therefore, the assessment to be made, olpiah courts, with respect to judgment
writing is believed to be appropriate if it is dom two categories, i.e. at the federal level and

the regional states level.

Both at the federal and regional states levetsaiitbe safely said that there is no standard
pattern of judgment writing which can be exhibitedm the mere observation of the various
judgments written by different courts. This, of csey is resulted from the absence of any kind of
training on judgment writing to the working judgé@goreover, it can be raised at this point the
fact that there is no law course which is direethd fundamentally related to judgment writing
in law schools of Ethiopian colleges and univeesitihich could have a direct bearing in the
development (betterment) of written judgments.

As a result of the above, different judges workatglifferent benches, both at the federal

and state levels have developed their own way gingrjudgments. Thus, it has become normal
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to come across various kind of written judgments different courts even when the case
submitted to the courts tend to be similar in teohghe nature of the litigation, the issue to be
framed, the relevant area of law to be used angéhinent provision of the law used to dispose
the case.

Speaking of the Ethiopian courts currently workingthe country, it can be said that
there is a good deal of similarity in terms of theisk of judgment writing. But, this should not
be construed, by no means, to convey the messagaltror most courts in the country have
mastered judgment writing presently. Thus, it oughbe borne in everyone’s mind that the
courts manifest, although to a certain extent, stw@sic problems with regard to judgment

writing.

It is a predominant way of writing judgments byiepian courts, which give decision in
their first instance jurisdictions, to incorporae following parts in the written judgment. These
include: heading of the case (file number of thig slate of rendition of the judgment, name of
the court rendering judgment, name of the judgegsilering judgment, names of the parties and
their attorneys, if there is any), summary of th& brought by the plaintiff along with the relief
sought and the evidences he/she submitted, the freph the defendant, the issue framed by the
court, mention of the oral litigation between thespdtants, hearing of witnesses, when
necessary, analysis of law under which the disputenitted should be governed, the pertinent
provision of the law used to resolve the disputactusion/decision of the court, and finally the
decree as to the details of the execution of tdgment rendered. However, it should be noted,
at this juncture, that this is the pattern of judmts written by of most federal courts, if not all,

when they render judgments in their first instajucesdictions.

Apart from the judgments to be written by civilucts, majority of the criminal courts
tend to write judgments having the following elertsenin similar fashion to that of the
judgments to be written by civil courts, criminatitten judgments begin by putting the heading
of the case (in this case the plaintiff is alwalys government being represented by the public
prosecutor office- the name of the prosecutor balwritten.)Besides the heading, mention of
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the suit as presented by the public prosecutoritingahe provision of the law under which the

defendant is charged with, will be briefly incorpted.

Next to this, statement as regardstidrethe accused has objection on the charge
brought against him will be made. The responséiefaccused, on the basis of the question of
the court, concerning the issue of plea of guilt s given part in the judgment to be written
before the court order the prosecutor to effecthtdaring of his witnesses and presentment of
evidences. In addition to this, mention as to @estaction of the court on the evidences heard
and order as to the need for the accused to ddfisndase or not will be made. If the court is
convinced that the accused need not defend his ces#ion as to the release of the accused will

be made in the judgment.

Where, on the other side, it is belielgdthe court that the accused should defend his
case; order of same will be incorporated in thegjoent. Accordingly, the judgment to be
written will have part where the defenses and ewide of the accused will be mentioned. After
all this, the weighing of the evidences by the teoull be revealed which directs to the decision
of the court as to the guiltiness of the accusktthel accused is adjudged not guilty by the court,
then the judgment writing task will be finalized bydering acquittal of the accused and release

of same from custody, as the case may be.

However, if the accused is adjudged guilty of thene he/she is charged with, the
judgment to be written will normally have part mening the comment of the prosecutor and
the accused consecutively as regards the degneentshment the accused should be sentenced
by way of mitigation and aggravation. Then, by makinto account the comments forwarded by
the two parties; the judgment will incorporate a pehich deals with the decision of the court as

regards the sentence to be passed on the accused.

Lastly, the judgment will embody an execution ordserto how and who to materialize

the judgment rendered.
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Without having a significant difference with thedgments to be written by civil courts
rendering judgments in their first instance jurgidin, judgments to be written by courts in their
appellate jurisdiction normally includes the follong elements. Among others, nature of the suit,
summary of the case, judgment of the ruling colom@ with its reasoning, the relief sought by
the appellant, issue framed by the appellate cdletreply of the respondent, analysis of fact
and law, decision of the court and decree.

Similarly, judgments to be written by criminal etaiin their appellate jurisdiction will
have parts including: summary of the suit institiubg the public prosecutor to the court, a brief
summary of the proceeding conducted in the triaktcas regards preliminary objection and plea
of guilt, summary of evidences presented by thelipyrosecutor, the judgment of the trial
court, the grounds for appeal, and the relief sblghthe appellant, analysis of the evidences
presented by both parties along with the analy$iséacts and the relevant law, and finally
decision/conclusion of the appellate court andyabie decree which facilitate the execution of

the judgment will be put in place.

As such, it can be concluded by saying that theeatl Ethiopian courts, both at the
federal and regional state levels, with respeetriing judgments are working towards having a
uniform pattern of judgment writing. However, theage still grave problems in writing
judgments, especially when we come to woreda/firstance courts owing to low academic
competence of wereda court judges who are almostimgohaving only certificate and diploma
at the required discipline, i.e., law education.

Among many others, the major problems prevailinthendecision making in general and
judgment writing in particular of Ethiopian courtglate to:- using ambiguous language,
irrelevancy of facts, evidences and laws, delaglenision making, missing important /relevant
facts, missing authorities of law, lack of compne$igeness, poor organizational structure, lack
of balance , the usage of hypothetical cases, rgak&cision more than necessary, inclusion of
personal/emotional feelings, usage of defamatarygetechnical terms, errors in writing names
of parties, witnesses etc. Also in the list areyiog the parties pleading/lack of writing them in

the courts own words/expression, making partiaisi@es/judgments, lack of consistency and
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coherence, uniformity among different benches anigi¢s, and even in the same bench, failure
of editing, writing long judgments with repetitigneroblem of executability, laconic judgments
which create gaps to understand, making decisieftrd maturity of the case i.e before hearing
evidences, before making decisions on prelimindsjeaions etc, beginning writing before
making decisions using proverbs, metaphors, slangotboquial, mistakes in writing letters,
places, citing documents, references etc, makiegidas deviating from the written law, hand
writing problems, lack of awareness as to the ihpagdgment on the audiences or identifying
audiences, lack of understanding uniformly andrbjethe techniques and rules of judgment
writing on the part of judges, absence of a goollucel of commenting and especially by

researchers, scholars and law students.

3.5 KINDS OF DECISION MAKING AND JUDGMENT WRITING

An attempt has been made, in chapter one, to déaltiae kinds of dispute resolution
mechanisms which has a direct implication on thed&iof decision making and judgment
writing. The decision to be given and the judgntenibe written with respect to a given dispute
may vary based on the nature of the litigation thay be involved in the case and the nature of
the body for who the dispute/case is submittedrésolution. Apart from this chapter, chapter
two has incorporated a discussion with respech&nature of litigation and its bearings on
judgment writing. The forthcoming part will be déed to investigate briefly the kinds of
decision making and judgment writing in light oéthody rendering the judgment and the nature

of the litigation involved in the case.
3.5.1 BASED ON THE ORGAN RENDERING THE JUDGMENT (A.D.R & J.D.R.)

As mentioned before, judgments could beleeed either by or through Judicial Dispute
Resolution mechanisms (JDR) or the so called AdterDispute Resolution mechanism (ADR).
By Judicial Dispute Resolution mechanisms, we m&han parties opt to take their cases to
those governmentally established regular courtsxdoat different levels owning their own
sphere of jurisdiction. And when we say judgmemsia@ also be rendered through Alternative

Dispute Resolution Mechanisms, we are referringhtse bodies which are mandated to give
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judgments on disputes submitted to them providatttrey are assigned by the parties involved

in the litigation, usually pursuant to their pragreements.

The manner of making decisions and writing judgmeefthe contents of written
judgments) with in the regular courts in Ethiopra alearly provided under the civil procedure
code and the criminal procedure code for civil eraidgments and criminal matter judgments
respectively. As such, regular courts are requit@dobserve these procedural laws while

conducting their task of rendition of judgment aaducing their decision in to writing.

Earlier in this chapter, the preliminary proceedirig be conducted by regular courts
before reaching at a decision and the pattern tiob@ved while writing judgments both in
criminal and civil matters are discussed. Hence,rdader is advised to make reference to same

topic on earlier sections in this chapter.

Apart from the judgments to be rendered by regataurts, it is imperative to have a
resort to the manner used by the so called Alterdétpute resolving bodies in terms of the
decision making and judgment writing task. As bdike types and characteristic features of
alternatives dispute resolution mechanisms (ADR)ewdiscussed in chapter one of same

material, they will not be a point of discussiorthis part.

Although there are different kinds of Alternativéspute Resolution (ADR) mechanisms,
it is only arbitration which exhibit a similar feme with that of regular courts in terms of its
decision making and judgment writing task. Thus Bubsequent part will delve in to the
investigation of arbitration, as one and most comimaised out of court dispute resolution

means in connection to decision making and judgmweiting.

However, it seems very important to throw sometligh to its general nature and
procedures to be followed by a given arbitratiourgol in conducting the task of dispute
resolution before embarking up on the nature aradatheristic of the decision to be made and

the judgment to be written by arbitration councils.

To begin with it can be said that arbitration cdlsare similar to that of regular courts
in that they will normally base themselves on therking law of the country both to direct the
litigation process (proceedings) and to disposectdse submitted to them for resolution. As

arbitration councils have achieved a legal fourmhatinder the Ethiopia law, and there is a
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conducive legal environment in the Ethiopia civibpedure code, they are required to discharge
their task of resolving disputes solely based @nl#tw. As a consequence, decisions made and
judgments written with a view to resolving a digpsubmitted to the jurisdiction of arbitration
councils will have a full force of law, with resgdo its execution. In other words, the parties to
the dispute in an arbitration council will definitdoe bound by the judgment rendered by the

council.

Under normal circumstances, arbitration councilsiedo the task of dispute resolution
when it is found that the disputing parties haverpagreement to the effect that their future
disagreements would be settled by and through #enmof arbitration than making a resort to
regular courts. In addition to this the reader neebtle reminded at this juncture the fact that
arbitration councils assumes jurisdictions onlyconl matters as criminal matters are with in the

exclusive jurisdiction of regular courts.

Generally speaking, there is no a significant ddfece, with regard to the manner of
making decision and writing judgments, between lla@geourts and arbitration councils. This is
mainly because, as mentioned above, arbitratiomalsuwill totally be dictated by the law and
only the law while conducting their task of disputesolution. However, for the clear
understanding of the overall feature of resolvirgpdtes by arbitration council on the part of the
reader, the manner arbitration council's dischéinge task of dispute resolution is summarized

as follows.

Content wise, decision to be given and judgmetbietavritten by arbitration councils will
incorporate, among other things, heading of the ¢meluding:- the date on which the judgment
is rendered, name(s) of the judges in arbitratioancil, details about the parties and/or their
attorneys, if any) , mention as to how the cassulamitted to the arbitration council, details of
the suit which among other things include the factgeneral, the relief sought by the plaintiff,
the evidences presented, the reply given by thendefincluding preliminary objection, if there
are any, the ruling of the council as regards thalgections, mention as to the investigation
made by the council on both the written and otadtion of the parties along with identifying
the issue(s) to be determined by the council, tlammar of weighing the various evidences
presented to the council from both parties, addrgssach issue(s) framed separately and in

depth, making an extensive analysis on the fasiglerces and the relevant area of law, and
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finally the council will by way of conclusion, prale the decision of the case in clear and

concise manner.

In comparison to the general format and contepa@ments to be made and written by
regular courts, it can be easily observed thatuelgs to be written by arbitration councils do
not normally have such things like file number o tase, name of the body giving the judgment
(except it posses a general title reading “Arhibratcouncil”) and a separately provided, with a
distinct heading, decree. On the other hand, juddsneritten by arbitration councils need to be
singed by the judge(s), on every leaf of the judgtineho rendered the judgment.

3.5.2 BASED ON THE NATURE OF THE LITIGATION (CIVIL, CRIMINAL)

In chapter two among other things, the naturedf and criminal suits, the very purpose
of instituting the civil and criminal suit, the na¢ of the relief sought by the parties instituting
the civil and criminal cases, the type the paitieslved in both kind of cases and the manner of
weighing the evidences presented before courteneml and the pattern and way of writing

judgments, both, in cases involving civil and cnadimatters in particular were discussed.

This part, however, deals with the manner of judgmeiting, both in civil and criminal
cases, especially in current Ethiopia courts. Besidn attempt will be made to investigate in to
some written judgments given by the Ethiopia cowasking today.

The judgments being written by the courts in Etlaogre basically, directed by the two
procedural codes, namely civil and criminal procaticode, which have come in to existence
during the 1960’s. As such, it is normally expectiedt the judgments to be given (written) by
Ethiopian courts will highly influenced by the ralprovided under these two procedural codes.

In the earlier parts of this material, the rulepidated in these two procedural codes,
civil and criminal, with respect to judgment andigment writing are made. Hence, the forth
coming part will make an overview of the judgmergadered by Ethiopian courts (especially
federal courts) both in civil and criminal mattehs.line with this, an attempt will be made to
investigate the nature of civil and criminal judgitee being rendered in current Ethiopian

courts, separately.
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To this effect, with a view of creating a fertileognd on the part of the reader so as to
easily understand the over all nature of judgmbetsg written by Ethiopian courts currently, an
attempt will be made to overview some written juégts given both at the first instance and
appellate jurisdictions.

A. JUDGMENTS IN CIVIL LITIGATION

Generally, Ethiopian courts which give judgmentstiair first instance jurisdiction

exhibit the following format.

* Name of the court rendering the judgment and itebdat the left top corner)

* Number of the file and date at which judgment iesd(at the right top corner)

* Name of the judge(s) presiding over the benchh@ntiddle).

* Name of the plaintiff and his/her attorney (if thés any)

* Name of the defendant and his/her attorney (ifeheany)

e Judgment and

» Decisions (decree)

With respect to the content of the judgmeantong other things, the date on which the
suit is submitted, details of the suit (facts),igklsought by the plaintiff, reply of the
defendant, both preliminary objections,(if thereurg/) and defense proper, the issue framed
by the court, ruling on the preliminary objectiah&gny), (if the preliminary objections are
accepted by the court, the case will be closedpefpreliminary objection is rejected , the
oral litigation of the disputants, hearing of ewvides, and ruling (decision) of the court on the
overall issue of the case and the decree will btuded. The decision will also normally
incorporate analysis of facts and evidences, aisalgs the relevant area of law and,
application of pertinent provisions of the law. @@ other hand the decree, being the last
part of the judgment, embodies mention as to whuoulshbear costs and expenses, mention
as to the right of the party who is favored by jhegment, mention as to the return of
documents, if they are brought before the courtnuip® order as per article 145 of the civil
procedure code. Mention of an order to the effeat,t(if there was any order in relation to
temporary injunction or attachment), an order bi&esout (dismissed), and mention as to the
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mode of execution of the judgment, when necessadyfimally mention as to the right of

appeal, and mention as to the closing of the fig arder for its return to the archive.

However, it should be noticed at this juncturet tha size of judgments to be written by
Ethiopian courts currently may vary based on thwineaof the litigation, the number of
issues the court frame, the area of law to be nem#icable to resolve the case and

sometimes the number of the parties involved inctee.

Apart from the judgment to be written by Ethiopiaourts at their first instance
jurisdictions, the judgment to be given by Ethiopeourts on their appellate jurisdictions

exhibit its own distinctive features.

Speaking of the general format of the judgmentappfellate courts it can be said that the
format (pattern) to be followed by appellate coustslmost similar with that of the format
used by courts of first instance jurisdiction, ec¢éhat the name of the parties will be
changed from plaintiff and defendant to applicant/appellant and respondesgtectively.
Besides, the judgment of an appellate court willeha different feature in that the decree
part will normally incorporate parts which mentiabout the affirmation, modification or
reversal of the trial/ruling court decision and einbodies mention as to who should
effect/execute the judgment. And in certain circtamees, the appellate court may criticize
the conclusion of the ruling court and remand tagecto the trial/lower court as per article
343 of the civil procedure code and hence mentfdheorder of remand may be included in

the decree.

Regarding the content of the judgment of an appeeltourt, it is usually expected that the
judgment to be written by Ethiopian courts with a@ppellate jurisdiction to include:- brief
summary of the proceeding in the lower court, whaohong others include mainly the suit
submitted to the trial court the relief sought, greliminary objection (if any and the ruling
of the court) and the defenses presented by thendaht, the issue(s) framed by the trial
court and the judgment of the court, ground(s) dar appeal, the issues framed by the
appellate court, analysis of facts and relevanasua law made by the appellate court &
judgment of the appellate court. And with regardthe decree, the decree part of the

judgment to be written by appellate court is notynekpected to include: - mention as to the
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return of the trial court file (Provided it was lbight before the appellate court through its
order) to the archive of the first instance couartai manner it was brought to the appellate
court, order as to the communication of the denisib the appellate court (result of the
appeal) to the lower court, regardless of the that the judgment of the lower court is
affirmed, modified or reversed. And finally mentias to the affirmation, modification or

reversal of the trial court.

In line with the nature and feature of written jouEnts, to be prepared by appellate
courts, it imperative to notice the fact that judgits of appellate courts may have two forms,
especially when the appellate court confirms thasilen of the lower court. The judgment to
be rendered by the appellate court may be givéreretdn the basis of article 337 or article
348 of the civil procedure code. If the appellateirt is of the opinion that the ground(s) of
appeal presented by the applicant is not accepfatae the out set (i.e. found no legal
ground to opposes the judgment of the lower coth®,court may dismiss the appeal as per
article 337 of the civil procedure code with oug theed to call up on the respondent before

it. In this particular case the judgment of theelgte court will have the following features.

The general format being similar to the one memtibabove in case of a judgment to be
given by appellate courts, the content of the judgisimply manifest the position of the
court that the appeal submitted to the court isawsepted both from factual and legal point
of view as a result of which the decision of thevéo is confirmed as per article 337 of the
civil procedure code. Besides, the decree partneileal in clear terms that the appellant’s
request is rejected and it mention as to order itisatlecision be communicated to the
trial/lower court, and mention as to the closing dhe file and order as to its return to the

archives.

A part from the above, the court may also acceptéguest of the appellant for some
reasons and, frame the issues that need to betigatesl and call up on the respondent to
present his/her/their reply to the court. Howewafter the appellate court has gone through
the over all trial proceeding held at the lower rtcand found out that no mistake is
committed by the trial court in its decision bothm terms of appreciation of facts and
weighing of evidences and the relevant and pertitsam provision, the appellate court may

dismiss the appeal on the basis of article 348{ihecivil procedure code. In this case, the
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judgment of the appellate court will normally exhithe general format that appellate court
judgments have, as listed above. And the decreé imgbrporate mention as to the
confirmation of the decision of the lower courtder as to the communication of its decision
to the lower court, etc. In some cases, the agpettaurt may also modify parts of the
decision of a lower court in which case same weél fentioned expressed both at the

judgment and its decree.

B. JUDGMENTS IN CRIMINAL LITIGATION

Owing to the basic nature and purpose of crimiaal &nd criminal litigation, it is
true that judgments to be written by criminal besxhvill have some unique and different

features than that of the judgments to be writtenibil benches in civil litigations.

In similar fashion to that of the judgments to bdtten/ given by the civil benches in
their first instance jurisdiction judgments in cimal litigation exhibit the following format

with some deviations.

Name of the court rendering the judgment and itebdat the top left corner).

File number and date at which judgment is enteaethg top right corner).

- Name of the judge(s) presiding over the bench@niiddle)

- Name of the parties (here caution must be takenuthigke the case in civil judgments,
the parties involved in criminal judgments are alsvghe government, represented
through the public prosecution office and a persespectively. ) N.B. the public
prosecutor office again shall be represented byadnes officers whose name will be
identified and written as a prosecutor. And thesparto be accused could be of either a
natural person or a legal person.

- Judgment of the court.

- Comment as to penalty

- The penalty

- Decree
Looking at the content of the judgment to be writtey criminal benches at their first

instance jurisdiction in Ethiopian courts currenttige following can be said. The judgment
basically embodies the suit details of the prosenutvhich includes among others - details of

the facts and the specific provision of the lawddai be violated by the person charged against,
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mention of the hearing of the evidence presentetthé®yprosecutor, decision of the court as to the

need whether the accused should defend him/hensedt.

If the court is convinced that the prosecutor hase up with the so called "prima facie"
case which is capable of incriminating the accusaghtion as to plea of guilt or not and reply of
the accused and order for the accused to presg&hehioppositions and defenses, mention of the
opposition of the accused (if he/she has any) hadlefenses presented, mention of hearing of
evidences of both sides, (when witnesses are prdyithe words of each of the witnesses),
judgment of the court embodying analysis of faetgighing of evidences as provided by
litigants, and analysis of pertinent provision bé ttaw along with the decision of the court as

regards the guiltiness of the accused will be idetu.

If the court finds the suspect guilty of the crim&/she is charged against, mention as to
the comments of both parties as regards the magmatithe punishment that should be decided
by the court, mention as to the decision of thertcon the magnitude of the punishment on the
basis of the comment forwarded by the parties &edpertinent provision of the law will be
included. In most cases, courts while decidingrttagnitude of the punishment on the accused
may take in to account among other things, theaddlkee accused, mental status of the accused,
the living standard and condition of the accusked advantage the accused has brought on to the
nation and its citizens, the present characteribehaf the accused, the antecedents (record for

crimes committed in the past) and the general me@d penalizing (punishing) offenders.

However, if the court is not satisfied that the lpuiprosecutor did not bring a “prima
facie” case as to incriminate the accused thenuittgment will contain mention as to the order
of acquittal of the accused. And similarly, aftée tcourt has ordered the suspect to defend
him/her self and weigh the evidences of the littgadimds the accused not guilty of the crime
he/she is charged against, then mention as torther of acquittal of accused from custody will

be incorporated.

Finally, the judgment to be written by criminal loenof a court shall also have a decree

which among other things include mention as to reowith respect to bail and bail bond, if
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there are issues of same, mention as to the clasidgeturn of the file to the archives. Decrees
in case of criminal litigation are usually directemvards either to the police office or prison

administration office which is responsible for #féctive execution of the judgment.

Apart from the judgment to be written by a criminaénch in its first instance
jurisdiction, the judgment to be written by an dfgie court of a criminal bench basically
includes the grounds for appeal, brief mention e proceeding at the lower court and the
decision of the lower court along with its reasapithe issue framed by the appellate court,
analysis of facts, evidences and the relevant amnihent provision of the law and judgment of
the appellate court. And the decree part embodigstion as to confirmation, modification or
reversal of the decision of the lower court, ortterthe prison administration office for the

execution of the judgment and order as to closimyraturn of the file archive.

3.6 KINDS OF JUDGMENT WRITING IN ETHIOPIA

In every legal system it is true that by the en@éwéry judicial proceeding, be it civil or
criminal, regardless of the nature of the partiegived in the case and the magnitude of

complexity of the cases, judgment is indispensablee given by the court of rendition.

This is mainly because it is only with a view ta@seng a decision which is capable of
bringing an amicable solution to their disputes tharties submit their cases to courts or any
dispute settling body.

In the earlier sections of this material, mentisnmade as regards various kinds of
judgments to be rendered by courts. As such iridh@wing part a brief account of the manner

of rendering judgments by the various dispute r@sglbodies in Ethiopia will be made.

To this effect the forthcoming discussion will theveloped to give a summary of written
judgment, both on the basis of the traditional wajudgment that was used to be made and the
modern kind of judgment writing being at place praty in Ethiopia which helps know and
compare the present and past written judgmentseofduntry.
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Generally, as cited above in order to effectivalyestigate the kind of judgments written
so far in Ethiopia it is possible, for the purpageonvenience, to divide the whole time span in
to two, namely traditional and modern kind of judgrmwriting. As such, the time span before
the 194C0° will be seen as a period during which a traditiokiad of judgment was being
rendered and after, the 1930&specially after the coming in to effect of thegently working
procedural codes and other substantive law codes premulgated will be taken as a period in

which a modern kind of judgment writing come tost&nce.

3.6.1 THE TRADITIONAL WAY

In Ethiopia, Judgments before the promulgationhef two procedural codes, which are
still working today, were not given in a writtenrfio as a result of which some difficulty was
faced. So to view the overall nature of judgmehtd tvere given at that time, it is only after the

1958 that judgments started to be rendered in fasiadfmanner and in a written form.

However, it can be seen that judgments to be mgdlecbvarious judicial bodies found at
different levels in the country exhibit a numberjodlicial proceedings before reaching at the
final decision.

The traditional way of conducting aipidl proceeding and rendition of judgment in
Ethiopia, especially before the 1930’s can be esq@é as having incorporated the task of
instituting of a suit, hearing of parties, framiofjissues, hearing of evidences of both personal
and documentary (but only the evidence of the pfashall be heard especially in civil matters).
Besides, it should be mentioned here that partieshé litigation could be represented by

attorneys and witnesses are not required to berwadle in order to testify before the court.

Under the traditional judicial proceeding in Ethimpthe poetic and irony presentation of
their respective arguments by the parties alondy \itoviding a gratitude to the presiding
judge(s) is customarily expected before reachinthatfinal decision by the court. This is, of
course, could be similar to some extent to whatalged “final comment” of the parties before

judgment in modern court proceedings.

In addition, it should be remembered that the tiawal way of judicial proceeding in
Ethiopia allowed the existence of the so call@@&chwoch (assessors) a group of people

selected partially by the litigants and partiallytbe court among from the audiences, numbering
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from 6-8, having the aim of supporting the judgefsinvestigating the facts as presented by the
disputing parties and to forward their recommermags to the party which should be favored
by the court.

Techwoch(assessors) are normally expected to summarizéatie as presented by the
disputing parties and express their opinion ashahvparty will win the case. By the way, it is
important at this juncture to remember that theated techwoch had a similar role with what is
called jury system in countries which follow thenmmon law legal tradition even today,
especially in criminal law matters, even if theliilgince of thegechwochis not known on the

court’s decision.

After thetechwochexpressed the opinion as to who should be favoneth® basis of the
litigation of the parties presented before the taten the court will be left with declaring its
decision officially to the parties and audiencesuad. As such the judge(s) after making an oath
before the two parties in order to make sure thay will decide having the purpose of serving
justice and grounded only on truth, shall pronoutiee judgment orally. (Mind that every
proceeding including the pronouncement of the jueilginshall be made orally as there was no

organized court structure having offices like tbgistrar and so on.)

After the judgment is declared orally and officydltly the court of rendition, an aggrieved
party is allowed to go for appeal. Appeal is alldwte be brought by an aggrieved party to
submit to an upper (appellate) court only on th&daf the decision of the court as regards facts
and orders that were given by the rendition counich is primarily subject to checking by the
techwoch. However, if the appeal of the aggrievadyprelate to one of a legal issue or manner
of interpretation of a given law, then the appdaddd be directed to the so callesfe Negus
which is the chief justice in the supreme court aatlto the ordinary appellate courts. And if the
appeal is accepted then, a more or less a simiterepding is conducted at the appellate court

level and finally a judgment shall be given.

Therefore, it can be concluded by saying that thditional way of rendering judgment
in Ethiopia was predominantly oral in its natures such, there was no an organized written
judgment which can be assessed in light of thecbasf judgment writing. However, in

traditional Ethiopia judicial process it is impartato notice that there were two kinds of
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judgment, , namely the judgment proper which iglezad at the end of the legal proceeding, and
temporary injunctions or orders from which an agged party could bring an appeal to the

appellate court.

3.6.2 THE MODERN WAY

The modern kinds of judgment writing can be saich&we commenced following the
coming in two forces of modern laws (codes) in¢bantry which among others include, the two
procedural laws, civil and criminal. These two pmderal codes dictate the manner of
conducting the judicial process in general and ghter of preparing a written judgment by

courts in particular.

Among others, modern judgments are mainly charnaet by the fact that it should be
reduced in to writing, and declared publicly. Indem judgment writing, there are certain rules
that need to be observed while preparing the writglgment. To mention some of the most
important requirements, identification of the coremdering the judgment, identification of the
parties involved in the litigation, naming of thedge(s) presiding over the bench, number of the
file, details of the suit, hearing of parties amitlences, framing of issues, analysis of facts and
the relevant area of law, decision of the court amclusion of decree for the effective

implementation of the decision of the court.

In line with the above point, there are basicalyee kinds of judgment writings in
Ethiopia which are presently at work, on the ba$ithe two procedural laws effective currently
in the country. The first is the pattern to be daled while writing the judgment proper i.e. a
judgment rendered and reduced after the court wditien has conducted every necessary
court/judicial proceeding. Among others this indadhearing of parties, hearing weighing of
evidences, framing of issues, and analysis of faots laws. This kind of judgment writing is
usually, if not always, used by courts which giuegments in their first instance jurisdiction.
The second kind of judgment writing is the patloived when the suit submitted to the court
by the plaintiff is rejected or the case is cloged judgment is entered by the court on the basis
of one of the reasons listed under article 244hef civil procedure code or article 130 of the
criminal procedure code, provided that the defetidaoused came up with a preliminary

objection as per the law. A court found at any levieh in the court structure in the legal system
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may render this kind of judgment. In this kind afidgment it is imperative that the
defendant/accused be present before the courtoaward his reply to the suit instituted against
him/her. And it is only when the court is satisfisdth the preliminary objection the
defendant/accused has come up with that the cdsbeatlosed in the latter's favor. The third
kind of judgment writing relate to appellate coumsly (including cassation divisions)
particularly when a judgment is given by an appelleourt by affirming the decision of the
lower /trial court pursuant to article 337 of theilcprocedure code. In this case, the judgment
shall simply be given, usually within a page, watlit calling up the respondent after reviewing
the appeal of the appellant and learning that tia¢ ¢court has not committed either a legal or

factual mistake in reaching at the decision theesdapt appealed from.
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Chapter Four

Manner and Effect of Judgment Witing

In this chapter we will see the manner and effégudgment writing. It will explain the
form to be followed while writing judgment in relanb to audiences of judgment and

other factors which need to be considered.
4.1 Responsible Organs for Making and Writing Judgnent

As it has been clearly discussed under chapterjodgment writing comes after making
the judgment therefore the responsible organ fer tieking of judgment is very
determinant to the writing of the judgment. Undéhni&pian civil procedure code article
180 puts that judgment is pronounced after theihgastage of the suit as soon as
possible by the court of rendition. And article 18ids some elements that the form and
manner of pronouncing judgment should not only ke but it should be reduced into
writing, signed by the members of the deciding pglgnd pronounced by the presiding
judge. It includes that even if the number of juglge more than one all of them are
responsible for the making of the judgment andilt e made by majority vote for this
purpose. From the above provisions one can unaher steat;
1. the organ who is assigned with the task of makiiginent
2. The act of making judgment is always the first dtapsince it is not enough to make
the process of making judgment it is followed, india¢ely by the process of writing.
Therefore it will be relevant to raise the discassof responsible organs for making
and writing judgment. Under chapter one, it hasmlssen that there are two types of
proceedings to deal with legal disputes, these aternative dispute resolution and
judicial proceedings.
A. Under ADR, the result is not binding except someesaand it is not subject to
stringent procedural requirements but it is driaatording to the interest of the

parties most of the time. The venue will be heldcdinely in private manner that the
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discussion and bargaining will be so personal.t@nay be open to the third party
involvement at different degree for the case of iat@zh and arbitration.

. Coming to JDR, it is not common name for differexghniques unlike ADR rather it
is always problem dealing with court of law whosgeaf decision is always called
judgment. Note-the agreement of ADR mechanism nragna@y not be binding but
most of the time, it is open for the choice of gaties. In such cases the agreement
to be binding it needs the acceptance and com@ianthe parties, or the process
exceptionally to be binding like court annexed raéidn and arbitration. Whereas,
judgment of court proceeding is always bindingspective of the parties feeling and
pleasure. So it has serious procedure so passs\gittgment which includes writing
formally this judgment. Under this chapter judgmemly considers the formal
resolution of JDR process. Coming back to our tepgarding the responsible organ
for making and writing judgment the primary andyorgsponsible organ will be the
judges and the court of law with jurisdiction whiishassigned to see and decide on
the case. This is manifested in article 181(1) thidpian civil procedure which says
the judgment shall be reduced in to writing, sijbg the members of the court and
pronounced by the presiding judge, without anyedéhce whether the judges bench
is marked by one or more judges. So whatever tiignient made is justified or not,
whether it is written in good or bad manner thagaéng to be asked directly is the
judge or the judges who heard and passed the decisiis to mean that though we
use different sources for decision and though diffeparties have participated on the
litigation process and in finding the truth likeettadvocates, witnesses, public
prosecutors, experts, police etc the final taskle$sing the judgment or passing and

writing decision is on the shoulder of the judges.

Since the task of writing the judgment follows et of making the judgment in case of

responsibility the same persons are under a shuigt to write the judgment fulfilling all

the rules and formalities. Therefore, the rulespstand feauteres of good judgment

writing need to be observed and for this purposejtldge should know the effects of

their writing in all directions in relation to enfeement of judgment, case and court flow

management and for the reason of review of judgment
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4.2 Audiences of Witten Judicial Judgment

The next question after identifying the responsibigan for the task of making and
writing judgment is to point out who are the audies of written judicial decision. This
discussion will answer two basic questions:
a. for whom that we are writing — is it for cliepparties, for judges , advocates ,
government or the public?
b. What we are trying to accomplish? Is it to anstliese specific questions, to
advise readers generally on the state of the lapaiticular area, persuade

readers to adopt a particular course of actiosptee a dispute etc?

These questions will be given a great concern éspe judicial writing for various reasons
including the existence of opposite parties. Eachcjal writing will be read and studied by a
number of different audiences but more widely isecaf judgment. So, it is important for the
writer to identify the audience most likely to habe highest level of concern with the judgment
or opinion of the judge and this identification alibtake place before the writing takes place.
The benefits are apparent that before any wordpwren paper, the writer is forced to ascertain
the goal and function of the writing. It gives ditien to and limits the scope of the writing.
Then, the writing can be structured for the paticaudience and can meet it recognized goal
and function of the writing. The relationship beémethe goal and function of writing with the

audience can matimatically be represented as GusHunction equals Audience.

G+F=A or A=G +F this shows how muckytare pre-requisites to each other and this

expression need to be understood in both directibisexplained as follows.

The first goal for any judicial writing is to infor a particular audience. For this purpose it
requires the writer to tell what the case is abhitband to explain what action is being taken and
why is taken. The second goal is to persuade. fbrisa particular audience that needs to be
persuaded by making the content meeting the aiterd justifications enough for that audience.

The “why” of the case must be made convincing ehdogencourage those particular readers to
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agree with the analysis and to accept the restuk. dhosen goal must be kept in mind as the

writing is developed.

Judicial writing serves these two functions; thepdte resolution function and the law making
function. The first function is representing thendamental purpose of a judicial writing, is
always present. Sometimes, it is the only funcbemg sought. A decision or opinion involves

the law making function.

Making function when, for example,eistablishes a new principle of law, expands
existing law, sets new policies, resolves conflics authority, or traces the historical
development of a specific law. The first functienciosely related to the goal of informing the
disputing parties; further that the law making fumie is closely related to the goal of persuasion

and requires the writer to write convincingly.

The early identification of the audienseimportant. Its probable response, its needs and
requirements, as well as the intended goal andtibmof a particular judicial Writing, will
determine how the writing should be done. Writisgunlike other forms of communication
because there is an absence of direct contact tiwthreceiver of the communication. This
eliminates the possibility of any instant feedbaté. anticipate how the audience will respond,
the writer must first decide who makes up the autkebeing addressed? Is it the litigants, the
legal community of judges and attorneys, the pulthie news media, industry, reviewing court,
or perhaps just the writer himself?

Early identification enables the writer fiacus on the needs and expectations of the
concerned audience. The writer can use approfdeatriage to convey the message, select the
correct tone, choose the best words and emplomntist effective style. The writing then is tailor

made for the specific audience.
There are several distinct types of autbsnranging from the writing judge or panel to the

public generally. Fundamentally, however, thereary two levels of audience with which the

judicial writer should be concerned: the originatleence and the ultimate audience.
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1. Original Audience — It is purely judicial andihtwo identifiable classesolitary and
collegial. The writer’s first concern must be to gain the appt of the original audience. The
original audience, while often ignored as a necgsaadience, must be satisfied before the
writer can shift his emphasis to meeting the neefdshe ultimate audience. The first-line
challenge to a decision/opinion is often overlooksdthe writer (writing judge). The original
audience consists of the writing judge himself ang participating judges when the decision is
collegial. If this audience is not convinced tha decision and attendant reasoning are legally
sound and consistent with precedent, the decigiamfm can not be accepted. Rewriting will be

necessary.

1. Solitary Audience: - The writer himself is an audie and must be satisfied with the
product he has written. In one writing may seefthéts in reasoning and be forced to
write to the opposite or perhaps with some othecksion.

2. Collegial Audience:- In a collegial decision, theiter must satisfy the participating
judges that the reasoning is sound. The writer rpastuade his colleagues to join in the
result. The goal will be to avoid any separate cor@nces or dissents.

3. Ultimate Audience:- The ultimate audience sometimefgrred to as the decisional
audience includes any court, person, group or 3gdrmat has some interest in the out

come of the case.

A. Judicial Audiences:- There are various levels digial audiences. Each court or
administrative agency must be cognizant of theousrievels of review to which
its decision/opinion will be subjected. The reasgnmust be precise, and the

writing should persuade those judges involved ahéavel.

I. Trial court or Administrative Agency:- This audienincludes judges or administrators
who are directly affected by the decision. Theyehavade a prior decision that is being
affirmed or reversed any they need to know whyhdéfy must act in accordance with this
decision/opinion, either on remand or in futureesaghey must understand precisely what

they are expected.
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Associate Judges:- This audience consists of gtidgies in the same level of court who
may be persuaded by the logic and rationale ofcssid® /opinion and use it as precedent
in future cases. They may use it as dejure or tefaecedent as the case may be. The
writer should consider this possibility when higideon/opinion concerns a new remedy or
defense that may influence case law in his jurtgaiic

Reviewing Judges:- This audience includes judgesumervisory courts that may be
required to pass upon the correctness of a decsioappeal. The decision /opinion must
be detailed enough to provide a solid basis fomemation; the reviewing court should
have no difficulty understanding why the court cuées it did.

Court of Last Resort:- The opinion of the courtlast resort established both policy and
president. The same is true for the opinion of RBERE Federal Supreme court cassation
division according to proclamation no. 454/2005ctswan opinion must be clear and
concise, not only to facilitate immediate complianbut also to promote uniform
application by the courts bound by the opinion. &ndience for that opinion includes all

who fall with in the supervisory sphere of the dmfrlast resort.

B. Public Audience:- The distinct types of puldicdiences and their particular concerns and

needs should be considered in the writing procéls. classes of public audiences are patrties,

the bar and the public and special interest groups.

Parties:- This group includes those directly inealvin court proceedings including
attorney’s for the litigants in court proceedingisere is no case absence of parties. The
writer must communicate clearly and precisely @ plarties will understand the holding and
its impact upon them. This also will enable thenassess realistically the value of further
appeal. The writing should have a convincing quadib that the reasoning will withstand
scrutiny.

The Bar and the Public:- This group includes allowha be affected indirectly by the
decision/opinion, such as advocates or attornaysstudents, or legal scholars who may use
it as precedent or as the basis of argument irr ctiees, legislators who may use it as a basis
for proposing new legislation of amending, repeglithe existing law, or the ordinary
citizens who may have an incidental interest ingreceeding. The logic and reasonableness

of the decision/opinion must be explicit.
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Special Interest Groups:- This audience includeseahvho have no direct connection with
the particular case, but have a special intereteroutcome because of this audiences may
rely upon the decision in ordering their livesJobbying for new legislation in running their
businesses, or in maintaining future litigationthis is the case, the extent and limitation of
the decision should be clearly expressed. For el@gmpa practical court decision between
the case commercial bank of Ethiopia and tax authar Amhara region, decision was
rendered for priority claim to the tax authorityn the proceeds of the bank mortgaged
immovable property, and immovable property, clainthte tax authority on the proceeds of
the bank mortgaged immovable property, and theoregisupreme court was taking the
dame stand on similar cases. Because of such alegjsall government and private banks
have moved together and took the problem to ther&dax authority being special interest
groups to the particular case. Finally, the bardsoeaation succeeded to get directive from
the ministry of finance that gives recognition afopity right to the banks, and then the
problem has been permanently solved by the ret@aedroclamation by giving priority right
to the banks on mortgaged property.

Secondly, in the federal Supreme Court casses$ugiah’s decision on labor case such as the

issue of severance pay, etc may be taken as wookees than persons in the dispute who have

special interest so they are special interest grodpe above levels of audience are also

classified into four categories of written decismmopinion as:

Primary audience/parties/

Secondary audience /the bench bar, public

Territiary audience /special interest groups/

Solitary or quarterly audience- the writing judge

All these are involved in the hearing and readihthe judgment in different levels of interest to

be affected in one judgment. Note- the interesbédoaffected and closeness to the case is

reducing when we go from the primary to solitargieace.

84



4.3 Factors Affecting Making and Writing Judgment

We have seen that judgment is very relevant tddbethat it affects many stakeholders and it
determines the effectiveness and competence afdime with the parameters of due process of
law and constitutional right of citizens. In thisspect the following are most significant factor
among others which may put their negative and pesiinpact for the making and writing of the
judgment.

1. The Constitutional Authority of Courts:

The first important factor that need to be notedhat will give validity or which will otherwise
abandon the value of the judgment is whether ortmetjudgment made and written is made
accordingly to the legal sources of the state aalhedhe constitution which clearly separates
power among different branches of the governmehts power of courts to made decision
whether they have the power to interpret the lawsstitution and polices of he country, power
to make and cite precedent decisions, power toiogguments other than ordinary laws as
binding authority, and their material and localigdiction on other issue is one of the most
relevant influencing factors that matters on thealigyy content, persuasiveness etc of the
decision. As per article 13 of the FDRE constitatithe judicial organs of the government at all
levels have the responsibility to respect, enfanee fulfill the basic laws and rights given under.
It has two basic ideas first, this organ of the egament has the duty to respect and fulfill the
laws by itself. This need to be with in the bouldshe law which is given under article 78 of
the constitution as a judiciary part of the goveenin But here under the interpretation of the
constitution is given for the House of federaticaséd on article 62 of the same constitution.
Secondly the courts while doing their job, i.e.,ilehinterpreting laws, making and writing
judgment shall follow procedural laws of the coynincluding all the elements and steps.
Moreover, the courts are expected to enforce amdte€rgood acceptance for the laws of the
country by other organs and citizens of the s{&hapter six will discus in detail about the steps

and process of making and writing judgment.)

To sum up, if the court is passing judgment it magtsult the laws of the country which gives

interpretation of laws except the constitution.mtst go in line with laws that demark the
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jurisdiction of courts to entertain and decide aseas about material and local elements. Then the
judges located with in these bounds of the law nsasisfy the steps and rules of judgment
making and writing and the like based on articl@2 &and the following from the civil procedure
law of Ethiopia. It is to meet the constitutionawer of courts and to achieve independence and
impartiality of courts together with the judge’sgoizance or observation of their roles in the

justice administration.

Conforming to the principle of The Universal Deeldgon of Human Rights, International

Covenants On Human Rights and International Insntsnadopted by Ethiopia. The powers of
courts are regulated by the federal and respectgeonal constitutions as well as special
proclamations. For example, according to court ttut®ns as well as special proclamations.
For example, according to court proclamation of2,98rt. 15, all decisions on matters of law
given by superior courts had been binding on dtlosdinate courts. Similarly, according to
Federal court remanding proc. No. 454/2005, intggtion of law by the federal supreme court
rendered by the cassation division shall be bindingederal as well as regional council at all

levels.

So, the constitutional power of courts or theirpeof material and local jurisdictions including
the degree of their independence or impatrtiality ileown impact on their decision making and
judgment writing task.

2. The judges cognizance or observation or unaedstg of their role in the justice
administration is also an other influencing factor. For examghe role of judges in the
enforcement of the accuser’s constitutional rigkhe, role of judges in the implementation of
international human rights instruments or enforaemef the constitution, their roles in the
protection of prisoners rights, and etc. Here ityrba relevant to remember a saying, which
states when you act as a judge or in adjudicatntgraaking decisions you should always put
yourself in the shoes of the parties, like in thees of the accused.

3. The expectation of the pubhbout the roles of the judges, i.e. expectatiath@faudiences.

The judges’ discussions, demonstrations and et wiactical examples in the Ethiopia case.
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4. The judges professional competence, i.e. knaydeskill and experienc&he level of
their training or education and experiences alstiargon the effectiveness, efficiency, quality
and predictability of decision and judgment writing

5. The judge’s diligence, attitude or ethics, cptian, ideology (political, religious etc), third
parties interference (such as government, friemds), confidence, interests, ate also other
influencing factors with various degrees.

6. The nature of legal system followed by a couniryhe legal tradition and educational
system+ Because of the legal tradition, common law sysjadges and civil law system judges
follow different styles of judgment writing. Theffiirences of the two legal systems/traditions in
relation to institutional organization, system ajud decision making, legal education and
professional practice/tradition are the basis fariation in judgment writing. This will be

separately discussed in the following sub-section.

4.4 Judgment Writing in Continental Versus CommonLaw Legal Systems

The major bases for the comparison of the two systare institutional organization, the legal
education and professional experience, traditionjudicial decision making and judgment

writing.

1. Intuitional Organization

In common law legal systems, all laws are not d¢edifso that the judges play role of law
making, precedent. The courts apply both writted anwritten laws. Where as, in civil law
legal systems, courts usually apply written lawe. €&ample, in Britain there is detailed analysis
of facts and law as the judges will have time araly make laws by their decision. But in
France, the judges do not play the role of law mgkibut only apply the written laws to
particular problems. There is usually case loadhsd they can’'t analyze facts in detail and
cannot refer presidents and policies. The decssae also short. In common law legal system,
there is jury system that examines facts but nobiih law system.
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2. The Legal Education Tradition and Professional Pactice

The civil law education systems is not skill orgiree oriented, but principle or abstract analysis
oriented. Practical skill is covered after gradomtin the form of apprentices or special training.
But in common law system, like the USA, Legal edigtais professional training, treated just as
second degree study. Their curriculum system enmgltas methods such as advocacy, legal
research, judgment writing, etc.

In France special trainings are given for judgessecutors and advocates. But in common law

tradition, no special training is required afteadmation so that the graduates will fit to all &ask

3. Judicial Decision Making Tradition

a. In common law tradition there is parallel relatibipsbetween judges and attorneys. The
judges seem answering or responding to the oppatiteneys arguments. But, in civil
law tradition, the judges, the judges seem decidiveg case applying the law on the
dispute than answering to the attorneys arguments.

b. In common law tradition, each judge writes his guelgment and should show the draft
for the collegial judges. The dissenting opiniotl e given on the basis of the draft of
the majority. In civil law tradition, the dissengropinion will be written on the judgment
file unlike the common law.

The common law judge should study precedent dewssimefore writing the judgment. To
deviate from the presented, he should presentg@mogument. But in civil law system, there is
no precedent. However, in the Ethiopian legal sysfgecedents system has been introduced for
the decision of cassation division of the federgireme court. There was also such tradition
according to the 1962 court proclamation.

Comparison of Judgment writing

Common law tradition Civil law tradition

88



Describes fact in detail Uses long statement, dolike preamble

Shows alternative solutions Have proclamation tone

Longer than civil law Applies the law on factstire from of conclusion

Give answers for each arguments/points  Fails sigpadternatives

Shows the points of dispute carefully Explainsftets in short/general

Do not include opinion about the past and future

Keeping these factors in a way they will assistienprocess of judgment writing positively. The
next point is that as far as judgment writer or jilnggment is concerned the following points

need to be noticed. These are:

1. The content- the internal inclusions of the judgtteat should be substantially relevant
to the issue, reasons and legal points concerhadeds to be full in this respect.

2. It need to be coherent having logical sequence.

3. Scope and limitation of the judgment and relevasfade legal suggestion.

(The next chapter will have detail discussiontaa topic.)

4.5 Issues in Making and Writing Judicial Decisions

After the writer of judgment has identified the tias that will exert positive and negative
effect on the process of making and writing judgiménis inevitable that the writer shall

determine how to shape the following points. Thase steps, time, content, form, type,
process, style, nature, audience, etc of the wridhthe judgment. It answers the question
that how the writing needs to be held so that & gf the writing of the judgment can be

achieved. Let us try to see each of the issuepertently.

A. Step- judgment writing is not ordinary act of wmigi which does not have its own flow.
There are points that comes first and then on. Wiieng of the judgment follows the
step of the trial proceeding from the first uplie £nd. The missing out of the proper step

of the judgment writing will create problem finalbn the goal of the judgment aimed to
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be achieved. (Chapter six in detail will raise #tep of making and writing judgment in

detail. So students are advised to get the ddtthleodiscussion there. )

In short the basic steps are:

1. To decide on the controversy of the parties, winctirst made by hearing of the parties
and their evidences followed by oral judgment.

2. To communicate the decision- after it has been nthéejudgment, it needs to be
communicated in written and oral forms to the gerti

3. Journalizing the judgment in the form of judgmembe different from ordinary decision
given in the court by the judges themselves. thésnormal or legal form of judgment to

be awarded.

B. Time-is the other issue that needs to be corsidehile writing judgment. It is obvious
that time is one of the ingredients and factord theve great effect on the validity and
enforcement of the judgment. It seems for this psepthat Ethiopian civil procedure code
under article 181 in general terms put that thegjouent shall be made immediately. But
article 183(2) clearly provides that the judgmeh&lsbe signed and dated to be used as
reference or to be used for any other purpose.detause that as procedural requirement for
appeal or any other kind of review of judgment kbal made with in a certain time format
and this shows the time of making the judgment riting need to be clearly considered
while writing. So the time when the judgment sha#d made and written is as soon as
possible after the hearing is over. In additiorshiall have a time clause or date of reference

in the content of the judgment.

C. Content of the judgment — regarding the internalyhavhat need to be included in any
judgment should not be subjective according toprsonal interest of the judges but it must
follow common standards of the law. That is whyc&t1820f the above code says that any
judgment shall contain the points for determingtithre issues, the decision thereon and the
reasons for such decision. It shall include théofwing points accordingly; the reasons for
the decision which can show the parties why thertcptonounces the decision in that

manner. It must focus only on the points raisedhayparties that the decision shall only rely
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on the issues which the court was previously dgalihthe issues are more than one the
judgment need to be separate.

D. Form and type of the judgment —form of the judgmmetains the manner of writing the
judgment. Article 184 of Ethiopian civil proceduwrede deals with the copy of judgment and
decree, together with the consecutive seven asti@hortly, the writer of the judgment shall
make the judgment in writing, as the issue is iwedlin the case need to be made in the
formal way as it is given in a sample in the prionsstated above. The other issue is that the
judgment to be written must clearly separate thpe tgf the judgment. As we have seen
under chapter two types of judgment are variousiinded to be reflected when the act of
writing the judgment is held.

E. Style and the process-style is about the way tdobewed by the judge writing the
judgment. It shall be attractive, clean and preciserefore, the following elements need to
be used to make the style of judgment writing good.

l. Accuracy-there should be no miss-statement of faldte judge is not the
author of the facts but only the recorder of thaitg It needs to be only on
the relevant points of the case.

Il. Selectiveness- effecting judgment need only thiasgors and facts that
usefully serve for the purpose of reaching at threctusion i.e. the judgment
must give complete factual citations but it doesmean that you should bury
your reader under facts. It includes eliminate dattat are not relevant or
decisive for the judgment directly. It needs nob&too much detail in short.

Il Sequential- it needs to be presented in chroncdbgirder. That audience can

grasp the idea from the very beginning up to thet en
F. Audience- is the other issue to be under corgiid® while making and writing judgment.

(The details of this topic are contained underre2ds to be kept valid so that students are
advised to recapitulate what we have raised urderdiscussion)
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4.6 Effects of Judgment Witing

Up to now, we have seen the important points reggriidgment writing starting from the

meaning up to the factors and issues that nee@ tcobsidered well. The act of judgment

writing has multi-dimensional effect on individudl®em different perspectives. We can see

this from two basic angels:

1) From the courts point of view- this includes thektaf the court and future responsibility
that will occur to the courts of law.

2) From the parties and societies point of view-whitdty be measured in light of rights and
duties constitutionally and legally given to thebpa trust and confidence that will be
forwarded by the society to the courts. So to disan this directions based on the effect

of judgment writing the following specific steps didciplines are concerned.

A. On the court litigation — as it has been raipegviously the time of making and
writing judgment is after the hearing stage. Anddeethe hearing stage is one of
the basic steps of trial proceeding. It is to m#weat, when we come to the effect
of judgment writing whether it has prospectiveraattive or both kinds of efforts
out of the three stages of court litigation. Of i@y though it is an indirect effect
of the judgment making and writing has one baslevence to the pre-trial and
trial stage, i.e. it is the closing mark or theafirdestination to this steps. The
overall aim of pre-trial stage and trail step isaithieve judgment through the

travel is not yet over. Out of this, the effecjudgment can be seen in two ways:

I. On the trial stage- the trial stage is clearbnecerned with evidence of the parties
which may be presented in different ways and Istieir arguments and examinations
of all kind. So it is to say that the controverdytite parties will reach to its peak at this
stage since it is the first and the final momerdt tthe parties will forward their

debating’s. and then the final whistle that canl @mwn and bind the parties argument
against each other is only the judgment made damotal until it is written own and

copied to the parties. So, in this regard judgmeriting serves as a demarcation

between the parties controversy showing which daamd rights are legally recognized.
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Here it serves to set up the right and duties efpi@rties. The other relevance is that the

justice right of the parties get response at thiell basing the judgment on the facts,

laws of the country when it is written down.

N.B so, here the judgment writing will be the clagiremark of the trial stage telling

who is the wining and losing party.

II. On the post trial stage- here also the effdcjudgment writing may be perceived

from two angles since we have sold that the ttiade creates two kind of parties the

satisfied and dissatisfied party. The effect of jimbigment writing on these parties may

be seen in two forms on the post trial stage.

1)

2)

Serving as an order and document, so that the aarf@nt of the judgment of
would be easy and speedy. Enforcement of the judgrge the remaining
assignment of the parties after the trial stagelased with the pronouncing of
decree. Shortly, the written judgment serves bynghauthority and validity to
the judgment creator and being a task (duty) to jtldgment debtor which
reduced the homework of the enforcement organ.

It is important for the dissatisfied party or féwvetlosing party to be a ground of
appeal or any other kind of review of judgment. &exe, the court needs
sufficient reason to make review of judgment ath®error of fact or law found
in the case. So this things need to be scrutinbzetaf the written judgment. Had
it not been for the presence of written judgmentyauld have been difficult to
refer any oral kind of judgment passed priorly. Tdtker is that it serves as a
reference to se the fulfillment of time intervaldaother procedural requirements
that should be met while-asking review. Finally, tife case of review of
judgment is accepted and if the appeal or cassessibeld the act of previous
trail or decision is given at ordinary court carlyobe gathered from the written
judgment. N.B judgment writing has very great rolethe trial and post-trial
stage being the benchmark of the final whistlehs# trail and enforcement of
judgment base or source of reference for the rewkjudgment to be held on.

(In relation to the enforcement of judgment chaptarhave wide discussion.)

93



A. On a case flow management- for the proper handifrtases without any
delay and backlog, judgment writing plays a gredt.rit can be seen as:
because of the existence of good or bad writing@gment the proper or
smooth flow of cases may be maintained or affectedshort it may
throw a stone to avoid backlog and delay and iigestf it is held
properly or the reverse. (The detail of this disoms is found under
chapter eight)

B. On the court management —this is about the admatish and leadership
role of courts on their homework and human resaurdeéhis is by
considering courts as service rendering institugonthat their function
should be just and speedy. In this regard, judgneaiting may ask
qualified judges, the application of technologytte allocation of enough
budgets to handle this act in good manner whicthésmain dealing of
the court flow management.(similarly chapter eightl have deeper
discussion on this topic.)

C. On constitutional rights and the administration jaktice-judgment
writing is not on ordinary document written by angowithout any
reason. Rather it has its own goal, manner to k#ermaad rules how to be
conducted. This is mainly because, the writing leé judgment is the
instrument that sets the rights and duties haval Isgurces and ways to
be held or administered. In other words, it is team that judgment
writing will be a witness to the laws of the coyntespecially the
constitution showing how it guarantees the right daties of citizens. It
is the source to evaluate whether the procedurefiaatiwords of the
court are constitutional and legal or not. In ottverds, it is the source of
evaluating how the administration of judgment iklha the country. It is
because all the steps held by the court are prasouras a single
document i.e. the judgment can be good source afiation to see how
justice is administered. (Detail discussion is held this topic under

chapter seven)
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CHAPTER FIVE

RULES AND STEPS IN JUDGMENT WRITING

It is said that all judicial bodies, especially asuconclude their activities, i.e. judicial
proceedings, with a formal pronouncement of theltes the proceedings, which is rendition of
judgment. judgments rendered may be good or bauisdeght of the consequences they could
bring both to the parties involved in the particutase submitted to the court and the general

picture of the judicial system of a country.

Good judgments have the out come of enhancingrttagie and perception associated
with the overall justice delivery process and cduddve the power to raise the confidence of the
public over the judiciary. Usually it is agreed ttha well-written judgment based on a
comprehensive analysis of facts and law is not anlyndication of an individual strength of a
judge but also is a sign of a worthy judicial systeAs such, it becomes indispensable that
judges acquire the skill to write good judgments.ofder to come up with a good judgment,

among other things, knowledge, proficiency andtagé of the judge(s) are crucial.

As mentioned earlier in this material, judgmentaigpurposeful undertaking in that it
addressed to the litigants in whose favor or aganteom the court resolved the case by and
through making clear the judge(s) own view. Besiddeaves a ground for any aggrieved party

to bring an appeal there by making reasons avail@blan appellate court to consider.

Nevertheless, for any judgment to serve the purjtasemeant for, the judicial body in
charge of reducing the judgment in to a writtenrfpi.e. the judge(s), needs to observe some
very important steps and rules while writing thelgment. The forthcoming discussion will
delve in to the task of familiarizing the readethwsome of the most important steps and rules

that should be observed by courts in the procepsapfaring written judgments.

5.1 STEPS IN WRITING JUDGMENT

Decision Making VS Judgment Writing

It seems imperative, at this level, to remind tader that there is a conceptual as well as

procedural difference between what are called Secimaking” and "judgment writing." By
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decision making we are simply referring to the pgscthat should be undertaken by a given
court and disposing the case before it. In conaecwith the case submitted to the court it
normally relates to answering two fundamental gaast how the case should be disposed and
why should be so? Where as, judgment-writing, gadherefers to the manner of providing the
decision of the court officially (publicly) and & written form. Hence, it is highly linked with
the pattern of communicating the decision of tharcdoth to the parties and the judgment
audiences. As such, decision making precedes judigwigting in that the former serves as an

input to the later. However, it can be seen thatwo tasks are two sides of the same coin.

The steps that need to be observed in decisionAgale dealt earlier in this material, so
no need to repeat them here at this level. The mmajamportant steps that should be observed
by a court (judge) while reducing its decision & written form make up the subsequent

discussion in this section.

Acquainting Oneself with the Nature of the Case

The first thing the court is expected to do beffwdile) writing a judgment is to get
acquainted with the nature of the case or the maidmitted to it for disposition. This, among
others, include, how the action is brought befdwe ¢ourt, history of the case, the type of the
dispute between the litigants that should be detexdnby the court, type of the relief sought and
the nature of the judgment to be rendered (summuatgment, accelerated judgment, proper
judgment.) Thus the judge should make sure beftadirsy writing the judgment that it has

familiarized itself with these above mentiortbdags.

Listing Material Facts

Next to acquainting oneself with the nature of tase or the action instituted in the
court, it is important that the judge (court), befbeginning the task of judgment writing, list the
material facts as presented by the litigating paréind classify them in to facts in issue and facts
not in issue. "Facts- in- issue" means in any despuny fact that the parties disagree on it as a
result of which the fact becomes a point of disagrent or controversy as between the
disputants calling up the need to be determinedhbycourt. On the other hand, "facts not in

issue" are those facts presented by either of éingep but no disagreement raised by the other
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party as regards their veracity. Hence, the caugxpected to classify the type of facts after
listing the material facts presented by both paitiefore embarking up on writing the judgment.

And, while writing a judgment it is not proper tetgorth all the facts that may be related
with the case. Only narrative statements of theérotlimg facts should be made, hence the author
is expected to be selective in presenting facte. jildge must know which facts are material to
his readers in relation to an easy understandinigsadecision. He must choose the type and
nature of the fact to be used in a decision. Fabuld be stated in the past tense and
propositions of law should be stated in the presemte. Facts are presented in a chronological
order.

In line with the above, the court should also ma&ntglimit itself only to relevant and
important facts while reducing its decision in tavidgtten form. "Relevant Facts" refer to any fact
which directly or inferentially leads to one of thenclusion necessary to proof or disproof of a

fact in issue. As such, relevancy can be seenwue alvays linked with facts in issue.

5.2 CLASSIFICATION OF FACTS

Facts can be classified as incidental, informatiomelevant, evidentiary, issuable,
essential, controlling and ultimate or conclusignawven if some of these overlap to each other.

* An Incidental fact: - is a fact that is not necegda establish the right of recovery.

= An Informational fact:- is one that provides somsight or bridge from one piece of
information to another that the reader may bettadesstand the findings and
conclusions.

» A Relevant fact: - is usually related to a fact tisadisputed or at issue.

» An Evidentiary fact: - is presented during the ltioa it is otherwise admitted in to
evidence. This may be in the form of testimony, ilitk, stipulations, admissions,
depositions, or affidavits. Evidentiary facts fraire foundation upon which the judge
relies in drawing an ultimater conclusionary fact.

» An Issuable fact: - is required by the pleading®eoproven. If proven, this fact entitles
recovery under the particular legal theory thdtamg tried.

» An Essential fact: - is one that is necessary ppstt the disposition of the case.
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= Controlling facts: - are those facts which, whedeatitogether, enable the judge to come
to some actual conclusion that affects the outcofitlee case.

= Ultimate or conclusionary facts: - is a fact redlideom the evidence, and is used to
resolve the case. Such a fact is substantiationhimrapplication of the legal principle
chosen. Thus, it determines the case. The judigelm@s as to ultimate or conclusionary
facts must be founded upon a reasonable inferehat logically flows from the
evidentiary facts. Such facts are used to makadhdindings upon which conclusion of

law will rest.

Therefore, it is important to identify and distingju what are called Non-essential facts,
irrelevant facts and immaterial facts from thosetdathat are needed to decide the case. A
conscious effort should be made to recognize angirelte them. If non-essential, irrelevant or
immaterial facts are included with in the fact fimgl process, the judge will find his task more
difficult than it needs to be. It should be undeost that whether a given fact is material or
immaterial will depend upon the issue raised bycse. Facts to be included with in the judge's
factual findings should only be facts that have satimect bearings upon the issue being raised.

All other facts should be eliminated from considiera

LIMITING FACTS

After listening and classifying the material faots the basis of the above discussion the
court is expected to limit the facts to those whach necessary to the out come of the case. As a
guide line the judge(s) must consider four thingsleétermining how the facts will be presented;
these are being accurate in recording facts, beglgctive in choosing the facts, eliminating
unnecessary facts and identifying those facts irarr@tto the reader's understanding of the

findings and conclusions.

There must be no misstatement of the facts. Winée writer may interpret the law
liberally or strictly, he must not take this kinfllioerty with the facts. He is not the author bét
facts; he is merely the recorder of them. The fautst also be recorded objectively. The judge
must adhere precisely to the facts in the caseinfproper factual recitation can result in an
irreversible miscarriage of justice. The reviewcaurt, which may be called up with a view to

independently determining the reasonableness ofetied reasoning contained in the findings,
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will give due attention/consideration to the faftignd by the trial judge. The trial judge has had
the opportunity to observe the witnesses and hemdess the facts are clearly erroneous or an

objection is properly lodged, the facts will be @gied and remain unaltered.

Besides, in order to write effective findings, othpse facts that serve a useful purpose
in understanding the conclusion should be seleatebiset forth. Legal descriptions, contracts,
and statutes quoted in full, or testimony quoted leatigth, are rarely necessary to an
understanding of the findings of facts and conolmsiof law. To give a complete factual
recitation does not mean to bury your reader ufags. These should be summarized. Stating
testimony verbatim or touching upon every fact présd is not only pointlessly burdensome but
also runs the risk of having irrelevant facts espesl to the exclusion of relevant facts. This

could be fatal to the acceptance of the findingshieyreader.

Relevant and material facts are necessary to uiatkershe analysis of the case and the
result reached at. Too much detail, however, i$feogve. For instance, if no question was
raised as to the timeliness of the defendant'sandbr a continuance, the judge accomplishes
nothing by stating that the motion was timely madéen details which have no bearings upon
the outcome of the case are included, the readwradlessly required to sort out and discard that
which is unnecessary to the disposition. Thisj@bano reader should be made to perform.

Finding of fact and conclusion of law should seth@nly those facts that are material to
a disposition of a case. The writer must resist tdraptation to include other facts merely
because they are interesting or unique; it is aethgce to any body reading the document to
make him wade through facts that have no bearintherdisposition. It is the writer's job to
identify immaterial facts and eliminate them.

Facts usually are presented in chronological or@ércourse, this is not a rule and there
are exceptions. Sometimes, for instance, it maybeotecessary to know when a certain event
occurred, but only that it did occur. In such a&gmstance one need not be concerned about the
chronological order. In most cases, however, theratiogical order of events is significant to a
determination of the case and for that reason ¢lqeence is important. In the sequence of facts
of plaintiff usually come first to the facts of @efdants and substantive facts precede evidentiary
facts.
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LISTING OF EVIDENCE

In addition to the above point, it appears indigadte for the court of rendition to
conduct a proper hearing of evidences of the madm classifying them in to admissible and

inadmissible ones and in to relevant and irreleearmdences.

Evidence refers to a body of rules which governsiwicts need to be proved in the
court of law, i.e. facts in issue and facts relevianfacts in issue. Thus, when one presents
evidence it must relate to the fact needing proothie court. There is need of relevancy of
evidence. It may relate to the issue as it mayaose of that issue, effect or motive. The purpose

of evidence is to elicit the truth in a disputetwliéss cost and time.

It should be noted at this level that all factsairtase may not be facts needing proof.
There are facts needing no proofs which are caisggbin to three types namely: facts needing
no proof because of judicial notice, facts neediogproof because of legal presumption, and

facts needing no proof because of admissions/ éabitstted by the parties.

There are, basically, three methods of proofindsta€hese are proofing facts by oral
evidence, proofing facts by documentary evidenck@nofing facts by demonstrative evidence.
These methods may be used separately or in conunreg the case may be. In connection with
using the methods of proof, there are principlesutg of admissibility and weight of evidence.
In most cases, the party who alleges the existenc®n-existence of a fact has duty or burden

of proof. Generally, if evidence is irrelevant tmpf a fact then it will be inadmissible.

Speaking of the Ethiopian legal system, the evidentules are found being scattered in
the substantive and procedural laws (for exampigofoof of marriage articles 94-97; proof of
filiations articles 154-162 of the revised famig; proof in relation to contracts articles 2001-
2026 of the civil code; about the admissibility dbcumentary evidences and relevancy ;
examination of oral evidences (witness), civil gdoare code articles, 137, 138, 263-272; and

evidence in criminal procedure code articles 138-4i¢.)
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Relevancy of evidence is determined on the badsgital reasoning and legal reasoning
/logical and legal relevancy/. Of course, in coafriaw we should not expect absolute truth as
existent in scientific research, and there is aagpable doubt. Thus legal relevance of evidence
means worthy of evidence not conclusive evidendeerd may also be legal restrictions for
relevancy of evidence, like loan agreement of ntbam 500 Ethiopian birr (article 2472 of the

civil code) and mortgage contract.

IDENTIFYING THE RELEVANT LEGAL PROVISION AND APPLIC ATION OF THE
LAW

After going through the above listed processes, dbert will be left with making
conclusion of the law or deciding the case on thgidof the law. The legal conclusion should

cover each of the legal elements required to debielease.

CONCLUSION OF LAW

A conclusion of law may be defined as a judicialtasment that sets forth the law to be
applied to specific facts in a specific case. Ipresses a legal deduction made by the decision
maker naturally arising from the facts found andryag with it some form of legal

consequence. It is also known as a propositioawf |

The judge arrives at a given conclusion of law,etkgmining the controlling facts and
making a bridge between those facts and the egistiate of the law. A conclusion of law is
drawn by using those individual facts first fourmda case as a result of which it is a case-
specific. It must support in those factual findiradieady drawn by the judge. It is the expression
of a legal deduction made articulated in statenfi@mb. When a conclusion of law is added to
any other conclusion of law drawn, it determinestiights and duties of the parties. Therefore, a

conclusion of law is made after and as a resuinding certain previously enumerated facts.

Therefore, a conclusion of law, therefore, is alErstatement with a legal significance
supported by those facts previously found by alitng the law applicable on an issue or
element necessary to determine a disputed prinoipkew used along with other conclusions of
law to determine the rights of the parties. It misagplication of the law supported by a factual
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finding or findings made by the judge. It usuallyed not state the facts from which the duty
arises. A legal conclusion can be said to be desstgtement that has a legal significance, drawn

by evaluating the controlling facts and making dudgion.

ARGUMENT ON THE BASIS OF AUTHORITY

Understanding Statutory Language: - as a judgerédfandling a rule of law efficiently
one must understand statutory languages fully. iflwslves understanding two basic things; the
language of the rule and its function. The genpuapose of law is to maintain social, economic,
political and cultural orders. And, the specificrpose of the rules is related to one or more
purposes of the law in general. Statutory languageds interpretation and operative words
require careful analysis before applying them prigpe

Understanding the function of a rule means to ustdad what the statute does, i.e. what
kind of rule it establishes, what the legislatureother promulgating authority intended to
accomplish by it. Statutes may have many diffetgmés of functions. For example the criminal
code article 538 on aggravated homicides, estasiahleast two functions.

1. It defines the crime of aggravated homicide; itegavhat the accused must be
proved to have done before he/she can be conwattidt crime.

2. It states what kind of punishment may be imposezhigonviction.

Contextual Application and Cross-Referencing of Ruds

In applying a rule as authority, it is also impottéo recognize what the rule does not do.
Individual code articles leave many questions uwansd. For example, under art 538 of the
criminal code the meaning of "intentionally," "Haride" and "rigorous imprisonment for life,
"or" death" is not answered by art 538, but ansd/érearticles 58,537, etc. This is to mean that
a single code article almost never answer all todlpm of its subject. Therefore, the context of
the article or statute need to be kept in mind thiedneed for cross referencing between articles
whose subject matter is connected. Keep in mindathieles near by the article you are reading.
They will often contain a clue to the meaning otiyarticle. Each code article must be read in
the context of the whole law. The function of anicle is almost always elucidated by its

surroundings. Cross referencing may be used foryndifierent purposes like to provide
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exceptions, to make applicable articles of othetipes of a given code see art. 2632(2) of the

civil code.

Argument/Legal Reasoning

Argument is defined as an attempt to show that sumg is true by providing
evidence/authority for it. Legal reasoning is deadwhat law applies to a given dispute and
then applying that law to the specific facts olcemstances of the case. It is a broad way of
reasoning in law in which it takes much more coasatlon than rules of law, acts and evidence.
It incorporates different elements some of whick principle, policies, experiences, ethics,
morality, and norms of a given society as the casg be. Formal logic is also one and
important part of legal reasoning. It is one arellilbst way of structuring our reasoning so that it
can be organized and persuasive. The legal pregesgational process, i.e., legal decisions are
made on the basis of reasons that are understantgbéducated people. In court decision
making, the reasoning process often ends with sorederived from a statute or rule of law.
This is fundamental role of authority or argumenttbe basis of authority. The role of judge's
decision making also differs from laymen or elddegision, because of the duty to use legal
authority in the court decision making and reasgngmocesses. In using law in judgment
writing, while facts are presented in the pastaepsovisions of law are usually presented in the
present tense. The law exists at the time you wantk so it should be stated in that manner. The
past tense is appropriately used when your dissngscludes a reference to a repealed or an
ineffective law. Sometimes, it may also be necegstarefer to the original law and various case
interpretations, before discussing the existing. lemsuch cases, you can present the law in past

tense form.

According toNeil McCormick, the function of argument/reasoning is for thepoge of
justification or persuasion on the basis of autlyokle has introduced three fundamental theories
or principles of reasoning, these are: consistecglierence, and consequentialidonsistency
refers to a type of argument in deciding a casenupding in accordance with an existing
established rule of the legal system or specific. @oherencerefers to the observance of the
general principles of the legal system or rele\mtty of laws in legal argumentation. Argument
by analogy is also concerned with this elementoohérence”Consequentiality is atype of

argumentation refers to arguments showing the aab#ity or unacceptability of a ruling one
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way or the other having regarded to their consecggnlike legal, economic, social, political

and cultural consequence.
Formulating the Point of Dispute, the Issues

Issues are the points on which the opposing sidegedo grip. They should always be
stated as questions. They are questions, for wihieh party likes to be answered yes or for
another party No by the court. They are alwaysentesl in the form of question and need final
answers by the court. Issues should be fragmentestigns, but they should not be too broad or
too fragmented. Issues may concern questions tbfaaf law, or both, depending on the nature
of the case. They can also be stated with varyegyek of specificity. For example; issues in a
criminal case will almost always be "is the defemdguilty?" where as in cases the issue to be

framed is generally, "is the defendant liable?"

The answer to the issues should control the ouecohthe case or an important part of
it. The statement of issue should catch attentiorthe particular facts or propositions of law
which are crucial. Statement of what may be catkexi"overall" issue, such as the question of
guilty or liability does not help much in this diteon. As a general rule the more you can
pinpoint an issue, the better will be the result.the same time you should not multiply the
issues unduly. Avoid the extremes of over geneadbn and excessive fragmentation of the
issue. Experiences and criticisms will be best gglidn considering the issue, try to analyze the

reasons each advocate would give in support ghdsgion on each case.

In our legal system, the task of framing issueslégal standards as it is regulated by the
existing procedural laws. The reader is better satlito refer this study to both the civil
procedure law and criminal procedure law. For exXantipe reader may look at the following
articles in the civil procedure code. Article 24fming of issues, Article 247 Issues defined,
Article 248 Material from which issues may be fraipArticle 249 court may examine witnesses
or documents before framing issues, Article 251 grow amend and strike out issue, Article 252
guestions of fact or law may be stated in fromssues, Article 253 judgment on agreement

executed in good faith, Article 254 parties noisatie, Article 255 parties at issue.

104



Deciding What to Decide

The pleading and discovery stages each providepartunity to define and redefine the
issues. The hearing stage offers the judge an apptyrto eliminate insignificant issues while at
the same time framing the significant issues. Tig¢'s definition of what is and what is not in

issue at the out set determines the evidence podsented and limits what will be heard.

Before beginning the writing process the judge nuestide which issues are significant
in the particular case; that is, which issues dehrasolution in order to dispose of the case.
Each case presented for decision is unique in seaye Deciding what to decide in a case is the
first and most important decision to be made by degision maker. Of course, this decision
limits the issues to be resolved.

Where the facts and the law are both clear, the aasally will be settled by the parties
themselves before trial. Where the facts are irtrowarsy, credibility judgments will come into

play to determine the facts.

The legal issues necessary to a determinationeoéddse must be presented concisely and
specifically. The judge should spend enough timdrafting the issues to make them as brief
and clear as possible.

Preparing Outline of the Decision

Preliminary Decision

It is important that the judge has all the inforlmatneeded to find the facts necessary to
a decision. If information is missing, supplemergaidence should be allowed where justice so
requires. If the attorneys were well prepared &edhiearing was conducted efficiently the record
should be sufficient for the judge's work.

Preliminary decision should be made immediateliofing the hearing while everything
is fresh to the judge. While the preliminary demmsmay not withstand the subsequent scrutiny
of research, it offers a sound base from which jtlige can prepare a draft. The first step
towards writing a draft finding is to review alleimaterials accumulated. Issues needing further
research should become evident during this prodes®ffective way to outline issues that can

be preparatory to writing is to underline matefedts in the notes taken during the hearing
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process. At this stage, the preliminary conclusmiikely to be changed. Possible alternative
resolutions can then be listed. As such, the judoew has a working guide for the writing

process.
A working Outline

Just as each paragraph has a central idea, tihe #nding has a single theme. The writer
does not have freedom of choice as what the cahteale will be. He is limited by the questions
raised in the case. When a formal outline is ngessary, the writer should simply jot down the
relevant facts major issues, and authorities tdibeussed so that he can make his work easier
this includes among others, gathering the mateniaisewing the hearing notes and eliminating

unnecessary material and expanding pertinent raigeri

Ideas that are irrelevant, no matter how intergstamould be discarded. ldeas then must
be arranged in a logical order for discussionhis way the judge may dispose effectively each
idea, step by step, to reach the central ideaet#se. Once drafted, they should be corrected,
edited, and written in final form. This, then, shkibbe the final product. As the judge writes
more findings, he will need fewer drafts. Theraassuch thing as “good writing.” There is only
good re-writing.

Writing the judgment
Drafting - the drafting process really begins during tharimg. It is at that time that the judge
makes notes as to the testimony supporting theabng facts for future inclusion within the
findings. Drafting is peculiarly suitable for thepdoration of ideas. It is the vehicle used to
examine alternatives in reasoning, while offeringeans for testing the reasoning.

Citation - apply the law to the facts of the case, usirntaities to support your view of the law
only where they are needed. If you treat every tpoirtaw raised in the case as equal and offer
many citations, as to each, their individual impaode is lost. To emphasize everything is to
emphasize nothing.

Final Revision - the draft is how ready for revision and the ffiwating effort may begin. It is at
this time that the writer may decide to changedbguence for easier understanding. Items that
add nothing to the discussion should be eliminaRagpetitious words, phrases and ideas should
be removed to shorten the writing without distugbitie meaning. Any change that will aid

understanding or readability should be made atgbiist.

106



Editing — the next step is editing. Sentences may neéeé t@structured for further strength or
more precise meaning. Grammar, spelling, and patiotushould be corrected. Missing letters,
words, or phrases should be added. Redundant iafmimshould be deleted. Over used words
or phrases should be stricken. The writing shoel@xamined carefully to be sure the discussion
is developed logically and the reasoning flows stingoand evenly. Transitional sentences
should be inserted where they will assist the readanderstanding the progress of facts or the

reasoning. There should be consistency in the e ®ame word to refer to the same thing.

As a result of multiple drafts, rewriting, editingytting, polishing, revising, etc, a final
draft is produced. Once again it should also beofpead carefully. If done properly, the
completed writing will represent a cohesive dialeguth a logical progression of ideas starting
from the beginning, proceeding through the reagppirocess and concluding in the proposed
proposition. Finally, the written decision will bead to the parties and certified copies of
judgment shall be furnished to the parties. (Retid@ 181 and 184 of the civil procedure code.)

However, if the bench is by three or more judgeselwill be one more step left before
declaring the written judgment to the parties ane judgment audiences. Discussion on the
written judgment is important between and amongstaresiding judges with a view to ensuring
that the written judgment has incorporated eveiygtimecessary to be included in a judgment
and that their full consent is embodied withounigeritiated by the writing judge. This is mainly

because judgments are normally reduced to writingria through a single judge.

5.3 RULES ON JUDGMENT WRITING

In the previous part an attempt has been made & with some important steps
necessary to be undertaken while writing a judgm@ihte forthcoming discussion will be
devoted in to investigating the most important sulkat the judge(s) need (s) to observe in
writing judgments. As such, the following sectionllwleal with the major constitutional
principles as well as the most important laws, mthstantive and procedural, that should taken
in to account while writing judgments. Besides, éssential elements which are expected to be

included in every written judgment will be investigd.
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5.3.1 CONSTITUTIONAL PRINCIPLES

It is provided under article 9 of the FDRE congidn that the FDRE constitution is the
supreme law in the country as a result of which lamy customary practice or a decision of an
organ of state or public official which are in cawention to the provision of the Constitution

will be of no effect.

As such, courts being one major organ of the gouemnt, they are required to discharge
their task of decision making in line with the lmagrinciples of the Constitution. Otherwise,

their decisions shall have no effect in the eyetheflaw.

The FDRE Constitution has, of course, provided redbeiof basic principles and rights of
citizens that should be observed by any organ encthuntry, including courts. As a result the
following are some of the most crucial constituibprinciples that need to be considered by any

judge while writing a judgment.

In writing judgments, among other things, the judyés/are expected to respect the basic
human rights and freedoms which emanate from ting wvature of human kind as those rights
are inalienable and inviolable by definition. Imdi with this, Democratic rights of citizens as
enshrined in the FDRE Constitution should be takero account by a judge(s) writing a
judgment (Article 10). Apart from respecting thesigaright of citizens the judgment to be
written should reveal that the overall court pratieg including the manner of giving judgment
and the judgment itself is transparent thereby l@tthg some degree of accountability on the
part of the government (Article 12).

In addition to the above point, judgments shouldvbiéten by taking in to consideration
some basic rules provided in the Constitution wofeof the larger public. These among others
include:- the right to life, security of person ahblerty , the right to be protected against
inhuman, cruel or degrading treatment, safe urdessuch grounds and in accordance with such
procedure as are laid down/established by law ¢kx6,14,15,17,18).

Moreover, all judges writing a judgment should,maly , have in view the fundamental
principles incorporated in the Constitution whialcludes the principles prohibiting double
jeopardy, principle of equality and the principle®vided regarding crimes against humanity
(Article 23 and 25).
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Besides, some basic rights bestowed on citizenkdZonstitution including, the right to
honor and reputation, the right to privacy, thétitp religion, belief and opinion, and the rights
of persons arrested and person accused shouldwagsataken in to account while writing
judgments (Article 24,26,27,19,20).

The above mentioned principles and rights of aitiz@are only some of the basic and
fundamental ones that should be remembered andedpipy the judge(s) while writing the
judgment. However, the FDRE Constitution has preglid number of other principles and rights

of citizens that a judgment writing judge shoulkietan to account.

Therefore, it should be emphasized at this leval jhdgments being an act to be
performed by one of the major government organshen country are expected to be made
inconformity to the wordings of the supreme lawtloé country, which is the Constitution. In
line with this, it is imperative to forward a fewowds with respect to the possible consequence of
a court rendering judgment which is in clear corgrdion to the basic rules and principles
enshrined in the Constitution. The likely out coafean un constitutional judgment is to end up
being with out effect. The person aggrieved bydeeision /judgment of a given court alleged to
be unconstitutional may take the case to the Hotisederation, a body which is entrusted with
the power to interpret the constitution, which umnt will organize the so called the council of
constitutional inquiry, through which the HouseFafderation decide the submitted constitutional
dispute with in thirty days of receipt (Articles,@2 and 83 of the FDRE Constitution).

By way of summary, it can be said that judge(s)uth@always be mindful of the basic
rules and principles provided under the Constitutishile writing judgments so that the

judgment produced could achieve effective executiche country.

5.3.2 SUBSTANTIVE AND PROCEDURAL LAWS

Apart from the responsibility of judge(s) with redato observing the basic rules and
principles enshrined in the FDRE Constitution, tisépuld also be in line with the sprit and

wordings of the provisions found in both substam@wnd procedural laws existing in the country.

Speaking of the need to observe substantive lawshefcountry while writing a
judgment, the issue relates to one of the apptinatif the relevant area of law and pertinent

provision of same with a view to resolve the castote hand amicably. In other words, as it
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appears to be of paramount importance for the doudentify the relevant area of law and the

pertinent provision of the law so as to settle dispute arose between the litigants, it is also
equally important for the writing judge both to ebge and apply the appropriate legal provision.
This is to decide the case there by creating a rtmnan easier understanding as to on what
ground the case is resolved on the part of thegsarivolved in the case. This, of course, leaves
an opportunity for an appellate court to considex tase provided that one of the parties
appealed against the decision.

As such, the court needs to make a resort to tlewanet area of law at first and is
expected to identify the appropriate provision loé taw in order to effectively determine the
respective rights and duties of the parties litigatin the case. And the judgment writing
judge(s) should embody the same in the written melg to ensure that the court has

investigated into the relevant area of law witHexwto amicably settle the dispute before it.

On the other hand, the quest that those procetawalshould be observed while writing
judgments mainly refers to two things namely: thieole court proceed to be under taken to
reach at the decision making stapes and the cooténé written judgment.

It is repeatedly said that judgment is the finabdurct of any court proceedings in the
sense it comes to picture after going through wariprocesses by the court with a view to
finding the truth and determine the case beforelhAnd it is also discussed in the earlier parts
that procedural laws refer to those bodies of rubsch dictate the manner as to how one
exercise his/her rights, embodied in the substarifiws, before court. Besides, attempt has also
been made in the earlier parts of this materiat tha Ethiopian procedural laws (the civil
procedure and the criminal procedure laws) haverparated some rules dealing with what
things should a written judgment contain.

As such, in order to come up with a judgment whglhn compliance to the existing
procedural laws of the country, judgment writingeispected to observe carefully those rules
related to court proceeding and content of a judgmEhis is to mean that courts should conduct
every proceeding in accordance with the procedurkds provided under the two working
procedural codes in addition to being dictated &ye while writing the judgment with respect
to its content. Thus, it can be seen that judgmesish are rendered and written by a court
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without observing the relevant procedural laws, | wigmain both defective and even

unacceptable in the eyes of the law.

5.4 Essential Elements of a written Judgment

Mention, as regards the possible content of wriibelgments has been made at different
levels in previous discussions in this materiaislalso seen that judgments to be written by a
court could have different forms based on the matirthe case, magnitude/seriousness of the
case, the nature of the litigation, the naturehefparties involved and so on. Consequently, it is
true that one may come across varying kinds of quelgs in our legal systems. However, it
should be underlined that all written judgmentsileithbsome common and essential features

despite the fact that the nature of the case/ltibgds different.

It is possible to sort out the following elemenssam essential and common feature to
almost all kinds of written judgments. For the mse of convenience, let's see written

judgments by categorizing them broadly in to gudgments and criminal judgments.

Essential elements of civil written judgments:-

The name of the court giving the judgment and éisdb.
Date and file number of the case.

Name of the judge(s) presiding over the bench.

Name of the parties involved in the case and thigarneys, if any

ok~ w0 Dd P

The judgment, Which should necessarily include:-
— Summary of the case
— The issue(s) framed for determination.
— Mention as to the hearing of the parties and tn@niences
— Mention as to analysis of facts, evidences anddlevant laws
— Application of the pertinent legal provision to ttese.
— Decision of the court along with the reasons fokimg the decision.
6. The Decree which among other things should nedgssagsike mention of the respective

rights and duties of the parties involved in theeca

Essential elements of criminal written judgments:-
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Name of the court giving the judgment and its bench
Date and file number of the case

Name of the judge(s) presiding over the bench

R

Name of the parties, involved in the case usu&iéypdrosecution and the person alleged
to have committed an offence.
5. The judgment of the court — which should incorperat
— The offence said to have been committed
— Mention as to preliminary objections and plea aftgn the part of the accused.
— Hearing of evidences of the patrties.
— Mention as to analysis of facts, evidences and/aglelaws
— Decision of the court with respect to the guiltsmes the accused.
6. Comment of the parties as to penalty, provided thataccused is found guilty of the
crime he/she is charged with.
7. The penalty

8. The decree, usually as to how and by whom the jaihgrshould be executed

However, the reader should take heart that the ealppesented features of a written
judgment are only the basic and essential elentbatseven written judgment, under normal
circumstances, need to incorporate and not the eldgnents that could be enshrined in all
written judgments.

In the above discussion, an attempt has been noadea with the basic constitutional
principles, substantive and procedural rules tlesdnto be taken in to account while writing a
judgment. Moreover, the essential elements in drathsvritten judgments are discovered. In
connection to these, the forthcoming section wsiltd investigate the judgments to be written by
trial courts, appellate courts and cassation ainisdf supreme courts as a distinct venue of
adjudication.

As has been repeatedly said, the task of judgmeiting/ is not only a purposeful
undertaking but also is a task requiring some rtdebe followed in conducting it. Judgment
writing has its own rules. The rules that shouldbbserved while writing judgments may govern

the nature, purpose, content, and structure obteeall judgment to be written. As a result, the
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coming discussion exhibit some degree of similaviiyh the steps of decision making and

judgment writing.

5.4.1 NATURE AND STRUCTURE OF TRIAL-COURT DECISIONS

Basically, a formal decision is expected to hawve finajor parts; namely, the nature of
the action, the facts, the issues, the law andr@éag and the disposition.
It is important for a decision to provide the pastiand the reader with the general nature of the
action instituted in the court in clear and conaisanner. This helps the reader of the written
judgment to have a full understanding of the cd$es is to mean that the decision should be
written in plain language in a manner that a pemarof the legal-profession can read and grasp

the idea incorporated in the judgment.

Besides, the decision is expected to reflect thetrmondensed version of the relevant
facts and the point of controversy (dispute orasefithe case along with the evidences which
can be admitted by the court and are relevant terahkne the case before hand. As such the
writing judge should make sure that the facts preexk are not more than that necessary to
dispose the case. And, the issues to be frameddshot be such fragmented and too general

creating an impediment to the court so as to resthle case effectively.

It is also required that the written judgment skhoabme up with the analysis of the
relevant area of law and the application of dhlyappropriate (pertinent) legal provision to the
case along with providing the reasoning as thisvalp the parties on what grounds and reasons

decision is reached at by the court.

And, finally the written judgment should embody thy@nion (intent) of the court (judge)
at the end expressed usually in a single paragmyith becomes the decision of the court. The
disposition is normally the result of the comingether of the relevant facts, the relevant and
applicable laws and the decision of the court &ithew to bringing the controversy to an end.

5.4.2 NATURE AND STRUCTURE OF APPELLATE DECISION

Generally speaking, appellate courts are courtsigifer level entrusted with the prime
purpose adjudicating cases of higher magnitudeh(bot terms of pecuniary value and

seriousness of the case) than that of first ingtdtn@l courts. Besides they have the purpose of
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reviewing the decisions of trial courts therebyatireg additional forum for a party aggrieved by

the decision of a trial court.

Due to the responsibility that appellate courts emtrusted with, the number of judges
presiding over appellate benches is in most cdses,tunlike trial court benches which usually
have single judges. As a result, the decisionsetodndered by appellate courts adjudicating
cases at their first instance jurisdiction are maffer a rigorous discussions and deliberations

between and among the three collegial judges presaler the bench.

However, it should be also noticed that appellaierts may constitute only a single
judge especially when the court entertain cases appellate jurisdictions (like the case in
Ethiopia). As the cases are originally of a natrde adjudicated at the first instance court by
way of appeal a single judge will also review tlasewith a view of checking the correctness of

the decision rendered by the trial court.

But in countries where there presides more thaimglesjudge in an appellate court
bench, it is true that decisions may not be readasily in disposing certain cases. As such in
cases where not debates and differences arisevasdrethe collegial judges as to the manner of
determining the case before hand, it is mandatway judgments should be entered by majority
vote where by the judge(s) with minority vote axpected, to present the position they held in
disposing the case, in the same written judgmeparseely.

Even in cases where all the presiding judges dwelappellate bench reached at a single
decision with respect to the disposition of theechgfore hand some strict rules should be
followed before writing the judgment. These amorigecs included, reviewing of the brief,
investigating the record on appeal, conductinghtaring of oral arguments and evidences of
parties, interact with each other as regards theneraof disposition of the case, and after the
position agreed by them is reduced in to writingagsdgment, going through the wordings of
the decision with a view to ensuring that the fijpalgment is in line with the agreement reached
at by all presiding judges as regards the dismsitf the case. Thus, the writing judge need to
be checked by the rest collegial judges as todsk of reducing the decision of the appellate
court reached by consensus is correctly turnedoira twritten judgment with a view to

discharging their collegial responsibility.
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Generally, it can be said that there are two tygfesppellate courts, these are; appellate
courts which are recognized as the court of |astrtesince it offers the final opportunity to have
a case reviewed with in the state court system. thedbther is called the intermediate appellate
court as parties are allowed to take the case ¢n éngher court (Supreme Court) by way of
appeal provided that the party taking the case ppeltate court was a respondent at the
intermediate appellate court level. In most stdtes former court is known as the Supreme
Court.

However, it should be underlined here that botrd&iof appellate courts have a dual
function in the sense that they have a reviewingction directed as an examination of the
correctness of the procedures used during priort gmaceedings which is aimed at seeing that
justice was done in a given case. Secondly, agpailaurts have an institutional function that is
directed at a progressive development of the ldating to constitutions, statutes and policy for
general application. Review of a case by appetlatets could be question of law or question of
fact or both. Review, normally, implies a case belimoked for a second time as a result of

which appellate court decisions are sometimes t@@seReviews.

In a decision of a collegial body, appellate coats only by agreement of a majority
those judges assigned to hear the case. Those meeofltbe collegial body who disagree with
the majority from the minority. In writing an opom, the writing judge is involved in a joint
venture. The end product is not his opinion aldn#,rather that of all the members of the panel

who form the majority.

As such, with regard to discharging effectively tegponsibility of collegiality observing
the following guide- lines is important. These uros:-
1. Acting with deliberations and with intellectual hesty
Acting in an ethical fashion. Confidentiality isnalys a key factor
Participating in the administrative process of¢bhart
Reading the briefs before the oral arguments afatdsigning the written judgment

o k& 0D

Avoiding the one -judge opinion syndrome, (the apinmay also include the thinking of
those members agreeing with the majority.)
6. Considering the interests and sensibilities ofexpél judges

7. Expediting the work of collegial judges
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8. Disclosing any problems resulting from an honesagieement early

9. Whenever a colleague’s work raises a concern, siséieg one’s feeling that there should
be further examination as this will allow one texamine the case.

10.Not-using sarcasm in a dissent. Discussing the aasene understands it and try to
reason out the dissent. Avoiding opening an atsaeknst other members of the court.

11.To be open- minded. Listening to the comments déagues supporting their reasoning
before making up one’s mind.

12.Trying to avoid separate opinions when it is pdssgince several separate opinions,
whether dissenting or concurring, give the appeaawt conflict. The writing judge,
when there is disagreement about the conclusiatet@rmination of the case, must adopt

the view of each conclusion, one at a time/altéveaground if possible.

Apart from dealing with the nature of appellate te@and decisions in general it seems to
be of paramount importance to investigate in to ¢kerall structure of appellate decisions
especially when they are reduced in to a writtelyjoent.

The work of an appellate judge, normally, begirteraé file is opened in the court and
service is made to the respondent. The judge bexanwme familiar with the case as the
pleading are presented in a developed manner andathts are refined. This, in turn, let the
judge know the general picture and direction of ¢hse, especially when the matter is being
tried.

With respect to the scope of review of appellaterts) it can be said that appellate courts
are principally limited to determining whether ermwas committed, and if there has been an
error committed by the lower court, determining thtee it is prejudicial. By the way errors

could have three types, the commissions of whisle varying consequences. These are:-

1. Harmless errors: -are such errors which do not interfere with justeing served as
a result of which no correction is needed to be erlayl the appellate courts. These
kind of errors are expected to be committed usuabiytinely/ during conducting
trial.
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2. Plain-errors: - are those errors which are capable of tamperirily thie service of
substantial individual justice. As such, errorghedse kinds demand correction by the
appellate courts.

3. Institutional error: - this kind of error is said to have been comrditteghen a
determination is made in a way that the progresderelopment of the law is not
being followed or that the uniform application dfetlaw is being avoided. Under

such circumstances, the case must be either relverseodified.

On the other hand, the structure of the opiniongi@c of an appellate court can be said
to have shared those components necessary todftmglrof a formal opinion, as has been seen
in the earlier section. The traditional structufean appellate court decision reduced to written
judgment usually incorporates five main elementsesE are: the nature of the case, the general

statement of the issues presented the facts, s @ssigned and a dispositional selection.

1. Nature of the case: this is segment, usually presented with in a simpgleagraph, which
includes background information needed in ordarrderstand the appeal. It provides the reader
with notice of where the case has been and wheise headed. As such, it serves as a tool
designed to orient the reader for the review. Ahd said that this part has four basic areas of
concerns which includes: history of the case, pilieeision(s), identification of parties role, and
jurisprudential character of the proceedings (e tof law: - tort family, contract, criminal,

agency, etc).

2. General statement of issues: a brief paragraph preceding the recitation offdwts of the
case provides a general statement of the issueis &retpful to the reader. This may include the
controlling issues to be discussed and perhaps #neeholding of a case. The reader can then

have a summary of what the opinion contains.

3. Facts: - this refers to the narrative statement of thosgsfavhich are necessary to an
understanding of the appeal. The facts shoulddtedin a manner that indicates that they have
been considered fairly and impartially without bikacts material to the disposition of a specific
assignment of error should be reserved for a dssonf that error. Irrelevant facts should be

eliminated. Only controlling facts merit inclusion.

4. Errors: - any error, claim or objection raised by eithertpaor which has been properly

preserved and presented for review is includedhis segment. Each such error must be
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discussed in the following steps:- Issues(s), stahaf review, law and reasoning, and mini

conclusion.

The discussion of the errors specified constittitesmajor part of any opinion. It is the
point upon which the appeal is decided. It dictalesfinal result of the controversy. Therefore,
it should be structured and organized carefullyekd not follow the appellant’s presentation. It
may be necessary to change the order errors titdeeia logical development of the opinion.
Each error must be considered and dealt with. Eaddr specified will normally raise one or
more issues. In dealing with such issues logicqlisace of issues may be followed depending
on the importance of the issues(s) raised.

It is sometimes confused with the scope of revielictv limits the area that may be
guestioned upon a review of the case. As suchtdmelard of review is the legal scale used by
the reviewing court to weigh a particular type tdimed error. It is used as a guide, rule, or
measure. Its function is to provide a method ofghigig the gravity of error. It may be found in
statues, determined from constitutional interpretest, or established case law.

In disposing of each case raised, the opinion efwhter will have to rely upon the law
as established by statute or case citations and kb that law is applicable to the particular
case. Only applicable and supportive laws will isealssed. There must be a definite conclusion
with regard to each issue, and the use of thoselusions should result in the final disposition
of the case and consistent with the final conclusidisposition as the opinion must remain

consistent.

5. Disposition: -this section is the concluding paragraph. It statbat action is being taken in

the appeal. It should articulate the scope andigweeffect upon the prior decision, (Is the
decision being affirmed, reversed, remanded, medlifir dismissed?)

a) Affirmed: - when the trial court has issued a written decisubinch adequately covers the
area presented for review and the reviewing colkiaffirm the decision.

b) Reversed: -whenever there is a reversal of the trial coulsision, a written opinion that

explains the reason for the reversal must be foedis The explanation will basically aid the
parties and the trial court as to why the trialrt@lecision is reversed.

¢) Remanded: -if the case is remanded to the trial court it ésessary to give the trial court

instructions to guide the further handling of thse.
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d) Modified: - the prior court's judgment may be affirmed onlypart when a portion of the
judgment is correct. This is modification of thelgment, since the entire judgment is not being
affirmed.

e) Dismissed: -when it is discovered that the appeal was eithempturely submitted or not
properly perfected, a dismissal is necessary.

5.4.3 NATURE AND PURPOSE OF DECISIONS OF CASSATIONBENCH DIVISION

Even though, it is not the aim of this section &ald in greater depth, with the overall
nature of cassation divisions in a given courhat kevel, a brief account of discussion as regards
the purpose of cassation benches and the natuamppafals (applications) to be entertained by
same with a view to ease the endeavor of the re¢adenderstand the forthcoming part of the
material.

To begin with the word “cassation” comes from ther€h verb “cassare” having the
meaning of “quashing the force and validity of dgment”. From this, it can be inferred that
decisions of cassation benches in a court arenaligiendowed with the power to quash any
judgment given by any court thereby leaving theigleos of the latter impossible from being
executed.

Apart from the etymological back ground of cassatiecisions there are some unique
features that are exhibited almost by all cassatimsions/courts across the world. Among
many, the fact that cassation benches/courts amscof last resort and that they only entertain
applications for an alleged commission of basioreof law are the most crucial ones. This is to
mean that, parties in litigation have the lastaptio present and get heard their grievances over
the decision of a court of any level only by andbtlgh the cassation division of a court with in
the legal system/court system. And it is only oesiion of law, more preferably on basic error
of law, that cassation benches/courts can entettaiapplication of parties.

However, it should be reckoned, at this juncturéoabe exact meaning of “basic error of
law”. The phrase basic error of law, unfortunatelges not have a single agreed meaning among
many scholars nor there is no a clear definitiaovigled by legal documents. As such, the term

is used to have varying meanings and definitionglifferent countries. But it should also be
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clear to the reader that there are some varyingcantpeting meanings attached to the phrase

“basic error of law”.

Basically, it can be seen that the phrase “basar ef law”, refers to an error committed
in the decision of a lower court which substanyialifect the decision reached at by the court. To

list some of the meanings/definitions attached#phrase basic error of law:-

— Erroneous interpretation of a statute or of an etree decree having statutory
force.

— Lack of jurisdiction over the person or the subjeeitter.

— Usurpation by the court of authority belonging tee texecutive or legislative
departments of government.

— Breach of form to which the law has attached theafig of nullity.

— A conflict of two judgments in last instances betwethe same parties and
involving the same subject matter.

— Non-observance of form amounting by statute toityull

— Nullity of the judgment itself because of the cam@ntion of certain rules in
relation to its pronouncement.

— Violation or false application of law in the judgnte

— Failure of the judgment to conform to the propeops of the case, in
pronouncing upon something not demanded.

— Awarding more than what has been demanded.

— Omitting to pass judgment upon some distinctivelgcified demand.

— Presence of contradictory provisions in the judgmen

— Clearly violates the letter or the spirit of a givaw.

— Contains misinterpretation of a given provision evhis not based on a legal

provision.

In order for the cassation court entertain a chsedecision not only should contain a
basic error of law but the decision must also balfin the sense that the party is left with no
chance of appeal, safe in case of interlocutorgmuents which are not judgmemsr sebut
have the effect of a final decision of a court.
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In addition to the above, it should be mentionertfileat cassation benches are not courts
in the strict sense of the term “Court” but a mexéension of supreme courts in a country. They
have the prime purpose of ensuring the existencaiédrm, consistent and correct interpretation
and application of laws working in a given legastgyn. This, in turn has, among other things,
the purpose of creating harmony between the vangodiial bodies, especially courts, with

respect to their function of decision making.

Therefore, it should be noticed that cassation tsoare mandated to deal only with
guestion of law thereby precluding factual or ewitBry disputes that might arise between
parties to a dispute. As such, they are bestowddthe power to check whether the decisions of

lower courts are made in accordance with the leterspirit of the law.

Structurally cassation decisions are, more or Isssilar to that of appellate decisions
except the fact that the former focus only on legalects committed in the decision while
handling the case. As such the rules that needetmlserved while writing judgments of
cassation courts are similar to that of the rutebe followed in writing judgment of appellate

courts.

As such, among others, it is important to recad tieed to incorporate for example:- a
brief summary of the story of the case before hémel,proceedings conducted in lower courts,
the decision reached by the court which first ¢ateed the case along with its reasoning, the
application submitted to the cassation divisioriudimg the grounds for bringing the case to the
cassation court. That is the areas in the decisidower court(s) where there is an alleged basic
error of law, judgment of the cassation court enyloogl analysis of the relevant area of law and
the application of the pertinent legal provisiorrésolve the case. And the decree, which among
other should include mention as to the affirmatiorgdification, remand or reversal of lower

court judgment and the manner as to how its judgrsieould be executed.

To throw some light on the nature of cassation beacand cassation decisions in
Ethiopia the following can be said. Generally spegkcassation benches are one division of
bench within the federal Supreme Court and withmrespective regional supreme courts found
in the country. Besides, it is important to notibat cassation benches, both at the federal and
state levels, have constitutional foundations floeirt existence. (Article 80 of the FDRE

Constitution)
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Cassation benches in Ethiopia comprise five judgesng the sole purpose of ensuring
that the laws in the country are being implememteglied by courts found at different levels in
the legal system. However, it should also be mertloat this juncture that before any case is
decided by a panel of five judges, the case nebe creened through the panel of three judges
(with in the supreme court) to ascertain whetherdhse is truly ripped for cassation bench. The
reason to determine whether a particular caserftasgorated basic error of law in the decision
of lower court(s) by a panel of three judges seémseduce the possible workload on the
cassation bench.

Decisions to be given by cassation benches liketakr benches having more than one
judge could be either unanimously or with dissentipinion after prolonged deliberations on
the matter. As such, where there cannot be an mgrgdbetween and among the collegial judges
presiding over the cassation bench, the judgmeliital/ to be rendered by majority vote as a
result of which the decision with the minority voteext to the decision of the majority vote,
shall be placed on the judgment of the cassatiorctbeBut when the judges come to a single
stand/opinion as to the disposition of the casereahem, there will only be a single decision in

the judgment of the cassation bench.

Even if it is true that judgments to be written tgssation benches are effected by a
single judge, especially when decision is reachshimously, there is always a need for other
collegial judges in the cassation bench to make st the judgment written by one of their
member is done in strict compliance to their agm®s and in line with the general

principles/rules that should be observed whileingijudgment.

With respect to the structure that should be foddwwhile writing judgments of
cassation, even though it is not provided for ia kagal documents presently working in the
country, it can be said that there has been a éirdkveloped format which is more similar to
that of the structure of appellate court judgmeotgourse, with a considerable deviations to the

latter.

Judgments being written by cassation benches ioithexhibit the following formats
among others:
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YV V V V V

File number of the cassation judgment

Date on which the judgments is rendered.
Names of the five judges

Name of the parties and their attorney, if therany.

The judgment-which, among others, incorporates

A sentence with a view to introducing the overrature of the case in a manner
that the case directly relate to some area of law.

A brief story of the case.

The relief sought and the decision of the courtclHirst entertained the case
along with its reasoning.

Decision of the appellate court with its reasoning

Grounds of appeal stipulated by the applicant liatien to basic error of law.

The reaction/response of the bench with panel oéethudges with in the
cassation division as to the reason why the casdsn® be reviewed by the
cassation bench. (This includes the area of lawchvBhould be investigated by
the panel of five judges in connection to the fattuackground provided in the
case, i.e. the legal issue that needs scrutinhdygassation bench (panel of five)).
A detailed analysis of the relevant area of law amehtion of the pertinent
provision of the law and the manner of interpresagne.

Critique on the decision and reasoning of lowentseparately or collectively.

Decision of the court of cassation.

» Decree, which usually includes:-

Mention as to the affirmation, modification revdrga remand of the lower
court's decision separately or collectively

Mention as to costs and expenses

Mention as to the closure of the file and ordetaathe return of the file to the
archives

Mention as to which court should take the respolitsilof executing the decision
of the cassation bench.

Mention as to the dismissal of any temporary ogieen by the cassation court.
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However, it should be emphasized at this level #isathe bench of cassation is basically
in charge of dealing with the so called basic eofdiaw, lion share of the discussion with in the
written judgment of the cassation court shall bentated by the analysis of legal provisions
pertinent to the case submitted to the court. Ahsthe decision reached at by lower courts will
be evaluated on the basis of the meaning and masieatterpretation the cassation bench

believed to be correct and proper.

In line with the above point, the cassation colndlisreveal in clear manner the basic
error committed by the lower courts with a viewctwrecting same by criticizing the erroneous
decision and way of interpretation of a given pso of the law. Subsequently, the cassation
court will dispose the case on the basis of whaelieved to be the correct and proper way of

resolving the case before hand thereby providsglégar decision and reasoning.

In relation to the nature and purpose of cassaibamts, a few words need to be thrown at
this level by way of conclusion all in the Ethiopiaontext. Cassation courts, especially at the
Federal level, can render judgments having inc@tgearan interpretation of a law which shall be
binding upon every courts in the country regardlesshe level they are found by virtue of
proclamation no. 454/97, a proclamation to reaméedFederal courts proclamation. As such,
an interpretation of a given provision of any waikilaw in Ethiopia up on which a judgment is
rendered by the Federal cassation court shall sidered as a precedent which requires
observance by all federal and regional courts f¢rént levels, thus deviation from same will

constitute violation of the law of the country.

Besides this, it is important to note that the FaldSupreme Court cassation division is
assuming presently the authority to entertain cagesh are decided by the cassation benches of
regional supreme courts, i.e. cassation over dassaven though it is controversial as to the
power of the cassation bench of the Federal Supr€oat to review the decision of the

cassation benches of regional Supreme Courts dogalthe FDRE Constitution.
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5.5 FEATURES OF GOOD AND BAD JUDGMENTS AND JUDGMENT
WRITING

In the previous part attempt has been made towi¢alsome important steps and rules
that should be observed while discharging the jlsdgge of judgment writing with a view to
producing a comprehensive and clear judgments wdachbe executed effectively with the least
possible cost and inconvenience both on the parpasfies to the dispute and the body

responsible for the execution of the written judgime

Generally speaking, a judgment can be termed ad godoad seen in light of the out
come of the decision of the court which brings loa parties involved in the dispute. This is to
mean that judgments can be categorized as gooddojudgment on the basis of the solution it
brings to the litigants by and through the applaabf the appropriate legal provision to the case

before hand.

This, of course, has something to do with the dispgy of justice by courts in
connection to the cases brought before them seé&ingsolution. In other words, the parameter
to be used so as to divide judgments as good owilatugely be linked with is the manner of
disposition of the case by the court which direcliated to the result of the decision reached at
by the court in an attempt to determining the resipe rights and duties of the parties in the
dispute. As such, judgments can be categorizedbad ghere decisions are reached solely on
the basis of the pertinent laws (legal provisiomg®)rking in the country by the time the
decision/judgment is rendered by the court, antinrtes where there is no appropriate legal
provision so as to dispose the case before haddmjents rendered on the basis of equity and
fairness i.e. by taking in to account the decidorbe made by the so called the reasonable-
person standard. On the contrary, judgments giwercdurts with out having taken in to
consideration the existing and relevant laws indbentry and with out applying the pertinent
legal provision to the case there by affectinglégal rights and interests of the parties involved

in the case are categorized as bad judgments/desisi

Hence, it is possible to categorize all judgmesmtsdered by courts as good or bad in
light of the out come to be brought as a consequeh@utting the decision in to effect by way

of execution in favor or against the parties todispute.

125



On the other hand, decisions/judgments reducedoirwiitten form can also be
categorized in to good or bad based on some constamalards (steps and rules) that need to be
followed while writing judgments. However, the reaghould take note the fact that the process
of categorizing written judgments as good or badmiade basically by checking written
judgments against the observance of certain pilieipr rules while writing the judgments and
the existence of some other defects in the judgsnenitten. This has the possibility of
hampering an easy understanding of the decisiameotourt on the part of the parties to the
dispute in particular and judgment audiences inegdn as well as the execution of the

decision/judgment.

For the purpose of convenience the writer has oftqurovide the reader with some of
the characteristics features of good and bad wrijtelgments, altogether in the following

section.

FEATURES OF GOOD AND BAD WRITTREN JUDGMENTS

The main features and attributes of good and badments, amongthers, can be

expressed in terms of the following standards:-

1. Clarity: - judgments need to be written in clear and preciaaner so that one who
reads them can easily understand. In order fodgment to be taken as a good one, it
ought to be written in a clear and precise langudge such, as far as possible
technical/professional terms should be avoidedutrsstuted by other simple and
clear equivalent terms in meaning the messagéatylito be clear, In other words,
good judgments are expected to avoid the usaga@dns and long sentences. In line
with this, it avoids sarcasm, proverbs, collogsialior slang (informal) language as it
may affect the court decorum.

2. Comprehensiveness- if written judgments are to convey the fullesessage in
connection to the case, to the judgment audiemss, should be comprehensive in
the sense that they included all necessary thiags/pn relations to the over all
nature of the case, the court proceeding condutieddecision of the court along
with its reasoning and the decree as to how thgmueht should be executed.

3. Relevancy and Irrelevancy of Facts; Evidence and ba :- all good judgments

should not include all material facts, evidenced srlated laws in the written form
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for the sake of comprehensiveness or should noteleat necessary facts and
evidences from mentioning them for the sake of m@mess and preciseness. But,
should employ the standard of relevancy to theski@entify and incorporate in the
written judgment only those relevant to the deteation of the case/dispute before
hand. Hence, good written judgments usually mamageoid citing irrelevant law to
the case or explaining writing irrelevant facts awvelences.

. Logical progression coherence: good written judgments can also be characterized
by the coherence and consistency of ideas it pesvid the readers. If the written
judgment is presented in a manner which lacks skime of flow impeding the
reader from grasping the correct story of the csm) it can not be categorized as
good written judgment.

. Organizational structure: - judgments when reduced in to writing should be
structurally organized in a manner that they cdaddeasily understood on the part of
the judgment audience. Good judgments usually begfim introducing the overall
court proceedings and then it comes to an end twiging the decision of the court
and its reasoning. Thus, written judgments whicitedato present the judgment
audience with the appropriate structural orgarratf the overall disposition of the
case can not be categorized as good written judgmen

. Citing documents evidences and lawsf-documents which have evidentiary value
needed to be embodied in the written judgment,dimument should be accurately
cited including the date it was written, the pefspor authority who wrote it and the
number, if any, and the type of the document. déf¢harises a need also to incorporate
any written work, the rules pertaining to citatishould be used in the written
judgment. As such, it is only when judgments adalyamake reference to the
materials or documents or laws that the writtergjudnt can be categorized as good
one (in case of making reference to laws too,whiten judgment should clearly cite
the specific legal provision used along with theaifg of law the provision is found).

. Missing Issue framing: - if judgments fail to incorporate the issue in thatten
form it amounts to rendering decision without thxéseence of any dispute between
the parties to the case when in fact there is,qwtaase without a dispute or issue.
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Hence, good written judgments usually embody teadsn clear manner and decide
upon same at the end of the court proceeding.

8. Writing names of parties, witnesses & their titles:- It is also found to be important
for a written judgments to write the names of matitigating, the witnesses along
with their titles properly and uniformly so thaetdecision to be give on the bases of
same could be relied on or to avoid confusion/ eagss as to these names refer to.
Good written judgments normally cite the namesantips and witnesses clearly and
uniformly in the body of judgment by using formaldaobjective language.

9. Judgment on the basis of evidence/authority:-good written judgments
incorporate the decision of a court which is giveny on the basis of a material
evidence as presented by the parties and in acoedvith the letter and spirit of the
law, thereby avoiding the use of personal kndgéeof the judge(s).

10.Hypothetical cases:-using hypothetical cases while writing judgmentsre
characteristic features of bad written judgmehisnce it is advisable not to use
hypothetical examples or discussions in writinggpnents as it may open doubts in
interpretation, usually judges use hypotheticaksasr examples for the purpose of
explanation.

11.Balance: -good written judgments are expected to be objecivd not subjective. It
should not reflect internal display of sentimentsl motions of the writing judge.
The judge neither rewards virtues nor chastiseg.vidence, the judge should
administer even-handed justice being impartial Wwhethe parties may be private vs.
government, rich vs. poor literate vs., illiterat#ficial vs., ordinary person etc. A

judge gives judgment using only facts, evidencestha law.

12.Laconic Judgments - these are judgments written in a short manméné effect that
the judgments lack important facts so as to undedstthe case. Such kind of
judgments may need to refer other materials to laaslear picture of the case. It may
lack also clarity to all judgment audiences inchglio the parties as well as to the
appellate courts .Good judgments usually avoidh sired of problems while writing
the judgments

13. Lopsidedness: -Good judgments are always those which manifest ébaivalent

attention and place to both or all party's argumentiscussing their points in
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decision making and judgment writing is given bg ttourt/judge(s). Normally, the
judge is not expected to unnecessarily emphaside@mnphasize either of the parties’
facts, evidences and arguments .However, this dhootl be construed to mean that
the court may not finally favor the argument ofecof the parties in disposing the
case or determining the out come of the case.

14.Language to be sober and temperate: ¥ is important also to use sober and
temperate words while writing judgments so that thetten judgment can be
categorized as a good one. The language used imgvrijudgments should not be
hard that emphasized or deemphasized or shoulbendiscriminating, defamatory
or that could affect feeling of the parties invadvin the case in particular and the
larger public in general.

15. Judgment is not substitute of the file:-in principle written judgments should be
short and provided in clear manner. A judgment @& axpected normally to
incorporate every proceedings conducted in sidectiiet room. Rather, it should be
short, precise presenting summary of the file, temitin the judge's own words. As
such, good written judgments are usually shortdontprehensive in the sense that it

has the capacity to convey the reader the wholeemambodied in the case.

16.Acronyms or abbreviations: - a good written judgment usually never uses
abbreviations. Judgment when reduced to writindgpeitomes a public as well as a
historical document that will serve the futureengration besides being a mere
document which brings an amicable solution to fgzsties in the dispute.
Abbreviations normally create ambiguity, hence théing judge should avoid the
usage of abbreviations, however, if there is a rteedse abbreviations, the proper

and full meaning of the abbreviation used mustroeided in the written judgment.

17.Remarks to be based on evidences:good written judgment usually manifest the
fact that the court has taken cognizance of sonp@iitant remarks to be used in the
proceedings of a case as well as in the judici@glngrin connection to evidences. For
example in criminal cases the judge should giveceom to what is called the
principle of "presumption of innocence unless prbgeilty”. Thus, the judge should

avoid the usage of words that reflect the guilttne$ the accused/suspect before
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rendition of judgment/. The same is true in cidkes with respect to words imposing

liability on parties before decision is reachetathe court to that effect.

18. Excitability:- beyond and above all things written judgments carcditegorized as
good or bad in relation to the problem they cowdeby the time of execution. Good
judgments are those having a conclusion providedear and concise terms leaving

a fertile ground for an easy execution.

On the part of the reader, however, it should dkech that the parameters listed above,
which are used to differentiate good written judgtsefrom bad written judgments are not
exhaustive. Other standards which may be helpfuhaking the distinction could exist though

they are not included in the above list.
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Chapter SIX
Judgment Writing and Related Constitutional Rights

The act of judgment writing is constitutional whiemanate from the direct power given
to courts under article 78 to interpret laws orrégspect and protect the human and
democratic rights of the country and internatiodacuments. Therefore, the act of
making and writing judgment need to keep its coumstinal limit or it must protect the
guaranty given to those human and democratic rigitsitizens in different legal
instruments. It is pretty clear that human and d=atee rights are so fundamental for
the development and peaceful co-existence of ate sb all governmental organs have
a duty to respect, protect and fulfill duties imsthespect. That is why these instruments
internationally and domestically accepted thosehtsig In addition, almost all
constitutional of different states have given aewiglace for these basic rights. To raise
the basic distinction between human and democragtds, human rights are inborn
rights that everyone is entitled by the mere fatctbioth or being a human while
democratic rights are the results of politics, homaa social development of one state.

So they are known as the results of democracy.

Therefore the point of our discussion i.e. on judginwriting has a great effect with
these human and democratic development of one wiateegard to Ethiopia chapter
three of the constitution article 14-44 is devaiethese human and democratic rights. In
addition article 9(4) clearly provides that allemational human and democratic rights
that the state has signed and ratified are intgguas of the laws of the state. By this, we
can understand how much recognition and valuevisngio this basic rights. Article 10
of the same constitution also adds that these Wasican and democratic rights are
inviolable and inalienable that results in artitl& that all the legislative, executive and
judiciary branches of the government are duty bawnekspect, protect and fulfill these
rights and privileges. Now based on article 13hef ¢onstitution the judiciary branch of
the government basically stands for courts who assigned with the role of
interpretation of the laws of the country excepgt tonstitution. And among other jobs of

courts, the most notable one is rendering decisiich is followed with writing of the
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judgment. Hence, this act need to satisfy or kesgp @otect these basic human and
democratic rights of citizens. In doing so, there warious human and democratic rights
that are considered with together with the basiecgles of the constitution and let us

see each o them one by one.

6.1 Judgment Writing and Human Rights

As it has been tried to discuss above the FDREtitotisn accepts all the basic human
right instruments via article 9(4) and all humaghts principles are incorporated in its
chapter Ill. Among these rights, in a court roonteah trial is held and after the hearing
is over the expected step in the judgment to bequmced and written. We have seen
how much relevant step is this judgment. It isehd and the final blessing of the overall
litigation and hearing stage of the trail betweka parties. The following are the most
related human rights that are directly and indiyeatfected by judgment making and

writing.

Rights of arrested person:

The judgment finally given considers the right bk tarrested not to testify against
him/her self without his interest. This is shown dnyicle19 (5) of the constitution that
any evidence acquired by confession will not be ittdch by the court. The person’s
right to appear with in 48 hours and the rightdéoarrested only with arrest warrant
otherwise the persons right to be released is rezed. This right is reflected in the
judgment to be made and written and shall inclutéhase rights. If the judgment can
not include all these elements of human rights,aber all democracy is in question.
Therefore, note only rights and duties of the paraire included but these rights must be
considered in the judgment made.

The other human right which is at stake while mgkand writing judgment is the rights
of accused persons. These right is not only gieebet respected in the process but also
considered in the judgment made finally. In thispect the right of having open trial,

right of being informed with sufficient details aliothe charge and reason of their
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presence, moreover, the right to be presumed imtasehe major ones. It is to mean
that the only moment that can establish the gessnof the person is the judgment
making stage. But up until this stage the persaroissidered innocent constitutionally.
Therefore, it is the judgment that needs to be maud written down. So that the
audiences of the trial and the parties and cldaglyfamiliar with the real status of the
person up on the saying of the court. Here we @ low much relevant is this
judgment making and writing. The other point is jndgment made and written is the
reflection of how much access is given to the parin the proceeding and in the process
of proving their rights and duties. The parties allewed to look for any possible
evidences and they can examine witnesses of amy Kiso, it is going to be admitted
and shown in the judgment made. That is to meaintiigacourt will pass it judgment
and put it in to writing after the hearing of pe#li confrontation and evidences
presented. That is, the overall judgment baseglit an the evidences following the
constitutionally guaranteed rights of the partegptesent and proof their facts through
any available evidences. The rights to be presebjetegal counsel is also accepted
implicitly in the judgment made since the judgmarily accepts the rights of litigation
representing on behalf of others. This is not fecfthe justice right of people that the
court accepts the right of parties to be represebyelegal representative and it is made

by the acceptance of their litigation and evideoiceéhe judgment made.

In addition, judgment making and writing admits tbenstitutional human rights of

accused persons appeal right. It is because thgutlgment made is final and binding
but it clearly puts and shall accept the right ppeal of the parties keeping all legal
requirements. Fulfilling the court where to go amkden to go the judgment made in
advance forwards for the parties’ choice that éytlare dissatisfied with the judgment
made they can ask the review of judgment. Therefdl¢he time, when the judgment is
made it must clearly accept the appeal right ofi@aiand it must make the environment
conducive for doing so. That is the judgment istten and properly recorded. And the
copy will be served for the parties on time irregpe of their level of satisfaction in the

outcome of judgment. to the rights of persons leldustody. And convicted prisoners,

as article 21 of the FDRE constitution accepts rigats of such persons. First, the
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judgment shall forward the prisoners to the pramministration and it must inform the
executive officers about the prisoners right to doenmunicated properly by legally
authorized persons in the same provision. Shgubjgment writing is the best and the
most notable instrument to guarantee and manifestonstitutional rights of arrested,

accused and prisoner persons.

In addition to this, other constitutional rightsathmay directly or indirectly be affected
and taken in to consideration while making and ingitudgment are non-retroactive
application of laws by avoiding previous looking lafvs in the application of laws.
Prohibition of double jeopardy may also be raisdudevgiving judgment. To sum up, it
is not to mean that these are the only constitatiaghts that need to be kept valid while
making and writing judgment. Rather all human righéall be respected since the task of
the judgment is interpreting and applying the lgngperly as they are and for what they
are intended to be. But more closely these righgationed above have closer link with

the written judgment. (Students you can see ordudother rights in these regard)

6.2 Judgment Writing and Democratic Rights:

Similarly all documents rights need to be refledredhe judgment making and writing
because they have direct or indirect relation. Mben anything else, judgment means
the determination of ones right and duty, on whiuh contest or question may be about
the democratic right. Therefore, the judgment magland writing organ shall carefully
establish these rights. It is clear that our FDREStitution chapter three together with
human rights instruments give wide coverage for @watic rights. More especially the
following democratic rights need to be considerddlevmaking and writing judgment.

These are:

Freedom of expression: with in the legal limitstjgar are free to express their opinion
and feeling on the case and the judgment shoulddeny this rights rather the court
must take any relevant facts and evidences outisf fteedom enjoyed by parties.
Moreover, the right to have access to justice rteede respected by the making and

writing judgment. This is because making and wgtaf judgment to the parties’ case at
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hand is the result of party’s right to have acdesgistice. Because of this right parties
can take their case to the competent organ andlitgate by producing relevant
evidences to prove their rights and finally then obtain decision which is enforceable
at law. In short, judgment finally made at traibsls how parties right to be heard and to
be given justice is recognized and implement prallyi so that all the time when
judgment is made and written to the parties wstmemember about peoples justice

right.

6.3 Judgment Writing and Constitutional Principles

Generally- our constitution which is adopted in 839Bas basic principles which

guarantee the basic rights and duties of citizens iway that it can maintain the

democracy and development of the country. Thesstitotional principles include

-sovereign authority of the people

-rule of law

-separation of powers and checks and balance

-human and democratic rights

-majority rule and minority rights

-free, fair and periodic election

-parliamentary system
These constitutional principles will directly ordimectly be affected by the act of making and
writing judgment which will set up the boundary pkople’s right and duty. More
significantly, we will see the relation of writingdgment with rule of law principle which
includes the principle of due process of law arddige right. It have said that, judgment is a
statement given by a court of the grounds of deareeder. This, judgment need to be given
in proper way and it must guarantee constitutiomgthts and duties. To start with, the
principle of rule of law that requires laws are awistered fairly, rationally, predictably,

consistently, impartially and timely.

Favor a decree has been passed or an order cappabiecution has been made and which shall

include the transferee of a decree is called “d=b@der”.
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Judgment: Shall mean the statement given by a court ofgtieeinds of a decree or order. Any
person against whom a decree has been passedatarcapable of execution has been made is
called judgment debtor.

Order: Shall mean the formal expression of any decisafres court which in not a decree. The
Ethiopia civil procedure code deals with judgmesutsl decrees specially in arts 180-191, and
the criminal procedure code arts 141, 149, 153, 189, 177, 202, etc. Practically, when we
examine Ethiopian courts used; and order and “Degem also used to communicate the same
message or function. Students, here you are adtoseder your study the pretrial, trial and post
trail procedure processes, including the typesthen differences of judicial writings.

Reasons for judgments and rule of {afhe rule of law requires that laws are admimésie
fairly, rationally, predictably, consistently andnpartially. Collectively these values are
fundamental to the administration of justice. Ire tRDRE constitution, Access to Justice is
included in the fundamental rights and freedoms 3&). Every one has the right to bring a
justicable matter to, and to obtain a decision wgment by, a court of law or any other
competent body with judicial powers. Such decistojudgment may also be sought by any
association representing the collective or indigidunterest of its members or any group or
person who is a member of, or represents a grottpsimilar interests. Rule of law and respect
of individual and people’s fundamental freedoms aght are also included among the elements
to initiate the promulgation of the FDRE constitatias well as regional constitutions, as clearly
read from their preambles. And, the major constihl institutions to implement these promises
are the courts, through their judgments or ordacsdecrees. Courts in making their decisions t
do justice are also required to comply with theredats of rule of law (which are fairness,
rationality, predictability, consistency and impality).

Fairness:-Requires a reasonable and observable, indeed rsarpfecess of consideration of

the rights and duties asserted.

- Rationality- requires a reasoned relaiop between the right and duties of the
participants and the ultimate outcome.
- Predictability- requires a process by whioh dbutcome is, and it clearly seen to be, relaied t
the original rights and duties.

- Consistency- requires that similar cases teaimilar rules.
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- Impartiality- requires that the judicial deicin-maker be indifferent to the ultimate outcome.

These objectives can be distortedneny and varied ways. They are distorted by

incompetence or inefficiency on the part of judi@#icers. They are also distorted by judicial,
misconduct of any character and, perhaps mostfgignily, by misconduct that takes the form
of corruption.
Australian have a saying,’ It is fundamental impade that justice shouldn’t only be done, but
should manifestly and undoubtly be seen to be ddries is called the principle of open justice.
It influences many areas of principle and procedmauding the obligation to give reasons. It is
sometimes said that the most important persorcoug room is the person who is going to lose.
Reasons for decision are of greater significandbdbperson than the litigant who wins. It is the
person who loses who will be anxious to know whyhshe lost.

Public confidence in the administratiof justice is also fundamental significance.
Without such public confidence the basic functipesformed by the judiciary will not be able to
be performed effectively. Judicial decision willnee to be ignored and the judiciary treated with
disrespect, unless such public confidence is maiediaat a high level. Citizens will lose faith in
the administration of justice if the out come oéithdispute is seen to depend on the accident of
which judge happens to be allocated to decide ttesie. Consistency in decision is required so
that the justice system is seen to be fair. Théahibity of full reasons helps to ensure that this
occurs.

Rationality or reasons for judgmemsually contain five component parts; first, an
outline of the facts of the particular case eithgfound by the judge or, on appeal, summarized
for the purpose of the appeal; secondly, a statenfahe relevant legal principles, whether they
may be a particular statute or a body of judicidden law from previous cases; thirdly, a
statement of the issues to be determined. Fouttidyapplication of the relevant legal principles

to the facts as found leading to the relevant

In short, “justice delayed is justice denied” takithis in to account while making and

writing judgment it shall try to avoid backlog addlay. But sometimes we face the problem
that justice rushed is justice crushed but readgnale need fair true for the case to be seen
properly to be given with judgment. Therefore igsod that speedy judgment is inevitable

so that peoples can enjoy with their justice rigfth out defecting and passing basic steps
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and rights. This is how the efficiency and effeetiess of over courts is measured. For this
purpose, while the judgment is made and writtepagses through many consideration like
how the litigation is held between the parties mpewidence presented etc and this is done
with at most care but as soon as possible forubktcg taking in to account the prestigious

right of people that is justice right.

In doing so, since giving judgment and writingsithe final task of courts it must end up
exactly on the adjournment it is postponed for.r&€rshould be no lateness or absence of the
judges which will create a lot of problems. As eticle 180 after the hearing is over
immediately or with the earliest possible appoimitngudgment shall be made. The same
idea is included article 141 and 149, unless otlsenwt is difficult, the judgment must be
given in speedy manner. Therefore, as it is pravieearticle 20 of the FDRE constitution
that any accused persons in speedy way they neled heard and given with judgment. In
addition while giving and writing judgment, otheririples like fairness, impartiality and
equality must be secured. That is the parties medteard equally without any fear or favor
towards any of them by the judge. The judgmenttanmishall only be the report of what is
decided keeping in mind the dignity of the parties.sum up, judgment writing need to keep
peoples basic human and democratic rights throogistitutional procedural principles like

due process of law including fairness, equally amgiartiality.
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Chapter SEVEN

Judgment writing and Case Flow and Court Management
7.1 Judgment writing and case flow management
Case flow management defined!

Case flow management is a discipline with the hagdbf cases from their filling up to
closure. It tries to avoid any problems that odouthe proceeding stage of courts. In other
words, case flow management consider courts asoduption company which receives
inputs or row material and produces outputs toatusts after passing in the production or
fabrication stage. Here in this definition, inputslude cases, lawyers and laws output stands
for justice, speedy trial and fair and reasonedjuent. It covers the pre-trial, trial and post-
trial stage of courts. The aim of case flow manag@nis avoiding any problem that will be
an obstacle to the smooth flow of cases like bagldielay and injustice. It is called the heart
of court management. It mainly focuses on the weldtment and production of cases so that
the injustice need of the society can best be derf¥ée rational that necessitates the
existence of case flow management is unique trenhtimber of courts and the number of
cases coming to these courts are unbalanced. ©herefe need other solutions which will
increase the quality and speed of the existing tsoand their workers(professionals) or
which will limit the number of cases coming thesmits so that the two can be balanced,
that are of course minor reasons below these nigecives, like improving the quality and
speed of our dispensation system. Taking this totwsideration case flow management tries

to employs many solutions which will substantidlly categorized in to 2 groups:

1. procedural solutions
2. institutional mechanisms
1. Procedural solutions are solutions which are akled litigation preclusion since they

apply on the procedural steps of any court dealinidserefore, it looks for different
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procedural devises that will trap cases out of bictv will kill issues with in the courts by
using procedural rules. It includes procedural fames like statement of claim and
statement of defense to be as per formality, teeappto the court of law on the time and to
prepare the needed legal document or defense pgiieation of preliminary objection like
res judicata which will avoid once treated and dedicase will not be raised again on the
same court between the same parties on that cdusetion. Pendency the case which is
ongoing with in another court can not be openedamother court substantially and
simultaneously. Collateral estopel, a case withghme cause of action which has two or
more issues well united together will be surgicadiynoved and dissected. As article 216(4)
of Ethiopian code directly show the court way sames omit the case up on its own leave
when it thinks necessary. Splitting of claim, whichders disputes not to split rather to
consolidate their issues in one cause of actidnisf possible it must be joined. Accelerated
procedure on the other hand, for matters which atorequire the presence of any evidence
will be seen rapidly. Summary procedure also fesathat do not have opposite parties
rather which will be the problem or issue of onetypaCompromise and withdrawal as it is
clearly recognized in the civil procedure code tfi&pia parties are allowed to negotiate and
withdraw their cases fulfilling all legal requirents. We should notice that it may sometimes
need the permission of the court. ADR techniquesadso used to handle cases outside of
trial proceedings but which will be binding up dmetparties’ agreement or up on the
acceptance of the law towards the agreement redbkegl In short, all this procedural ways
help to reduce the load of cases and delay probbgnesurts through reduction of number of

suits from being opened or by filtering after tlaeg opened.

The other solutions are institutional solution. 3&are solutions that are inserted on the
court as an independent institution. The solutibas nothing to do with the cases
directly, rather these remedies are applied orntimean resource, financial capacities and
technologies that are used in courts. It is to ntkan the court as a service production
factory which is justice needs to have enough bydg®ugh and qualified lawyers both
guantity and quality needs the usage or applicatioiimely technologies like countries
like color-code, touch screen, teleconferenceieits.because the usage of these facilities

will improve the case handling manner and its dilitglmoreover it is so speedy. In
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short case flow management is curious about thie basdaches of our courts backlog
and delay on the treatment of cases with in coystesn from its opening up to its
closure. When we come to the basic relation betwedgment writing and case flow
management on the goal that judgment writing camribute to the other, we get the
following.

The first is on the objective of both disciplindsat there is great intersection. The
overall aim and objective of case flow managemertbimake judgment fair and just
beyond making it speedy on the other hand judgmeiiing dictates that once the
litigation is over the judgment will be given andritten down. So it makes the
communication of the decision to the parties eagy speedy. More than anything else
the main goal is making fair and just decision #ordhis reason we have to evaluate the
final blessing of the court and judgment writingkaa the job easy by recording it down
in to paper. The other is durability and safety tfee judgment made in a courts of law
on parties. It is made legally, fairly followingetprocedure and therefore it need to be
kept valid away from any danger. For this protettiather than leaving the judgment
orally, on the final product out of case flow inucts it is better to keep it in written way
which will have very simple way of communicationtlvithe parties or any other
interested party and to retain the rendition csasting for the execution court. Here, the
judgment writing is helpful to give protection asdfety for the final output of case flow
management that is the judgment considering thet ihe base of justice, rights and
duties of the parties. The third area of relationimportance that can be served by
judgment writing to the case flow management ig thanakes the basic difference
between ADR and JDR ways or even between bindingram-binding ways of ADR
system. it is because except binding and courstessprocedures of alternative ways of
dispute resolutions the decision need not to beritien format unless parties agree in
contrary. But all the time JDR decisions are braughto written form. So judgment
writing holds true always in JDR systems. But, somes that in some binding ways of
ADR like arbitration and court annexed mediatioe fbrocedures are seen as court
judgment. So they need to write their final awardagreement points. Students you can

find other relation between judgment writing andedlow management based on the
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basic goals. Having this in mind we generally categorize the basic relation of the two

in four basic points.

1.

In the enforcement of judgment case flow managgnm one way needs
the judgment to be just, fair and speedy. Moreoverneeds its
implementation. For this purpose, judgment wringyse a link between
judgment debtor and judgment creditor. Moreovecoinmunicates the
rendition and execution court. So it avoids anytatles in the middle
way. That is to say that both judgment writing andse flow
management are means to the end that needs thmguatighade by the
rendition court to be enforced so both of them gbuated their effort.
Judgment writing by preserving and communicating jadgment
reached where as case flow management by helpisdinlal outcome
to be really clean and equitable to both partiestédver, it needs to see

the proper application of this judgment.

In avoiding backlog and delay it is clear thase flow management is
all about the avoidance of backlog and delay emptpyall the
procedural and institutional solutions. But finalhether, these have
been achieved or not can be known when the decisigiven. It is to
mean by measuring the time gap we can not saythigtdecision is
speedy because we are concerned about the justihtrs decision. So
the exact moment to evaluate or the parameter bghwie can measure
the non-appearance of backlog and delay is whejuttggment is made

and written.

As a ground of review of judgment. It is notadrule that parties are
always satisfied with the judgment made but itasgible that they can
have any saying on this final decision. So the laiMbie country clearly
admitted that parties have the right to lodge amypmiant against the

decision made through the procedure called revieyudgment in the

142



rendition court up on satisfactory reason, appeabgsession. But to do
any of the above procedural rights we need docusdent recorded
judgment and hence the judgment written serves@srd of reference
or source of review of judgment to be made.

4. In application and usage of evidence- thereatleer relation that with in
case flow management we allow parties right with procedural
guidelines and whether it has been explored by#rees or not will be
seen when the judgment is made and will be readhwiine judgment is
written. It is to mean that parties or litigantdstantive rights could be
bared or killed by procedural guidelines when it geot be fulfilled
properly. In this regard the judgment made andtamitvell show how
much parties were complying and enjoying with theocpdural

limitations to that effect.

7.2 Judgment Witing and Court Management

Court management is the discipline that deals with leadership and management aspect of
courts as independent and precious institutionhélee seen how much relevant courts are to the
society and to the justice system of one counther&fore, with the aim of enabling those to
achieve their mission and vision different systeares employed by court management. For this
purpose it focuses on the management of human nasaofinancial resource of courts, on the
community related aspects. Following this it trtesmaintain the goal and objective of courts
with in the legal system into reality. In short domanagement is very basic discipline so that
courts can avoid their problem and become effeane efficient institutions building trust and
confidence on the community. On the other handrtschave a lot of assignments starting from
keeping rights and duties of citizens, protectimg $ame up to furnishing and flourishing justice
all over the country by being strong institutiomailigh out its structure and levels. But all these
tasks will be cross referred when the final judgmenmade, written and seen. It is because
unless the decision is finally and formally mads idifficult to check whether the procedure was
fair or not, whether the judgment is constitutioaall legal or not. In short court management

tasks and objectives can be measured whether ey $hown advancement or not but at the
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time when the judgment is made and written evenghwill become easy and possible.
Therefore, the following four basic areas are tteas where the discipline court management

and judgment writing will overlap each other besupportive one to the other.

1. In Relation to Mission, Purpose and Significancef Courts

The over all objective and mission of establishtogrts is to stretch justice system all over the
country. This mission is held in the purpose ofrt®which is building ethical and law-abided
citizens, who can keep and protect his/her andrethght. Therefore, court management deals
with different issues and tasks of courts which lbalp for the satisfaction of these goals. In this
regard, it has brought different significancesnoreasing the facility, efficacy, capacity of caurt
from time to time. All the tasks and assignmentsried out by court management are
meaningless if the judgment given and written i$ foomal and legal. Therefore, judgment
writing is also the other and final focal area oftid management. It is to mean that the final
judgment made shall be as per the law of the stallewing all the procedures and personal
liberties of the parties. So, case flow manageneetite heart of court management. To sum up
court management also cares much about judgmeningalecause all the investment on the
court as an institution or on the judges and ositeifs as the stakeholders of the institution will
be meaningless unless the final judgment is in\wta its goal, mission and significance to be

reached.

2. In Human Resource Management

It is the other area that court management dealsthve aim of building better capacity of courts.
It deals with the number, salary, and facility effects with in courts to be given to the workers
of the courts. And the objective is one and clélaat the court to increase its efficiency in
rendering justice which can not be seen in semardt the employees there. But these human
resources of the court should understand the abgewthy all these things are considered in this
court management. That is to say that the workinff sncluding administration and judicial
stuff of the court must take into considerationt ttreeir basic struggle is with the problem of
justice so that the courts can have a better ositputd out of the major production outputs of

courts speed, justice and equality are the majer 8iill to evaluate whether these values have
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been achieved or not we have to refer to the judgmmeade and written. Here, it becomes very
clearer that the human resource of court is orteimtea way that they should try their best to

made fair and just judgment and it can be manifestiéer the judgment has been made and
written. Here, clearly it can be seen that courhageement cares about judgment writing since it
is one of its basic tasks.

3. In Budget Allocation
Budget allocation means courts sgen as production factories or justice rendanstfutions

which needs their own budget to handle their agtiwi And the budget allocated to courts
should be equitable with the tasks assigned andredvin each sections of the court which can
help to the achievement of the goal and missiothefcourt. This is because justice that could
be reached need not to be jumped by the mere Hattthere is no enough budget. The other
concern is that the budget allocated to courts belldistributed to different tasks and works of
the court. For human resource, for technology itéesl, for training and development and other
expenses. Therefore, some portion of the budget toele allotted to the tasks that are related to
the tasks of making and writing judgment because the major task of courts. Here, court
management is related to judgment and writing karisg and controlling some portion of the
budget.

4. In Training and Development
It has been said that one of the major emphasengimder court management is the training and
development aspect of court stuffs so that thece¥feness of the court in giving justice will be
better. Similarly, one of the goals of this traiiand development need to be concerned about
how to make and write judgment. Since it is riskg &ery important task it needs care and skill
developed from time to time through trainings. Hsirailarly court management and judgment

writing share this area in common.
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Chapter EIGHT

Information Technology and Judgment Writing

General

It has been raised previously that courts are drtbeofundamental institutions needed for one
country since it fabricated very sensitive kindsefvice that is justice. Therefore, courts need
sufficient budget, effective and efficient judgesdadther things like technology facilities, with
the aim of rendering more effective and speedyiserWoreover, the budget allocated to courts
need to be distributed and utilized for the develept of the human resource (stuffs) by
employing new lawyers, by giving trainings and desig other programs , for the effective use

of technological facilities which will enhance tlwurts service giving manner very highly.
8.1 Meaning of Information Technology:

The general rational of considering technology airts is in relation to information technology
facilities which takes the lead to be used in ®wd as to contribute much in the service.
Information technology is basically a technologgttis related to information. It is the use of
modern technology to aid the capture, processitagage and retrieval and communication of
information in the form of numerical data, text sduor image. In other words IT is a set of
tools that helps us to work with information andfpen tasks related to information processing.
That means, it is a devise by which we can fatditdifferent tasks which are related to
communication, documentation and processing. To gpymnformation technology is simply a
means not an end by itself which helps to achithegoals, vision and mission of courts or any
other institutions using this system. When we |dukneed for IT, it becomes something that we
can not avoid of using it. It is now becoming aremtgof change in every action that we
undertake. The area of information and communioai® showing rapid and considerable
advancement and this dynamism has its own impat¢h@meveloping countries like ours, as a
matter of necessity not as a matter of option. Galyethe main rationales of using IT are:

- To manage and simplify our daily activities irr @aily lives

- To process data or any information with in vehprs period of

time
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- To unlock creativity and to make peoples morecive with

huge capacities and durability of this technology

8.2 Devices of Information Technology:

There are different devises that are included uimdermation technology and most of them are
relevant to the courts proper and efficient funatig. The devices are mainly related with
storage, recording and retrieval of informatiorinttludes the following basic devises.

- Personal computers/pc/- table computers which stare huge
number of data.

- Laptops- very portable computers which can helppérform
tasks to be done even out of office in extra-wagkimes.

- Data base- this is a system or program that helgsore and use
any information whenever it is needed with easyessc

- Sound recording- a facility that enables to rdcsound of
something in a way that can be used for any purpogdime. It
can be changed in writing or it can be transforniedto
computer-readable sound and documentation easily.

- Image recording/video/- it is also the other ficithat can be
used to capture the gesture, facial expression @dplps
whenever we are in need.

- Video conference- it is very developed kind affieology. It is
device by which people can communicate and reach tia face
with out much transportation through this facilifou can make
meeting, debates or any other acts though you @catdd
thousands of kilometers away from the other permoplace. It
reduces time, energy and transportation costs.

- Internet- a system that helps to capture anywagieinformation
from the globe or to provide your relevant inforroatto others

through this application.
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- Networking-it is a connection that will be stie¢c through your
computers with others and then you can share neleva
information or exchange it with out the need of ngpior
operating other places.

- Closed circuit television- it is a special devidet helps to
control peoples and actions going on other plabesugh live
program with the ability to attend that program hwithe
possibility of direct participation, questioningdaabservation of
the things going on.

Shortly these and other facilities are included exntl to assist and facilitate information

handling and processing ways.

Information Technology in Courts:

For different institutions that have different tasand goals to be achieved, the need IT is
inevitable. There are also other potential reagonghe use of IT in courts. In the one hand
courts are very vital institutions in the societydeon the other hand, it is almost impossible to
accomplish one task with out the aid of IT. Therefave can not resist the use of IT in courts. In
short, there are external and internal reasonsntadssitates the use and application of IT. Each
of these are discussed here in under
1. Internal factors- are factors that are needed hbytsanternally to achieve their vision and
mission. These rationales include three basic sssuethey can be viewed from three
perspectives:
- Speedy trial
- Convenience of the service given
- Good recording system or data storage
2. External factors- factors which deserves the usd db contact with different external
bodies and external engagements of courts. Thebelas:
- Globalization and

- Interdependence and co-operation
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8.3 Information technology and judgment writing

In our previous discussion we have seen how mucis FElevant to any institution in general
and to court of law in particular including whan#i of technology facilities are useful to these
bodies. To point our our discussion of the usagdToflevices and systems in relation to
judgment it is relevant to remind that courts bud¢echnology and human resource have their
own management and allocation to the court funciwiich is grouped in to three basic parts.
For instance, in the pre-trial stage there is #agetevel of human resource and budget needed
and the same is true for the trail stage. It i® dbken in to consideration that the kind of
technology and human resource is needed more thacating the resources there. In the
previous chapters we have seen that judgment wnginhe step that appears immediately after
making the judgment at trail stage. Therefore, megt writing needs its own technology
facilities but also it shares some of the devisgh wther court functioning’s or steps especially
which are found at the trial stage. Thus, the dismn of IT in relation to judgment writing can

further be classified in to three basic parts. Ehae:

8.3.1 Applicable Technology While Writing The Judgnent

We have sent that the act of writing the judgmenthe final task of the court which must be
made with care. To assist these court functionsesd to use effectively and efficiently the

following devices.

-Sound recording- with the same rational we havsechabove it is relevant to use voice
recording at the trial stage. The only differensethat, event the image, facial and body
expressions of the judge, the parties and the acegcan be captured through this device.

- Laptops- the most relevant technology that nedaetused by the judge or the secretary of the
trial to catch up the judgment made orally. It lselp write the judgment with speed and in easy
manner without any problem of handwriting or duliibisince it can be stored in different
storage areas with huge capacities. Moreover, pogable that it can help for writing the

judgment at trial or in any other bench that traggior the court moves for doing this job.
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- Personal computers- the same purpose of writimgdj storing judgment is served by this
personal computer. But it is used in default orealoge of laptops for the act of judgment writing
because of its problem of portability. Any waysain help the judgment writing act to be done in
a better speed and capacity with safe durability.

Database- this program which is also relevanttierjudgment to be written which needs to be
stored and used later on whenever it is used @utan judgment recording so that it can be

available for any party whenever it is needed leygarties or other organs.

8.3.2 Advantages of the Technology

There is nothing open for argument on the advastagéhis technology except their high cost of
implementation and interruptions that would occecduse of electric interruption or due to
virus scan. Though the advantages of this techyodwg multi-directional we can summarize
them as follows:
- Speed- in the manner dfimg the judgment the considerable time thatdeded
with the aid of this technology is much lower thére time that was needed
without this technology. It is because of its easgess and operation system with

different programs it makes available for this mpag.

- Storage capacity- beyoinel different storage devices like CD-Rom, Hardkdis
Floppy disk, Flash disk etc the system is reach Witge capacity of storing data.
The stored data will also be available with easseas. Since it is not manual the
litigants and their case will be personally attathéth the judgment made for
them. It is to mean that there is easy and simm@g wf identification for the

judgment made with the file name.
- Durability- with due eafor virus scan and up on proper saving, thergois

problem on the stored judgment written to be spote to disappear because

technology has great durability which is for lifmeé.
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- Easy access- with thepsut of proper storage and data-base accessdbgmgnt
can be found or communicated easily without anyulite. In short, the

information technology used in judgment writing liasse and other advantages.

8.3.3 Requirements for the Technology

Whenever one technology is applied in a certaitesyghere are some pre-conditions which will
help for the proper use and implementation of f#yatem so that we can exploit the advantages
of that technology. Simply whenever informationhieclogy devices are used in a court of law
especially for judgment writing there are some nemuents that need to be made first. This

includes-

- All the court workers and especially the judgesdh to have positive outlook
towards the information technology facilities. # because sometimes we face
resistance and strong criticism against these nmdition technology devices as they
are applied to reduce the working stuffs of theifason. But on the other side, the
application is to assist the workers in an easy @udk manner in accomplishing

their task.

- Skill and training- the next fundamental questibat need to be answered is that
for the proper use and achievement of its objectivere need to be the presence of

al the necessary skill and training up on the peogeerating the devise.

- In writing the judgment- it could be the secrgtar the judge that can write
through the use of the information and these parstrould have the necessary

expertise to process through the use of thesenrd#bon devises.

- The necessary budget to introduce the informagohnology. This actually is not
the last element needed rather it is the first fuego be answered because it is
determinant to employ this technology with in theuds and to facilitate the

working conditions and other elements.
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- Eclectic power- this is very clear that the temllogy can not operate with out
electric power except we made other substitutivegzasources. So if there is no
electric power the technology will be useless iditon interruptions on electric
power need to be checked. On the current realitycountry covers more that half
of the country and a lot of courts have electrizvpoand this is good aspect in this
regard.

To sum up, there is a need for the use of inforonatechnology facilities to be used in courts

and specifically for the act of judgment writing $@se need to be realized and implemented to

get multi-directional advantage out of it.
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Chapter NINE

Judgment Writing and Enforcement of Judgment
Introduction- What's Enforcement of Judgment

Enforcement of judgment is basically the last agsignt of courts or judiciary branch of the
government. It's categorized under post-trail stafecourt activity. By enforcement of
judgment, we mean that the court after making anting the judgment, it will execute and
made the judgment real. Therefore, it's the prat@pplication of the judgment passed by a
rendition court the form of decree or written judgrh Once a judgment is given, then it
need to be implemented on due time. In any judgrfrent the start up to the end there are
two basic courts and two types of parties. We catice two type of courts these are the
court of rendition which passed the judgment andewthe same and a court of execution,
which is a court that is assigned with a task etteg(enforcing) the judgment. Coming to
the disputants always in respect to a concernéd aigvays they are of two types. The first is
judgment creditor who ahs got a certain value batfadgment and the other one is judgment
debtor which stands for the party who is ordereddmr to give something to the judgment
creditor because the court finds that to be fadr aght.

Generally enforcement of judgment is a step in ¢lse management which could be said
the last step located in post-trail stage and & isomplex in a case of civil cases. It's the
adjudication or realization of the judgment pasaed written by the concerned court to the
party for whom it's declared against the judgmeeibtdr, whom the court leaves a duty of
performance. Coming to the types of execution ladlgitt’s different upon the nature of the
case as civil or criminal matter because of thelvement of government starting from the
opening of the case in case of criminal cases.ciise and type of enforcement of judgment
is wide and much complex in case of civil mattdisat is clearly seen under the 1960 civil
procedure code of Ethiopia following article 3942240’he type of judgment given in the
rendition court will determine what the type of ewBon that will be followed by the
execution court. On the other hand, the case magdoeestic case which held between

disputants of the same state/country using thein éaws and in the court which have
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jurisdiction according to the law of the countryutBsome tried the case may have a foreign
element that the place, material or parties invlveay be from different countries or
regions. This is known as international case oaseawith a foreign element. And finally
when a judgment is made and written, it's not eesylomestic case to be executed easily.
The execution court has some legal points to cHegélly so that it can execute on its
citizens. This requirement under Ethiopian lawiigeg clearly under Article 458 of the civil

procedure code for court judgments and under Ardé1 for International Arbitral awards.

This requirement includes
a) reciprocity
b) Due establishment and recognition of the courtteadlers the judgment
c) Due process of law — to hear and evaluate thegsaidirly
d) Finality and enforceability of the judgment
e) Compliance with the morality and public order of #xecution state
In short it's to mean that once a judgment is madten, we don’t whish to its enforcement but

there are prior considerations to be made.

9.1 Judgment- writing and enforcement of judgment
General

Under the pervious chapters we have seen that jedgwriting is the written recorded form of a
judgment upon and after hearing of the case oflkang. On the other hand enforcement of
judgment is the next task of court which implementchange the judgment in to reality or
practice as it s written or said in the judgmend. t8e basic underlining relation between
judgment writing and enforcement of judgment ist thath are found in the smooth case flow
management or they are consecutive steps in theegsimg of cases with is a court of law. In
other words judgment writing is input of the enfament of judgment with in the process of
rendering justice. Se can see the relation of juglgnwriting and enforcement of judgment on

the following basic points:
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9.1.1 In accelerating the speed of enforcement of judgmén

The overall aim of justice administration systentagrovide effective and efficient justice
with in very short time by avoiding any inconverges. In other words the audience of
backlog, delay and injustice are the major headacble any courts and case flow
management. Having this in mind, the presence aptication of good judgment writing

has direct relation with the enforcement of judgtmenaccelerating and providing justice.
That is as the judgment is made clearly and prgp#rére is no confusion by the execution
court that it can be executed easily so it dotake longer time. Where as if it was the
opposite, for instance, if the judgment is not tent or not properly recorded that the
execution court rather than going to the enforcdroéthe judgment directly, it is required to
scrutinize what the judgment is all about in thstfplace. So the non-existence of written
judgment or any defect on the writing of  thegotent will make the execution process

delayed and inconvenient.
9.1.2 Easy and safer way of communication:

In relation to the first role, the existence of daaritten judgment creates easy and safer means
of communication between the court of rendition aodirt of execution. Here, it should be
denoted that with out effective communication betwehe two courts it is hardly possible to
have effective enforcement of judgment. Thereféoe,the justice that we care too much it is
must that we have to stretch out good level of comation between the courts that take part in
the making the judgment and judgment implementiogric And for this purpose, writing the

judgment is a good solution.

9.1.3 Reaching the parties and bringing proper recognitio of the

judgment:

According to procedural laws of Ethiopia after jhdgment is made and written, a copy of that
judgment will be given to both parties (judgmenéditor and judgment debtor). Here, this
written judgment creates easy communication betwkerrendition court and the parties with
their right and duty pronounced in the judgmentdrelyawering the court of execution what the

judgment is all about. Here, it contains all théads of the judgment which is relevant for the

155



execution process showing what the parties caraadkhas to do and also what the execution
court shall do. Moreover, parties can use thistemifudgment as and evidence for any claim that
they are interested to make based on the judgriEre, this written judgment is serving in
imposing the final and binding judgment up on theties with out touching or affecting p-arties
legal right. On the other hand, in the enforcenwrany judgment the court of execution may
need the support of other institutions as the oasg be and in such occasions it is only through
written judgment that these bodies can be callembidribute their effort in the proper execution
of judgment. This is because these organs may anticipate in the litigation process or they
may not know what was going on there even thougly tieere present in the trial they may not
capture each and every details to the judgmentit Serves formal means of reaching these
organs by informing what is required from them loowing what available right they got out of
that specific judgment. Therefore, written judgmergates easy communication with the organs
involved in the case and it can bring their rectigniand response to the judgment made legally.
The other role of judgment writing at this levelrglation to the parties who were absent at the
trial stage or in case of Ex-parte decision is thaan clearly show a what's the understanding
and standing of the court about the case. Therefodgment writing creates every easy
communication between the judgment made by theittenctourt and any parties that have an
interest on the case. To summarize, judgment wriias multi- dimensional roles which can be

grouped in to two-To the speed of the performari¢heocourt after the trial is closed

- to the communication that's needed and made l@gtwlee judgment and all interested parties |
this regard including the Disputes, concerned asgather than the court and absent parties.
Even it can be used to reach to the audiencesedfidd (judgment) to contribute what they can
for the enforcement of the judgment. Students, thaig writing is so fundamental for the proper

and speedy kind of enforcement of judgment thatganufind more.
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