Jurisprudence

Teaching Materia

Prepared by:

Daniel W/Gebriel
&

Hassen M ohamed

Prepared under the Sponsor ship of the Justice and L egal System

Research I nstitute

2009




Table of Contents

Table of Contents ........coiciriririrmrmreimmmn
Acknowledgments............curvriseiresnsnesnssnssssnsnssnasnnananns
COURSE INTRODUCTION ....cocuvmummusmasnsssasnssssssnssnssnssnssnssnssnssas
COURSE OBJECTIVES ......cotmummumesmasmasmasssssasmnassassassassassassasnnsnns

GENERAL CONSIDERATIONS........cormmurmmmunmsmasnusnssnsnasnssnsnnsanss
1100 (8 ox 1 o] o DRSO P PP URPRUTPTP 5
L@ ] 1= 01 1A= PP 5
1.1. What iS JUMSPIUAENCE .....ceeiiiiiiiit et 5
1.2. Why we Study JUMNSPIUAENCE ... ..uuuuruiriiiiiiiiiiiiie s s ssneesesenenenensnsnnnnnes 6
1.3. SChOOIS Of JUFNSPIUAENCE .....ceiiiiiiiiiiiieieieeeeee ettt e e e e e e eee e 7

CLASSICAL NATURAL LAW THEORY ......ccormmmmsmmmsnsmnssnnssnssnnans 9

VU HDWNE_,

L)oo [V o3 10 o [T 9
O JECLIVES ...ttt et st e ettt bttt s e nenne e e e e e e e e 10
2.1 The Notion of Natural LAW .........ccooviiiiiiiiiiieeieie e eaae e 11
2.2 Ancient Greece: Natural Law as Source of Justice and Virtue .................... 13
A N CT=T =T - | PSP 13
2.2.2 SOCTALES ... iiti et ee et e et cmmm— 1t e e et e e e e et e e e eb e e et eeat e e ernn e rrt e arraares 13
A T = - (o PP 16
L A 1) (0] 1 [T PSP 17
2.3 The Stoics: Natural Law as a REASON .........civvviiiiceemmee et 20
PG T I 1) 1 (0 To [ Tod 1o T o HR PR PPRORR N 20
G T O (o1 (o TP 21
P T T 1= o 1= T o= O PPTRUPPTRPIN 22
2.4. Christianity: Natural Law as Morality ... 23
Y290 I [ 0 To [ T3 1o ] o HR PP PPRORR N 23
2.4.2 St. AuUQUSEINE Of HIPPO .ooeiiiiiiii ittt eeeeee e 23
2.4.3 St. ThOMAS AQUINGS ... cmmmmmm e 24
2.5 Nature of Man and Justification for Law ..........ccccoevviiiiiiiiiiieiiiie e, 26
2.5.1 ThomasS HODDES .......ooiiieeeee et 26
A TN [0 o1 o T o Tod = ISR 28
2.6 Kelsen’s Criticism on Natural Law TheOory.............uueuveiiiiiieiiiiiiiiiiiiiieiiiieenes 29
SUMIMIIY L.ttt ermmme e e e e ettt e e r e e e e e e et e b bt s e e e e e eeeeenneesbbsneaeeeeeeees 31

THE REVIVAL OF NATURAL LAW..........ciconmmmmsnmmnmsnsssnssneanns 34

(100 18 [e3 1T0] o VTR 34
OB JECLIVES ...ttt ettt bttt st sttt bttt s e nenne e e e e e e e e 34
3.1. Procedural Natural Law: Lon L. FUIET .....coeeieeeeeeeee e 35



I I A I 0 TSI (o] PP PP T TP TP TPTPT 35

3.1.2 Morality of Aspiration and Of DULY ......ccce.eeeiiiiiiiiiiiiiiiiiiiiiiiieiiieiieeieieees 35
3.1.3 Fuller's Law Making Crteria ........... .o eeerrrrerrmmmrnrrennninnninenenennnennnnene. 37
3.1.4 The Inner Morality Of LAW ........cooiiiceemeriiii s e 39
3.1.5 CritiCiISMS ON FUHET.....ccvviiii e 41
3.2 Substantive Natural Law: JOhn FiNNIS.......ccoooveiiiiiiiii e, 42
G 702 N 11 (o To LU o3 1o o HNP SRR 42
3.2.2 Finnis’ Defence of NaturaliSm .........ccceeeeeeiiiiieeeiiiiieeeeeiie e vvennann 42
3.2.3 The Basic Goods of HUMAN NALUIE ..... .o e eeeerieeeeiiiieeeeeriieeeeeeiieeeeees 44
2.3.4 EVAIUALION .. .cooiviiiieiii et et e e et e e e et e e e e eaaa e e e s es e e eesssbaaeeeees 45

POSITIVISM .......ccovimmmmmnmsnnsnnsnss s nsssnsssnssssssnsssnssssnnnas 47

T (oo [T 1 0] o 1RSSR 47
OB JECLIVES ...ttt ettt ettt bttt nnenn e e e e e e e e e 48
The Command Theory: John Austin’s POSItiVISM ..., 49
INEFOAUCTION ...ttt e e e e e e e e e e e e e e s nneree e e e e 49
OB JECLIVES ...ttt bttt ettt ettt ettt ettt e nnnn e e e e e e e e e 49
4.1. Influence of David HUME ... 49
4.2. Jeremy Bentham ... 51
4.3 John Austin on Positivism and Separation thesis ...........cccoceeeeeiiee, 53
4.3.1 Positive Law and PoSitive MOFality ... ..o ...eeeeeeeeeiiiieiiiiiiiiiiiiiiieieienenees 53
4.3.2 AUSEIN'S CONCEPL OF [AW.....uuitiiiii ettt emneme e 55
4.3.3 The Separation TheSIS.......cooo oo 59
4.3.4 CritiCiSM ON AUSHIN .....oiiiiiiiiiiiee et e eennee 61
QUESLIONS TOr DISCUSSION ..eevvviiiisieeeieseemmmmse e e e eeeeeettis e e e e e e eeeasaan e e e eeeeeeeeneeennens 63
4.4 Pure Theory of Law: Hans KelSen ... 66
1 (oo 11 [ 1 0] o P 66
ODJECLIVE ...ttt e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e aaaaaas e e e e e e e e e e aaaaaas 66
PUre Theory Of LAW .......ooooiiiiiiiii ettt eee e e e eee s 66
QUESTLIONS TOr DISCUSSION ..cevvviiiisieeeiisceemmmmse e e e eeeeeetttes e e e e e e eeeaaean e e e e e eaeeeeneeesnens 70
4.5 HL A Hart- The CoNCePt Of LAW ........euuiiiriiiiiiiiiiiiiiiiiiiiiiieiieneienreeeeeeeeeeeeeeees 71
1 (oo 11 [ 1[0 o P 71
ODJECLIVES ...t e e e n e nene 71
4.5.1 Hart's Concept Of RUIES.........ooiiiioeeeee e 71
4.5.2. Dworkin’s criticism on Hart/POSItiVISM .ccee.ooiiiiiiie e, a1
4.5.3. Law and Morality: Hart/Devlin debate . ..coooeeeeiiiieieieeeeee, 85
QUESLIONS TOr DISCUSSION ...evuviiieieies et ceeemmme e e e e e ee et e s e e e e e e eeeaaa e e e e e e e eaeneeeeeaneannes 95
S 1V 10 0] 1 4= U PSP 96

HISTORICAL AND SOCIOLOGICAL LEGAL THEORY.............. 97

INEFOAUCTION ...ttt e e e e e e e e e e e e e e nnereee e e e 97

OB JECLIVES ...ttt ettt bttt st sttt bttt s e nenne e e e e e e e e 97

5.1 HIistoriCal SCROOI .........coiiiiiiieec e e eeaeeees 98
5.1.1 The Spirit of the People: SaVIgNY ... e 98
5.1.2 The Changing process of Ancient Law: Henryrda..............cccccovvvvvvveennnee. 99



5.2 S0ociologiCal SCNOOI ......ccoiiiiiei e 102
5.2.1 Living Law: Eugen Ehrlich............oo e 103
5.2.2 Law in Action: ROSCOE POUND ..........ocmemiiiiiiieie et 105

UNIT SIX (AR RRRRRRRRRRAERERRERENRERERERERERERERERERRENERERERRERERRRRERNRERERDERERDRREND] 118

LEGAL REALISM.........ccormmmmmnmsmmmnssmnssnsssnssssssnssssssssssnsssnesnes 118

INEFOAUCTION ... e e e e e e e s nbeeeeee e a 118

(@] ][04 1A= PP 119

AMEriCaN REAIISES ... 120
L I = To [ g P LS A= o] o] 0 = Tod o ISP 120
6.2. Law as prophesy of the court: Oliver W. HoImMeS.........coooveveiiiiiiiiieeee, 121
6.3 Centrality of the judge: John Chipman Gray...........ccccceeeeiiieee e 312
6.4. Rule Skepticism: Karl Llewellyn ... 126
6.5. Fact Skepticism: Jerome Frank ... oooiiiiiiiiiiiiiieiieiieiieiieieiiiieees 129
QUESLIONS TOr DISCUSSION ...evvviiiiieeeeietiemmmmmseeeeeeeaetsisas e e e eeeeeetsaan e e e eeeeeeeenneennes 131

UNIT SEVEN..........corcimmimemmsnnnnsnsns s 133
RADICAL LEGAL THEORIES ......c..ccormmmmmnmsmmmnsmsnssnnssnssnnennns 133

7.1,  Critical Legal StUIES .......cuuvuiiiiiiiiiiiiiiiiiiieiieiiiieeieeeereee e e e eeeeeeeeeeeeeeeeeeeeees 133
4% T A [ o To 18 Tox 1[0 o DT UU U PR TUR R 133
7.1.2. The Critique of the Liberal Legal Tradition..............cccccoiiiiiiiin. 351
7.1.3 An attack on formaliSm............cooiiiii e 137
7.1.4 Critique of legal reasoning........cccoooeeiiiiiii e 138
7.1.5 Contradictions in the [aw ..o 140
7.1.6 Deconstruction: trashing, delegitimatiowl aereification............. 142
7.1.7 The constitutive theory Of law ......ccce..eeiieiiiiiiiii e 145

7.2. Critical Legal Studies and Feminist Legal Theory ..........cccccvvviiiiiiinnnnnn. 146

7.2. Postmodern Legal THEOIY ..........uuuiuiriiiiiiiiiiiiiiiiiiiiiiiiinneeeneeeeeeeeeeeeeseens 149
7.3. 1 INtrOAUCHION ....ceiiiiiieiieeiieee ettt 491
7.3.2 A Critique of the Enlightenment....... oo, 150
7.3.3LYOTARD AND FOUCAULT ..o 152
7.3.4 ldentity and the 'Other' ... 154
7.3.5 Postmodernism and Fundamental Values.........cccc.cooviiiiiiiiiiiiiiiinnnnnn. 156
7.3.6 Derrida and DECONSIIUCLION..........uetccaeee e 158

UNIT EIGHT ....c..coicimininsnssnssnsssssnssns s ssssssssssssssnnnnnnnns 164

8.1 INEOTUCTION ...t e e e e e e breees 164
8.2, ODJECLIVES ...coeiiiiiieieeiee ettt 165
8.3 John Rawls: JUstiCe @S FaIMESS...........uviiiiiiieieiiiiiieieee e 165
8.4 Will Kymlicka: Justice and Minority RIights ... 168
8.4.1 Self-government RIghtS ........oooiiiiii ettt 169
8.4.2. PolyethniC RIightS ... 170
8.4.3. Special representation Mght...........ccocccccceeeeieeeeiiiie e, 171
8.5. The Equality ArgUMENTt ...... ... 172
8.6 The Role of Historical AQreements.........ccooovevieiiiiiiieeee 173



8.7 RAWIS REVISITEA .. oottt et e e e e e e e e eaaes 175
QUESTIONS FOR DISCUSSION ..ottt e eeeans 177

CHAPTER NINE.......c..coiimminsnmnsnssnssnssnsssnssnssssssssssssssssnssnns 179

9.1 INEFOAUCTION ..ottt e e et e e e e e e e e enreees 179
0.2, ODJECLIVES ..coeeeiiiiieieeieeeee ettt e e e e 180
9.3. Isaiah Berlin: Two Concepts of LIDerty ........cccooooiiiiiiiiiii e 180
9.3.1 The Notion of 'Negative' Fre@dOm..... . eeeeeerrereririminininininenennnn. 180
9.3.2 The Notion of PoSIitive Fre@dom...... e .eeeeeiiieiiiiiiiiiiiiecee e 184
9.4 Charles Taylor: What's wrong with Negative Liberty? ..........ccccocoeiiiiiiiinnne 186
QUESTIONS FOR DISCUSSION .....coiiiiiiiiieieteeee e 193

CHAPTER TEN......cosciiircmrenmenns s sss s nnesnsnnennenns 194

(08 I [ g o o (8 Tox i o] o P PP PPPPPPPPR 194
10.2 ODJECHVES ... 194
10.3 Equality: Defining the CONCEPL..........ueurieiriiiiiiiiiiiiiiiiiiiiiiieeereereeeeeeeeeeeeeens 195
10.4 Principles of Equality and JUSHICE ..o, 197
10.4.1 FOrmMal EQUALILY ....uuvuueeeeieeiennes e eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeaneeaeeaeeeas 199
10.4.2 Proportional EQUAlItY ............... comeveeeieiieiieiiniiiiiiieeeneienersneeenneeneee e 199
10.4.3 MOral EQUANITY ....ceevvieiiiiiiiiiiieiieeiieceeeeeeee ettt nennneeeeeees 201
10.4.4 Presumption of EQUAlILY ... 204
10.5 Conceptions of Distributive Equality: Equality of What? ..............ccccceuneee 209
10.5.1 Simple Equality and Objections to EqualityGeneral ..............ccccceeiiinnnns 209
10.5.2 LIDertarianiSm .......ccooiiiiiiiiiie e 215
10.5.3 ULIlItarianiSm .......ooooieeeeeeee e 216
10.5.4 Equality Of Welfare ............eeeeeieeeeeeeeee e 217
10.5.5 Equality Of RESOUICES ........coooiie ettt 218
10.5.6 Equality of Opportunity for Welfare or Addage............cccocceeeiiieniiniennnns 220
10.5.7 Capabilities APProaches ... e 221
10.6 Equality AmMONG WHOM? ... ... 222
10.7 The Value of Equality: Why EQUality? ........ccooeeieiiiiie e 224
QUESLIONS FOI DISCUSSION ...ccvviiiiiei it ceeeeee s e e e e e ee e e e e e e e e e eeeeeeee e 230

REFERENCES..........ccoiminmmmnmnninss s sssnssnnaanes 249



Acknowledgments

We would like to extend our deepest gratitude é0RDRE Justice and Legal Research
Institute for giving us the chance to prepare thigterial. Our gratitude also goes to the
editors and readers of the material for their effand insightful comments. Finally we
appreciate the cooperation and encouragements rbgdeur faculties, friends and staff
members of Bahir Dar and Mekelle Univeristies.



COURSE INTRODUCTION

This is an introductory approach aimed mainly at $udents who are just embarking on
a course in the philosophy of law or jurispruden&e.such, its purpose is to introduce
the kinds of argument which have been prominemutdjnout the history of law, to give a
student new to the area the feel for the connedteiween morality and law, justice and
law, role of law in society etc. It, moreover, dealith analyzing and reflecting on the

nature of law, source of law, legal institutiorts telation between law and society, etc.

In writing this kind of material, there are no asgions to a comprehensive treatment of a
subject which has generated a vast literature antple perspectives. It is concentrated
on what is taken to be the hard core of the maastrtradition, running from the ancient
Greeks through early modern philosophy and lavhéopresent, in the belief that a firm
grounding in this tradition - from Plato to Dworkims an essential preliminary to a wider

study of the subject.

The module is presented in two parts, each of wkmbers one of the main areas in
which philosophical analysis has been prominenthEa the chapters into which these
parts are divided is followed by a set of study sfiems and selections for suggested
further discussion issues dealt with in that chapitee questions can be used in various
ways. The main point is to indicate the kind of sfiens a student should be able to

discuss at each stage of the material.

Part | covers crucial points in the history andspré state of legal theory, from natural
law theory to positivism and the emergence of legallism. In this part, different

theories of law advocated by various school ofspmiidence will be discussed. Part Il
deals with other fundamental legal principles @as, such as enforcement of morality,
theory of justice, liberty, and freedom. This cocisethe crucial areas of legal validity
with disputes over the relation between moralityl daw, the controversial topics of

personal privacy and limits of liberty.
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In doing so, a wide range of legal thinkers, likat® Aristotle, from ancient Greek;
Cicero and Seneca from Rome; St. Thomas AquinasthBm, Mill and Austin from
middle ages; Kelsen, Fuller, and Holmes from th® @ntury; and Hart, Devlin, Berlin,
Rawles and Dworkin, from more recent times of légaory will be examined. This is
an exemplary introduction to the subject, compleith study questions to help students

focus and deepen their understanding.

COURSE OBJECTIVES

The study of jurisprudence affords an opporturatgtand back a little from the detail of
substantive law and to consider the nature, purpodeoperation of law as a whole. This
course generally focuses on the discussion of rsmeam legal theories starting from
classical natural law theory to the theory of jestand liberty of the ZDcentury. As
such, its objectives are:
* To introduce the kinds of arguments raised in i@fato the nature and source of
law
* To enable students to understand the nature amtidarof law.
* To give the student the insight into the conneclietween legal theory and legal
practice.
* To show the relationship between law and otheresglauch as, morality and
justice
* To enable students to reflect and understand egtdre expected to do and

what their role is within society.
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UNIT ONE

GENERAL CONSIDERATIONS

Introduction

Jurisprudence has been serving as a general ppliiesapproach to students who are
expected to understand the nature of law and isscbsignificance in society. The
purpose of this chapter is hence to give studeigtgliphts about jurisprudence and the
aim of studying the course. This will serve studesms a base to understand the higher

level of the philosophy which is the subject mattethis module.

Objectives

After reading this introductory chapter, studenit able to:
» Understand the concept and role of jurisprudence

* See why we need to study jurisprudence

1.1. What is Jurisprudence

The word comes from the Latin terguris prudentia, which means "the study,
knowledge, or science of law." This signifies thie¢ any other social study, law can also
be studied scientifically or systematically. In neod law jurisprudence is understood as a
term that embraces spectrum of questions aboun#bere and purpose of law and

responses made to them.

Jurisprudence has many aspects, with four typesgbie most common. The most
prevalent form of jurisprudence is that it seekanalyze, explain, classify, and criticize
entire bodies of law, ranging from contract to taa constitutional law. Legal

encyclopedias, law reviews, and law school textsofskquently contain this type of



jurisprudential scholarship.

The second type of jurisprudence compares and asietdaw with other fields of
knowledge such as literature, economics, religamal the social sciences. The purpose of
this interdisciplinary study is to enlighten eaddld of knowledge by sharing insights
that have proved important to understanding esHefgiatures of the comparative
disciplines.

The third type of jurisprudence raises fundameqtedstions about the law itself. These
guestions seek to reveal the historical, moral, @rtural underpinnings of a particular
legal conceptThe Common Law1881), written by Oliver Wendell Holmes, Jr.,as
well-known example of this type of jurisprudencetrbces the evolution of civil and
criminal responsibility from undeveloped societwsere liability for injuries was based
on subjective notions of revenge, to modern sasetihere liability is based on objective

notions of reasonableness.

The fourth and fastest-growing body of jurispruderiocuses on even more abstract
guestions, including, what is law? What is its tielato justice and morality? What is the
role of a judge? Is a judge more like a legislatbo simply decides a case in favor of the

most politically preferable outcome? What is justidVhat is liberty and freedom?

Our aim here is to treat jurisprudence in thi$ $anse.

1.2. Why we study Jurisprudence

At the practical level, reading and participatimgjurisprudential discussions develops
the ability to analyze and to think critically anckatively about the law. Such skills are
always useful in legal practice, particularly wianing novel questions within the law or

when trying to formulate and advocate novel apgreado legal problems. So even those
who need a “bottom line” justification for whatew@ey do should be able to find reason

to read legal theory.



At a professional level, jurisprudence is the wayyers and judges reflect on what they
do and what their role is within society. This krig reflected by the way jurisprudence is
taught as part of aniversityeducation in the law, where law is considered netaty as

a trade to be learned (like carpentry or fixingoaubbiles) but as an intellectual pursuit.
For those who believe that only the reflective Igeworth living, and who also spend
most of their waking hours working within (or ar@lrthe legal system, there are strong
reasons to want to think deeply about the natucefanction of law, the legal system,
and the legal profession.

Finally, for some, jurisprudence is interesting argoyable on its own, whatever its
other uses and benefits. There will always be sfameshom learning is interesting and
valuable in itself, even if it does not lead to gjex wealth, greater self-awareness, or

greater social progress.

1.3. Schools of Jurisprudence

There are many schools of jurisprudence which caingge on the nature and function of
law. For our practical purpose we shall confineselues to the treatment of the most
important schools. Hence, in this material thedielhg schools shall be discussed
briefly.

Natural Law School: the oldest school of jurisprudence, it upholdst theyond, and
superior to the law made by man are certain higheciples, the principles of natural
law. These principles are immutable and eternath\lgard to the highest matter man-
made law should be in accord with the principlesatural law. And to the extent that
man-made law conflicts with natural law, it lackaidity: it is not a valid, binding law at
all.

Legal Positivism also called Analytical School of jurisprudendeholds that there is no
higher law than that created by governments, lagitie or self imposing, and that such
law must be obeyed, even if it appears unjust leergtise at odds with the “natural” law.

Unlike the natural law theory, this one treats kwd other values, such as, morality and



religion separately.

Historical School:this school of jurisprudence views law as an eNmhary process and
concentrates on the origin and history of the lesystem. The law of a nation, like its
language, originates in the popular spirit, the emn conviction of right, and has
already attained a fixed character, peculiar td preople, before the earliest time to
which authentic history extends. In this prehistgseriod the laws, language, manners
and political constitution of a people are insepbrainited and they are the particular
faculties and tendencies of an individual peopleirob together by their kindred
consciousness of inward necessity.

Sociological SchoolUnlike the Historical School that conceives ao@s law as tied to
the primitive consciousness of its people, sociclgconception of law locate the law in
the present-day institutions of its society. Thepanents of sociological jurisprudence
seek to view law within a broad social context eatthan as an isolated phenomenon
distinct from and independent of other means ofiadocontrol. The sociological
guestions in jurisprudence are concerned with ttteah effects of the law upon the
complex of attitudes, behaviour, organization, emunent, skills, and powers involved
in the maintenance of a particular society. They @so concerned with the practical
improvement of the legal system and feel that ¢his be achieved only if legislation and
court adjudications take into account the findingfs other branches of learning,

particularly the social sciences.

Legal Realismconceives law as judge made and by doing so & fheé court at the
center. It contends that positive law cannot belieappn the abstract, rather, judges
should take into account the specific circumstaméesach case, as well as economic and
sociological realities. In other words, the law sladonot be static, it must adapt to various
social and economic realities. This theory emplessihe role of the judge, that is it

emphasizes that law is made not found, and corssjddges as the true law makers.



UNIT TWO

CLASSICAL NATURAL LAW THEORY

Introduction

Natural law theory is one of the jurisprudentiapagaches to law. It generally advocates
that some laws are basic and fundamental to hunaéuren and are discoverable by
human reason without reference to specific legi@a¢nactments or judicial decisions.
The concept of natural law originated in Greece aedeived its most important
formulation in Stoicism. The Stoics believed tha¢ fundamental moral principles that
underlie all the legal systems of different natierese reducible to the dictates of natural
law. This idea became particularly important in Roniegal theory, which eventually
came to recognize a common code regulating theumnaf all peoples and existing
alongside the individual codes of specific placed aimes. Christian philosophers such
as St. Thomas Aquinas perpetuated this idea, aggdéinat natural law was common to
all peoples—Christian and non-Christian alike—whaléding that revealed law gave
Christians an additional guide for their actiomsmodern times, the theory of natural law
became the chief basis for the development by H@gotius of the theory of
international law. Later writers and philosophesstued to consider natural law as the
basis of ethics and morality. The influence of natlaw theory declined greatly in the
19th century under the impact of Positivism. In 2@h century, however, such thinkers
as Lon L. Fuller saw in natural law a necessargllettual opposition to totalitarian
theories.

For practical reasons in this unit we shall conflselves to the investigation of the
Greeks, Stoics, and the Middle Age Christian Fathér the next chapter, where we
investigate the downfall of natural law theory, wil also look at Lon L. Fuller in the

Revival of Natural Law Theory.



Objectives

After reading this unit students will be able to:
* Understand the notion of natural law
» Explain the classical approaches to natural lawrthe
» |dentify the relation between law and morality, lamd justice, and law and

religious rules
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2.1 The Notion of Natural Law

The Word and Its Significance
In order to grasp some ideas about the notioheftheory, read the following dialogues,
in the box, carefully and try to understand the mveg behind it. With little modification,

it is taken from a writer on legal theories.

The Dilemma of the Child

Let's suppose that a fair-haired child returns from school one day and says to
his father

Child: Mr. Smith (the head master of the school) has made a new rule. No
children with fair hair are to get arithmetic lessons. They are to do extra
woodwork instead. I think it's stupid,

Father: Wow

Child: After all, we're at school to learn aren't we? How can I do what I'm
there for if I get arithmetic?

Father: Well, it seems unfortunate, I agree. But Mr. Smith is the head
master. He makes the rules. What he says goes.

Child: But surely, he can't make a rule like that? I mean, it goes against what
the school is for. The school governors wouldn't allow it. It can't really be a
rule at all, can it?

Father: Uml

Child: Well, T don't think it is a rule. It can't be.

Father: And do you intend to disobey it?

Child: Uml

11



The views expressed by the child bear a degreeseimblance to those held by one who
believes in the doctrine of natural law. The adheod natural law believes that beyond,
and superior to the law made by man are certaihenigrinciples, the principles of
natural law.

What do you think is meant by natural law? Whatatural about it?

In dealing with this matter we must explain firdsat ‘natural law’ is not to be understood
as meaning the same as the law of nature — ineihgesof laws that govern the physical
world. Also distinct must be kept with the notioh a ‘state of nature’, indicating the

condition in which man lived, or is by some philpkers supposed to have lived (e.g.

Hobbes & Locke), before the birth of ordered sgciet

The word ‘natural’, in natural law, refers to areadthat provides the foundation of
natural law — namely the reason why natural lawhbug be obeyed. The idea is this.
Man is part of nature. Within nature, man has his mature. His nature inclines him
towards certain ends — to procreate children, ¢degt his family, to ensure his survival.
To seek such ends is natural to him. Those thingshnassist the achieving of such ends
assist the purpose of nature. Thus laws that futtiteeachievement by man of his natural
ends assist the achievement of the purpose ofeaBurch laws, laws that are in accord
with the ultimate purpose of man, constitute ndtlaa. Natural law is thus that which
furthers the attainment by men of the ends thatredtas made it man’s nature to seek to

achieve.

To elaborate it in negative explanation we can alsbit in the following way. Those
things which impede man attaining his natural esr@scontrary to natural law. Thus, if a
man-made law obstructs the achievement by man at ws been decreed by nature as

his ends, then the law is contrary to natural law.

What does natural law consist of? What are itsepts® Natural law ordains that society

should be ordered in such a way as to assist mauffilfing his purpose. Since violence

12



will impede this fulfillment, violence is contratyp natural law. Since peace assists the
fulfillment, man should honor promises, since tshdinor a promise can lead to

disharmony or even violence.

Since man’s natural ends are the same for all mdnkind remain the same for all time,
it is natural that the principles of natural lave @onstant. Thus natural law comprises a
body of permanent, eternal truths, truths embodyirezepts of universal applicability,

part of immutable order of things, unaffected barfing human beliefs or attitudes.

f?

Assuming that you are a strong natural law followemwould you obey the rules

of the school master?

2.2 Ancient Greece: Natural Law as Source of Justic e and Virtue

2.2.1. General

Of political justice some are natural and othergyal.... Aristotle

Two giants whose legacy still survives in today'srid bestride through the philosophy
of the ancient world. In addition to others fornigphilosophies, they contributed a lot to
the classical Hellenistic legal theory. These Blato and Aristotle. Neither can be
described as natural jurisprudent, but in the ghitdy of each we see strands that find a
place in natural law thinking as it was later tovelep. In addition, we have the teacher

himself, Socrates, who transmitted some messageg Als conception of laws.

2.2.2 Socrates
Socrates was one of the famous Greek philosopheoscantributed a lot to the western

philosophy. In here we shall see his idea of laweasrded inApologyandCrito, two

different writings written by his pupil Plato. Apmdy is all about Socrates’ defense in
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court, while Crito is a discourse made between &esrand his friend Crito in prison.

Socrates was at the age of 70 when he appearerk lmefort to defend himself. He was
prosecuted because he was said to be corruptingptith and second he did not believe
in the gods of the state. In Plat#pology Socrates refuted the accusations made by his
opponents. Justifying his teaching of philosophg &is consistency in continuing same
work, he importantly said that it was good to obi®y law and the order of a commander
so long as they are just. But if the command wlagal or the laws unjust, then no man
shall obey the order or the laws. From this argurhenhad also developed the principle
that the command of god is more pious and justeenal result it is above and beyond any
other human laws. Hence, it is wise to obey godimmand than human laws when they
are in conflict. He believed that he was commangledod to teach people philosophy,

to question and convince them whenever he gothhace.

If we investigate both cases in detail we infer twain conclusions. The first principle is
that citizens must obey and uphold the positiveslalm the case of the ten generals,
Socrates simply upholds the laws. The law prohibitetry accused people together. But
the government (assembly) nevertheless ordereddwiolate these laws. For Socrates,
to follow the order was unjust since it was agathst Athenian laws. Thus he preferred
to obey the laws to the government. He was stickonghe rule of law. He strictly

followed the positive law and disobeyed the actdrihe officials which is contrary to

the written law.

? Find an article from the criminal code that shdhet a subordinate should not obey

his superior if the order is illegalVrite what you understand in connection to Soctates
view.

The second principle is that we shall obey the ifaivis only a just law. Just law, for
Socrates, is measured based on the perfect lawsegjods. If the laws are unjust and
unholy we shall refuse obedience. In the case ohltke Salamis, namely his refusal and
disobedience of the order to go to arrest Leon a&i8is fall under this conclusion.

Under the thirty’s dictatorship he was orderedgtbgr with others, to arrest and kill this
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man just for the sake of taking/stealing his propeand Socrates refused to obey the
order since the order by itself was unjust. At timse too there was a government and
this government had laws to this effect. Socratdshdt say that he refused because they
were not legitimate governments. His disobedienes wather based on the idea that
arresting Leon of Salamis with intent of puttingnhto death (just to expropriate his

wealth) was characterized as unjust and unholy.

A conflicting, and yet important, idea of law isufad in the second writing;rito. He

subscribed that he would obey the laws irrespeafvéheir moral values, whether they
are just or not. Socrates was unsuccessful in fgan@gent and was sent to prison
preceding his death. While in prison, his friendtd; visited him and told him that plans

were in place to prepare for his escape and jouxmaynother country.

Socrates justified the coercive power of the staies (positive law) and thereby
upholding and respecting the decision of the coimbs to escape from prison) on three
grounds. First, on moral grounds, in that it is leadl disgraceful to harm or to do
injustice to another. He also argued that to dositige in return for injustice or in other
words, to return harm for harm is also bad. Thogid wrong to others or to return harm
for harm is both equally bad and dishonorable. @&lth the judges sentence him to
death, by escaping from prison he harms the lamsesSocrates’ refusal would send a
message of disobedience to the laws, which trulyldvbarm them. Other people may
follow his examples, since he is still very inflti@h and disobeying the laws, and as a
result, the laws would become useless. If the ey destroy Socrates it would not be
just for Socrates to try to destroy them in retufihis will be immoral and unjust.
Secondly, Socrates analogized the power and stéitiasvs to one’s parents, for it was
the laws which administer the marriage of his fgmibrdered his family about his
upbringing and education etc. It is a great evili@ke wrong to parents whatever they do
to you. Similarly citizens are not justified to lagarm their country whatever harm the
country caused to them. Thirdly, there was a tagieement between Socrates (and other
citizens for that matter) and the state of Athetipulating that Socrates either obey the
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laws or, when he sees the laws unjust, he shoulsugée the city to act in a more
suitable fashion. If he was not pleased with tiveslde could move to other countries.
This means his living in the country shows thatalgeeed to be governed by the law of
the country.

He summarizes his argument by stating his alteresitand the consequences of each
alternative as brought out by his argument: if heoses to obey the court, he will die
wronged (as victim of injustice) not by the lawg Iy men, but if he escapes, he will
disgracefully return injustice for injustice andrimafor harm, he will be breaking the
contracts and agreements he made with the lawshamdll be doing harm; to those he
must least harm, his friends, his country, anddles. Thus, he thinks that if he obeys the
court he will be suffering but not doing injusticghereas if he escapes he will be doing

injustice and harm.

? Do you find any contradiction in both of Socrateguments?

2.2.3. Plato
In the restless intellectual and political climadé 5th-century Athens, Plato was

concerned to redefine the nature of justice bytiredat to something far more permanent
and absolute than theomos(man-made laws) of the city-state. He assignedity&do

the unchanging archetypal forms—i.e., the ideasthioigs rather than to the ephemeral
phenomena as superficially and confusedly percebyedhdividual men unenlightened
by philosophy. He says that what for us are abistrag, example redness, square-ness,
roundness, sharpness, honor, courage, beauty,tggjietice each had a permanent and
unvarying existence, an existence that is indepgndethe fact that certain things or
actions in the world as we know them reflect thaligies themselves. This is Plato’s
doctrine of ‘forms’.

Plato’'s forms are transcendental archetypes that é@xdependently of the physical
world, independently of the human mind, indepenlgerit space and time. Thus there is

a ‘form’ of beauty, of which things on earth whibhve the quality of beauty are mere
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manifestations. Qualities such as justice and texilt in their own form, too. All men
this earth can do is to attempt to reproduce thiemmeproduce these qualities, men must
seek knowledge of the eternal truths, a quest ithaan’s finest endeavor (for your
information, this school of thought is known asaliem). It refers to the notion that the
ideaof a thing has its own existence. The chair yous#ting on may be of wood, metal,
plastic or something of a mixture. It is not petfecdesign or quality. The perfect chair
with all essential qualities cannot be found ons ti@arth; it exists only in the

transcendental world, a world beyond time and space

Since for Plato the forms of ‘goodness’, ‘virtuéipnesty’ were eternal and immutable,
they constituted moral principles of universal dmdeless validity existing above and
unaffected by changing human attitudes or belrefsral principles by reference to which

all human actions and views must be judged.

2.2.4. Aristotle
Aristotle did not subscribe to Plato's theory ofniis. But there was an element in his

thinking that contributed a further strand to wheds to become part of natural law
doctrine. Aristotle was concerned with the worldhessaw it existing around him (as
opposed to Plato, Aristotle was materialist). Hes@azoologist, in particular a marine
zoologist, with an acute observation of the minutegails of organisms observable by
the human eye. From his studies of the naturaldvoel became conscious of the fact that
natural phenomena were in a state of perpetualgeharthe child growing into an adult;
the seed growing into a plant. There was alwaygrness. Throughout the living world,
Aristotle saw that, in the birth and growth of aaimand plants, the earlier stages always
lead up to a final development. Yet we should hotk of this end as a termination. The
process is constant. Thus, for Aristotle the ursges dynamic, always engaged in the

process of becoming, of moving towards an end inenawithin itself from the start.

For Aristotle, the highest form of human society ia the Greek city state (aolis). It
was thePolis that provided the society in which man could achidws culminating

fulfillment. Thus from the start of organized humsaaciety, from its most primitive
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forms, through the various stages of agriculturastence to the building of cities, and
the creating of political societies such as thatA#tiens, mankind was progressing
towards that which had been its end from the baggrin his bookpolitics, Aristotle
says, ‘Because it is the completion of associatexisting by nature, every polis exists
by nature, having itself the same quality as théezaassociations from which it grew. It
is the end to which those associations move andntitare’ of things consists in their
end or consummation; what each thing is when itsvtr is completed, we call the
nature of that thing, whether it be a man or adorsa family.’

In his discussion on the nature of justice, Aristsays:

There are two sorts of political justice, one matuand the other legal. The
natural is that which has the same validity evergreh(as fire burns both in
Greek and in Persia are the same) and does notradepeon acceptance; the
legal is that which in the first place can take daem or another indifferently, but
which once laid down, is decisive: e.g. that thes@m for a prisoner of war is
one mina (Greece money), or that a goat shall lmzifsged to the gods and not
two sheep.... Some hold the view that all regulatése<f this kind. They can see
that notions of justice are variable. But this camtion is not true as stated,
although it is true in a sense. Among the godsgedd justice presumably never
changes at all; but in our world, although theresisch a thing as natural law,
everything is subject to change; but still som@dbkiare so by nature and some
are not, and it is easy to see what sort of thimgsong those that admit of being
otherwise, is so by nature and what is not, buégsl and conventional.... Rules
of justice established by convention and on theugdoof expediency may be
compared to standard measures; because the measatkin the wine and corn
trades are not everywhere equal: they are largetha wholesale and smaller in
the retail trade. Similarly laws that are not natiibut man-made are not the
same everywhere, because forms of government dréhaosame either; but
everywhere there is only one natural form of gowent, namely that which is
best.

Speaking otherwise, Aristotle has declared thahaxe two types of laws. One is natural
law, and the other man-made. The latter kind of imwot the same everywhere for the
custom and behavior of people of different natiand tribes is different. But with regard
to the former one, it is one and same for it is utable and beyond human touch.
Moreover, the state made law is usually binding dadisive compared to the natural
law. In case of conflict between the two, Aristddds us to resort to the natural law:

If the written law tells against our case, cleawwe must appeal to universal law,
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and insist on a greater equity and justice...... Wet mrge that the principle of
equity are permanent and changeless, and thatnihestsal law does not change
either, for it is the law of nature, whereas wnittaws often do change.
This kind of thinking makes, hence, Aristotle orfetlee natural law thinkers. It seems
that Aristotle accepted that there is a natural amsersal right and wrong, apart from
any human ordinance or convention. For Aristotld #re men of Greek of his time, the
existence of higher laws (natural law) is as sm@ugh as the existence of higher beings,
which they called ‘gods.’

Thus in Plato’s and Aristotle’s early notion of loisiophy ofa law higher than that of
men we can see strands that were later, with ottenehts, to form the full doctrine of
natural law.
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2.3 The Stoics: Natural Law as a Reason

2.3.1 Introduction

Law is the highest reason, implanted in nature, which commands
what ought to be done and forbids the opposite. True law is
right reason in agreement with nature. To curtail this law is
unholy, to amend it illicit, to repeal it impossible. Cicero

The next steps in the history of the doctrine aréd found in the writings of certain of
the authors who form what has come to be termedStoec School of Philosophy.
Stoicism existed from the life time of its found&eno (during the " century BC) down

to about the fourth century AD. It was thus thevaiitng philosophy during the greater
part of the Roman Republic and Empire. The contigiou of the Stoic School of

Philosophy may be represented by the writings afef@, Seneca, and the Emperor
Marcus Aurelius.

Three important ideas of modern law and legal thewere derived mainly from Stoic
philosophy:
» The conception of a universal law for all mankindlar which all men are equal;
» The idea of a method of deriving universal pritespof law from the observation

of the laws of different people;

» And the conception of a law binding upon all ssatehich has got today the
name “international law”.

But what does this philosophy say in general? WWenmenend that you read attachment
A annexed at the end of this material before loglkmo this sub-section.
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2.3.2. Cicero

Cicero was a Roman orator, politician, lawyer an8ta@ic philosopher. In his bodRn
Duties he discusses “true law”, transcending the enactsnantd customs of particular
nations, and identified with “right reason”, whighimmanent in nature, in the universe
and in the minds of the wisest men. The following/lwnown passage illustrates the idea

of law of Stoic philosophy:

Law is the highest reason, implanted in nature clwlitommands what ought to be
done and forbids the opposite. True law is riglgs@n in agreement with nature.
To curtail this law is unholy, to amend it illictip repeal it impossible..the Stoic’s
ideal is to live consistently with nature. Throughour lives we ought invariably

to aim at morally right course of action

The universality and immutability of natural law“tnue” law was indicated in another passage:

True law is right reason in agreement with natuie;is of universal application,
unchanging and everlasting; it summons to duttdgommands, and averts from wrong
doing by its prohibition. And it does not lay isnemands or prohibitions upon good men
in vain, though neither have any effect upon theked.

He moreover declares:

Indeed this idea — that one must not injure anybeldg for one’s profit — is not only
natural law, an international valid principle: theame idea is also incorporated in the
statutes which individual communities have framed their national purposes. The
whole point and intention of these statutes is thia¢ citizen shall live safely with
another.

....the finest and noblest characters prefer a Iffdadication to a life of self-indulgence;
and one may conclude that such men conform witlr@atnd are therefore incapable of
doing harm to their fellow men.

For there is an ideal of human goodness: naturelfittas stored and wrapped this up
inside our minds. Unfold this ideal, and you willagghtaway identify the good man as
the person who helps everybody he can, and, unessyfully provoked, harms none

For Cicero, law is the highest product of the humand which is in tune with the
elemental force of nature. The validity of humaw ldepends upon its harmony with
these forces. It was the blending of the ideaga$on and law withaturethat contrived
to suggest that, while it was possible for rulersgnore the constraints of natural law,

such actions ran against the grain of the natudgroof things in a way that was unholy
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and blasphemous.

2.3.3. Seneca
In his letter Seneca, another Roman lawyer and $talosopher, wrote:

Man is a sprit and his ultimate goal is the peri@ctof his reason in that sprit. Because
man is a rational animal, his ideal state is reatizwhen he has fulfilled the purpose for
which he was born. And what is it that reason dessasf him? Something very easy —
that he live in accordance with his own natuvet this is turned into something difficult
by the madness that is universal among men; we pashanother into vices. And how
can people be called back to spiritual well-beingew no one is trying to hold them back
and the crowd is urging them on?

What has the philosopher investigated? What hagliiesopher brought to light? In the
first place, truth and nature; and secondly, a rafdife, in which he has brought life into
line with things universal.

One can observe that Seneca has also emphasizedetthéor rational approach, i.e. that
man shall live in harmony with nature. If we weoestngle out the principal contribution
of Stoic’s thinking to the evolution of the dockinf natural law, it would perhaps be its
universality. Stoics saw mankind as one brotherhdbey looked outside the city state,
outside the Empire and saw the whole of human asckeing bound and united by the
brotherly love that the precept of natural law @rgd.

One can also see that the Stoics added flesh tdodhes of natural law. Tolerance,
forgiveness, compassion, fortitude, uprightnesacesity, honesty — these were the
qualities that the Stoics believed that natural l@guired of men. These were the
gualities that man should aspire for in order theatmight live in accordance with what
nature had ordained. These qualities in many wegshe bases for the Roman law and

thereby the modern western law.

Based upon these natural law qualities, histogicaidbmpared to the Greeks, the Stoics
contributed much to the practical development & Roman law. Greek law scarcely
survived as a system, because it never developtbs of legal specialists or abandoned
to its lay administrators or its popular tribunalsgrotesque size. Roman law, on the
other hand, developed through the efforts of expeisconsults(learned lawyers) and
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praetors (judges) into a permanent heritage of WesternespcBY its adoption into
works such as CiceroBe republicaas well as other works of the grgatisconsults
Stoic speculation concerning reason and natureowasyht onto the level of precepts for
concrete problem solving. The crude, trilpad civile (“civil law”) of the Romans was
thus transformed into a natural-law-bagesl gentium(law applying to all people), a set
of principles common to all nations and appropridteerefore, equally applied for

foreigners as well as the Romans.

2.4. Christianity: Natural Law as Morality
2.4.1 Introduction

The parallels between the tenets of Stoicism ardéhching of Christ come readily to
mind. But Christianity offered an advantage not emagtailable by the Stoicism or any
other religion of that time competing to fill théape left by the decline of the old state
religion of Rome. Stoicism taught that men showdel one another, since this was in
accord with nature and thus was man’s duty. Chndly taught — ‘Love one another’,

and it added ‘and if you do, there is a rewarde-dverlasting.

The teaching of Christ provided a code of condbat, not a comprehensive theology.
The creation of the latter was the accomplishmétiefathers of the church, principally
St. Augustine and St. Thomas Aquinas. Having bemn mto the Roman world it was

natural that these men should reflect in their mgg aspects of the philosophies of
Greece and Rome that could be enlisted to givdeotaal support to the teachings of the

new church.

2.4.2 St. Augustine of Hippo

The incorporation of natural law into Christian dlegy was accomplished at a later
period, but when St. Augustine wrote ‘if a law bgust, it is no law at all’; we can see
foreshadowed what was to come later: the ideaithmtman-made law conflicts with
natural law, it is invalid. In the eye of Christilreologists, natural law is anterior in time
and superior in hierarchy to the man-made law.
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In his greatest workDe Civitate Dei(the City of God), St. Augustine portrayed the
human condition as torn between the attractionaafdgand evil, with the perfect state
being one voluntary submission to the will of Gdthe will of God is then seen as the
highest law, eternal law, for all people, playingmething of Stoic cosmic reason.
Positive law (state created law) is for St. Augustrelegated to an even less honored
place. Indeed, Augustine makes it mandatory foositive law to rely on the eternal law.
Nothing which is just is to be found in positivevlavhich has not been derived from
eternal law Thus an unjust law is one which does not conedtd the higher (divine)
reason and which is thus conceived, or directedafoimproper law. A positive law so
devised might, of course, be coercively enforcetl dmuld not be argued to have any
moral force. The argument, in short, relates tonleeal obligation attaching to law rather

than the ability of a State actually to do wronigptigh its laws.

Hence, in the eye of St. Augustine, to the exteat than-made law ran counter to natural

law, it was null and void, and unjust governmengserequated with criminal gangs.

2.4.3 St. Thomas Aquinas
It was in the work of St. Thomas Aquinas, principah the Summa Theologi¢dhat the

final and most complete synthesis of the classidrdee of natural law and doctrine of
the Christian church was achieved. Aquinas propdbkatithe essential quality setting
human beings apart from the rest of the animal dvavlas that of reason. In a
development of Aristotle's theory, Aquinas assdnt all men naturally possess an
internalized divine spark of reason, which serveshe guide to an autonomous and

responsible decision making process.

Aquinas distinguishes four kinds of laws: (1) E&rhaw; (2) Divine Law; (3) Natural

Law; and (4) Human Law

A. Eternal Law: is comprised of those laws that govern the natdiranoeternal
universe; as one writer observed, one can "thin&tefnal law as comprising all
those scientific (physical, chemical, biologicakyphological, etc.) ‘laws’ by

which the universe is ordered."
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B. Divine Law: is concerned with those standards that must tiefied by a human
being to achieve eternal salvation. One cannotod&cdivine law by natural
reason alone; the precepts of divine law are dsedoonly through divine
revelation. For example, it is revealed to man iy Holy Scriptures that Jesus
Christ is the son of god, who was sent into theldyahat, by his death on the
cross, a means of salivation should be offeredltthese who confess their sins
and acknowledge Christ as their savior; furthet thés God’s will that on six
days should man labor, and on the seventh, rest.mido can attain such
knowledge without revelation. One cannot know stithgs using his reasoning
power.

C. Natural Law: is comprised of those precepts of the eternaltlaat govern the
behavior of beings possessing reason and free @illthe level that we share
with all substances, the Natural Law commands Watpreserve ourselves in
being. Therefore, one of the most basic precepth®fNatural Law is not to
commit suicide. On the level we share with allrdiyithings, the Natural Law
commands that we take care of our life, and tranghat life to the next
generation. Thus, almost as basic as the presenvatiour lives, the Natural Law
commands us to rear and care for offspring. Onldhel that is most specific to
humans, the fulfilment of the Natural Law consiststhe exercise of those
activities that are unique of humans, i.e. knowkedgd love, and in a state that is
also natural to human persons, i.e. society. TheidlaLaw, thus, commands us
to develop our rational and moral capacities bywgng in the virtues of intellect
(prudence, art, and science) and will (justice,rage, temperance). Natural law
also commands those things that make for the haousrunctioning of society
("Thou shalt not kill," "Thou shalt not steal.") hhan nature also shows that each
of us have a destiny beyond this world, too. Manfisite capacity to know and

love shows that he is destined to know and lovenfamite being, God.

The first precept of the natural law, accordingAguinas, is the somewhat vacuous
imperative to do good and avoid evil. Here it isrtwonoting that Aquinas holds a

natural law theory of morality: what is good andl.e®according to Aquinas, is
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derived from the rational nature of human beingsod and evil are thus both

objective and universal.

D. Human Law: is a dictate of reason from the ruler for thenoaunity he rules.
This dictate of reason is first and foremost witkine reason or intellect of the
ruler. It is the idea of what should be done tairesthe well ordered functioning
of whatever community the ruler has care for. §lta fundamental tenet of
Aquinas' political theory that rulers rule for tkake of the governed, i.e. for the

good and well-being of those subject to the ruler.)

But Aquinas is also a natural law legal theoristhis view, a human law (i.e., that which
is promulgated by human beings) is valid only iasdds its content conforms to the

content of the natural law. As Aquinas puts thepoi

[E]lvery human law has just so much of the naturéawef as is derived from the
law of nature. But if in any point it deflects frahe law of nature, it is no longer
a law but a perversion of law.

This, in effect, paraphrases the earlier Auguifeenous remarlkgn unjust law is really

no law at all

2.5 Nature of Man and Justification for Law

The medieval power of the church dissolved with twning of Renaissance and
political writers such Hobbes, Locke and Rouss&&ese theorists all sought to base a
view of the purpose and authority of law upon aiaocontract, a covenant that
underlines the surrender of the powers of the iddsf to a state organization, the

‘Sovereign’.

2.5.1 Thomas Hobbes
Thomas Hobbes, an original thinker and politicalggopher, has supported a strong and

absolute sovereign that can maintain peace andrisecHe argued that the proper
purpose of government and law was primarily to gontee peace and order. In his work,

Leviathan,Hobbes postulates a natural condition of mankindrnger to explain the
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origin and nature of the state and to show thefications behind a strong sovereign
power. He imagined a natural condition of man, exfrasState of Naturein which there
was no law and government. The outstanding charadtéhe state of nature is War,
where every man is enemy to every man. Men comypéte each other for the same
thing: food, clothing, and so on, but as they haveugh equality of power to attain their
ends, the inevitable result is war and conflictrtikermore, men are vainglorious
creatures who crave for honor and felicity and thakes matters worse. The result is that

man’s life in the sate of nature is “solitary, poeasty, brutish and shdft

In the state of nature each man possesses thalnagint to do whatever he thinks fit to
preserve his life. He is bound also by the law afure which forbids a man to do
anything which doesn't favor the preservation of hfe. By the law of nature he
discovers through his reason, man should attemfihdopeace and he can only do so if
he renounces his natural right to all things. Ithis equal natural rights of all men which
make life in the state of nature so insecure. Théman, in the state of nature men are
roughly equal physically (an ability to kill eacther), intellectually (mainly experience),
and in right. Thus, he declared that man’s onlyehtapescape from the natural conditions
is to make social contract and enter in to a conweaith (civil society). To do this they
must transfer all their natural rights, except faw, one absolute sovereign (king,

Parliament).

Hobbes argued that an unlimited governmental aityhisrthe only alternative to harness
the wild and evil nature of mankind. For man byunatis neither social nor political,
civil society is the artificial deterrent to mariiasically antisocial tendencies. He goes on
to declare that whatever the sovereign does camjure his subjects because it is done
with the authority of all. He cannot, therefore, bBecused of injustice. Since the
sovereign is the ultimate law maker, he is abovdaals and thus he cannot be said
illegal and unjust. Thus, we can see in the phpbsoof Hobbes both natural law and
positivist ideas. As we shall see it later, Benthemd Austin of the positivist school of

jurisprudence have been influenced by this modaioking.
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2.5.2 John Locke
Locke is also another English, natural right pcéitiphilosopher who depicted the nature

of man and the state of nature in a different wylike Hobbes, who believes that man
by nature is evil and self oriented, Locke, in bsok, The Second Treatise of Civil
Government,started his argument from an opposite premise thms the human
decency. The state of nature is, for Locke, a sthferfect freedom and equality. Unlike
the Hobbessian picture of man’s natural conditianjch was a state of perpetual
warfare, Locke depicts the state of nature as dmpeace in which most men respect the
lives, liberties, and estates of others. Thesehsaatural rights of man, given to him by
the law of nature which commands that “no one ouglitarm in his life, health, liberty,
and possession”. Hobbes has declared that menbeserel by no moral obligation other
than their own self-interest. Locke, on the othendh argued that the law of nature was a

moral precept absolutely binding upon man at ales.

Of the natural rights of man, none is regarded bgke as more important than the right
to property. Such is its preeminence that at tibbeske implies that the preservation of
private property is the main reason for enterintp ipolitical society. According to
Locke, originally men possessed the earth andutissfand the beasts (animals) therein in
common. Private property is derived from the mixofga person’s labour with land or
anything that was originally communally owned. As person (labour of the body or
intellect) is indisputably one’s own, anything tthviwhich it is blended becomes equally
one’s own property. At first, property appropriaiachis way was limited to the amount
a person could use. Anything taken beyond that ftben common stock belongs to
others. Moreover, the right of appropriation wamited by the necessity of leaving
“enough and as good” for others. However, Locked,sé#ie introduction of money
transcended these limitations, and thereby enabbss to accumulate property beyond

their immediate needs without spoilage.

In the state of nature men have a further righiclvis to judge and punish transgressors
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of the natural law. As there is no formal authotilyenforce the natural law and protect
him, each man must protect his own life, libertyd @roperty. Each man has also a right
to enforce the law by punishing the wrong doerds fnocedure entails several obvious
disadvantages; men become “judges in their ownstased hence their reaction to

crimes against themselves, relatives or friendsyiko be extreme and inconsistent. The
remedy to protect this problem is to enter intoi@omontract and establish a government.
Although Locke admits that the establishment of ggament is the remedy for the

inconveniences of the state of nature, he pointshat the arbitrary government of an

absolute monarchy is more intolerable than therabstiate. If government is to be set up
to improve man’s natural condition, it must be ladaspon the consent of the governed.

To setup a government the people as a politicélyemust first be established by a social
contract. Each individual contracts with other$aion a political community by agreeing
to transfer, to the community as a whole, his sgitt execute the law of nature. The
agreement also involves obedience to the majoritlywhich is taken to represent the
whole community. Such a contract is the only kindal will eventually produce lawful

government.

Having established the state, men’s first taskisrect the law making body that is the
supreme power of the commonwealth. Members wiltleeted from among the people.
Then an organ to execute this laws will also baldsthed. This government which is
established on trust should not betray this tritsthall guarantee the protection of the
natural rights to life, liberty, and possession<itizens otherwise the people will have

the right to revolt.

2.6 Kelsen’s Criticism on Natural Law Theory

A. Natural law confuses value and reality
Natural law, he says, obliterates the essentifmice between the scientific laws
of nature, the rule by which the science of natlgscribes its objects, and the rule of
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ethics, or morality. We may describe certain betigvihat are in conformity with a
pre-existing standard as a good, right, or coreeul behavior that are not in
conformity with the norm as wrong, or incorrect.tBhese are value judgments.
Such value judgments may be expressed by sayin@tparson ought or ought not
to behave as he does. But, and this is the he#lsén’s attack:

Value is not immanent in natural reality. Hencewalcannot be deduced from
reality. It does not follow from the fact that sdhieg is, that is ought to be or to
be done, or that is ought not to be or to be ddre fact that in reality big fish
swallow small fish does not imply that the behawbthe fish is good or bad.
There is no logical inference from the ‘is’ to tleeight’, from natural reality to
moral or legal value.
The content of human laws, Kelsen explains, depemdthe purpose of the laws,
what the laws are designed to achieve. And whay #re designed to achieve
depends on the kind of society that the law-malaathority wishes to see exist. A
decision about this entails a value judgment. Véleee may conflict, for example,
between personal freedom and social security. @h sn issue a decision has to be
made: which of the two is to be preferred. Thisdfioa cannot be answered in the
same way as the question whether iron is heavaar tater, or water heavier than
wood. The question as to which of two conflictirgjues is to be preferred can only
be decided emotionally, according to the feelingvihes of the whoever makes the
decision. So, what is law is what is decided tddwe by the law-maker, not some

other thing, ought.

B. Good/Bad contradiction

In a second attack on natural law, Kelsen foundamdther flaw. Natural lawyers

justify positive law (man-made or human law) on treund that these are needed
because of man’s badness. At the same time thetrigl® requires an assumption
that man is good, because it is from human nahaethe principle of natural law

are to be deducted. Thus natural lawyers entahglagelves in a contradiction.

C. Insincerity



Next Kelsen criticizes natural lawyers on the gwof their insincerity: they fail to
carry their doctrine to its logical conclusion. Acding to their doctrine, if positive
law conflicts with natural law, it is void. But diney, Kelsen asks, abide by the
consequences of this test? Where a law of the statlicts with natural law do
natural lawyers in fact say that a citizen shoukbbley it? If the answer is in the
negative (he examines a lot of natural lawyers mbsthom prefer silence), then as

Austin once said that natural law is ‘nothing bytrease’.

D. Absolute values and Relative values

Is value absolute or relative? This means whaigist @nd wrong? Is it one and an
absolute one, or relative with civilizations, réfigs, and a different period of time?
This is as old as European philosophy. That ethicigments and values are relative
was the tenet of Greek philosophers known as Stplier them there can be belief,
but not knowledge, in the sense of knowledge obhibts truth. All knowledge is
relative to the person seeking it. Sophists poimtedthat customs and standards of
behavior earlier accepted as absolute and univensdlof divine institution, were, in
fact local and relative. Habits abhorrent to oneiety and time may be accepted as

normal elsewhere. The view of the Sophists wascefl by Democritus: ‘....we
know nothing, for truth is in the depth, and eitbreith does not exist or it is hidden
from us.” The notion of ‘truth’ and ‘knowledge’ eathus illusions. Whateemso
each manjs as far as he is concerned. Reality exists onlyelation to our own
feelings and convictions. Kelsen summarizes, ‘thisrene nature but we have

different systems of law; different beliefs of goeds and badness.’

Summary

The adherent of natural law believes that beyond, superior to, the law made by man
are certain higher principles, the principles dunal law. These principles are immutable
and eternal. Man-made laws may vary from one coniiyjdo another with respect to

matters of everyday importance ( e.g. the sidébefoad on which citizens are required
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to drive) but with regard to the highest matteranamade law should be in accord with
the principles of natural law. And to the exterdttman-made law conflicts with natural
law, it lacks validity: it is not a valid, bindinigw at all. Natural law is, as H L A Hart
once said, ‘the theory that there are certain ppies of human conduct, awaiting

discovery by human reason, with which man-madentawst conform if it is to be valid.’
To sum it up, then, we can say that natural law:

« is not made by human beings;

- is based on the structure of reality itself;

+ is the same for all human beings and at all times;

« is an unchanging rule or pattern which is therehiaman beings to discover;
« is the naturally knowable moral law;

« is a means by which human beings can rationallgeggthemselves to their good.

By doing so, natural law theorists blended moradityl law. There is no clear difference
between law and morality, law and justice etc. Thlym that every human law shall
have moral background. This is because moralipnes expression of natural law, and at
any time man-made law (except few) shall fit to phmciple of morality and thereby to

natural law principles.
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Questions for Discussion

33

1.
2.
3.

Name some of the ancient natural law philosophers.

Discuss the difference between Plato’s and Arist®®tpproach.

Do you see any contradiction in Socrates’ ideawof &s presented #pologyand
Crito?

What is the similarity and difference between thre€k and the Stoic natural law
philosophy?

How many laws do we have in St. Aquinas approach®h\Vis relevant for this
discussion?

When the natural law theorist teachs that we shaddrt or appeal to natural law
in case of contradiction between natural law aradestaw, do you think it is
practical?

Assume you are a judge, and one day a man appligee tcourt for the court to
give him permission to change his sex, to changedif to a woman. That you
can't find any law that allow or prohibit this pta®e in our laws it becomes your
responsibility either to allow or forbid. What wadube your decision? Why? On
whatgrounds?

Give two examples of law (from the Penal or Civdde) which in your opinion
fit to principle of natural law. Why?

Give two other provisions, from any one or bothefidvhich can be considered

contrary to natural law principle. Use morality godtice as a test



UNIT THREE
THE REVIVAL OF NATURAL LAW

Introduction

During the nineteenth century natural Law was dat@id and overshadowed by the
positivist school of thought. However, the masdinenan delinquencies by the Nazis
during the Second World War and the emergence tafitexrian States and dictators
stimulate in the 20 c the rethinking of natural law theory. Juristised questions

whether positive law is adequate enough to pratentkind. Besides to others, Lon L.
Fuller’s theory is the main theory in this campll&ts theory is known as ‘procedural
naturalism’ that sets out the minimum requiremdotsa recognizable ‘legal system’.
The basis for this analysis was the perceived weskof law in the Third Reich and the
extent to which it could realistically have beemsidered to have been ‘law’ in any
meaningful sense. By doing so Fuller wanted to slowoint about the nature and
function of a legal system. His system is basedhenprocedural aspect of law than its
substantive one. We will begin by his story in arative form. Beside to this we shall
also to briefly see John Finnislatural Law and Natural Rightas another concept of

modern natural law theory.

Objectives

After studying this chapter students will able to:

* Know the reasons for the revival of natural lawaityein the 28 century

» Explain the procedural natural law of Fuller

» Show Fuller's inner moralities of law

* Understand the theories of Finnis

» Demonstrate the difference between Finnis and atlassical natural lawyers

* To discuss the features of the inner moralitieswf
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3.1. Procedural Natural Law: Lon L. Fuller

3.1.1 The Story

The pivot or at least the common starting-poirthie beginning was the attitude taken by
Gustav Radbruch (German Professor of law) to telily of laws passed during the
Nazi era in Germany. Radbruch had originally beesitivist, holding that resistance to
law was a matter for personal conscience, the ityalad a law depends in no way on its
content. However, the atrocities of the Nazi regicoenpelled him to think again. He
noted the way in which obedience to a posited lgvhie legal profession had assisted
the perpetration of the horrors of the Nazi regiar@] reached the conclusion that no law

could be regarded as valid if it contravened wehan basic principles of morality.

After the war it was this thinking that was follogven the trials of those responsible for
war crimes, or who had acted as informers for tdrenér regime. In 1949 a woman was
convicted based on this principle. She denounceadhlieband and told authorities
because he insulted Hitler. The woman in defenaieneld that her action had not been
illegal since her husband’s conduct had contraveméaw prohibiting the making of
statements against the government. The court fthetdhe Nazi statute, being ‘contrary
to the sound conscience and sense of justice aleakknt human beings’, did not have a
legality that could support the woman’s defense, stre was found guilty. The case thus
illustrated a conflict between positivism and natulaw, the latter triumphing. The

principle adopted in the decision was followed iany latter cases.

3.1.2 Morality of Aspiration and of Duty
Fuller considered that debate upon the moralitawfhad become confused in part

through a failure adequately to distinguish betwisemlevels of morality which he
defined as moralities of ‘aspiration’ and of ‘dutffuller states the distinction between
the two moralities in terms of the level of the dem imposed:

The morality of aspiration...is the morality of thedsl Life, of excellence, of the
fullest realization of human powers...Where the nityralf aspiration starts at
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the top of human achievement, the morality of dtryts at the bottom. It lays
down the basic rules without which an ordered dycie impossible, or without
which an ordered society directed toward certaiegfic goals must fail of its
mark.
The essential difference is indicated by Fullertice of terms. The morality of
‘aspiration’ is a goal of excellence, or even petiten, closely related as Fuller points
out, to the platonic ideal. It is in a sense a maxn goal. The morality of ‘duty’ on the
other hand is a minimum standard which must benattiabefore the enterprise can be
recognized to have the identity which it claimsalit One may aspire to excellence but
the standard of ‘duty’ is the minimum required foable social order so that failure to

achieve it is not merely, in some sense or to stegyeee, a lapse but is actually a wrong.

Fuller contends that the division between these mayalities is not separating polar

extremes, but a point upon a graduated scale. Thus:

....we may conveniently imagine a...scale...which begingh the most obvious
demand of social living and extends upwards tohighest reaches of human
aspiration. Somewhere along this scale there imaisible pointer that marks the
dividing line where the pressure of duty leavesaaft the challenge of excellence
begins.
Fuller argues that, wherever the pointer might ixed, the appropriate standard of
evaluation in the analysis of law, in terms ofdlsim to be ‘law’, is one of ‘duty’ rather
than ‘aspiration’. This relates partly to a viewté basic function of law. It is implicit in
Fuller's analysis that it is not the business of ta prescribe for excellence but rather to

ensure the minimum baseline from which developrtmmards excellence might moved.

To express the point in somewhat different terrag; tannot make people ‘good’ but
rather establish a base for the inhibition of ‘besbi from which a good life may
develop. This is rather minimalist moral analysfstiee limits of the moral questions
which may be asked about law. Beyond the estabbshiof the base for a viable society,
it does not seem unreasonable to suggest that Emafeo facilitate, or hinder, aspiration
towards higher social conditions, even acceptireggualidity of the distinction between
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‘aspiration’ and ‘duty’. This indeed figures promaintly amongst the concerns of some of
the classical naturalist theories. The analysisiofal criteria and their relationship with

law advanced by Fuller is important in itself bigcato a large extent informs the nature
of his general legal theory. Ultimately this goedhe root of the question which may be

raised upon the claim of the theory fully to fitora naturalist context.

3.1.3 Fuller’s Law Making Criteria
King Rex’s Law

Professor Fuller believes that the German courtee veerrect in their approach. He
proposes that a system of government that lacks twhderms ‘inner morality of law’
cannot constitute a legal system, the system lgdkia very characteristic — order — that
is a sine qua non of a legal system. In his bddérality of Law, published in 1963,
Fuller explains what characteristics a system nalsiw in order to be capable of
constituting a legal system. He begins his explanatvith an allegory about ‘the
unhappy reign of a monarch who bore the conventarithot very imaginative and not
very regal sounding name of ‘Rex.” King Rex wasede&tined to reform his country’s
legal system, in which procedures were cumbersoemedies expensive, the language

of the law archaic and the judges sometimes carrupt

His first step was to repeal all existing laws @aodet about replacing these with a new
code. But, inexperienced in such matters, he fduntelf incapable of formulating the
general principles necessary to cover specific Iprob and, disheartened, gave up the

attempt.

Instead he announced that in future he would degliddisputes that arose himself. He
accordingly heard numerous cases but it became ttlaano pattern was to be discerned
running through the judgments that he handed ddwe. confusion that ensued caused
the fiasco to be abandoned.

Seeking to learn from his mistakes, Rex undertookoarse of study on making

generalizations. Having completed the course hented the task of providing a code
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and after much labor produced a lengthy documertt,a@anounced that in the future he
would be governed by its principles in decidingesaBut, he decreed, the code was to
remain a state secret known only to himself andbisrener (a scribe or a registrar). The

resentment of his subjects was such that the @drtdbe abandoned.

Next, Rex resolved that reform should be achiewedhib deciding at the beginning of

each year all the cases that had arisen duringnbeeding year. This method would
enable him to act with the benefit of hindsfgltis ruling would be accompanied by his
reasons for making them. But, since his object wwasct with the benefit of hindsight, it

was to be understood that reasons given for degighevious cases were not to be
regarded as necessarily applying to future cases.

After his subjects (the people) had explained thay needed to known advancethe

principles according to which decision would be maRex realized that he had no
choice but to publish a code setting out the rlgswhich future disputes would be
determined and after further labours a new code puédished. But when the code was
finally published Rex’s subjects were dismayeditd that its obscurity was such that no

part could be understood either by laymen or lasyer

To overcome this defect Rex ordered a team of éxperrevise the code so as to leave
the substance intact but clarify the wording sot ttite meaning was clear to all.
However, when this was accomplished it became atittet the code was a mass of

contradictions, each provision being nullified loyre other.

Undeterred by this latter failure, Rex ordered tha&t code should be revised to remove
the previous contradictions and that at the same the penalties for criminal offences
should be increased, and the list of offences gatarThis was done, and it was made,
for example, a crime punishable by ten years’ isgorment to cough, sneeze, hiccup,
faint or fall down in the presence of the king. |t to understand, believe in, and

correctly profess the doctrine of evolutionary, denatic redemption was made treason.

égnderstanding the nature of an event after itHzgpened



The near revolution that resulted when the code puddished caused Rex to order its
withdrawal. Once again a revision was undertakdm ffew code was a masterpiece of
draftsmanship. It was consistent, clear, requirething that could not reasonably be
complied with, and distributed freely. However, the time that the new code came into
operation its provisions had been overtaken by tsv@recame obsolete or lagging behind

time). To bring this code into line with currentedls, amendments had to be issued daily.

With time the number of amendments began to ditiaisd public discontent to ease.
But before this had happened Rex announced thaakaesuming the sole judicial role
in the country: all cases would be tried by himsalf first all went well. His decisions

indicated the principles that had guided him, amsé¢ by which future issues would be
determined. At least a coherent body of law seetmé@ appearing. But with time, as the
volumes of Rex’s judgments were published, it bexastear that there was no link

between Rex’s decisions and the provisions of tukec

Leading citizens met to discuss what should be dadefore any decision was reached

Rex died ‘old before his time and deeply disillusd with his subjects’.

3.1.4 The Inner Morality of Law
Corresponding to the eight defects illustrated kxR mistakes Fuller lists eight qualities

of excellence. In a legal system the laws must be:
1. Generality (not made ad hoc or for temporary puepmdy)
Published
Prospective, not retroactive
Intelligible (clear or understandable)
Consistent
Capable of being complied with

Endure without undue changes

© N o o bk~ D

Applied in the administration of the society
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These qualities make up the ‘inner morality of lawhe word ‘morality’ is misleading.
The word carries ethical connotations, yet noneraended. What Fuller refers to is the
inner character of a legal system, the charadsisvithout which a system cannot
properly be regarded as a legal system. The pltasaised by Fuller as ‘fidelity to law’,
reflects the notion that a citizen can owe a datgliey only where the features that make

up the inner morality of law are present.

Does Fuller’s view that a system of government taeks the ‘inner morality of law’ can
command no allegiance from a citizen mean thateFudl to be regarded as a natural
lawyer? In one sense Fuller stands outside theralalaw camp. Imagine a law that
required all children of ten who were left-handede executed. To a natural lawyer the
law would, being in conflict with a code higher thaman-made decrees, be void. Yet the
law would not conflict with any of the Fuller regements: the law would display the
inner morality of law. So for Fuller the law wouldie must presume, be valid. In this
sense Fuller stands as a positivist. And yet theofl of natural law hangs about him.

Consider this passage from his book:

To me there is nothing shocking in saying thataadbrship which clothes itself with a
tinsel of legal form can so far depart from the alily of order, from the inner morality
of law itself, that it ceases to be a legal syst¥yinen a system calling itself law is
predicted upon a general disregard by judges of témens of the laws they
purport to enforce, when this system habituallyesuts legal irregularities, even
the grossest, by retroactive statutes, when itdrdg to resort to forays of terror
in the streets, which no one dares challenge, @epto escape even those scant
restraints imposed by the pretence of legality -emvall these things have become
true of dictatorship, it is not hard for me, at ##ato deny to it the name of law.
Here and elsewhere in his writing we gain the imgpi@n that it is not so much the failure
to observe the inner morality of law that sticksRualler's throat as the evil that in
practice results from this failure. Be that as &ymwhat we can say is this: under
mainstream natural law thinking a law is not advddiw if it conflicts with a higher moral
code. For Fuller a law is not valid if it forms paf a purported legal system that fails to
comply with a higher code, the code in Fullerse;asowever, being one based not on

ethical values, but on values stemming from ratfiondn this sense, in that he judges a
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law’s validity by reference to an outside stand&ma)er’s thinking can fairly be regarded

as forming a strand in the natural law tradition.

3.1.5 Criticisms on Fuller

Hart's well-known criticism of Fuller’'s equally widktnown eight principles of the ‘inner
morality’ of law is one we choose as a criticismthis point. These principles, which
loosely describe requirements of procedural justiee claimed by Fuller to ensure that
a legal system would satisfy the demands of mgraiit the extent that a legal system
which adhered to all of the principles would expl#éie all important idea of ‘fidelity to
law’. In other words, such a legal system would swnd obedience with moral

justification.

Fuller's key idea is that evil aims lack ‘logic’ @drcoherence’ that moral aims have. Thus
paying attention to the ‘coherence’ of the lawsuees their morality. The argument is
unfortunate because it does, of course, claim taohmHart’s criticism is that we could,
equally, have eight principles of the ‘inner mandlof the poisoner’s art (‘use tasteless,
odourless poison’; ‘use poisons that are fully etewed from the victim’s body’; etc). Or
we can improve further. We can talk of principldshee inner morality of Nazism, for
example, or the principles of the inner moralityobless. The point is that the idea of
principles in themselves with the attendant exgianaat a general level of what is to be
achieved (elimination of non-Aryan races) and cstesicy is insufficient to establish the

moral nature of such practices.

Kramer provides another version of Hart’s criticisfr-uller. He concludes that, in the
end, the idea that Fuller’s theory captures a nmogeaiprocity’ between rulers and the
ruled ultimately fails. The forces of this idearetiprocity is that however much we can
imagine ‘evil’ legal systems of a highly efficiekind appear to comply with the ‘inner

morality’ of law, evil legal systems built on sulshes can still exist.
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3.2 Substantive Natural Law: John Finnis

3.2.1 Introduction

Unlike Fuller's concept of procedural natural lawve theory of ‘natural rights’ advanced
by John Finnis falls unequivocally into the catggaf naturalist theory. Finnis has
almost single-handedly tried to resurrect the radtiamv tradition in moral philosophy and
law since the mid 1960&ince the 1980ke has had several more companions, some of
whom teach in elite schools in the USAe tries to offer a "neo-Aquinian” natural law
philosophy which does not presuppose a divine bdimggead of speaking, as would
Plato, about the Form of the Good, or seeking thed: he will speak about human
desires to pursue "basgnod$ in life. By focusing attention omoodsrather thana
single Good Finnis skillfully articulates what he calls a ting of moral action for our

day.Or, in other words, he seeks a theory of how te Virell.

3.2.2 Finnis’ Defence of Naturalism

Hart says of Finnis’ restatement of natural lawt th#s of very great merit. By drawing
upon the works of natural lawyers such as Aquinas Aristotle, Finnis attempts to

dispose of what he regards as two cardinal misquimees about the theory.

a. Finnis denies that natural law derives from theeotiyely determinable patterns
of behaviour, but instead asserts it is ascertéénfbm inward knowledge of
innate motivations.

b. Natural law does not entail the view that law i$ lawv if it contradicts morality.

In his book,Natural Law and Natural Rightdinnis seeks to distance his own position

and that of his philosophical predecessors fronsghmuch-vaunted criticisms. Natural
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law may be the set of principles of practical reeddeness in ordering human life and
human community, but he asserts that they are pralnBy this he means that they are
not the product of logical deduction, nor are thegrely passions verified with reference
to something objectively regarded as good. Thergtbsition represents the view of the
empiricists such as Hume, and is that all moralleslare subjective whims that have the

extra force of validity because others accept thsrheing good.

To the extent that the empiricists’ and also pesits’ (see next chapter) criticism of
some natural lawyers might be right, he states tivate is no inference from fact to
value. Therefore the goods that Finnis speaks efrat moral goods, but they are
necessary objects of human striving. The pecubdmne of this view is that theses goods
are subjective so far as they require no justificatrom the outside world, but are really
objective since all human must assent to theirezdfinnis argues that these are the result

of innate (inborn) knowledge.

As stated above, there is a strong affinity betwgenis’ view of natural law and that of
Aquinas. However, the major difference is that, Famnis, the existence of God is only
possible explanation for the comparative orderhaft the seeks to project on human
values, not the necessary reason. Finnis instaéeksdhat his goods are self-evident. This
is demonstrated by, though not inferred from, thiescstency of values that are identified

throughout all human societies, such as a respetiuiman life.

Finnis’ process of reasoning is to address anyiddal with the question, ‘X is good,
don’t you think?’ He maintains that it is becau$¢he consistency of these basic values
of human nature that one gets one’s ability symgiathlly, though not uncritically, to
see the point of actions, life-styles, characteid eultures that one would not choose for
oneself. This argument about consistency of hunaare is a compelling one. Often we
refer to the writings of Shakespeare whose obsenatibout humanity are as relevant
today as they were when he was writing. Finnis @amainly say with justification, that,

as a speculative truth, human nature seems remgié@istant.
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3.2.3 The Basic Goods of Human Nature

The theory may be briefly stated as follows: atia@al agents set out to preserve or

obtain things they perceive to be good for themesehEven the most rational actors,

however, can be mistaken. We need to exerciseigahotason (he takes this term from

Aristotle) to obtain that good at any one time. &h®n the consistent behaviour of

human kind heisolates what he calls seven "basic goods" in Iepds that are

fundamental, underived from other goods and irrddeicto other things that are the

motivation and goal of action.

Finnis’ seven basic goods are generally the folhouwi
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. Life, meaning not merly existence but also the capafor development of

potential. Within the category of life and its peestion Finnis includes

procreation.

. Knowledge, not only as a means to an end but a®od op its own right which

improves life quality.

Play, in essence the capacity for recreational iapee and enjoyment.

. Aesthetic experience, in some ways relate to platynot necessarily so, this is

broadly a capacity to experience and relate to goeneeption of beauty.

. Sociability or friendship, occurring at various é&s but commonly accepted as a

‘good’ aspect of social life. One might add thastiyood’ would seem to be an
essential aspect of human conducts as social cesa@s put by Aristotle.
Practical reasonableness, essentially the capéeityhape one’s conduct and

attitude according to some ‘intelligent and reafbeighought process.

. Religion, this is not limited to, although it cleamcludes, religion in the formal

sense of faith and practice centered upon some sdrike divine. The reference
here is to a sense of the responsibility of humzinds to some greater order than

that of their own individuality.



2.3.4 Evaluation

It may be seen that Finnis’ list is not radicallyffetent from the list of other
philosophers. The difference Finnis asserts is thate goods are not the result of
speculative reason. They are not goods becauseyttiag, they are just good. The

problem is that they are, according to Finnis,rf@ry, indemonstrable and self-evident.’

The student may be tempted to view life as a nacgssaterial pre-condition to all of

the others. One cannot play football or study l&w/lhe is a corpse. However, Finnis,
with his emphasis on life as being a good rathan thn empirical necessity, forestalls
this criticism. The value of life is nothing withbthe other goods in some measure.
Simply, the student must ask him/her self: ‘Do lidee that any of these seven goods is

intrinsically good?’

Many jurists simply agree or prefer silence in knm@mpproach. Micheal Doherty
comments about Finnis’ methodology as follows:

By employing the principle that goods are self-emtd rather than derived from
objectively observable facts, Finnis not only agdéting accused of deriving an
‘ought’ from ‘is’, but also deprives us of any atkaon his methodology. Since we
cannot show precisely where values came from, waeduced to attacking the

paucity of analogous arguments.

Questions for Discussion

1. What is the reason that causes the revival of ablaw?

2. What is ‘inner morality of law’? Is it similar tdvé ethical morality of the classical
natural law theorist?

3. What do you understand by morality of aspiratiod avorality of duty?

4. Give at least five elements of a valid legal systesnich are the features of inner
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morality of law.
5. What makes Finnis a natural lawyer and what makegdifferent from the other

classical natural lawyers?



UNIT FOUR
POSITIVISM

Introduction

Positivism, also known as analytical jurisprudemeeanother school of jurisprudence
whose advocates believe in basically two concdpss:they consider law as a social fact
rather than a set of rules derived from natunal [GBhus law is essentially posited, that is
created by human beings...be it the individual sagerer the state as an organized
group of human persons. This works for Hart, Aydiiaz or Coleman. The second point
is that they sharply separate law and morality, #ad legal rules do not derive their
legitimacy from universal moral principles. A raddtissue is the separation thesis of “is”
and “ought” argument. It says that unlike natuaa¥ kconcept which is based on the belief
that all written laws must follow universal printgg of morality, religion, and justice, a
theory of law should focus on defining the concefplaw as it is rather than discussing
what it ought to be/ moral standards that it ndedsieet to be considered as valid. The
task of jurisprudents for positivists thereforearslytical, i.e. defining and analyzing the
concepts of law and legal system, identifying itssential features and outlining its

meaning from a social, logical and even semantiguiistic perspective.

Positivism serves two values. First, by requirihgttall law be written or somehow
communicated to society, it ensures that the gowem will explicitly apprise the
members of society of their rights and obligatiofrs.a legal system run in strict
accordance with positivist tenets, litigants won&Ver be unfairly surprised or burdened
by the government imposition of an unwritten legdlligation that was previously
unknown and nonexistent. This argument was bagi@abpagated by Jeremy Betham

during his attack of the common law.

Second, positivism reduces the power of the judgde application of laws, it does not

allow judges to make laws. In some cases judgesdarsatisfied with the outcome of a
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case that would be dictated by a narrow readingxidting laws. For example, some
judges may not want to allow a landlord to evicedderly and sick woman in the middle
of muddyKiremt, even if the law requires such action when rermdvisrdue. However,

positivism requires judges to decide cases in a@ecme with the law. Positivists believe
that the integrity of the law is maintained throwmheutral and objective judiciary that is

not guided by subjective notions of equity.

The above introduction is, of course, a generak@gh to the ideas of the positivist

school of jurisprudence. But in this part we shmadt investigate all jurisprudents from

this school of thought. Only the most prominentl wié discussed here. Hence, John
Austin (together with Hume & Bentham), H L A Haapd Hans Kelsen will be the main

subjects of our discussion.

Objectives

After reading this chapter students will be abte to

» See the different authorities in this stream ofqduphy

* Understand the basic feature of positivism thdedibtes it from natural law
» Compare the different approaches within the pdsitcamp

» Understand the words ‘positivism’, ‘is’ and ‘ought’

» Observe qualities of positivism
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The Command Theory: John Austin’s Positivism
Introduction

The word positivism is related to the English w@udsit’ which means put something
firmly, or imposing something on somebody. The idethat since positivists believe that
law is made by an authority and imposed on the lpeé@r obedience, the name
positivism stems from this root word. Positivismaso known in two other names:
Imperative, and Analytical Jurisprudence. The mg@iaponent of this school is John
Austin who boldly tried to define law on the baséstate authority. He was influenced
by Hobbes and Bentham. In here we shall see Dauithid;l Jermy Bentham, and John
Austin himself.

Objectives

After reading this section students will able to:
» Understand the basic difference between “is” andyld” principles.
» Define law from positivists perspective

» Identify the basic elements in Austin’s definitiohlaw

4.1. Influence of David Hume 2

The exact nature of the influence of David HumeEamopean philosophy has always
been controversial, but there is a hard core wischndisputed. Our concern here is
limited to the themes which are relevant to ledaoty, in particular the rise of
positivism and the eclipse of natural law. Humelsndamental purpose in his
philosophical writing was twofold: to challenge tladitional framework of moral

philosophy in such a way that morality and law vabbé humanized by becoming more
relative to human interests; and to undermine thegldown pretensions to knowledge of

the rationalist philosophers of the Enlightenmédntcarrying out this purpose, Hume

2 English Philosopher on Human Nature1711-1776
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inadvertently did much to establish the conceptfraimework within which the

transformation of every discipline into a rigoragence would be undertaken.

Hume stipulated two conditions for speaking goatsseon any subject.

The first - which is known as ‘Hume’s Fork’ - isatthall investigation should be confined
to the reporting of experimental observation ondhe hand (‘matters of fact’) and the
rational elucidation of ‘relations between idedsg(cal connections) on the other. The
second condition is that such matters of fact shooé understood in complete
independence from any subjective evaluation of fdetual subject matter (the much
guoted ‘separation of fact and value’ or ‘is’ amight’). Reasoning which moves from
matters of fact to matters of value results in osidn and nonsense. This is the
philosophical source of the separation thesis iispuudence for it gives the positivists
the tool to attack natural law principle (oughtngiple) which usually blends facts and

values.

To these two claims, Hume added a third essentigit goncerning the nature of this
reasoning. Contrary to the suppositions of his gcedsors, Hume argued that the faculty
of human reason is perfectly inert and morally reutit is not contrary to reason to
prefer the destruction of the entire world to tbeatching of one’s little finger.” The idea

here is that reason has no bearing on human itdepes way or the other. When this

idea is applied to the first two conditions, the nkkan implications for the human

sciences become clear. If reason is morally neutralrational investigation of any kind

of human behavior or institution will make no refece beyond what is either

empirically observable or logically demonstrabl&e two cannot be combined. Second,

the investigation will have nothing to reveal abthg moral content of its subject matter.
The moral worthiness of any human activity is synpbt open to rational analysis.
Hume is saying reason is merely an instrumens #hout achieving something through
the most efficient means...but cannot be used touat@lthe end itself. Approval or
condemnation may be felt by a subjective moral esebsit this is no more than the

projection of an inner feeling on to an externajech The implications of Hume’s
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austere proposals, when drawn out, would transtbevery idea of law.
Do you see any similarity between Hume’s idea amts&n’s criticism against natural

law?

In effect, it was Hume who first opened the eyepasditivists who challenged the close
relationship of law and morality; that law has nothto do with morality or religion.

Law should be investigated beyond any bias of ntgral

4.2. Jeremy Bentham °

His attack on the Common Law that was guided by natral law, custom etc

The beginning of the decline of natural law theoay be dated quite precisely from the
time of Bentham’s scathing attack on Blackston#&3-80) Commentaries on the Laws
of England. With hindsight, this can be seen ashtb®rical turning point, the successful

launching of modern legal positivism.

Bentham had many specific complaints about comm@ntheory and its practice. He
regarded much of what happened in the English soast ‘dog- law’: that is, as the
practice of waiting for one’s dog to do somethingpmg, and then beating it. His low
opinion of the doctrine and practice of judiciakpedent was illustrated by his likening
of the doctrine to a magic vessel from which redwdrite wine could be poured,
according to taste. This ‘double fountain effeathereby the decisions of judges are seen
as capricious selection of whichever precedentssinéir prejudice, was regarded by
Bentham as the inevitable outcome of a legal systlioh is not controlled by universal

rational legislation.

Bentham’s overriding passion for legal reform regdithe kind of clarification which
would mercilessly expose the shortcomings, theugion and obfuscation which he
found in the common law as it existed at the turthe nineteenth century. This clarity,

Bentham believed, could only be achieved with aomgs separation of law and

3 English Utilitarian philosopher and Jurist, 174832
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morality. As we have seen, the exact meaning o teparation thesis’ has become
deeply controversial. What Bentham himself meanit lyas reasonably clear. If the law
was to be subjected to systematic criticism inddnese of reform, it was essential that its
workings should first be described in accurate ilefais was a matter of dispassionate
factual reporting of the nature and workings of ,lamhich he termed ‘expository’
jurisprudence. What he found obstructing this pog clarification was the blurring of

the boundary between legal reality and value judgme

This was precisely what Bentham accused tradititegd| writers of doing. Blackstone,
as one of the most eminent of these writers, waglesi out by Bentham as a prime
example of one who clothed moral preaching in #wegliage of law. When law is
analyzed in such a way that each law is represesdethie embodiment of a Christian
moral principle, the result is the kind of vaguenansd indeterminacy which is inherently
resistant to radical reform on the basis of thktyiof the laws. When, by contrast, law is
analyzed according to Bentham’s expository priresplthe way is prepared for a clear-
headed ‘censorial’ jurisprudence, subjecting the ta moral criticism, based on the

principles of utility.

Remember that Bentham is the leading authorithéttilitarian school of thought that
teaches the greater happiness for the greateropéne society. Utility, hence, requires
that law-making and legal institutions be desigi@gromote the greatest happiness of
the greatest number of people. Utility would replatraditional, self-serving or
subjectively moral evaluation with a rational ewlan of the worth of particular
practices, institutions and policies. These wouddjlbdged in terms of how far they
served the common good, measured in terms of maation of satisfaction of the actual

desires of the greatest possible number of thelptipn.

?

= As a Utilitarian, putting yourself in Bentham’s p& would you allow cloning?
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4.3 John Austin on Positivism and Separation thesis

Law is a command of the sovereign enforced by sanction. Austin

John Austin was another English jurisprudent who tfe first time boldly criticized
natural law and gave direct and clear definitionlavf. Before giving his definition of
law, Austin identified what kind of law it is he seeking to define. In this part of his
theory we shall see what he called positive law positive morality and his command

theory. His idea was given in a series of lectures.

4.3.1 Positive Law and Positive Morality
From one viewpoint, the most valuable contributiddustin’s legal theory is its attempt

to distinguish clearly_lawfrom other phenomena (for example, moral rulessiaso
customs) with which it could be confused. Stronigifuenced by Hume and Bentham,
Austin wrote that the starting point for the scienaf law must be clear analytical
separation of law and morality. Such a strategy ldr/an no way imply that moral
guestions were unimportant. Indeed, the separatiomd make clear the independent

character of legal and moral arguments and thaapedidity and importance of each.

So Austin's lecture begins by asserting that tHgestrmatter of jurisprudence, as he
understands it, is positive |4w‘law, simply and strictly so called: or law $®t political

superiors to political inferiors’. Immediately, law defined as expression of power. In its
wider proper sense, a law is ‘a rule laid downtf@ guidance of an intelligent being by

an intelligent being having power over him’. Ausiview of law recognizes it not as

£Bmphasis is added by the writer.



something evolved or immanent in community life, iasthe implicit common law

conception, but as an imposition of power.

The lectures then embark on a rather tedious &lzsson of law, some of which,
however, is of the greatest importance in undedstankey points of Austin’s legal
theory. Austin distinguishes laws ‘properly so edll from phenomena improperly
labeled as law. There are two classes of laws psope called:divine law (set by God
for human kind) anthuman lawgqothers called them man-made) which are set byamum
beings for other human beings. The most significatégory of human laws comprises
what Austin calldositive law These are laws set by superior acting as such pebple
acting in pursuance of legal rights conferred amnttby political superiors (that is acting
as delegates of political superiors in making law$le term ‘positive’ refers to the idea
of law placed or laid down in some specific way ,aasl such, could apply to divine law,
which Austin conceives as God’s command. But hetsvém reserve the term positive
law for human laws laid down by, or on the authoof, political superiors — the true
subject of legal science. So the word ‘positivaligates a positing or setting of rules by

human creators.

The other category of human law consists of rudéd tiown by persons having power
over others but not as political superiors or imspance of legal right. This seems to
cover many rules which lawyers would not usuallyarel as law, although Austin has no
doubt that the term ‘law’ can be used here ‘witB@bte precision or propriety’. Since he
uses the word ‘power’ in a general sense, it sdermglude the capacity of any authority
figures — for example, priests or religious leademployers, teachers, parents, guardians
or political orators — to control or influence taetions of followers, dependants or those
in their charge. Austin clearly regards rule-makimguch cases as significant in shaping
the attitudes, opinions or moral sentiments ofvitlials or groups. Indeed, it forms part
of what he callpositive morality As morality it is distinguished from positive laand it

is positive because it is laid down by human beilogshuman beings. Positive morality
also contains another category of rules: thoseowitlparticular creators but set by the
opinion or sentiment of an indeterminate body afge — that is, by public opinion or
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community opinion. Austin calls these authorledesuaws ‘by analogical extension’;
they are not laws ‘properly so called’ even thouwghsometimes talk of laws of fashion,
etiquette or honor.

Finally, for completeness, he mentions one othexgmay of laws ‘improperly so called.’
Scientific lawsare not laws in the jurisprudential sense. Thetlz@eegularities of nature
which science discovers but which are not laid doa# laws. Austin calls them

‘metaphorical laws.’

We can say, therefore, that for Austin:
I. The term ‘law’ is often improperly applied to rules regularities that are in no
strict sense ‘legal’; but
ii. The concept of law can properly embrace more thast tawyers would accept.
Like many social scientists writing long after hidwustin considers that some
rules created ‘privately’ outside the particulaoysions or procedures of the
legal system of the state can usefully be recogéselaw.
iii. On the other hand, only positive law is the apgedprconcern of jurisprudence,

which as we shall see in the next sections is ltheké enforced by the state.

Look at the following attachment and understand emitre classification of laws by
Austin.

4.3.2 Austin’s Concept of law

If you look back once again into the discussion ensal far, you can see the definition of
law given by Austin,law is a command of the sovereign enforced by teandBut
remember again this is positive law. From this migbn we can identify three essential
elements: sovereign, command, and sanction.

A. Sovereignty

5Eor more clarification of the word one can readbkes’ boo_eviathan.



To amplify his definition of law Austin goes on &xamine the nature of sovereignty.

Sovereignty exists, Austin says, where the bulladfiven political society are in the

habit of obedience to a determinate common sufedod that common superior is not

habitually obedient to a determinate superior. kgldies certain aspect of this concept.

Sovereign may be a king or a parliamefithe common superior must be

‘determinate’. A body of persons is ‘determinaféail the persons who compose it
are determined and assigned’. Determinate bodeesfamwo kinds. (1) In one kind
the ‘body is composed of persons determined spadifi or individually, or
determined by characters or descriptions respdgtappropriate to themselves’.
(In this category would be placed a sovereign sigcthe king.) (2) In the other kind
the body ‘comprises all the persons who belong ¢govan class.... In other words,
every person who answers to a given generic deserip.is... a member of the
determinate body.’ (In this category could be pthaesovereign such as a supreme
legislative assembly.)

Society must obey the sovereidie society must be in ‘the habit of obedience’. If

obedience is ‘rare or transient and not habituabenmanent’ the relationship of
sovereignty and subjection is not created and mersmn exists. (But isolated acts
of disobedience will not preclude the exerciseayeseignty.)

Obedience only to Sovereign‘...habitual obedience must be rendered by the

generality or bulk of the members of a society toe.@nd the same determinate
person (king) or determinate body of persons (pandint).” For example, if a part
of society gives obedience to one body/king andhargart to another body, and if
each society is in the habit of obeying only itsnoking, then the given society is

simply or absolutely in a state of nature or angrch

Sovereign must be determinate order that a given society may form a politica
society, ‘the generality or bulk of its members mhbabitually obey a superior
determinate as well as common... for... no indeterminabdy is capable of
corporate conduct, or is capable, as a body, afiper negative deportment.’ In

other words, the sovereign must be defined, beswknby all the society. How?

® According to Hobbeasian philosophy, the sover&gubject to no one. It is supreme beyond any law.
Tlge same idea is advocated by Austin.



Maybe someone who came to the throne through biaod the former king, or
someone elected by the people.

v. Sovereign obeys no one elflze common determinate superior to whom the btilk

the society renders obedience must not himself akitdally obedient to a
determinate human superior. For example, a regiomate may be superior to the
people he governs. But he is yet not really supevithin his province, nor are he
and his society an independent society. Thus, @ dinictest sense of Austin’s
sovereignty the prince is not a sovereign for heystanother human superior, e.g.
the king.

vi. Supreme in powerthe power of the sovereign is incapable of Idgaitation.

Austin says: ‘Supreme power limited by positive l&va flat contradiction in
terms.” One may ask what about his position inti@hato the constitution? May a
body be sovereign yet subject to the constitutidaal? Austin answerspo. A
sovereign is subject to no ledahitation. He explains that whenever there isoaftict

between the principles of the constitution and &k of the sovereign, the latter must

thwart the former.

From the above explanation you can easily concthde in Austin’s theory of law the

sovereign is an absolute supreme, one similar & Hbbbessian sovereign. This is
because it is the sovereign who creates and gawes 1o his subjects. He is above and
beyond any laws and fellow men. He is the ultinaatdhor of laws, executor and decision

maker.

B. Command

According to Austin, law is a command given by dedminate common superior to
whom the bulk of a society is in the habit of oleedtie and who is not in the habit of
obedience to a determinate human superior, enfdsgesianction. It is the element of
command that is crucial to Austin's thinking, ahd toncept of law expressed by Austin

is described as ‘the command theory’ or ‘the impeeatheory’ of law.

Like Hobbes, Austin defines a law as a kind of caanth Power is again made central to
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law. Austin states: ‘a command is distinguishedrfiraher significations of desire, not by
the style in which the desire is signified, but thyze power and purpose of the party
commanding to inflict an evil or pain in case theside be disregarded’. Thus, the power
to inflict punishment (sanction) in case of non-g@diance is what makes an expression a
command. Remember again that moral commands ardawst or commands in the

Austinian sense of the word.

This is one aspect of his legal theory, which iatks that his view of law is very
different from that of many liberal theories. Tladtér tend to see law as a set of rules
whose purpose should be to mark out a general spbietiberty of the individual
guaranteed against the risk of arbitrary state powastin, by contrast, sees law as a
technical instrument of government or administratiavhich should, however, be

efficient and aimed at the common good as determinoyeutility.
C. Sanction

Austin’s view of law is also reflected clearly ihet emphasis he attaches to punitive
sanctions in the structure of a law. Since sanstiare essential for the existence of
commands, they are, for Austin, essential to thstemxce of laws. There must be, he said,
‘a power to inflict an evil to the party’ in casé non compliance. There is here an
important difference from Bentham’s legal theorjieh also treats sanctions as essential
to laws. Bentham (and other writers) saw no reagloy legal sanction could not include
rewards as well as penalties. Austin, after comsidehis, rejects it. A reward held out
for compliance would indicate a promise or induceti®it not a command, on the basis

of ordinary usage of the word which specifies nptiemal conduct.

Laws, by their nature, provide for sanctions, hid.s8anctions are analytically essential
to laws, whether or not they are sociologically essary. Thus, any disadvantage
formally specified directly or indirectly by a laas to be imposed in case of non-
compliance can serve as that law’s sanction. Maoenvenience or the fact that a
transaction or document is rendered null and vaidlaw would count as sufficient

sanction. A sanction can also be a further leghgation. Thus, breach of one law (say, a
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traffic offence) might lead to a further obligati¢io appear in court to answer charges).
A chain of legal obligation is possible. At the evfdthe chain, however, there must be a
sanction. ‘Imperative laws’, lacking sanctions coebgly, are not laws in the Austinian
sense. Neither are declaratory nor repealing ‘lassice they command nothing. For
example, most of the rules in the civil code arthaut sanction and hence, according to
Austin, they are no laws. Now as we shall see ennxt parts, this is one of the reasons

for his criticism.

4.3.3 The Separation Thesis

The existence of law is one thing, its merit or demerit is
another... Austin

Austin is the first serious thinker in the posisivi school of jurisprudence. Actually, as
we have seen before, he was strongly influencetiloye and Bentham. Now, in this

section we shall see his version of positivism hisdstand on natural law theory.

Since ancient Greece all the way up to early Ghristimes, it had been widely
considered that a relationship existed betweewdhdity of a law and its moral content.
For example, as we have discussed before, in thdlenages the view took a form of a
belief that if a man-made law conflicted with tlagvlof God then the law was not a valid
law. The doctrine that a man-made law is valid ahly does not conflict with a higher

law — religious or secular- constitutes a key eletnod the natural law theory.

This notion is totally rejected by Austin. For Amsta law is valid law if it is set by a
sovereign. It is valid if it exists, regardlessitsfmoral content. If it is commanded by the
sovereign, if the law is decreed, placed in posjtiposited, then it is valid law. Thus,

what he called as ‘positive law’ is a law whateitsrsource or contents. A positivist is,

ég)ok, for example, our discussion on the Christiandeas of St. Augustine and St. Thomas Aquinas.



hence, one who regards a law as being valid notteyence to some higher law or moral

code, but by reason of no more than its existefagstin clearly declares:

The existence of law is one thing, its merit or éenis another. Whether it be or
be not [i.e. whether law exists or does not exsthne enquiry; whether it be or
be not conformable to an assumed standard is ardift enquiry.
Austin has no problem with making the enquiriest Bushould not go beyond that;
simple comparison. This means, when we say thaghuaw is good or bad, or is what it

ought to beor what it ought not to beye mean that the law agrees with or differs from

something (E.g. Morality) to which we tacitly reféto measure or test. He makes a clear
separation between the question and what thelayht to bg(it is possible one can make
reference to higher laws) and the determinatiowltdt the lawis. ‘Is’ and ‘Ought’ must

be kept separate. For Austin, the fact that the &eording to some higher principle, is
not what it ought to be is no reason for saying ithis not. In other words, ought can be
identified (to simplify) with criteria for distingshing between good and bad law. A law
might be bad, but it is still law and must be olibpg the subjects so long as it is made

by the sovereign.

Just to make it clearer, take, for example, thaeissf abortion or homosexuality. Both
are contrary to morality and God’s laws since insmeligious scriptures (at least the
Bible and the Koran) these acts are sins. Whentlyimk of an ‘Ought’, you must think
as a natural law theorist. If you are to obey #w it ought to be in conformity with the
higher laws, such as morality or divine laws (thel8 or the Koran.) As a positivist,
however, what comes to your mind first is whethes tlaw is (means actually exists).
You will not consider whether it should have beemforming to a higher law or not.
Thus, if a government legalizes abortion or homaaéty, the natural law believer will
not recognize it, as the new law doesn’t conforrhisoideals (for him what the law ought
to be was prohibiting these acts). But for a peasitj the problem is simple. If the

sovereign says so, then let it be.

Please read ‘the dilemma of the child’ in the begig of the previous

chapter, on natural law theory, and consider trsatipa of the child and his

father. This is the dilemma of today’s world, too




Therefore, for a positivist, the subject matter jofisprudence is positive law. The

scientific investigation and analysis of law mustalve around or concentrate on the

positive law, law created by sovereign power.

4.3.4 Criticism on Austin

HLA Hart is himself another positivist who approastthe concept of law from different

vantage point. He made a critical criticism on Anistconcept of law and his criticisms

fall under three main heads.

61

A. Laws as we know them are not like orders backed hireats
There are three reasons why this so.
The content of law is not like a series of ordemsKed by a threat. Some laws,
Hart concedes, do resemble orders backed by thfeatsxample criminal laws.
But there are many types of laws that do not re¢emiulers backed by threats,
For example, laws that prescribe the way in whietidv contracts, wills or
marriages are made do not compel people to belmaaecertain way (as do laws
that, for example, require the wearing of seat imel car). The function of such
laws is different. They provide individuals withcfities for realizing their wishes
by conferring legal powers upon them to createcdnyain specified procedures
and subject to certain conditions, structures giits and duties...” Thus, such
laws are laws which simply provide rights. E.g. Bvean has the right to marry
or not to marry. In the eye of Austin this is natvl But that is his default.
Again, laws of public nature, in the field of catgional and administrative law,
and in the field of procedure, jurisdiction andigial process, are not comparable
with orders backed by threats. Such laws are bettgarded as power-conferring
rules.
The range of application of law is not the saméhasrange of application of an
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order backed by a threat. In Austin’s scheme thentsmker (sovereign) is not
bound by the command he gives: the order is didetictethers, not to himself. It
is true, Hart concedes, that in some systems oémaowent this is what may
occur. But in many systems of law legislation hasrae that is binding on the
body that makes it. So, as a law-maker can be bdwndiis own law, the
Austinian concept of sovereign — command — obe@iensanction can not be of
universal application and so fails. In modern deracies, for example, the power
of the law maker (parliament) is limited by the stitution which precedes it and
defines its power. If the lawmaker violates thdiseits, the law might be
nullified.

iii. The mode of origin of law is different from the n&odf origin of an order backed
by a threat. This means, Austin assumes the sgvees the only source of law.
But in reality, laws can be created by other bodietside the law maker. For
example, most customary laws that are usually eatbby courts (in common

law) can be good examples. Laws can also be crégtad administrative body.

B. Austin’s notion of the habit of obedience is defieint

To explain the ways in which he finds the notiontieé habit of obedience to be
deficient Hart tells a story. Suppose, he saysgetiea country in which an absolute
monarch has ruled for a long time. The populatias generally obeyed the orders of
the king, Rex (his name), and are likely to corgina do so. Rex dies leaving a son
Rex Il. There is no knowing, on Rex II's accessiwhgther the people will obey the

orders he begins to give when he succeeds to theghOnly after we find that Rex

II's orders have been obeyed for some time canayetsat the people are in a habit
of obedience to him. Yet, in practice, if Rex lIsvBex I's legal successor we would
regard Rex II's orders as laws from the start. f8ortotion of the habit of obedience
fails to account for what our experience tellsugact happens: it fails to account for
the continuity to be seen in every normal legaltesys when one ruler succeeds

another.



What Hart in short means is that law should nobagsed on one particular body. It
rather must be a system that gives uninterruptetiragty. What is in fact found in
any legal system is the existence of rules whiduisethe uninterrupted transition of
power from one law-maker to the next. These rulegulate the succession in
advance, naming or specifying in general termsahalifications of and mode of
determining the law giver. In short, Austinian lalask institutional strength. Look
for example at the Ethiopian civil code, which ewdter 40 years still continues to be

obeyed. Change of the sovereign doesn’t changgpbcability.

C. Austin’s notion of sovereignty is deficient
In Austin’s theory of law, there is no legal linoibh a sovereign’s power, since, if he
is sovereign, he does not obey any other legisldtous, according to Austin, if law
exists within a state, there must exist a sovereiigim unlimited power. But when we
examine states in which no one would deny that tusts we find supreme
legislatures, the powers of which are far from maited. For example, the
competence of a legislature may be limited by atemi constitution under which
certain matters are excluded from the scope afispetence to legislate upon. If the
legislature acts beyond that competence/power diyethe constitution, then usually
courts declare it as invalid. We can also add aropfoint at this juncture that
Austin’s theory on sovereignty doesn’t conform ke twell accepted principle of

separation of power.

Questions for Discussion
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1. How does Austin define law?

2. Discuss the similarity and difference between tlisthian positive morality and
positive law.

3. What are the characteristics of Austinian Sovergign
Do you think declaratory and rules that declarglatror define a rule are laws in
Austin’s view? Why?

5. What does positivism signify? Discuss the meanmdyits view on laws?

6. What do you understand by law as ‘Is’ and ‘ought’?



64

7. Do you agree to Austin’s definition of law, partiatly as being a command and

on the sovereign power?
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4.4 Pure Theory of Law: Hans Kelsen

Introduction
Kelsen is most famous for his studies on law ange@ally for his idea known as the

pure theory of the law. It is said his theory of/ls the most complex one. He declares
that law must be studied as a pure science indepérd other incidents, like morality
and justice, which makes him part of the positigleo®! of jurisprudence. In this part we
will look at two main things. First his criticismnonatural law theory, and second, his
‘Pure theory of law’.

Objective
After reading this part it is hoped students walk the notion of:

* The idea of Grundnorm

» Similarity and difference between Hart and Kelsen

Pure Theory of Law

As we tried to see above, Kelsen found out thatrablaw has flaws and it contaminates
law with other standards, which makes it imposilole scientific study of the subject
matter. Hence, instead, Kelsen suggested a ‘pteory of law which would avoid
contamination of any kind. Jurisprudence, Kelsemppunded, “characterizes itself as a
‘pure’ theory of law because it aims at cognitimtused on the law alone” and this
purity serves as its “basic methodological prineipl

A. The Basic Norm (Grundnorm)

The law, according to Kelsen, is a system of norhMgrms are ‘ought’ statements,

prescribing certain modes of conduct. Unlike maraims, however, Kelsen maintained
that legal norms are created by acts of will. Tasyproducts of deliberate human action.
For instance, some people gather in a hall, speage their hands, count them, and

promulgate a string of words. These are actionseaedts taking place at a specific time
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and space. To say that what we have describedisdle enactment of a lawis to
interpretthese actions and events by ascribing a normaigreficance to them. Kelsen,
however, firmly believed in Hume's distinction beem ‘is’ and ‘ought’, and in the
impossibility of deriving ‘ought’ conclusions frofiactual premises alone. Thus Kelsen
believed that the law, which is comprised of norons‘ought’ statements, cannot be
reduced to those natural actions and events whighrige to it. The gathering, speaking
and raising of hands, in itself, is not the lawgde norms are essentially ‘ought’

statements, and as such, cannot be deduced fromalfacemises alone.

How is it possible, then, to ascribe an ‘oughttitose actions and events which purport
to create legal norms? Kelsen's reply is enchalytisigiple: we ascribe a legal ought to
such norm-creating acts by, ultimatgbyesupposingt. Since ‘ought’ cannot be derived
from ‘is’, and since legal norms are essentiallygbt’ statements, there must be some
kind of an ‘ought’ presupposition at the backgrourehdering the normativity of law

intelligible.

As opposed to moral norms which, according to Kelsee typically deduced from other
moral norms by syllogism (e.g., from general pqahes to more particular ones), legal
norms are always created by acts of will. Suchcrcan only create law, however, if it is
in accord with another ‘higher’ legal norm thattsarizes its creation in that way. And
the *higher’ legal norm, in turn, is valid onlyiiffhas been created in accordance with yet
another, even ‘higher’ legal norm that authorizes e@nactment. Ultimately, Kelsen
argued, one must reach a point where the authgriznm is no longer the product of an
act of will, but is simply presupposed, and thisnbat Kelsen called, the Basic Norm or
Grundnorm. More concretely, Kelsen maintained thatracing back such a ‘chain of
validity’ (to use Raz's terminology), one would ¢baa point where a ‘first’ historical
constitution is the basic authorizing norm of tlestrof the legal system, and the Basic
Norm is the presupposition of the validity of tHiast constitution. It is like constructing

a pyramid, starting from wider bases to reach tbl, phe apex, i.e. the Grundnorm.

Kelsen wants to identify a basic legal principleiethwill ultimately include or define
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the legal structures of all cultures. The GrundnomBasic Norm is a statement against
which all other duty statements can, ultimately, \mdidated. The Basic Norm is
ultimately a sort of act of faith--it is the belief a principle beyond which one cannot go
and which ends up being the foundational principleall subsequent legal statements.
You cannot'go beyond" the Grundnorm because it is an imprievaist step Ultimately

it appears that the Grundnorm for Kelsen is a bdhiat one's respective legal system
ought to be complied withLots of other principles can then flow from thisslma

realization.

The basic norm, then, is the most general normtwisi©iypothesized as the norm behind
the final authority to which all particular vali®rms can be traced back. This is the only
norm which cannot itself be questioned or validateds in this sense that its validity is
presupposed or tacitly assumed in any legal agtiior example, the relevant actions of
a court official, a police officer, a solicitor,gaoler - which acknowledges the validity of
particular norms. It should be noticed especidigttthe basic norm is not the actual
constitution - of the USA, UK, Germany or wherevewhich would be the empirical

object of political science.

Kelsen attributed two main explanatory functionghte Basic Norm: it explains both the
unity of a legal system and the reasons for thalleglidity of norms. Apparently,
Kelsen believed that these two ideas are very ljlasdated, since he seems to have
maintained that the legal validity of a norm arslriiembership in a given legal system
are basically the same thing. Furthermore, Kelggoea that every two norms which
derive their validity from a single Basic Norm nssarily belong to the same legal
system andyice versaso that all legal norms of a given legal systemw their validity
from one Basic Norm. It is widely acknowledged tKaisen erred in these assumptions
about the unity of legal systems. Generally spegkim spite of the considerable interest
in Kelsen's theory of legal systems and their uthigt derives from a single Basic Norm,
critics have shown that this aspect of Kelsen'srthes refutable. Although it is certainly

true that the law always comes in systems, they wfithe system and its separation from
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other systems is almost never as neat as Kelsamasds

Kelsen’'s Grundnorm as the top of the Pyramid

y 2\
/ AN

B. Hart and Kelsen

There are, of course, clear parallels between slanie of recognition as the source of
legal validity and Kelsen’'s basic norm. They bo#rve the same vital function in
grounding the positivist interpretation of the ide& a legal system. The rule of
recognition, like the basic norm, is the linchpihigh gives the system unity, and every
other rule must be referred to it. The differentesyever, are as great as the similarities.
Hart's basic rule is a (secondary) rule of law, m@otKelsen-style norm, or ‘ought-
statement’. As such, it is a social fact, ratheantha hypothetical norm which is
presupposed by all legal activity. As a social faotl a rule of law, it is itself a part of the
legal system, whereas the Kelsenian basic nornolieside of the system. There is also a
different reason for its validity being unchalleagée. For Hart, it is a meaningless
guestion to ask whether or not the rule of recagmits valid. The demand for a
demonstration of its validity, he says, is equinal® demanding that the standard metre
bar in Paris is correct.

Legal validity is measured against this basic afléaw; it cannot be measured against
itself.
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Questions for Discussion

1) What are the main criticisms made by Kelsen agaieshatural lawyers?

2) What kind of approach does Kelson prefer to sthyiaw?

3) What is Grundnorm or Basic norm?

4) Mention some differences and similarities betweant ldnd Kelsen'’s source of
legal validity.
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4.5 H L A Hart- The Concept of Law

Introduction
Hart (1907-1992) was a Barrister, a professor amdtl nown legal philosopher in

England and in the world'he Concept of Lawy H L A Hart was published in 1961.
Hart is said to be the leading philosopher in thsitvist camp who extensively wrote
about the nature of law. His approach is groupedodtspositivism in which he rejects
Austin's command theory but holds on to the seji@yadf law and moral thesis. In this
part we will look at Hart's view of the law. Hisiticism on Austin was presented in the

previous chapter

Objectives
After finalizing the reading of this part studeate expected to:

» analyze Hart’s concept of law

» understand the concept of primary and secondary law

4.5.1 Hart’'s Concept of Rules
Having rejected the command theory of Austin, asulsed in the Austin’s part, Hart

develops and rebuilds his own positivist theorylegfal validity. Arguing that what is
missing from Austin’s analysis is the concept ofaamcepted rule, as shall be discussed
below again, Hart unfolds his own analysis whiclmaiat a more sophisticated
understanding of the social practice of followinguée. He distinguishes first between
social rules which constitute mere regularity freatial habits. These and the other kind

of rules will be treated in the following pages.

A. Social Habits vs. Social Rules

An example of a social habit might be the habitaofroup to go to the cinema on
Saturday evening. Habits are not rules. If someplgen the group do not go to the
cinema on Saturday evenings, this will not be reégdras a fault, nor render them liable

to criticism. When a group have a particular haddthough this may be observable by an
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outsider, no member of the group may be conscibtisechabit — either that he is in the
habit of going to the cinema on Saturday evenimghat others in the group do not in
any way consciously strive to see that the habitamtained.

An example of social rule might be a rule that aarshould take his hat off in church. If
someone breaks the rule, this is regarded as § &d renders the offender liable to
criticism. Such criticism is generally regardednasranted, not only by those who make
it but also by the person who is criticized. Furttier a social rule to exist, at least some
members of the group must be aware of the existehtiee rule, and must strive to see

that it is followed, as a standard, by the group agole.

The internal and external aspects of rules

This awareness of, and support for, a social rag Ehlls thenternal aspecbf rule.

The fact that something is a social rule will bas@ivable by anyone looking at the group
from outside. The fact that the rule can be obgkteeexist by an outsider is referred to

by Hare as thexternal aspeadf the rule.

A statement about a rule made by an outside ohserag be said to be made from an
externalpoint of view a statement made by a member of the group whepgsand uses
the rules as a guide to conduct may be said to d@enfrom an interngboint of view.
Suppose that an observer watches the behaviorceftain group, for example, suppose
that he watches traffic approaching traffic lighasid records everything that happens.
After a while he concluded that red sign is forpstBut he may not know the reasons
immediately. But this way of looking at the mattervery different from that of the
people in the cars approaching the lights. For titama simple rule. Whenever it turns
red they stop. The observer was looking at the frolen an external point of view. The
person in the car looks at the rule from an intepaént of view. Since social habits are
observable by an outsider, but the group is notraved them, they have an external
aspect, but not an internal one. Social rules Heoth an external and internal aspect.
Remember, for example, the rule of the taking éfthe hat inside a church. It can not
only be observable by outsiders but also felt l@yrttembers.
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Hence internal point of view signifies that the lawuld be taken as a standard by the
citizen to evaluate his own conduct and that it Mobe taken as a sufficient

reason/justification for an action or omission, &nhed external point of view emphasizes
that the law will be used not only to guide onevgnoconduct but also to evaluate the
conduct of others. This is manifested by the cohdfiecnembers of society towards an

illegal act...social protest...reprimand or disapproval

B. Social Rules
If something is a social rule, then we would fifwtt such words as ‘ought’, ‘must’,
‘should’ are used in connection with it. Socialesire of two kinds.

i. Those which are no more than social conventionsgXample, rules of etiquette
or rules of correct speech. These are more thaitshals a group strives to see
that the rules are observed, and those who bresk #re criticized.

ii. Rules which constitute obligations. A rule fallgarthis second category when
there is an insistent demand that members of thpgconform, and when there

is great pressure brought to bear on those whd bhearule, or threaten to do so.

Rules of this second kind are regarded as impoitectuse they are believed to be
necessary to maintain the very life of the societysome highly prized aspect of it.

Examples are rules which restrict violence or whietjuire promise to be kept. Rules of
this kind often involve some kind of sacrifice dretpart of the person who has to comply

with the rule — a sacrifice for the benefit of thiteers in the society.

C. Obligations
Rules which constitute obligations may be sub-didithto two categories:

I. Rules which form part of the moral code of the stycconcerned: these rules are
therefore moral obligations. Such obligations mayaholly customary in origin.
There may be no central body responsible for pumgshreaches of such rules,
the only form of pressure for conformity being astile reaction (stopping short
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of physical action) towards a person who breaks rtile. The pressure for
conformity may take the form of words of disappipvar appeals to the
individual's respect for the rule broken. The puessmay rely heavily on
inducing feelings of shame, remorse or guilt indfender.
ii. Rules which take the form of law — even if a rudntaey or primitive kind of law.

A rule will come into this category if the pressui@ conformity includes
physical sanctions against a person who breaksitee- even if the sanctions are
applied, not by officials, but by the communitylaige.

In the case of both (i) and (ii), theresisrioussocial pressure to conform to the rule, and

it is this which makes the rule an obligation (gpased to mere social convention, or

even a habit).

D. Primary and Secondary rules
Third, the crucial distinction is drawn betweenfeliént types of legal rules, which Hart
calls primary and secondary. Primary rules of lagvsaid to be those which are essential
for any kind of social existence, those which priés; prevent or regulate behavior in
every area with which the law is concerned. Thaseadl the rules constraining anti-
social behavior; rules against theft, cheatinglevioe and so on. As such, they constitute
the great bulk of the positive laws which the leggdtem consists of. In simple words,
primary rules define the rights and duties of eitig and that the bulk of law including
criminal and civil law...or what we call substanti\asv falls under this category). These

are standards of conduct set for citizens.

Basically primary rules are rules that govern ptivel society. These rules are not
legislated or made rather they evolve through treegss of practice and acceptance.
Their validity is to be verified by checking whethibey are accepted substantially by all
members of the community. However, such rules senrg a small number of people

and one that has close tribal relations. In otherda, for reasons mentioned below,
primary rules no longer serve a modern society. @denn legal system must comprise

more than this; it must also include what Hart exhlsecondary rules, the function of
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which is exclusively addressed to the status opti@ary rules. The secondary rules are
fundamentally different in kind from the primaryles. They bring primary rules into
being, they revise them, they uphold them, or tbegnge them completely. In other
words, secondary rules are those that stipulate, laowd by whom, such primary rules
may be formed, recognized, modified or extinguish€be rules that stipulate how
parliament is composed, and how it enacts legmiatre examples of secondary rules.
Rules about forming contracts and executing wilks @so secondary rules because they
stipulate how very particular rules governing patar legal obligations (i.e., the terms
of a contract or the provisions of a will) comeoimixistence and are changed. Hart argues
that the creation of secondary rules marks thesitian from a pre-legal society to a legal

system. Why? How? Let’s look at Hart in detail.

The function of secondary rules

It is possible to imagine a society which doeshwte a legislature, courts or officials of
any kind. Many societies of this kind have in fagisted, and have been described in
detail. In this kind of society, the only meanssotial control is the attitude of the group
towards behavior that it will accept as permissil8eich society is one that lives by
primary rules of obligations alone. For such sgctet exist, certain conditions must be

satisfied. They are as follows:

1. In view of human nature, the primary rules mustiude rules which
contain restrictions on violence, theft, and deioept

2. Although there may be a minority who reject theesylthe majority must
accept them.

3. The society must be a small one, with close tiekinship, common
sentiments and beliefs.

4. The society must live in a stable environment.

If either of the last two conditions were not dad, the society could not continue to
exist by means of such a simple system of sociairab In other words, if the society
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was large and there was no relative stability, thlee primary rules would not continue

to exist. Specifically the following defects wowdbdow themselves.

1)

2)

3)

4)

If doubts arose as to what the primary rules werete would be no means of
resolving the uncertainty. There would be no procedor determining what the
rules were (e.g. by referring to some authoritates, or asking guidance from
an official whose function it was to decide sucliters).

There would be no means of altering the rules aliegr to changing
circumstances. The rules would be static.

There would be no means of settling a dispute awhether a rule has been
broken. (This is the most serious defect of all.)

There would be no one with authority to impose phnients for breaches of the
rules. Conformity with the rules would only be seiby defuse social pressure,
or by punishments meted out by the group as a whihs would be an
inefficient way of ensuring that the rules were effved. Unorganized efforts by
the group to catch and punish offenders would waste: punishment inflicted

by individuals might lead to vendettas.

All these defects can be rectified by supplementinignary rules by other rules of

different kind, rules already referred to as seeopdules.

Secondary rules have something in common with pyimales and are connected with

them. Primary rules are concerned with what peoplst do or must not do. Secondary

rules are concerned with the primary rules in tiaty lay down the ways in which

primary rules may be introducedaried and_abandonedhe way in which primary rules

may be ascertained; and the way in which it canldm®ded whether a primary rule has

been broken.

Thus,

in effect, secondary rules can provide repsedor the defects listed above.

Following are these remedies.
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1)

2)

3)

4)

The defect of uncertainty as to what the primangsware, can be remedied by
having secondary rules which provide a way of kmgnivhether a suggested rule
is or is not in fact a rule of the group. There mr@ny ways in which this can be
achieved. For example it may become accepted tiegatules are as written in
some text (e.g. statute). Or the secondary rule beathat a primary rule is to
become a rule of group if it is enacted by a certady (e.g. parliament) or it is
decreed by a judge.

There may be more than one way of deciding whaptimary rules are. And if
there is more than one way, there may be a mearesolving possible conflicts
by having an order of superiority (e.g. a proclaoratoverriding judicial
decisions). A secondary rule which enables onentawkwhat the primary rules

are is referred to by Hart as_a ‘rule of recogmitidf a society has a ‘rule of

recognition’ then it has a way of determining wiegth law is valid or not.

The other defect (in society having only primarleg) that the rules are static can
be remedied by having secondary rules that proWgeways in which the
primary rules can be changed. Secondary rulesigfthd, which are known as

‘rules of changemay specify the persons who are to have powaitay the law,

and lay down the procedure to be followed in otdedo so.

There may be a closed relation between rules aigr@ton and rules of change.
For example, it may be a rule of change that thg kian change the law. It may
be a rule of recognition that what is enacted leyking is the law.

The third defect mentioned above under (3) carebeedied by having secondary
rules which enable any individual to find out whestlor not a primary rule has
been broken. Such rules can lay down who is todeettiis (e.g. a judge) and any

procedure which must be followed. These rules b&lconcerned with judges,

courts, jurisdiction and judgments. These are raofesdjudication.But what you
shall remember is that rules that confer powerjtalge are rules of recognition.
The defect which we set out under (4) above canrdmeedied by having

secondary rules which prohibit individuals fromitakinto their own hands the



punishment of others for breach of primary rulesd anstead provide for an
official system of penalties, with maximum penafi@dministered by officials

(e.g. ajudge). These rules provide the sanctibtisecsystem.
The structure made up of the combination of primares and secondary rules of

recognition, change and adjudication, and sandatigrosing rules make up the heart of a

legal system.
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The Rule of Recognition

The most fundamental of these secondary rules iat wihart calls ‘the rule of
recognition’. This is the rule to which the authprof all the primary rules is referred.
Dworkin in his book Taking Rights Seriously (Thitddian Reprint, 2005), pp.20-21
describes it as follows:

Primitive communities have only primary rules, dhdse are binding entirely because of
practices of acceptance. Such communities cannséioeto have ‘law,” because there is
no way to distinguish a set of legal rules from agsi other social rules, as the first
tenet of positivism requires. But when a particuleommunity has developed a
fundamental secondary rule that stipulates how llegkes are to be identified, the idea
of a distinct set of rules, and thus of law, isrbor

Hart calls such a fundamental secondary rule a érwf recognition’. The rule of
recognition of a given community may be relatiwsagple (‘What the king enacts is law’)
or it may be very complex (the United States Ctuigin, with all its difficulties of
interpretation, may be considered as a single afleecognition). The demonstration that
a particular rule is valid may therefore requireating a complicated chain of validity
back from that particular rule ultimately to thenfdamental rule. Thus a parking
ordinance of a city of New Heaven is valid becaitse adopted by a city council,
pursuant to the procedures and within the competespecified by the municipal law
adopted by the state of Connecticut, in conformiityq the procedures and within the
competence specified by the constitution of thiee sih Connecticut, which was in turn
adopted consistently with the requirement of theéddinStates Constitution.

Of course, a rule of recognition cannot itself balid; because by hypothesis it is
ultimate, and so cannot meet tests stipulated loyoee fundamental rule. The rule of
recognition is the sole rule in a legal system vehtinding force depends upon its
acceptance. If we wish to know what rule of recgmia particular community has
adopted or follows, we must observe how its ciizeand particularly its officials,
behave. We must observe what ultimate argumengsatteept as showing the validity of
a particular rule, and what ultimate argument thege to criticize other officials or
institutions. We can apply no mechanical test,tbate is no danger of our confusing the
rule of recognition of a community with its rulelsmorality. The rule of recognition is
identified by the fact that its province is the @i®n of the governmental apparatus of
legislatures, courts, agencies, policemen, andéise

E. Hart and legal positivism

We have to be clear about the sense in which Hastavlegal positivist. His concept of
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law was certainly a radical revision of what haévously been known as positivism.
This was due largely to its association with themowand theory. Hart firmly believed, as
we have seen, that there was continuity as welligntinuity between himself and the
Austinian tradition. What he objected to in the coamd theory was that it concealed the
real structure of law as the interplay betweeneddit types of rules, as revealed by his
own analysis. He did not, however, regard the conththeory as a complete distortion.
Hart agrees with Austin that valid rules of law mbg created through the acts of
officials and public institutions. But Austin thdufgthat the authority of these institutions
lay only in their monopoly of power. Hart finds thauthority in the background of
constitutional standards against which they aabstitutional standards that have been
accepted, in the form of a fundamental rule of gattion, by the community which they
govern. This background legitimates the decisidrgogernment and gives them the cast
and call of obligation that the naked commands a$tA’s sovereign lacks. Thus Hart's

criterion for the unity of a legal system is moengral than Austin’s.

Summary
With the command theory displaced, Hart’s idea pbsitivist approach to law is defined
by its commitment to two theses: the morality-lagparation thesis and the thesis that

analysis of legal concepts should be the maindagkrisprudence.

4.5.2. Dworkin’s criticism on Hart/Positivism

As opposed to the separation thesis, the ideatlleatonditions of legal validity are at
least partly a matter of the moral content of tleenmrs is articulated in a sophisticated
manner by Ronald Dworkin's legal theory. Dworkinnst a classical Natural Lawyer,
however, and he does not maintain that morally atetde content is a precondition of a
norm's legality. His core idea is that the verytidigion between facts and values in the
legal domain, between what the law is and whatight to be, is much more blurred than

Legal Positivism would have it: Determining whatethaw is in particular cases
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inevitably depends on moral-political considerasiaiout what it ought to be. Evaluative
judgments partly determine what the law is.

Dworkin's legal theory is not based on a genenalid&tion of the classical fact-value
distinction, as much as it is based on a certaimception of legal reasoning. This
conception went through two main stages. In theOBEODworkin argued that the
falsehood of Legal Positivism resides in the faett tit is incapable of accounting for the
important role that legal principles play in detéring what the law is. Legal positivism
envisaged, Dworkin claimed, that the law considtsubes only. However, this is a
serious mistake, since in addition to rules, lavpastly determined by legal principles.
The distinction between rules and principles isidadly a logical one. Rules, Dworkin
maintained, apply in an ‘all or nothing fashiorf’'the rule applies to the circumstances, it
determines a particular legal outcome. If it does apply, it is simply irrelevant to the
outcome. On the other hand, principles do not detexr an outcome even if they clearly
apply to the pertinent circumstances. Principlesdadly provide the judges with a reason
to decide the case one way or the other, and iteegeonly have a dimension of weight.
That is, the reasons provided by the principle tmayelatively strong, or weak, but they
are never ‘absolute’. Such reasons, by themsetaesot determine an outcome, as rules
do.

Dworkinn gives an example of a legal principle e tcase oRiggs v Palmer(read
attachment B), in which a New York court had toidecwhether a murderer could
inherit under the will of the grandfather he hadrdemed. The court held that the relevant
statutes literally gave the property of the deceéasethe murderer. But then the court
reasoned:

...all laws as well as all contracts may be contrdlie their operation and effect
by general, fundamental maxims of the common lamoé shall be permitted to
profit by his own fraud, or to take advantage of biwn wrong, or to found any

claim upon his own iniquity, or to acquire propelty his own crime.

As a result the court denies the murdered his itamee. Such, kind of grounds are,
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according to Dworkin, principles to which the caurhay stretch their hands in the
absence of the legal rules emphasized by posgiViist Hart. Yet positivists deny the

existence of such kinds of laws.

The most interesting, and from a Positivist perspecmost problematic, aspect of legal
principles, however, consists in their moral dimensAccording to Dworkin's theory,
unlike legal rules, which may or may not have sdrimegf to do with morality, principles
are essentially moral in their content. It is, actf partly a moral consideration which
determines whether a legal principle exists or Wty is that? Because a legal principle
exists, according to Dworkin, if the principle folis from the best moral and political
interpretation of past judicial and legislative d&mns in the relevant domain. In other
words, legal principles occupy an intermediary spaetween legal rules and moral
principles. Legal rules are posited by recognizestitutions and their validity derives
from their enacted source. Moral principles are mthay are due to their content, and
their validity is purely content dependent. Legahgiples, on the other hand, gain their
validity from a combinationof source-based and content-based consideratidss.
Dworkin put it in the most general terms: ‘Accorglito law as integrity, propositions of
law are true if they figure in or follow from theripciples of justice, fairness, and
procedural due process that provide the best cariste interpretation of the
community's legal practice.Law's Empire at p. 225) The validity of a legal principle
then, derives, from a combination of facts and moomsiderations. The facts concern
the past legal decisions which have taken placghe relevant domain, and the
considerations of morals and politics concern tlgsain which those past decisions can

best be accounted for by the correct moral priesipl

Needless to say, if such an account of legal glesiis correct, the separation thesis can
no longer be maintained. But many legal philosophdoubt that there are legal
principles of the kind Dworkin envisaged. Therears alternative, more natural way to
account for the distinction between rules and mpies in the law: the relevant difference
concerns the level of generality, or vaguenesth@horm-act prescribed by the pertinent

legal norm. Legal norms can be more or less generalague, in their definition of the
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norm-act prescribed by the rule, and the more gémervague they are, the more they

tend to have those quasi-logical features Dworkimbaites to principles.

In the 1980's Dworkin radicalized his views abdugse issues, striving to ground his
anti-positivist legal theory on a general theoryirdgerpretation, and emphasizing law's
profound interpretative nature. Despite the faett tbworkin's interpretative theory of
law is extremely sophisticated and complex, theemss of his argument from
interpretation can be summarized in a rather sim@lg. The main argument consists of
two main premises. The first thesis maintains thetermining what the law requires in
each and every particular case necessarily invoaresnterpretative reasoning. Any
statement of the form “According to the law inShas a right/duty etc., tg” is a
conclusion of some interpretation or other. Now, accordingthe second premise,
interpretation always involves evaluative consitders. More precisely, perhaps,
interpretation is neither purely a matter of deieing facts, nor is it a matter of
evaluative judgmenper se but an inseparable mixture of both. Clearly efmume who
accepts both these theses must conclude that fferasien thesis is fundamentally
flawed. If Dworkin is correct about both thesessutely follows that determining what

the law requireslwaysinvolves evaluative considerations.

Both of Dworkin's two theses are highly contestal8eme legal philosophers have
denied the first premise, insisting that legal oséisg is not as thoroughly interpretative
as Dworkin assumes. Interpretation, according is thew, is an exception to the
standard understanding of language and communicatmdered necessary only when
the law is, for some reason, unclear. However, astnstandard instances, the law can
simply be understood, and applied, without the @ugah of interpretation. Other legal
philosophers denied the second premise, challergmgrkin's thesis that interpretation

is necessarily evaluative.

Dworkin's legal theory shares certain insights wiklie Inclusive version of Legal
Positivism. Note, however, that although both Dviorand Inclusive Legal Positivists

share the view that morality and legal validity alesely related, they differ on the
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grounds of this relationship. Dworkin maintainstttiee dependence of legal validity on
moral considerations is aessentialfeature of law which basically derives from law's
profoundly interpretative nature. Inclusive Pos#na, on the other hand, maintains that
such a dependence of legal validity on moral carsaiibns is a contingent matter; it does
not derive from the nature of law or of legal re@sg as such. Inclusive Positivists claim
that moral considerations affect legal validityym those cases which follow from the

social conventions which prevail in a given legadtem. In other words, the relevance of
morality is determined in any given legal system thg contingent content of that

society's conventions. As opposed to both thesgsyigraditional, or as it is now called,

Exclusive Legal Positivism maintains that a normnever rendered legally valid by

virtue of its moral content. Legal validity, accord to this view, is entirely dependent on
the conventionally recognized factual sourceswf la

It may be worth noting that those legal theoriesntaining that legal validity partly
depends on moral considerations must also sharertairc view about the nature of
morality, namely, they must hold an objective stamith respect to the nature of moral
values. Otherwise, if moral values are not objectwnd legality depends on morality,
legality would also be rendered subjective, posagous problems for the question of
how to identify what the law is. Some legal thesridlowever, do insist on the
subjectivity of moral judgements, thus embracing $keptical conclusions that follow
about the nature of law. According to these skaptiteories, law is, indeed, profoundly
dependent on morality, but, as these theoristsr@sshbat morality is entirely subjective,
it only demonstrates how the law is also profoursilipjective, always up for grabs, so to
speak. This skeptical approach, fashionable in alled post-modernist literature,
crucially depends on a subjectivist theory of valuehich is rarely articulated in this
literature in any sophisticated way.

4.5.3. Law and Morality: Hart/Devlin debate
The relationship between law and morality, or maceurately between legal validity and

moral quality, has posed major questions for jutidence over the centuries. The moral
criteria for the evaluation of positive law and timeplication of their application are
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particular concerns of naturalist theories but haverarious times troubled positivists
also. A particular interest in this section is tamous debate made between Lord Devlin
and H.L.A. Hart on the issue of enforcement of ritysawhether the law should enforce

morality or not.

4.5.3.1. Liberalization and the Wolfenden Report

The debate was initiated in 1957, when the Wolfendeommittee made two
recommendations to the government: (1) that priyatestitution should remain legal,
and public soliciting be outlawed; and (2) that enabmosexual acts in private between
consenting adults over the age of 21 should beliksgh What was of particular
importance was the Wolfenden view of the functibthe criminal law, which was stated

with exceptional clarity as follows:

The function of the criminal law, as we see ittaspreserve public order and
decency, to protect the citizen from what is offensr injurious, and to provide

safeguards against exploitation and corruption dhess....particularly the

specially vulnerable, the young, weak and inexpeed.... It is not, in our view,
the function of the law to intervene in the privites of citizens, or to seek to
enforce any particular pattern of behaviour.

Their justification for saying so was

the importance which society and the law oughtite g¢o individual freedom of
choice and action in matter of private morality. |lelss deliberate attempt is to be
made by society, acting through the agency of délwe to equate the sphere of
crime with that of sin, there must remain a realfvpvate morality which is, in
brief and crude terms, not the law’s business.
In short, Wolfenden was advocating a new spiritaérance. Any private individual
activities that presented no threat to other aitszeor to the maintenance of public order
and decency, should remain beyond the reach dfrtirenal law. It should be noted that
the emphasis of the recommendation was firmly @ ghvate sphere; there were no
liberal implications for the publication or publdisplay of pornography, or any other
kind of public behaviour that might be found offmes Also the spirit of the report was
morally neutral, in that it passed no judgment dratwvas taking place in private place.
It simply declared that it was none of the law'sipess.
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But what is private or public morality in this seffsThis is a question that must be
answered. Does private mean here ‘out of publigvyier does it mean that it is the
individuals business? Are privacy and publicnegsasge? What is harm? We shall

discuss them briefly.

4.5.3.2. John Stuart Mill and Liberty

The findings of the Wolfenden Committee were cheédsed on Mill's classic ess&@n
Liberty. In one of the most influential statements in madeolitical and legal
philosophy, Mill had declared that:

The sole end for which mankind is warranted, irdially or collectively, in
interfering with the liberty of action of any ofeih number is self-protectiomhe
only purpose for which power can be rightfully exeed over any member of a
civilized community, against his will, is to prevé&arm to othersHis own good,
either physical or mental, is not a sufficient waart.

This is, as one might recall from the reading oflMialled the principle of harm.
According to this principle, there is no justifizat for the use of the law (i.e. mankind
collectively) against citizens for any purpose ottien the prevention of harm to other
citizens. The law is limited in its function to tHeelf-defense’ of society, and is
legitimately employed if an individual’s action tisreatening society in some way. The
second point Mill is making is that the law shoaldo be limited to protecting people
against others, not against themselves. These oispare easy to conflate, under the
heading of a single ‘no-harm’ principle, but thesed to be kept distinct. According to
the first point, if there is no threat to othetsere is no justification for legal intervention.
According to the second point, if the action isyoal threat to the agent, there is no
justification. The first point is an argument agaifegal moralism, or the enforcement of
moral norms regardless of whether there is any elafithe second point is an argument
against paternalism, or the interference in a pessfreedom of action, when it is

ostensibly for that person’s own good.
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4.5.3.3. Lord Patrick Devlin
Lord Patrick Devlin, a prominent British High Courdge and philosopher, was the first

and foremost to attack the conclusion and the mate behind the conclusion of the
Wolfenden Report. In a lecture entitldthe Enforcement of Moral®evlin defended
society’s right to pass judgment on all mattersmafrality, but especially on what he
described as “society’s constitutive moralitfhe detail of his argument is presented in
the following pages.

On Consent

One of the conclusions of the committee was thate homosexual acts in private
between consenting adults over the age of 21 shwmeilttgalizedAs far as it is made
between consenting adults, it is none of the ldawisiness. Here, there are two essential

elements, namely: consent and majority (above gesof 21 years).

Devlin’s attack begins and concentrates on the #tement, consent. According to
Devlin, consent is not a sufficient ground for ati@n to be private morality and thereby
a private issue, not the law’s (or the societysheern. In effect, it means consent can
overcome any immoral action. Devlin argues thats tig inconsistent with the
fundamental principles of criminal law. The crimlitew of England (and other countries
for that matter) has concerned itself with morah@ples. Subject to certain exceptions
inherent in the nature of particular crimes, thiengral law has never permitted consent
of the victim to be used as a defense. For examplesent of the victim is not a defense
in a murder charge. That is why the victim canmogive the aggressor in a criminal act
and require the prosecutor to drop the case. Corsehforgiveness are irrelevant. He
also mentioned criminal offences like suicide, ratte to suicide, euthanasia (killing
another at his own request), incest between brathesister, abortion, duel etc. All these
may be acts committed privately and between commggatults. But they are still crimes
and prohibited by law. Why? Because, according &vliD, ‘it is an offence against
society....there are certain standards of behavioumoral principles which society
requires to be observed; and the breach of theanisffence not merely against the

person who is injured but against society as a &hol
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His argument here is that if consent between puss and their clients, and between
adult homosexuals, is made the basis of their ilggdéhen consistency will demand that

all of these other acts are legalized as well.

This shows, according to Devlin, that the crimilzaV is based on moral grounds and the

function of the law is enforcement of moral prifegpand nothing else.

Justifications for Legal Enforcement of Morality
Now, we know the position of the criminal law. kmlity, in most of the cases, the law is

serving to enforce morality. But what is the justtion? Why should a private action be

considered as an issue of public morality that eams the society?

In an attempt to answer this question, Lord Dekiis framed three questions addressed
to himself to answer:

a) Has society the right to pass judgment at all otteraof morals? Ought there, in
other words, to be a public morality, or are moedigays a matter for private
judgment?

b) If society has the right to pass judgment, hatsi the right to use the weapon of
the law to enforce it?

c) If so, ought it to use the weapon in all casesndy ;m some; and if only in some,

on what principles should it distinguish?
Lord Devlin answers the above questions in thetailhg way.

a) Regarding the first question his answer is in thsifpve. Yes, there is a shared
morality. Yes, there is a public morality. Sociégdya community of ideas. These
ideas could be moral or political. These ideasfawadations or bondages to the
unity of the society. He gives marriage as an exampor example, in the
western Christian society marriage is concludedveeh one man and one
woman. The moral background which emanated froms@amity forbids bigamy
or polygamy. So the idea of this morality, whicradopted by the couple, serves
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as a base for the continuity of the marriage iastih. One cannot remove this
morality without bringing down the marriage itsdffone of the spouses commits
adultery (which is immoral) with another consentamult, this immoral act will
be felt by the other spouse and the marriage wilapse. In other words, ‘the
institution of marriage would be gravely threatenfeithdividual judgments were
permitted about the morality of adultery; on thesents there must be a public
morality’. There is such thing as public moralitydasociety has the right to make
judgment on morality.

Now to enlarge his argument of ‘society is a comityunf ideas’, Devlin says:

...without shared idea on politics, morals, and etmo society can exist.
Each one of us has ideas about what is good and islevil; they cannot
be kept private from the society which we liven&dn and women try to
create a society in which there is no fundamentaeament about good
and evil they will fail; if, having based it on comon agreement, the
agreement goes, the society will disintegrate. $@giety is not something
that is kept together physically; it is held by theisible bonds of common
thought. If the bonds were too far relaxed the memlwvould drift apart.
A common morality is part of the bondage. The bgedas part of the
price of society; and mankind, which needs sociatyst pay its price.

b) In the above we have seen the existence of puldi@lity and that society has

the right to judge morality. In this second pargviin answers the next question:

has society the right to pass law to enforce miyfaliord Devlin says:

...If society has the right to make a judgment aaslihon the basis that a
recognized morality is necessary to society as,, sayrecognized

government, then society may use the law to preseorality in the same
way as it uses it to safeguard anything else tlgatessential to its
existence. If therefore the first proposition iswwely established with all
its implications, society has a prima facie riglt tegislate against

immorality as such.

But what is the rationale behind? In other wordky should society be given this
power? Devlin analogizes morality to a governmant] immorality to treason. An

established government is necessary for the existeof society. Treason

(conspiracy to overthrow the government) is in @ffagainst the security of the



society. An established morality is as necessara aggpod government to the
welfare of the society. Society disintegrates witmore frequently than they are
broken up by external pressures. Historically, fitaeture of common morality is
the first stage of disintegration of a society. $hilne suppression of vice (immoral
acts) is as much the law’s business as the suppmes$ subversive activities.
Hence, Devlin concludes that: ‘it is no more polesib define a sphere of private
morality than it is to define one of private sulsree activity. There are no

theoretical limits to the power of the state tasége against morality.’

c) In what circumstances should the state exercisgatser is the third of the
framed questions. Now this is a tough question.islt obvious that the
society/government cannot forbid every kind of imnmedoact. For example,
refusing to share your wealth with your poor nemhimay be immoral, but
difficult to incorporate into the criminal law. ThuDevlin prefers to be selective.
But how are the moral judgments of society to beedained? Who decides that
an act is immoral so as to condemn it to illeg@litg whose eye is an act to be

immoral? What are the clues for the legislature?

Devlin takes the judgment of a reasonable man.asaeable man should not be
confused with a rational man, however. A reasonaiaa is the man in the street,
a man with a right frame of mind. The reasonabl@ figanot expected to reason
about anything and his judgment may be largely #iemaf feeling’. ‘lmmorality

then, for the purpose of law, is what every rightwated person is presumed to

consider being immoral.” Moreover, it must be ‘chjgsof affecting society.”

One point which should be noted is that this argumeseeks to establish
conclusion diametrically opposed to that of Mill. Nére Mill argued that there
was an empirical link between a healthy and endugisociety and allowance c

maximum freedom to individuals in choice of moralripciples and lifestyle,
Devlin argues that it is a necessary truth that tdut individual conformity
with the consensus, society will collapse.

Restraints
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It may be dismaying that Lord Devlin argues that emmoral acts can be made illegal if

the reasonable man feels so. Yet, there are ahboe¢ tguidelines for the legislature

follow before outlawing a certain immoral act. Whae they?

Nothing should be punished by law that does notbésyond the limits of

tolerance Devlin says an immoral act which is tolerated g $ociety need not to
be outlawed. Now, you may ask: when will an actienbeyond tolerance. Devlin
puts three kinds of feelings that can lead us ® ¢bnclusion: intolerance,
indignation, and disgust. Thus, if the man on tireee$ becomes intolerant,
indignant and disgusted by a certain action, that good clue for the legislature
to act. Devlin asks for maximum tolerance. It iventheless a vague and highly
subjective standard that he is proposing, whicinsyke door to the perpetuation

of popular prejudice as the guiding force behireluke of the criminal law.

Laws should be slow in matters of morahe human mind always needs greater

freedom of thought. After a time the mind can beeamcustomed to an action
and relaxed. The feeling of society or its moranstard on a certain matter is
different from generation to generation. Thus sitaderance can be shifted soon,

the legislature shall act slowly.

As far as possible privacy should be respecténglish man’'s home is his

castle.” This shows that privacy is something resgme Devlin says for the sake
of respect for privacy, police should not violat&ividual privacy unless a

complaint is made for investigation.

4.5.3.4. Hart's reply to Devlin
In 1963, H. L. A. Hart published the text of thieetures as Law, Liberty and Morality,

in which he developed a qualified defense of Millieralism, supporting the

recommendations of the Wolfenden Commission anchteoing Devlin’s critique of

both. His main purpose was to clarify the issuestalte, and in so doing to argue that the

use of the criminal law to enforce morals was dgegkguided. Much more in step than
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Devlin with the liberalizing spirit of the early 6@s, Hart set out to undermine moral
conservatism and to defend the Wolfenden conterttiah there is an area of private

behaviour which should be no business of the caiiaw.

Mindful at the outset of the vulnerability of M#l’libertarian position to a criticism of its

dangerous implications, Hart took care to distisguibetween coercion for the sake of
enforcing society’s moral norms, and coercion fo figent’s own good. According to
the version of liberalism which Hart was developinghese lectures, it is only the latter
form of state coercion which is to some extent dgifde. Society does have the right to
prevent its members from harming themselves as magcftom harming others, but it

does not have the right to enforce conformity watllective moral standards. The
particular example he has in mind here is the pitbn of the sale and use of hard
drugs, which is justified on paternalistic groundis.the name of liberty, Mill had

opposed any state interference into such actiyibes Hart sets a new limit to the ‘no-
harm’ principle, which is in fact a more literalténpretation of this phrase. What he
argues is that the proper reach of the criminal $éops at the point of tangible harm as
such - to self or others - whereas for Mill it sfopnly at the point of harm to others.
What Hart endorses in Mill is his defense of tightito follow one’s own lifestyle; what

he rejects is his insistence that this right hasternal limits.

With this modified version of Mill's defense of initdual liberty to hand, Hart was able
to confront Devlin’s arguments on more solid grou®de of his main complaints about
Devlin’s case against liberty is that he blurs ¢i&inction between paternalist law and
what Hart now labels ‘legal moralism’. This is tHistinction between laws for people’s
own protection (e.g. to prohibit one from usinggsdor the sake of his safety) and laws
which merely seek to enforce moral standards (@.gorohibit one from committing
private homosexual activity). It is easy to see hbis distinction can be blurred and the
issue confused. If behaviour deemed to be immadrial widely regarded as by definition
harmful and self- destructive; laws prohibiting viill be seen as paternalistic and
defensible. In Devlin’s view, both are immoral astdhll be forbidden; but in Hart's view
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only the first one shall be included in the crintilzav.

With this distinction now drawn clearly, howevet,bhecomes a question of whether

Devlin’s other arguments are strong or not.

Hart disputes Devlin's thesis saying that ‘it ases that immorality jeopardizes society,
when in fact there is no evidence of that propositiThere are no empirical or practical
evidences that show that the change of moralityao§ociety is followed by its
destruction. While Hart conceded ttlstmeshared morality is essential to the existence
of society, he questioned Devlin's leap from theeréhe proposition that a change in
society's morality is tantamount to destroying ttyat society is equal to its morality--
because that implies that the morality of a socbatynot change, or rather that if it does,
one society is actually disappearing, and bein¢poepl by another. According to Hart,
Devlin's argument amounts to an assertion thaslaould preserve existing morality, not
that legal enforcement of morality is good in adtgelf. By contrast, Hart asserted that
society cannot only survive individual differendasmorality but can profit from them,
though he does not specify exactly how it mightfiprdhe idea is society can live with

its differences. We can call it in our own way astyin diversity; don’t you agree?

Hart also said that even if there is a valid argoinfier the legal enforcement of morality,
Devlin's argument as to how that morality shouldabeertained is flawed: ". . . no one
should think even when popular morality is suppbrby an 'overwhelming majority'
marked by widespread ' intolerance, indignatiord disgust’ that loyalty to democratic
principles requires him to admit that its imposition a minority is justified." Hart's view
of the connection between society and society'sahtypis more flexible than Devlin's. A
society's morality can change without the socigsapbearing and democracy does not

require the enforcement of uniform morality, as Desuggested.

In place of Devlin's justification for the full emicement of morality, Hart developed his
own argument for the partial enforcement of moyabased on a distinction he drew

between immorality which affronts public decencyd ahat which merely 'distresses'’
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others based on the knowledge that immoral acttaéineg place. In Hart's view, society
may, for example, outlaw the public expression ighmy or prostitution, because such
could be considered an affront to public decensya auisance, while it would not be
justifiable to outlaw purely private manifestation$ these types of behavior, or of
consensual homosexual behavior in private, evemgimosome might claim to be

distressed by the private behavior as well. At pognt, Hart viewed it as a matter of
balancing the distress from the knowledge that sloimg immoral is taking place with

individual liberty: "[n]o social order which valuésdividual liberty could also value the

right to be protected from this type of distress."
Questions for Discussion

1. What are the three basic criticisms made by Haairest) Austin?

2. Discuss the internal and external aspects of a rule

3. In a society without a legal system what kind e¥dacan exist? What are the
defects of this system? What are the solutionsngbyeHart?

Which rules are the sources of legal validity?

What makes Hart positivist like Austin?

Briefly discuss Dworkin’s criticism made againstrifaconcept of law.

What are the three questions framed by Lord Devlin?

Discuss public vs. private morality.

© © N o 0 bk

Is there a division of public and private moralityDevlin’s view?

10.Why is morality so important for society (why do weed legal enforcement of
morality)?

11.1s there a limit for enforcement of morality in Diexs argument? Do you think
every kind of immoral act should be made illegalRdtvare Devlin’s restraining
measures here?

12.Mention at least two criticisms by Hart against Dev

13. Discuss briefly Mill's position on individual libéy.

14.Compared to the diametrically opposite positiomdf and Devlin, where do you
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put Hart's approach? What is his version of argumen

4.6. Summary

In this chapter we tried to discuss legal positivisased on the works of writers such as
Hume, Bentham, Austin, Hart, and Kelsen. All ofrthmsist on the analytical separation
of law from morality. In no case, however, does timply that morality is unimportant.

But it does entail the claim that clear thinkingoab the nature of law necessitates
treating it as a distinct phenomenon capable afidenalyzed without invoking moral

judgment. Hence, as Austin explains in a famousages ‘the existence of law is one
thing; its merit or demerit is another.” A law, whiactually exists is a law, though we
happen to dislike it. It is this kind of law thatpasitivist takes as a law and applies for

study.
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UNIT FIVE

HISTORICAL AND SOCIOLOGICAL LEGAL THEORY

Introduction

The so called historical school of the nineteerghtary, led by the different theories of
von Savigny and Henry Maine, shows us that law otiwe fully understood until its
historical and social context is studied and agpted. The present unit will give a
concise survey of the legal theories of the hisarschool of the German Savigny and
English jurist Maine.

The sociological school of jurisprudence is laygal product of the 20th century. Its
approach to the analysis of law differs from théttlee other schools in that it is
concerned less with the nature and origin of laantlith its actual functions and end
results. The proponents of sociological jurispruaeseek to view law within a broad
social context rather than as an isolated phenomeigiinct from and independent of
other means of social control. The sociologicalsgoas in jurisprudence are concerned
with the actual effects of the law upon the compdéattitudes, behaviour, organization,
environment, skills, and powers involved in the mianance of a particular society. They
are also concerned with practical improvement efldgal system and feel that this can
be achieved only if legislation and court adjudmas take into account the findings of
other branches of learning, particularly the sos@énces. The main propagators of this

school of jurisprudence are Eugen Ehrlich and Restund.

Objectives

After reading and learning this chapter studentkhei able to;
» Understand the end of law from historical and slogjigal school perspective
» Know the genesis of law from both schools perspect

» Explain Pound’s theory of interest
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5.1 Historical School

For the purpose of this chapter, we shall takehhberies of von Savigny and of Maine
together. They represent two very different appneado an understanding of law and

the legal process.

5.1.1 The Spirit of the People: Savigny

The German historical school of jurisprudence wasthed on its way by Savigny’s
little published book. A scholar of the Roman ldw, was a professor and energy to the
new jurisprudential school. His arguments on theineaand source of law as well as his
view of historical development of law is presenésdollows:
1. Law originates in custom which expresses nationajueness. The principles of
law derive from the beliefs of the people.
2. At the next stage, juristic skills are added, idahg codification which does no
more than articulate the Volkgeist but adds teciiraad detailed expression to it.

3. Decay and sets in.

The first is that the law of a nation, like its ¢arage, originates in the popular spirit, the
common conviction of right, and has already attdinefixed character, peculiar to that
people, before the earliest time to which authehtstory extends. In this prehistoric
period the laws, language, manners and politicasttution of a people are inseparably
united and they are the particular faculties amdi¢acies of an individual people bound
together by their kindred consciousness of inwagtessity. This popular spirit
(Volksgeisy is the foundation of all of a nation’s subsequeggl development. Custom
is its manifestation. The popular spirit is shovar,example, in the various symbolic acts
by which legal transactions are solemnized. Thgimmf the popular spirit is veiled in
mysticism, and its crude beginnings are coloreth wotnanticism.

But Savigny knew that the popular spirit did natate the complex system of rights in

land in Roman law or in any other advanced cultdeeordingly, he supplemented his
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‘popular spirit’ origin with the theory that therjats (legal scholars including professors
and judges), who become legal specialists with dbdeance of civilization, are the
representatives of the community spirit and ares @wthorized to carry on the law in its
technical aspects. Then after, law has a twofoldtence: First, as part of the aggregate
life of the community, and, secondly, as a distimanch of knowledge in the hands of
the jurists. Thus legal history has the ‘holy dubf’ maintaining a lively connection
between a nation’s present and its primitive statépse this connection will deprive the

people of the best part of their spiritual life.

In short, his three stage developmental procedsas fist he sees principles of law
deriving from the conviction of the people; secolasly reaches its pinnacle, with juristic
skills which he calls the “political element in laadded to these convections. It is at his
stage that codification is desirable, to retainpéection of the system. The third stage
is one of decay.

What idea in Savigny's theory still have value four times jurisprudence? His
distinction between the ‘political’ and ‘technicalements in law is essentially the same
to the modern time thinkers like Cardozo. The pplecalso provides greater latitude to
Law professors in assisting technically the develept and improvement of law, which
is common in today’s world. It seems in todaythigpia law faculties are given such a

chance in drafting and improving existing laws.

Evaluation

The whole concept of Savigny's discussion of Watksgeistis said to be obscure. The
whole concept of the work, the spirit of the pegdedifficult to accept for any less than
homogenous, or pluralistic, society. NineteenthtwgnGermany may have fitted the
concept, but it is relatively rare to find socistief which the same can be said. Some

fundamentalist Muslim societies might fit his madel

5.1.2 The Changing process of Ancient Law: Henry Ma  ine
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The German historical school had a profound infb@enpon jurisprudence and legal
scholarship, and even some influence on legal ipecin England and in the United
States. England already had its own historicakjsrin Coke, who glorified the English
common law as at once the common custom of thenraadl the embodiment of reason.
Moreover, Blackstone, whose theory that judges dimg in? The law is akin to the

popular-spirit idea of Savigny.

The chief representative of the historical schaoEngland was Sir Henry Maine who
was for many years professor of civil law at Camgei. Maine partly accepted Savigny’s
view of the importance of primitive legal institatis when he said that the rudimentary
ideas of early law are to the jurist what the priynarusts of the earth are to the geologist.
“They contain,” he said, “potentially all the forma which law has subsequently
exhibited itself.” While this may seem to be Melksgeisgarbed in a scientific analogy,
Maine departed from Savigny in two important resgrebe believed in stages of legal
evolution, in which the primitive ideas might besciirded; and he sought to discover by

comparative studies of different systems of lawitleas which they had in common.

With regard to jurisprudence Maine’s chief conttibo is his analysis of legal change.
After due study of laws of the ancient world, Maioemes to the conclusion that the
development of legal systems followed a patterrsinfstages. Static societies passed
through the first three stages; progressive sesdtien moved through at least some of
the latter three. Maine stated that the origindegfal development can be traced to
religion and ritual. This can be seen in societieg never developed literacy, at least so
far as the majority of their population are coneernTheir ritual is used as a means of
education in circumstances where it would be futleeduce instructions into writings.
Examples of ritual washing may demonstrate thisipdirom this initial pool of ritual
and religion flowed the stream of the developmehttle law. The pattern of
development that Maine was so concerned to idewify as follows.

Royal Judgments
Royal judgments, divinely inspired, were the fetige. This was a primitive stage which

should not be confused with the command of a soyeras it was not a law making
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process, but dispute settlement. An example isstbgy of King Solomon and the two
mothers, proposing to divide the live baby in tvgotlae mothers could not agree on who
was the real mother. There was no rule or principé King Solomon was applying.
Within the context of Maine’s theory it can be otsel firstly that it was to King
Solomon that the parties turned for resolutionhef tlispute and secondly that the was
divinely inspired in order to draw out the real matwho could rather have her child live

but away from her than die.

Custom
Custom and the dominion of aristocracies followalgydgments; the prerogative of the

king passes to different types of aristocraciesttfam east religious; in the west, civil or
political), which were universally the depositarisd administrators of law. What the
juristical oligarchy now claims is to monopolizeettknowledge of the laws, to have
exclusive possession of the principles by whichrgps are decided. Customs or
observances now exist as a substantive aggregat@ra assumed to be precisely known
to an aristocratic order or caste (interestinglfigland it was judges). This is the stage
of unwritten law; knowledge of the principles igai@ed by being kept by a limited

number.

Codes
The third stage is the period of codes. This isrwiveitten and published laws replace

usages deposited with the recollection of a prjate oligarchy. This is not an era of
change, but rather a period at which, becauseeointvention of writings, the usage are
written down as a better method of storage. In Rofaa, the Twelve Tables, and in

England the gradual move to written law reportpresent the code stage.

Static societies stop here and progressive sosigi@/e on. The major difference of the
next three stages from the first three is that teystages of deliberate change. Most of
the changes in the content of law in those firagss were the result of spontaneous
development. But to move to the next step it needdddliberate act which according to

Maine consists of the following three stages.
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Legal fictions
That is any assumption which conceals, or affextsonceal, the fact that a rule of law

has undergone alteration, its letter remaining angked, its operation being modified.

Examples would be false allegations in writs tcegavcourt jurisdiction.

Equity
The development of a separate body of rules, egistiongside the original law and

claiming superiority over it by virtue of an inhatesanctity, is a second mode of progress
and change. Such a body grew up under the Romatopsaand the English chancellors.

Legislation
This is the final stage of the development sequelhée the enactment of a legislature in

the form of either an autocrat prince, or a soggreassembly (parliament). These
encasements are authoritative because of the @ytlodrthe body and not, as with
equity, because of something inherent n the comtietite principles.

Criticism

In a single sentence, we may evaluate Maine’s taution to jurisprudence by saying
that while his conclusions have not been provesl shientific and empirical method was

the forerunner of much modern jurisprudence andkuyy.

Some doubt the sequential development of a legaesy of which Maine wrote. They
argue that considerable latitude is inherent incibretent of primitive people’s customary
practice. It is not clear that primitive societrasve through the first three stages, nor that
they are static. Some studies of primitive triblesvs use of legislation, for example. Nor
is it clear that the Anglo-Roman experience ofidics and equity as the first two
progressive stages is universally experienced. valuéon along the six-stage pattern

should not be expected for every legal system.

5.2 Sociological School
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5.2.1 Living Law: Eugen Ehrlich
Eugen Ehrlich (Austro-Hungarian) is the leadingguof this school of thought. Unlike

the Historical School that conceives a nation’s &siied to the primitive consciousness
of its people, Ehrlich’s sociological conceptionlailv located the law in the present-day
institutions of its society. In his bookundamental Principles of the Sociology of Law,

he points the law’s place in society:

At present as well as at any other time, the ceot@ravity of legal development
lies not in legislation, nor in juristic scienceufjsprudence), nor in judicial
decision, but in society itself.
While studying the effects of written law on theyda day commercial activities, Ehrlich
was led to the conception of the Living Law of ancounity. He argued that there was a
living law independent of legal propositions andttthis living law is a proper study of
the science of law:

This then is the living law in contradistinction tleat which is being enforced in
the courts and other tribunals. The living lawhe taw which dominates life itself
even though it has not been posited in legal pritjpos. The source of our
knowledge of this law is, first, the modern legaicument; secondly, direct
observation of life, of commerce, of customs, asapas, and of all associations,
not only those that the law has recognized but efshose that it has overlooked
and passed by, indeed even of those it has disapgrgPatterson P. 79)
He noted that earlier legal theories that recoglaaeas a sum of statutes and judgments
gave an inadequate view of the legal reality ofoanmunity. He drew a distinction
between norms of decision and social norms or nayfmsonduct. The latter actually
govern the life in a society and can be regardechapular consciousness, if not
necessarily by lawyers, as law. For example, coroimlensage and custom may develop
and be recognized and respected by courts of lae.pbint Ehrlich sought to make was
that the "living law" which regulates social lifeapnbe quite different from the norms for
decision applied by courts. Norms for decision fatguonly those disputes that are
brought before a judicial or other tribunal. Livinaw is a framework for the routine
structuring of social relationships. Its sourceirnisthe many different kinds of social

associations in which people co-exist. Its esséne®t dispute and litigation, but peace
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and co-operation.

There were jurists in Europe by that time who bl that people should be governed
and administered by the written-books. They nedddak reminded that law is only one
means of social control. Although, there are stillics against calling ‘law’ those living
laws, Ehrlich’s conception of Living Law was a udefhetorical device to call attention
to his real contribution, the sociological methddrmuiry into the grounds for making
and interpretation of law. In his other work he madstern attack against the traditional

understanding of law and legal doctrine was folldwe

For most lay people and for many lawyers it is eatctoday that the main task of
judicial decision-making is to deduce the decisionghe individual case from
what the laws and statutes say. There is so muathw not evident from this
evidence that it takes the combined forces of be®ry of knowledge, legal
history, logic, psychology and sociology to find ainere this assumption which
dominates all of the modern jurisprudence comesfrehat it means, how far it
reaches and where it leads to.
In his sociological study he observed that whatlénebooks said and what actually are
followed by the people as well as by courts aréekht. It is this approach that enabled
him to show that law in his town as in ancient Rdmd none of the qualities that legal
doctrine attributed to it but a host of qualitieswhich legal doctrine had nothing to say.
It was this gap between the law as it operatedvamat legal doctrine said it was which

fascinated Ehrlich from his earliest works.

Ehrlich tried to show this discrepancies by studyamd analyzing ‘social associations’.
He did identify a great number of associations manpdrom family, inheritance, clan, or
tribe to state, nation, or the community of natiohBe associations could be religious,
political, economic or social in character. All sieeassociations have ‘inner order’ which
has a character of law, but developed long agorédfee creation of the positive law.
Examples, the rules followed in marriage or intzarte by the people have nothing to do
with the positive law. Not only that but also thia¢y originated a long time ago. And he
concluded that such inner order of associatiorisestists independent of the positive

law, and hence courts need to consider such rulesgidecision giving.
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This approach of law has great similarity with fhresent realism approach. From its
inception this approach has indeed impressed therisem Realists and especially

Roscoe Pound, the American leader of the Sociabgichool of law.

5.2.2 Law in Action: Roscoe Pound

5.2.2.1 General

Pound was the principal advocate of the sociolddiaaed study of the law in the United
States. His concern was to examine law in actioopg®sed to the topic of law in books.
In a series of law review articles published betw#805 and 1923, Roscoe Pound of the
Harvard Law School discusses different issues pé@mtato the sociological concept of
law. All his philosophy (Programs of Sociologicaliridprudence) is included and
classified in to six main points:

* The first is the study of the actual social effectdegal institutions and legal
doctrines.

* The second is sociological study in preparatianidas making. It is not enough
to study other legislation analytically. It is muetore important, says this school,
to study its social operation and the effectsaidpices when put into action.

» The third point is study of the means of makingalerules effective. This has
been neglected almost entirely in the past. But lifee of the law is in its
enforcement, and accordingly Pound considers ttgfahe jurist’'s work to study
the question of how best to bring about effectinfoecement of law.

* The fourth point is sociological legal historyaths, a study not only of how
legal rules have evolved and developed, but alshosfi they have worked in
practice and of the social effects they have preduand of the manner in which
they have produced them.

» The fifth point is the importance of reasonable @mt decisions in individual
cases. In general this school conceives of the ledas as guide to the judge,
leading him toward the just result, but insistg thhin wide limits he should be

free to deal with the individual case so as to nieetdemands of justice between
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the parties.
* Finally, the sociological jurists stress the pdhdt the end of juristic study is to

make effort more effective in achieving the purgostlaw.

If we compare sociological jurisprudence with tleneept of the three other (Natural,
Analytical, and Historical) schools the followingaracteristics may be emphasized:

* Itis concerned more with the working of the lawrtlts abstract content.

» It regards the law as a social institution capaiflemprovement by intelligent
human effort, and it considers that it is the slegst jurist’'s duty to discover the
best means of aiding and directing such effort.

* It emphasizes the social purposes which law subseaather than its sanction.

» It looks upon legal doctrines, rules and stand&rdstionally and regard the form

as a matter of means only.

5.2.2.2 Legal Education

Roscoe Pound, who ranks in America as the founidé&oaiological Jurisprudence” was
the first to turn Holmes’ criticisms into completew program. Pound and his school saw
a legal system as being a phenomenon which intiypnatéeracts with the prevalent
political, economic, and social circumstances igigen society and which constantly
alters with them in a living process of developmeniiey are not interested in the
abstract content of rules or in the logical andldital connections which may exist
between them in a particular system. What they wadtscover about legal rules is what
concrete effects in social reality they aim to pros as soon as they become “law in

action” by the behaviour of judges or administratauthorities.

Thus for Pound, law is in the first place a meastlie ordering of social interests, and
the judge in balancing out these interests shoeld Isocial engineer” who can only
perform his task properly if he has an accurateAkedge of the actual circumstances on
which his decision will have an effect.

Pound in his first works attacked the existing leg@ducation which depended more on
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theoretical concepts and only inward looking. Hsidted that teachers of law should

have a wider knowledge:

The modern teacher of law should be a student oibkmy, economics, and
politics as well. He should know not only what toert decide and the principles
by which they decide, but quite as much the cirtameg and conditions, social
and economic, to which these principles are to ppliad.....and the state of
popular thought and feeling which makes the envitent in which the principles
must operate in practice. Legal monks who pass thes in an atmosphere of
pure law, from which every worldly and human elenm&excluded, cannot shape
practical principles to be applied to the restlegsrld of flesh and blood.

5.2.2.3 Theory of Interest
Pound’s theory of interest is said to be by marmyftital point of his philosophy. Hence,

among his bulky thoughts we select this theoryisouss in here. The following is taken
from 47 S. African L.J. 248 1930.

In the nineteenth century the prevalent idea was the end of law was to promote or
allow the maximum of free individual self assertidhe individual human will was the
central point of jurisprudence. But “by the end thie last and the beginning of the
present century,” says Pound, “a new way of timgkgrew up. Jurists began to think in
terms of human wants or desires rather than of humals. They began to think that
what they had to do was not simply to equalize amonize the satisfaction of wants.
They began to weigh or balance and reconcile claiomsvants or desires, as formerly
they had balanced or reconciled wills. They begarhink of the end of law not as a
maximum satisfaction of self-assertion, but as aimam of wants. Hence for a time they
thought of the problem of ethics, of jurisprudenaad of politics as chiefly one of
valuing; as a problem of finding criteria of the lagve value of interests. In
jurisprudence and politics they saw that we must picactical problems of the possibility
of making interests effective through governmesatsibn, judicial or administrative. But
the first question was one of the wants to be reizegl-of the interest to be recognized
and secured. Having inventoried the wants or claammterests which are asserting and
for which legal security is sought, we were to ealilem, select those to be recognized,
determine the limits within which they were to beeg effect in view of other recognized
interests, and ascertain how far we might give tledfact by law in view of the inherent
limitation upon effective legal action.”

Difficulties arise chiefly in connection with cnite of value. Philosophers have failed to
discover any method or valuation which commandeiggrassent. Pound frankly admits
this difficulty, but says that it is not for therigts to solve the problem. All the jurists
need do is to recognize the problem and perceiaeiths presented to him as one of
securing all social interest so far as he may, afntaining a balance or harmony among
them that is compatible with the securing of alltleém. I am content,” says Pound,
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“with a picture of satisfying as much of the whbledy of human wants as we may with
the least sacrifice. | am content to think of lag/ a social institution to satisfy social
wants-the claim and demands involved in the existesf civilized society- by giving
effect to as much as we may with the least sagrifio far as such wants may be satisfied
or such claims given effect by an ordering of hunwmduct through politically
organized society.”

Now returning to Pound’Jheory of Interest,he defines an interest as a claim or want
or desire of a human being or group of human beimgigh the human being or group of
human beings seeks to satisfy, and of which, thexethe ordering of human relations in
civilized society must take account. The first takkhe jurist is to take a census of the
claims and demands actually asserted. The next geheralize them in terms of social
interests because the concern of the law, as akimstitution, is strictly only with social
interests. It is the social interest in securimg tindividual interest that determines the
law to secure the latter. The third task confrogtthe jurist is to decide on the principles
upon which conflicting interests should be weigbetalanced in order to determine the
extent to which the respective interests are tséaured. Thereafter, the jurists must
consider the means by which the law may securetbeests which it recognizes, and in
this connection we must take account of the limoitest upon effective legal action which
preclude the complete securing of these interdisis.important to remember, that these
interests are not created by the law; they exidependently of the law. It is the task of
the law to take cognizance of their existence argkture them, subject to the conditions
already mentioned.

Pound points out that though the law is, strictheaking, concerned only with social
interests, it is nevertheless convenient to classiferests as individual, public and
social. Recognition of individual interests as Pdwhows, follows the recognition of
group interests. In ancient law, as you doubtlassvk the group was the unit and the
individual had no legal persona apart from theogp. But with the development of
commerce .and trade individual interests grdiyugrew out of the group interests and
became recognized and secured by the law until @aehr what may be called the
apotheosis of individual interests in the Naturaw philosophers of the eighteenth
century. It is important to remember that thereaisocial interest in the securing of
individual interests with a view to protecting timelividual moral and social life. Hence

there is not, as Pound shows, a conflict betwedivitlual and social interests. There is
a problem of balancing the social interest in thdividual life with other social interests;

which is, of course, a very different thing.

Pound classifies individual interests as (1) Inggseof personality; (2) Interests in the
domestic relationships; and (3) Interests of substa Let us consider first the interests
of personality. These Pound divides under threelfea

(1) the physical person,

(2) honour and reputation,

(3) belief and opinion.
It is clear that there is an individual interesttime inviolability of the physical person. In
this connection three questions are pertinent:tliirswhat is the extent of this interest;
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secondly, how far has this interest been recogngetthe law; and thirdly, how far is this
interest protected by law to-day. In regard to theent of the interest Pound shows that
it covers five points: (1) Immunity of the bodynfradirect or indirect injury; (2)
Preservation and furtherance of bodily health; ({8)munity of the will from coercion;
(4) Immunity of the mind and the nervous systemm figjury; ( 5) Preservation and
furtherance of mental health. The first three ies#s have long been recognised by the
law and are secured by the law to-day. The lastiterests present a new problem, and
the law thereon is still in a process of growth.uRd's view is that the difficulties in
regard to the recognition and securing of these itwerests are largely practical ones of
proof, and that so long as the chances of frauduté&aims remain as large as at present
these phases of the interest of personality musaire insufficiently secured. But he adds
that though we should recognise such practicalialiffies we must not forget that a
man's feelings are as much a part of his personabthis limbs. It is to be hoped that the
actions which protect the latter from injury wilhithe ordinary course of legal
development be made to protect the former also.

The second interest of personality, namely, ther&st in honour and reputation is
equally as important as the interest in the involidy of the physical person, but it is
much more difficult to secure legally. In determmnthe nature and extent of the interest
in honour Pound stresses the importance of distsigng it from the interest in
reputation as part of one's substance. The formethe claim of the individual to be
secured in his dignity and honour as part of hisspaeality. The latter is the claim of the
individual to be secured in his reputation as atpalrhis substance because, in a world
in which credit plays so large a part one's goopgutation has a definite money value.

In our law the individual interest in honour as tihet from an interest of substance in
reputation is recognised and protected by the.idlojuriarum. The case of Banks v.
Ayres,) furnishes an illustration of such protentitt was held that to solicit a. woman in
a private letter to immoral conduct was an injuaad actionable. Another case in which
the individual interest in honour and dignity wascognised and protected though no
interest of substance was involved is Epstein stdip. The respondent employed private
detectives to follow about and spy on his wife whHamsuspected of adultery. The
applicant asked for an interdict to put a stophstshadowing and WESSELS, J. granted
the application. This case also illustrates thefukess of an interdict as a means of
securing interests of personality. Another suitat#enedy for securing such interests
which existed in the Roman Dutch law of the Ne#imel$ but which is apparently
obsolete in South Africa is the action for honoueadmends.) In my view the revival of
this action in our law might well serve a usefutgase since it is difficult to protect the
individual interest and honour adequately merelyntbgney damages. In this respect it is
interesting to note that the German code.preseores very useful form of the amende
honourable, namely, publication of the judgmerthatcost of the wrongdoer.

Lastly, there is the individual interest in freelibband opinion. This interest has been
legally entrenched in many constitutions in Eur@mel America. There is of course a
social interest in free speech and belief and a@pimot merely as guarantees of political
efficiency and instruments of social progress bsb @s furthering the moral and social
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life of the individual. But this social interesttefi comes in conflict with another very
important social interest, namely, the interesttime security of social and political
institutions, and consequently it happens thas ibften not granted that recognition and
protection which we may think it deserves. Soutiic#\fis full of examples (of which
section 29, sub- section 1 of the Native AdminigmaAct 1927 is the latest) of failure to
protect this interest, lest the institutions unedrich we live be endangered by so-called
seditious talk.

Having dealt with the individual interests of pematty, the individual interests in the
domestic relationships next demand attention. Pquuidts out that one must consider
the individual interests of the individual partisthese relationships in the maintenance
and integrity thereof, and the securing of thederests both against the world at large
and between the parties. Domestic relationshipshbartt personal and economic in their
nature and the individual interests therein therefanvolve both the individual
personality and the individual substance. There aceording to Pound four types of
interests in the domestic relations which the lawcalled upon to secure. These are (I)
interests of parents- demands which the individoakes arising out of parental relation;
(2) interests of children-demands which the indimidmakes arising out of the filial
relation; (3) interests of husbands -demands wieh individual makes arising out of
the marital relation; and (4), interests of wivedemands which the individual makes
arising out of the conjugal relation. These claiate made both against the other party
to the relationship and against the world at large.

Let us deal first with the relation of parent anldild. The claims of parents against the
world at large in respect of their children are enerated by Pound under three heads:
(1) the claim of the society of their children atdtheir custody and control; (2) the
claim to the chastity of a daughter which is inttedg connected with the honour and
mental comfort of the parent; and (3) the clainthie services of the child which is, of
course, an interest of substance. The claims ofigaragainst their children are, firstly,
obedience and respect (an interest of personalggrondly, service for the profit of the
household (an interest of substance); and thirdlypport from an adult child in case
the parent is poor. It is evident that certaither interests must be weighed against
these individual interests of parents. There isPaand points out, a social interest in the
protection of dependent persons. Accordingly tlagtlof parents to the custody of their
children and to control over their upbringing has modern times come to be greatly
limited in order to secure this social interestl éivilized states have statutes providing
for' the compulsory education of children andany have laws making the
detention of children in public institutions comgaty in all cases where the parents are
not fit to have control of their children.

The first and third of the parental claims agaitis¢ world at large are recognised and
secured by our law, though such security in theecakthe first claim, which is an
interest of personality, is not as complete ashi ¢ase of the third claim which, being a
claim of substance, is more easily secured thrawdgs of law and judicial machinery.
The second claim is apparently not secured by awr, lsince the Roman 'Dutch law,
differing in this respect from the Anglo-Americaomonon law, allows an action for
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seduction only at the instance of the seduced woamghnot at the instance of her
parents. In regard to the first claim a recent Aman case, Pyle v. Waechter, is of great
interest. The plaintiff alleged that the defendaméntionally and maliciously poisoned
the mind of her son, then seventeen years oldwdrudly alienated his natural love and
affection, esteem, and regard for her. It was hblt the complaint stated no cause of
action and defendants' demurrer was sustaineds Itlear that the plaintiff based her
action on her interest in the society of her chiddf though there was alienation of the
child's affections, there does not seem to have bdeprivation of custody. Was the
judgment of the Court in denying relief sociotagly correct? Now  there is
undoubtedly a *social interest in the preservatminthe affections that exist between a
child and its mother. Is there any other sociaknesst of such weight as to preclude our
giving effect to this interest? There is, of coutbe social interest in guarding against
the danger of imposture and of the abuse of legatgss for purposes of blackmail, a
danger which is particularly strong in this type chse. There is further the social
interest in the emancipation of the child and ieefrindividual life, an interest of
particular importance in this case as the child reteady reached the age of seventeen.
It may be submitted that the best way of dealiny wiich a case as the present is to
inquire as to the motive of the defendant. If ihdae shown that lie acted with an
improper motive, that-to use a technical term of taw-he was actuated by animus
injuriandi, he ought to be liable. Once the defemi&aimproper motive is proved the
danger of imposture largely disappears and the riddat can no longer shield himself,
as otherwise he- might, behind the social inteiastree speech, belief and opinion.
Turning now to the claims of the parent against ¢héd it is clear that the interest in
respect and obedience is hardly capable of beirngreel by law. The most the law can
do is to allow the parent the privilege of moderalastisement.(6) Legal recognition of
the interest in the child's services for the profitthe household is in modern law much
restricted in view of the social interests that aszured by legislation as to child labour.
The third interest, namely, the interest of an gealit parent in support by an adult child
of means, is recognised and secured in our lawhiit) not in the Anglo-American
common law.

We come now to consider the interests of childéanagainst the world at large a child,
as Pound points out, has an interest iii the relaship because of the duty of the parent
to support him during infancy or even after majprit he is unable to support himself
and the parent has sufficient means. This is antereést of substance recognised and
protected by our law, though not in the Anglo-Areni law. The child also has an
interest in the society and affection of the pardihether the law should secure this
interest depends on the considerations which [ tedirout in connection with Pyle’s
case. As against the parent a child has three dainil) support during infancy; (2)
education, as far as the financial position of fherent allows; and (3) in the case of
indigent adult children unable to support themsglvaaintenance in as far as the means
of the parent permit. All these interests areoggused and secured by our law, though
not by the Anglo-American common law.

The claims of a husband against the world at laagsing out of the marital relationship
are classified by Pound under four heads. The fgdtis interest in the society of his
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wife. The second is his interest in the affectibhie wife. The third is his interest in the
chastity of his wife; and the fourth is his intdr@s the services of his wife in the
household. The first three are interests of pernpathe fourth is an interest of
substance. In our law the first of these interéstecognised and protected either by an
action for damages or by a interdict against thedlperson who harbours a man's wife
and keeps her away from him. The third interesecognised and secured by an action
for damages against an adulterer. This action dejpendent of the action for divorce
because, as the case of Viriers v. Kiliann shotwsilli lie even though the husband has
forgiven his wife and is therefore unable to obtairdivorce. That the hmus- band's
interest in his wife's services in the householdngply protected by our law is shown by
the cases of Union Government v. Warneke and AbboBeryinam. Whether the
husband's interest in his wife's affection is pctgd by our law is a point on which |
have been unable to find any authority, but | sahink that the actio injuriarum is
wide enough to protect it.

As against the wife the claims of the husband aseiabulated by Pound, firstly, to her
society and affection, secondly, to her servicestlie benefit of the household, and
thirdly, in the case of an indigent husband to sarppin our law the husband acquires
the personal guardianship of the wife and thusdisém to her society is secured. The
husband as the administrator of the community hasfettered control of his wife's

earnings. Our law also recognises and secures i@l tinterest, for a wife may be

compelled to maintain her husband when he is intwan

Against the world at large a wife has four claimgsimg out of the conjugal relationship.
Pound classifies them as follows: (1) An inteiasihe society of her husband; (2) An
interest in the affection of her husband; (3) Aterast in the chastity and constancy of
her husband; and (4) an interest of substance &t ber husband supplies her with the
necessaries of life. Whether the first two of thiederests are protected by our law
seems to be doubtful. There is conflict of autlgoais to whether the third interest is
protected. It has been held on the one hand thaifeis not entitled to damages against
a female co-respondent and on the other hand thats so entitled. There can be little
doubt that the latter is the better decision. Oawlrecognises and protects the fourth
interest by allowing the wife to pledge her husbsidedit for necessaries and by giving
her an action if she suffers pecuniary loss throtighwrongful death of her husband.

As against her husband the claims of a wife anmestlyi a claim to his society and
affection, and, secondly, a claim to support. Tingt claim is left by the law to the
protection afforded by morality and good feelindheTsecond is fully recognised and
protected by our law.

You will have noticed that the law does not recegrand secure all the interests in the
domestic relationships. The reason for this appdasm the following words of Dean
Pound. "Three difficulties,” says Pound, "are inedl in the attempt to secure these
interests. In the first place the interests whichave to be weighed against them are
more numerous and important than in other case®rdtis not only the individual
interest of the other party to the relation, bugrd are the social interests in the family as
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a social institution, in the protection of depentgersons, and in the rearing and
training of sound and well-bred citizens for theéuhe. Again, serious infringements of
the individual interests in the domestic relatiosach as tale bearing and intrigue, are
often too intangible to be reached effectively é&yal machinery. Finally, in 'so far as
these interests are in effect interests of perstynahey are so peculiarly related to the
mental and spiritual life of the individual as tavoblve in the highest degree the
difficulties incidental to all legal reparation dfijuries to the person.”

A RARE EXAMPLE OF SOCIOLOGICAL JURISPRUDENCE AND JU DICIAL
REALISM IN SOUTH AFRICA (The source of this case is 106 S. African L.Bb 59

1989)

EBFREY J BILA
Research Fellow, Institute for Public Interest Lamd Research
VINEDIT MALEKA
Former Research Fellow, Institute for Public Intsréaw and Research
UIHAEL MNISI
PATRKCMOLATEDI
188 MUKHARI
Research Fellows, Institute for Public Interest Lamd Research

On 24 April 1989 in the Witwatersrand Local Divisiof the Supreme Court a decisipn
was rendered that is a memorable example of seéeabgirisprudence. The decision was
that of Van der Walt J in S v Moses Mayekiso & ath@inreported case 115/89). After
all the media publicity it is perhaps trite to ntitat Mayekiso and others (the 'Alexandra
Five') were acquitted on charges of subversion Itarreatively sedition (charges of
treason were dropped at the dose of the defendermaa). It is a pity that this case was
not considered to be worthy of reporting, for itaddishes precedents in two important
areas. First, it shows that where a people haveodetically devised mechanisms for
their own social welfare, the government shoulgpees and recognize them instead,| of
branding them as subversive or seditious. Sectredcase provides a clear-cut example
of judicial realism and sociological jurisprudenaehich is a rare event for a Soyth
African court.

On the surface the facts of the case were fairbigtforward. The State endeavoured to
show 'that the Alexandra Action Committee(AAC), which all five accused wer
executive members, was the vehicle through whicsidemts of Alexandra wer
mobilized and politically conscientized' as part tbe so-called national liberatign
struggle to bring about or promote a constitutipeatial, political and economic change
in the Republic. (Typed judgment at C 239/9.)

@D @D

The State endeavoured to show that, in order teeelhis end, the AAC conspired with
the Alexandra Youth Congress and other youth grdopkunch rent and consumer
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boycotts and campaigns against the police and wumcilors. It was alleged that tl
aim of the AAC was to cause disorder in the towpsho impede police and loc
authority services, to disrupt law and order, andefy or subvert or assail the author
of the State. According to the lengthy indictmetite accused, through the AA
attempted to seize control of Alexandra townshid ander it ungovernable, with tf
intent to achieve one or more of the objects setroa 54(1) of the Internal Security A
74 of 1982 and/or with the aim of subverting théhatity of the State. (Typed judgme
at C 238/32.)

The judge observed that the AAC was a people'snargion with democratically
elected leaders. He noted that in order to imprthes squalid living conditions i
Alexandra, the AAC had initially approached thehawities, but to no avail. After it ha

South African Council of Churches (SACC). At onage the SACC helped to resolv
potentially explosive confrontation between the igwl and Alexandra residen
represented by the AAC. The AAC was recognized eggtimate by the people ¢
Alexandra. The judge candidly noted that South gini blacks do not have the vote &
thus have no say in central political decision mgkiHe recognized the AAC as
legitimate expression of their wish to be heard #mr right to have democratical
elected leaders.

been ignored by the authorities it approached icevt@lfare organizations, such as %he

The charges against the accused had been brougn assult of events that had tak
place in Alexandra during the period 1985 to Jud&6land the role the State alleged
accused played in these events. The court took attwount the deplorable livin
conditions which prevailed in Alexandra, in spifelte Alexandra redevelopment mas
plan scheme introduced in 1980 by the township aitibs. The court recognized th

the Alexandra community was legitimately dissaéidfiwith this scheme and that, for

good reason, they lacked trust and faith in thénaities. The formation of the AA(
emanated from this lack of confidence in the autiesr and from the feeling @
helplessness and despair suffered by the residéAlexandra.

The AAC formed street or avenue committees in Abelka so as, in the words of t
accused, 'to unite the people of Alexandra andd& bkt people's problems in order tl
they may be solved'. According to the accused,stheet and yard committees were
step 'towards conscientizing and building unity ameesidents’ (typed judgment at
239/10), so that they could act collectively toveotheir problems. The judge noted tl
there was a relationship of trust between the AAG the community based on a feeli
of confidence that the AAC was a democratic anddeganization.

The AAC formed people's courts as a mechanismdtilirgy disputes. The formal leg
system had lost all legitimacy in the eyes of thertship residents and was seen as a
of oppression rather "than an instrument of justBeme of the accused took part
officials in these people's courts, which entedgdinmostly domestic disputes a
problems relating to living conditions in the towis Although corporal punishme
was sometimes used by these courts, in one of A@ éxecutive meetings it had be
decided that corporal punishment should be disgmarand that an emphasis be pla|
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on mediation and moral authority. All of these fawsfere noted by his lordship.

People's courts in Alexandra were pounced on bypilece soon after they were

introduced. Their officials were branded as pditiagitators whose aim was
undermine the South African state and foment rdialu It is true that during th

to

a)
3

political upheavals that followed in the wake oé th983 white referendum on the new

tricameral Parliament (that excluded blacks), gargsn sometimes took its toll in the

guise of popular justice. For example, during teasumer-boycott period there were

reported instances of muggings in the guise ofrenfg the boycott. They demonstrat|
what can happen when the authorities undermineigemopular justice-it degenerat
into lawlessness. In fact, people's courts haditegcy in their communities. The heari
by them of many domestic disputes discreditedhenjtidge's view, allegations made
the State that they were subversive institutionst&the opposite-they had the effect
holding the community together at a time when trentl legal system was unrespons
to its needs.

Funerals involving deaths of activists have alwhgen viewed as subversive by So

ed
es
ng
by
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ive

uth

African police and authorities. In the 'Alexandraveés case the State at one stage

submitted that a certain mass funeral in which A& was involved was an act of

subversion against the state. Van der Walt J ntited although a funeral is a high
emotional occasion, it is not prima facie subversr seditious. To establish

ly
ts

subversive or seditious character, much more eceleras required than had been led by

the State. Van der Walt J, by putting a heavy hurde the State to prove the

subversiveness of a funeral, demonstrated a higiredeof judicial realism. Hi
sociological sensitivity is also shown by his takjndicial note of the fact that the poli

were viewed as having played a role in attacks ujpp@nhomes and lives of certgin

‘radical' elements in Alexandra. This, coupled wite apparent refusal of the police
entertain serious and legitimate complaints lodggdresidents prior to the time
people's courts, was a major cause of the lossgitirhacy of the police in the Alexand
community, and was recognized to be so by his lopds

Van der WaltJ demonstrated the kind of sociologjedasprudence that is longed for by

many in South Africa. He put himself right into theots of the people of Alexand

township. At one stage of the trial he made anooo linspection of the township. He
made many inquiries during the trial and again agdin called for more factual detalil.

~
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He expressed interest in the attitudes and soecigkzt of the township people. He noted

in his judgment that they saw the discriminatioherent in the system of apartheid
wrong and unacceptable and endeavoured to propdlgate rights as citizens in

democratic and fair way. He noted that they wantedote and participate in some w
or other in the electoral process, so that theydcbave responsive and democratica
elected representatives. The judge did not allog fitt that the accused adhered
socialistic ideals to taint his reasoning withadt onslaught' bias. In short, he depar
from the normal South African jurisprudential apgeb that often makes certg
'thoughts' a crime against the state.

Most important is the fact that the judge notednagortant to the case before him
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fact that black citizens of South Africa are ndbakd to vote. 'For obvious reasons t
[is] a cause of resentment among the black citiz&hSouth Africa’, he said (at

238/21). Again and again his lordship emphasized @l this (sociological) background

his

N

was important for an understanding of the sociakea of the events that took place in

Alexandra during the period covered by the charges.

The judicial realism and sociological jurisprudenitgplayed by Van der Walt J is a clear
departure from the usual approach taken by Souticakf judges. The usual approach is

lucidly described in an article by Raymond Sutteetitled 'The Ideological Role of the

Judiciary in South Africa’ ((1984) 13 Philosophi@dpers, reprinted in John Hund (ed)

Law and Justice in South Africa (1988) 81; all tdas are to the anthologized version
the Suttner paper). Suttner notes that the wayutispare structured in South Afric
courts and the consequent narrowing of issues de@ogical effects’ (at 92). He sal
that '[ijn directly political cases, court proceagk are merely one phase of a wi

of
AN
VS
der

struggle between a particular state and its opgstfelem). In discussing the Barbgra
Hogan treason trial (S v Hogan 1983 (2) SA 46 (\8)ttner notes that '[what happens in

these [political] trials is that it is sought toimmalise people who often belong

movements enjoying wide popular support and/or Wwhaee acted in support of beligfs

that enjoy considerable popularity’ (idem). Thisekactly what was the case with t
accused in the Mayekiso case. The AAC enjoyed stppmong the residents
Alexandra, otherwise many residents of Alexandrauldchave testified against th
accused at the trial. To the surprise of no ons,dld not happen. Nor was it a case
‘intimidation’, as the State alleged.

Suttner says that one way of legitimizing ordinaoyrt proceedings against 'anti-soc
elements in South Africa is 'by the abstractiothefindividuals and their acts from mu
of their context-primarily from those aspects thfa@ accused consider most relev:
(idem).This was precisely the approach taken by DgkJ in the trial of Barbara Hoga
For Van DykJ, according to Suttner, '‘Barbara Haganbotivations, the social ar
political circumstances against which she actesl phtittle consequence’ (at 94). Van ¢
Walt J's approach to the Mayekiso case is a diaect interesting contrast to tf
positivistic approach that is normal in South Admc jurisprudence. It represents
refreshing breath of change from the jurisprudesfcé¢an Dyk J, which Suttner rightl
criticizes on jurisprudential and ideological grdsn

Van der Walt J recognized that, from the point iefwof the people living in Alexandr
township, the AAC was a legitimate organizatiornd &me South African government w.
illegitimate. From the judge's sociological andttigal account of the events

Alexandra township we" can see that the 1980s iex&hdra involved a comple
interaction between repression, reform and popyletice. People dialecticall
responded to the denial of basic rights by creadieigpocratic mechanisms at grass-rg
level. They hoped to speak with one voice to théha@ities of the day in order to b
heard and to better their life chances. The auiberireacted repressively to t
community's needs, so that the community lost @fifidence in state-created structu
of local government. In a nutshell, this was thategt of the Mayekiso case, a conts
that was admirably described and taken note of an Mer Walt J's illuminatin
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judgment.

The 'Alexandra Five' case demonstrates that thee sthould take cognizance pof
representative structures which people have devisedhemselves. To do so would
show the government's genuine desire to createtamslfor negotiating real reform in|a
post-apartheid South Africa. It is a denial of basiuman rights to brand such structures
as purely subversive or seditious. It is to be klofheat this case will represent a new
wave in South African jurisprudence. It is an catsling and rare example of judicial
realism and sociological jurisprudence. (106 Sicafm L.J. 595 1989)

Questions for Discussion

1. How many laws do we have according to the viefnishrlich?

2. According to Pound how many interests are thé&/bat are they?

3. What is interest in Pound’s view?

4. What are the different interests under individoterest?

5. What do you understand from the South Africagxahdra case? Why is it said that

from sociological point of view it is relevant?
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UNIT SIX

LEGAL REALISM

Introduction

Legal realism had its origins in the twentieth cewnt The term realism is used in many
ways to characterize intellectual and philosophmavements. In the art of painting,
‘realism’ refers to portraying a picture exactlyvalsat the painter saw without idealizing
it, choosing his subject from what was the ugly andhmonplace of everyday life. In
literature ‘realism’ designates an approach thdaengdts to describe life without

idealizing or romantic subjectivity.

Similarly, legal realism attempts to describe the Wwithout idealizing it, to portray the
law as it is — not how it should be or how it waspidted in traditional theories that
ignored the law’s actual day-to-day operation — tmdeform it. American legal realists
were concerned with portraying actual practice: temtrality of the court and the
unimportance of rules in statute books for predgtiwhat courts do. They sought to
make law an empirical science. Scandinavian legalists wanted to expose and
eliminate the hidden basis of the law — the metajlay assumptions of orthodox legal
thought — and to base law on sociological and pdygjical facts. The difference is that
the Scandinavian realists were interested in thellsystem as a whole rather than the

narrow area of interest of the courts adopted byAimericans.

The relation of legal realism to natural law thegystraight forward: Americans reject
appeals to natural law. Legal realists are notll@gaitivists in the classical sense of
Bentham and Austin, since they do not embracedéa of command theory. For more

clear understanding of the two concepts pleaseAgadhment B
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Objective

After reading this chapter students will able to:

» Understand the different concepts of law within téa&list school of thoughts
» Explain the conception of law in view of the junisdents from the realist school.

* Observe the role and influence of courts in creatiblaws
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American Realists
6.1 Pragmatist approach

Oliver Wondel Holmes and John Chipman Gray arettyreansidered as the two mental
fathers of the American Legal Realism. Promineataso other writers in this class of
philosophy. In this discussion, besides the twatgiawe shall in particular investigate

the philosophical approaches of Karl Llewellyn aedome Frank.

As with many new attitudes and schools of thoutyig,American brand of realism was a
reaction to an earlier school. Especially, it wamiast school of formalism, which
concentrated on logical and a priori reasoning, awas thus thought to be only
theoretical and not practical or pragmatic. Foremli so the realist thought, had no
regard to the facts of life experience. Realisnerafited to be both practical and
pragmatic, rejecting theoretical and analytical rapphes to jurisprudential questions,
and attempting to look at what it perceived toleereality in the question: how does law

work in practice?

At this juncture, it seems practical and relevantatise briefly the idea of pragmatism. It
is always considered that the American legal reahsund its source in the pragmatism
of William James. The pragmatism of William Jam#® general philosophy in the
second and third decades of the twentieth centuag, decidedly similar to realism in its
approach. In the words of James:

A pragmatist turns away from the abstraction anduificiency, from verbal
solutions, from bad a priori reasons, from fixedngiples, closed systems, and
pretended absolute and origins. He turns towardsceeteness and adequacy,
towards facts, towards actions and towards powdratTmeans the empiricist
temper regnant and rationalist temper sincerelyegiwup. It means the open air
and the possibilities of nature, as against dogargficiality, and the pretence of
finality in truth.

In applying the doctrine to law, James anticipdtesirealist skepticism of legal rules as

controlling factors in judicial decisions. He said:

Given previous law and a novel case the judgetwilit them into fresh law....All
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the while, however, we pretend that the eternalniolling, that the one previous
justice, grammar or truth are simply fulguratingdanot being made. But imagine
a youth in the courtroom trying cases with his edodtnotion of “the” law (or the
censor of speech with his “mother-tongue,” a prefaswith his Truth), and what
progress do they make? Truth , land and languagéy faoil away from them at
the least touch of novel fact.... Far from being eetkent principles that animate
the process, law, language, truth are but abstresnes for results

Pragmatism has, thus, stimulated a new approadéntothat “of looking towards last
things, fruits, consequences or results. Genesalyaking, how the rule of law works, not

what they are on paper, is the theme of pragmpapecoach to legal problems.

6.2. Law as prophesy of the court: Oliver W. Holmes

» The prophesies of what the court will do in fact, and nothing

more pretentious, are what I mean by the law.
* The life of the law has not been logic, it has been experience

Oliver Wendell Holmes

A. On the Nature of Law

It was the remark of Oliver Wendell Holmes, a U$®@me Court Judge. His predictive
view of the law has greatest influence on Ameri¢agal realism. Concerning his
contribution, Patterson has (in his book, Jurispneg,Men and Idea of Laywemarked
that the aggregation of ideas which came in timeet@nown as American Legal Realism
contained many which were either genuinely derifrech Holmes or were inspired by
his ripped-out aphorism. For legal realism the twost influential Holmes’ ideas were
his prediction concept of law and his view thatigieb and prejudices have more to do
with judicial decisions than the logical applicatiof rules.

Holmes was a pragmatist in that he recognized ¢levance of extra-legal factors. As

early as his publication in 1881 dhe Common LawHolmes in a famous passage
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attacked the view that the Common Law was an éwntiralid manifestation of higher
reason hovering over the troubled waters of thegme which could be concretized for
the individual case by an act of perception ongae of an intellectually detached judge
operating on logical and deductive principles:

The actual life of the law has not been logic: @#shbeen experience. The felt
necessities of the times, the prevalent moral asidigal theories, institutions of
public policy, avowed or unconscious, even theyglieps which judges share
with their fellow men, have had a good deal moraldothan the syllogism in
determining the rules by which men should be gaarn
In his celebrated essajhe Path of the Lavhe provided his most known realist concept
of law: The prophesies of what the court will do in factdaothing more pretentious,

are what | mean by the lawet’s see more from this essay.

Take the fundamental question, what constitutedath® You will find some text
writers telling you that it is ....a system of reastimat it is deduction from
principles of ethics or admitted axioms or what,natich may or may not
coincide with the decisions. But if we take thewwé our friend the bad man we
shall find that he does not care two straws for @x@ms or deductions, but that
he does want to know what the Massachusetts olidbngburt are likely to do in
fact. | am much of his mind. The prophesies of wimaicourt will do in fact, and
nothing more pretentious, are what | mean by the la
In speaking of the ‘bad man’ it is clear that Hofnveas intending to include any person
who is having to contemplate legal proceedings,thdre(as a bad man) as an accused in
criminal proceedings or a litigant, whether pldintr defendant, in a civil action. When
the bad man hires a lawyer, all he wants is to kttewpractical consequences of doing a
certain act (which might be considered illegal).eTilad man is pragmatic in that he
wants to know the consequences not because haasadist, but because he knows there

is what one may call the law, a force he cannoli@hge as applied by courts.

The whole of Holmes’ idea of bad man prediction banbetter understood by reading
attachment B. Although the dialogues are perfefitiytious, the case was what really
happened.
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B. On morality

Legal positivists, such as Austin argued that withthe distinction between law and
morality, legal thinking became confused. Holmesead with the legal positivists on
this point. Indeed, it was Holmes’s belief thaalf words with moral connotation were

eliminated from the law, the law would gain in pssan.

For my own part, | often doubt whether it would beta gain if every word of moral
significance could be banished from the law altbget and other words adopted
which should convey legal ideas uncolored by angttuutside the law. We should
lose the fossil records of a good deal of histond anajesty got from ethical
associations, but by ridding ourselves of unneagssanfusion we should gain very
much in the clearness of thought.

C. Criticism

The limitation of this notion that the essence ak Iconsists of predictions have been

well explored. It has been pointed out for, examiblat:

i. This approach disregards the rules and laws thaiblesh the
judiciary itself.

ii. It also left out multitude rules particularly ineHield of public
administrative law that are properly describedaas but which do
not lie in the field of litigation and thereforeeanot a matter of

prediction.

6.3 Centrality of the judge: John Chipman Gray
A. The Centrality of the Role of the Judge
Another strand in American realism, linked with thest but distinct from it, is that

which emphasizes the significance of the role ef ¢burts in any consideration of the

nature of law. It is the role of the judge thaténtral to a proper understanding.

This view was carried to its limit by J. C. Grayheovregarded all law as judge-made law.
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Statutes (legislations made by parliament) ardaves by virtue of their enactment. They
only become law when applied by a decision of therts. Only then does a legislative

enactment spring to life and acquire actual force.

In his book,The Nature and Source of the La®ray defines law as follows:

The law of the state or of any organized body of msecomposed of the rules
which the courts, that is, the judicial organs ofat body, lay down for the
determination of legal rights and duties.
Legislation is therefore no more than a sourceawf. IAccording to his view, it is not a
law until it had been interpreted by the courts,“the courts put life into the dead words
of the statutes.” Hence by relegating statutoryslagon from the center of the law and

putting it as one form of source of the law, hesgbe judge in the center, instead.

Gray distinguishes ‘the law’ from ‘a law’. ‘A lawordinarily means a statute passed by
the legislature of a state. ‘The law’ is the whelstem of rules applied by the courts.
Thus, Gray considered ‘a law’, that is, a statutsspd by the legislature (as well as
precedents, custom, and morality) as source ofatlwenot the law itself. Thus, statute,
precedent, custom, and morality are on Gray’s viee basis for the rules that the courts
lay down for making their decision. This meansadlthem are not binding. The judge’s

choice is what matters.

Accordingly, one may conclude that the Austinianeseign lies in the person of the
judge. In his book he cited Bishop Hoadley's wowdsch say: “Nay, whoever hath an
absolute authority to interpret any written or spokaws, it is He who is truly the Law
Giver to all intents and purposes, and not theguergho first wrote and spoke them.”
Carrying his definition to its full logical extenGray concluded, “The law of a great
nation means the opinions of half-a dozen old gemth,” for “if those half-a-dozen old
gentlemen form the highest judicial tribunal ofauntry, then no rule or principle which

they refuse to follow is Law in the country.”

Gray offers two lines of evidence in support ofstilirgument. First, he points to the
common circumstances where a situation beforedbd ¢s entirely novel. In the absence
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of statutes, precedents, or custom on the isseeg ik absolutely no doubt but that the
court will still come to a conclusion and statee'ttaw’ governing the matter. Second,
Gray points to the mutability of law itself througldicial decision making. Both through
review of trial court decisions at the appellatevele and through appellate
reconsideration of its own prior decisions, thev'ldbecomes very much a product of

judicial function.
B. On analytical Jurisprudence

Irrespective of the difference on centrality of tm@/ereign on Austin’s concept of law,
and the centrality of the judge in Gray’s philosppray warmly accepts the sharp
distinction of science of law and other forms adatbgies. Speaking of the contribution
made by analytical/positivism jurisprudence, hessay

The great gain in its fundamental conceptions whictsprudence made during
the last century was the recognition of the trutattthe law of a state or other
organized body is not an ideal, but something whictually exists. It is not that
which is in accordance with religion, or nature, morality; it is not that which it

ought to be. But that which it is.

5. Criticism

As discussed above, Gray suggests that until atsthid been enforced by a court, it
was not a rule at all, but only a source of lavkelwise, the power of an appellate court
to overrule its precedents, and the power of anytdo interpret precedents, led Gray to
a similar conclusion that precedents are not latnerely sources of law. Yet he defines
law as “the rules that the courts.....lay down foe ttetermination of legal rights and
duties.” Thus he was led to the curious positicat tihe rules laid down by a court in
deciding a case are “the law” for the case butoalg sources of the law for the “next

case.”

Another criticism observed by Patterson goes adsvisl By making precedents (and
statutes for that matter) as sources of the latherahan the law itself, Gray did not

classify or differentiate them from other lesseurses of law such as, opinions of legal
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experts and principle of morality. To place thesel on the same plane with the case
law of the highest court of the jurisdiction in whithe “next” case is to be decided, is

misleading.

A third criticism provided by Michael Doherty isahGray’'s definition of the law denies
the facilitative function of certain statutes, sy for example, the Companies Act (any
law that incorporates a company). One does nobgd ¢ourt in order to incorporate a
company, and yet the procedures and requirememtsldmg that are prescribed in

statute.

6.4. Rule Skepticism: Karl Llewellyn

A. On the nature and purpose of law
Karl Llewellyn is another realist jurist in the Amean realism movement. In his book,

The Bramble Buslihe explains the concept and nature of law in ¢lewing manner:

This doing of something about disputes, this doingreasonably, is the business
of law. And the people who have the doing in chavgeether they be judges or
sheriffs or clerks or jailors or lawyers, are offits of the law. What these
officials do about disputes is, to my mind, the.law
Holmes and gray gave the power of making law to jtliges of higher courts, but
Llewellyn widens it to all officers of the law. Ifact, within the decade, Llewellyn
subsequently disagreed with himself, and suggestdno definition of law has really
proved adequate to the task. Law for Llewellyn easeans for the achievement of
social ends and for this reason it should not lekward looking for its development but
should be forward looking in terms of moulding tae to fit the current and future needs
of society. Furthermore, realists should be core@mnith the effects of law on society

and he insisted that law should be evaluated gratlyi in terms of its effects.

B. Rule Skepticism
Llewellyn is described as “rule skeptic” in that thistrusts rules as laws. Jerome Frank

(another American jurist) called this aspect ofissaas ‘rule skepticism’ — skepticism as
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to whether rules, if they exist, in practice plag part traditionally ascribed to them. For

Llewellyn, legal rules do not describe what thert®are purporting to do nor do they

describe how individuals concerned with the lawaweh Legal rules as found in books

and emphasized in judicial decisions do not aceatd reality. Rules, as described in

books and judicial decisions, have essentiallyriake a life of their own, and as such

bear little resemblance to the actuality of legalgess. Legal rules are not the ‘heavily

operative factors’ in producing the decisions afirt® although they appear to be on the

surface. The realist should be concerned with di&gog those factors that really

influence judges, and judges in return should beempen about using them.

C. Functions of Law

The requirement that law must be evaluated in terits consequences led Llewellyn to

developing a sophisticated analysis of the purpbdaw in his later works. In one of his

works, My Philosophy of Lawl lewellyn described the basic functions of law'lasv-

jobs.” He lists them in five groups as follows:

1.

The disposition of trouble cases (wrong, grievamigpute), which he likened to
garage repair work. The continuous effect wasedhe remarking of the order
of society.

The preventive channeling of conduct and expectat&o as to avoid trouble,
and together with it, the effective reorientatidnconduct and expectations in a
similar fashion. This does not mean merely, fotdanse, new legislation; it is
instead, what new legislation is about, and is for.

The allocation of authority and the arrangemengrotedures which mark action
as being authoritative; which includes all of aystitution, and much more.
The net organization of society as a whole so ggduide integration, direction
and incentive.

Juristic method as used in law and the settlemfedisputes.

The first three jobs ensure society’s survival aahtinuation, whilst the latter two

increase efficiency and expectations. One may theagith Llewellyn’s list of the jobs
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of the law but they do provide a more holistic aygmh to law making and judicial

activity than others. You can also compare thewigh Fuller’ inner morality of laws.

D. Characters of Realism

By analyzing the realist movement in America, Lldwe came up with a list of

characteristics of the American legal realism. Hertbe realist concept of law can be

better explained in the following ways:

1.
2.
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The conception of lawn flux, of moving law, and of judicial creation of law.

The conception of law as a means to social endasianh end in itself; so that any
part needs constantly to be examined for its pwpasd for its effect, and to be
judged in the light of both and of their relatiangach other.

The conception of society in flux, and in flux tgplly faster than the law, so that
the probability is always given that any portionlafv needs re-examination to
determine how far it fits the society it purportsserve.

The temporary divorce of Is and Ought for purpokstody. By this Llewellyn
means that whereas appeal must always be madéu® jualgments in order to
determine objectives for inquiry itself into whas, Ithe observation, the
description, and the establishment of relationsvben the things described are to
remain as largely as possible uncontaminated byt thieaobserver wishes might
be or thinks ought (ethically) to be.

Distrust of traditional rules and concepts ins@sarthey purport to describe what
either courts or people are actually doing. Hehe, ¢mphasis is upon rules as
‘generalized predictions of what courts will do.’

Distrust of the theory that traditional prescrigtinule-formulations are the heavily
operative factor in producing court decisions. Tihilves the tentative adoption
of the theory of rationalization for the study qitions.

The belief in the worthwhile-ness of grouping cais#s narrower categories than
has been the practice in the past.

An insistence on evaluation of any part of the lawerms of its effect, and an
insistence on the worthwhile-ness of attemptinggcertain these effects.

Insistence on sustained and pragmatic attack oprtftdems of law along any of



these lines.

All of these did not being to Llewellyn, but to @l the preceding realists we discussed.
For example, Gray’s theories are readily evidemteumnumbers 1 and 6 above; Holmes’
influence is apparent in all nine, and in particula 2 and 8; Pound’s ideas are

particularly obvious in 1,2,3,5,6,and 8; Jamedueice is manifested in 2 and 8.

6.5. Fact Skepticism: Jerome Frank

A. On Rule skepticism

Judge Jerome Frank categorizes the whole realigement into “rule skepticism” and
“fact skepticism.” As shown above, Llewellyn andhets grouped under the former class,
and Frank himself in the latter. According to rakepticism, those formal rules found in
judicial decisions and in books, were unreliablegaigles in the prediction of decisions.
The fact that such a multiplicity of rules existsdathat some can lead to conflicting
results may mean that, in practice, in reachingeisibn a judge does not explore the
whole corpus of the relevant law, the statutes taedearlier cases, and from these by a
process of distillation find the principle that des him to the correct decision. He may
pretend to do this, and his judgment may be writtea way that suggests that he has
done this. But it may be that what has happendbaisthe judge has thought about the
matter, decided who he thinks has the best casetham gone to his law books to work

out the chain of reasoning that will lead to hisgetermined conclusion.

Dear reader, Can you see to what extent the re@®? Frank is saying that he has a
doubt if the judge can do all the research befe@sibn. In the common law a judge has
to read a huge amount of case books and maybestagdges. Jerome Frank, he himself
being one of the federal judges, is saying thaggsdin reality do not go all the way.

They decide first based on the arguments and ewdeprovided by both parties, and

then search for statute or case to support hi®ngag.

Thus the main thrust of Frank’s attack was direaeadinst the idea that certainty could
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be achieved through legal ruléghis, in his view, was absurd. If it were so,drgued,

why would anyone bother to litigate? To strength drigument he gave an example from
the US Supreme Court cases. In 1917 the court thkedalidity of a certain statute. But
in 1923, by majority vote, the court ruled that #tatute was invalid. In between the two
years judges were changed. He said that the artevike validity of the statute turned,
not on the certainty of the applicable rule, buttloa personnel of the court. He said that
this is natural. We want the law to be certain. Bug cannot happen. It is only our deep
need for security and safety, like children whocpldheir trust in the wisdom of their

fathers that we want to rely on the law. We shoh&lurged, grow up.

B. On Fact Skepticism

But Frank expounded a theory more extreme tharaltiowe approach. Judge Frank has
persuasively argued that the greatest uncertaiofi¢se judicial process are not in the
law-finding but in the fact finding part; or at Eaprimarily in the witness-jury part. He
points out that the assumption that a fat-triaintended to bring out “the truth” is
contradicted by the “fight” theory, that the bestywo get the truth out is to have two
skilful advocates hammering away at each othertmegses. The contradiction comes

when in their patrician zeal the advocates disiodover up the truth.

Hence, the chief reason why legal rules do not namlequately perform the principal
tasks they are supposed to do —guide and predécddtisions of trial courts-is, he
maintains, because of the uncertainty as to witds thetrier of fact (especially the jury)
will find as the ones to which the legal rule oinpiple is to be applied. A man in
possession of real property has a right to usestmeable” force in repelling willful
intruders, but how can he tell, when confrontedhwain intruder, what a jury will
subsequently find to be “reasonable” force? Thus, af the supposedly securest of legal
rights in American law, a basic part of the ownersbf real property, is rendered

insecure by the uncertainty as to what the trigaof will find.

But why do the others fail to see that? Becauseuleeskeptics see only the practice of
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the higher courts, the appellate and supreme corésmk underlines that in the lower
courts prediction of the outcome litigation was rmissible. The major cause of
uncertainty is not the legal rule, but the uncetiaof the fact finding process. Much
depends on witness, who can be mistaken as to rénedtlections; and on judges and
juries, who bring their own beliefs, prejudices asml on, into their decisions about
witness, party etc. It is not unusual for the jtwygive a decision (guilty or not-guilty)

which is not expected and sometimes surprising.

Further, the uncertainty can also be found in tleegss by which a judge determines a
particular fact to be a material fact. This meargemever the judge decides a case he
weighs facts and chooses the material which asnebeyant for his decision. Hence, the

argument is that different judges may come to chffié outcomes of same case because

of application of different facts.

Summary
The realist legal movement which originated and idated in the United States focuses

on the role of the court as opposed to the positischool which emphasizes the
sovereign. The role f the judge differs from jurtst jurist as discussed above. But
generally all realists opposed any formalism apghnoto law. For realists the law is
unpredicted and highly biased by the thinking &f jindge.

Questions for Discussion

1. What is the central argument in Realism approach?

Which body is the main actor in American realism?

What are the differences in a positivist and réaimsw points of law?

Is there any similarity between the two (mentiome®.3) worth discussing?

What do you understand by “rule skepticism” ancctfskepticism”?

o a kN

Give three definitions of law based on the realdtool of jurisprudence.
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PART TWO



UNIT SEVEN

RADICAL LEGAL THEORIES

Critical Legal Studies

7.1.1 Introduction

The critical legal studies movement, which initaimerged in the United States in the
1970s in part as a successor to the American reabisement, is essentially offering a
radical alternative to established legal theotigsuts forward the proposition that all other
legal theories are fundamentally flawed in theitidfethat sense and order can be
discerned from aeasonedanalysis of law and the legal system:

While traditional jurisprudence claims to be able teveal through pure reason a
picture of an unchanging and universal unity behetie manifest changeability and
historical variability of laws, legal institutionand practices, and thus to establish a
foundation in reason for actual legal systems,i@ltlegal theory not only denies the
possibility of discovering a universal foundatiar faw through pure reason, but sees
the whole enterprise of jurisprudence as operatmgonfer a spurious legitimacy on
law and legal systems. (A. Thomson, 'Critical apgites to law: who needs legal
theory?', in I. Grigg-Spall, and E Ireland, The tral Lawyers' Handbook (London:

Pluto Press, 1992), p. 2.)

The main thrust of their attack is against libdegal theories, in which they group
together as one target most of the other theadiexstified in this material, although their
principal targets are the theories of positivisraspnted by Kelsen and Hart, in addition
to the rights-based theories such as those putfdray Dworkin, Rawls and Finnis. The
analysis below will show that the critical legahstars characterize liberal legal thought
as an ideology whose surface character hidesugsrtature. Furthermore, for the critical
legal scholars, liberal legal theory claims to bgoétically neutral and objective way to
resolve conflicts. The critical legal scholars déhnig and state that liberal legal thought
is a conflict-ridden structure beneath its purpdisteobjective exterior, an exterior which

also conceals the political judgments and powercstres within the law.

The critical legal scholars go far beyond Americaalism, although they are often seen
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as the inheritors of the sceptical approach. Whiéerealists rejected formalism they still
saw legal reasoning as distinct. Indeed, the tsalgre committed to liberalism. They
did not directly attempt to undermine the liberddal of the rule of law, and in many
ways, particularly in the later writings of Llewtl, they were trying to improve the legal
system by bringing it more in line with modern sdaonditions. Indeed, it could be said
that the urging of judges and jurists to rejectrfalism in favour of a realistic approach
to jurisprudence was an attempt in many ways tagdaw more into line with the power
structures and commercial environment of the ddye Tritical scholars share, and
indeed take further a profound scepticism of lawbawoks, but they reject any attempt,
whether realist or formalist, to present a valieefmodel of the law.

In many respects, it will be seen that the majamntes of the critical legal studies
movement are similar to those ideas developed byMharxists, particularly modern
Marxist writers such as Gramsci and Collins. Caitilegal scholars appear to reject the
theory of instrumentalism and the argument that lswsimply a part of the
superstructure of society. Indeed, they see theatipas of law as beingssentiafor the
continuation of liberal society. Kennedy comments:

. . . law cannot be usefully understood as ... éssfpuctural’. Legal rules the
State enforces and legal concepts that permeatesgects of social thought
constitute capitalism as well as responding toittierests that operate within it.
Law is an aspect of the social totality, not just tail of the dog.

Nevertheless, this does not completely distinguigh critical legal scholars from the
modern-day Marxists whose sophisticated analysierins of competing ideologies often
appears a long way from the simple instrumentalstv of Marxism. Perhaps the more
telling distinction is that critical legal studidsrm part of the post-structuralist (post-
modernist) phenomenon which is pervading many asé#sought, not just simply legal
philosophy, whereas Marxism is essentially strudisirin its content. Whether a simple
instrumentalist view is taken or whether a morehssiprated link is perceived between
base and superstructure as is found in modernovexsiMarxism is still a structured
theory as Thomson points out:

Politically inspired largely by the perceived faiuof Marxist socialism to deliver its
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promise of a society that overcomes exploitatiba,last two decades have witnessed a
growing doubt about the Marxist project and a growvifeeling that it is infected with
the same weakness as the liberal capitalist systespposes, and of which, as the
counter-culture, it is , arguably a part. That weaks is seen by many as the
continuing faith, shared with its liberal protagshiin the capacity of reason to realise
progress. Thus many argue that domination and éspion are not the monopoly of
any one theory, but are characteristic of all thesr especially those, such as Marxism,
which make claims to truth on a grand scale.

The overall aim of critical theory is to destroyethotion that there is one single 'truth’,
and that by disclosing the all-pervasive powercitnes and hierarchies in the law and
legal system, a multitude of other possibilitiedl Wwe revealed, all equally valid. Herein
lies the problem for the critical legal scholaw;, While they may be able to deconstruct
the 'truth’ of liberal legalism, they cannot, witlihe terms of their own methodology, put
forwardthealternative, onlyan alterative. One such alternative, indeed the ooiylete
one, is offered by Unger's vision of a super-libsaiety which will be discussed below.
To start with, however, a review of the fundamem¢alets of the critical legal scholars'

attack on the liberal legal tradition will be untdden.

7.1.2. The Critique of the Liberal Legal Tradition

As with American realism, the critical legal schsldorm part of a movement in
jurisprudence, rather than offering a unified tlyeofhe unifying feature of the
realists was their attack on formalist modes oSoe&ng. This is indeed one of the
features of the critical legal studies movement endne that links them to early
realism tradition, but it is not the common bondttlinites it. Rather, the uniting
feature is a profound disenchantment with libergalism as a whole. This
encompasses not only a fundamental disbelief beataw has objective content and
is neutral in its operation, but also a belief tthet liberal legal tradition has used this
portrayal of the legal system to mask the fundaailesuntradictions inherent in the
law. The law is portrayed as rational, coherentessary and just by liberal legal
scholarship, when in fact, according to the critiemal scholars, it is arbitrary,
contingent, unnecessary and profoundly unjust. Toisstitutes a direct attack on the

ideal found embedded in Western legal and politivalight, the rule of law.

Furthermore, critical legal studies is an attackV@astern liberal concepts of basic
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civil and political rights which purportedly guatag, in a legal sense, the individual's
freedom of speech, assembly, religion, and in dipall sense liberal democracies are
based on the concept of the freedom of the indalidlihese rights and freedoms are
portrayed in the Western tradition as being they ande way to self-realisation and
freedom of the individual. The critical legal schid' aim is to show that these rights
and freedoms, although put forward as essentiahtmdividual's fulfilment, actually
serve the political and economic requirementsherialism. For instance, the concept
of freedom of contract, though not a civil and paél right in the recognised sense,
is not a liberating concept but one that ties irdlials to the market-place and serves
the basic aims of capitalism. Contract law alonghvall other bodies of law in a
liberal society serves political ends. Indeed, tfw critical scholars they are simply
politics in disguise. Why then do people acceptlitheral traditions of the law?

People do not hold to theories of the kinds | hheen criticising [liberal legal
theories] simply because they serve conservatids.elt least some people believe
in them because they think they're true, even thaugeems to them too bad that
they are true. . . . For a lot of people, legitinmat theories, theories that show the
rationality, necessity, and (often) efficiency lwhts as they are, serve as a kind of
defence mechanism. These theories are a way ofnggrof avoiding, of closing
one's eyes to the horribleness of things as they @. Kennedy, 'Cost-reduction
theory as legitimation' (1981) 90 Yale LJ 1275 a1 p83.)

More will be said on this point as the specificrties of the critical legal studies
movement are analysed. However, at this point ivasth noting the similarities
between Kennedy's idea that people accept libdriddgophy because they think it's
true, and the Marxist idea of false consciousnelsemwthe victims of capitalism
embrace the ideology that is responsible for tiséwation. To put it in its wider
context, the Western media, politicians and thald&hment in general consistently
put forward as a statement of the truth that Waslideral democracy is the only
natural form of society and that the freedom of terket-place is as fundamental to
society as the political freedoms found in the WeBhis ideology has been
reinforced by the defeat of communism with the Vegttory in the Cold War. It is
inevitable that many individuals in Western so@stwill believe this to be true and,

given the routine of their daily lives, will not lseisceptible to fundamental change or
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be able to perceive the fact that they are beimyoéed let alone be able to accept an

alternative approach.

It is informative to look now at the specific casms that the critical legal
studies movement has of liberal legalism.

7.1.3 An attack on formalism

This prong of the critical legal scholars' attaskderived from the realists' disbelief that
formal rules provide an answer to a dispute. Howewbereas the realists concentrated
their critique of formalism on this aspect and wpeagticularly concerned to try to find

the real rules operated by the judge and juryctiteeal legal scholars seem to take this
element as read. They add little to the realisigtre in this area apart from a few
generalities. Indeed, such is the lack of detathis area that the following criticism of

the critical scholars' approach to formalism appéastified. It appears from their attack

that formalism is:

. . . the CLS [critical legal studies] caricaturé the notion that law is a deductive and
autonomous science that is self-contained in timses¢hat particular decisions follow
from the application of legal principles, precedgnand rules of procedure without
regard to values, social goals, or political or ewmnic context. (L. Schwartz, 'With gun
and camera through darkest CLS-land' (1984) 36 fStdRev 413 at p. 431.)

As the remainder of this book reveals, traditioaati modern mainstream legal theory
does not simply put forward a simplistic scientdigproach to the law. Theorists such as
Hart, Dworkin and Finnis all recognised that lavaisnuch more complex machine. Hart
and Dworkin recognise the fact that policy in tbeni of social values and goals plays a
role in the legal system, though they differed owether or not the judge should be
instrumental in its application. Finnis's centtagis is more concerned with the issue of
the role of morality in the definition and appliat of law, and indeed both Hart and
Dworkin also attempt to deal with the issue of nibralt appears that the critical legal
scholars are too quick to condemn mainstream thieptymping the diversity of views

together as formalism.

Indeed, formalism in its strict black-letter sersaot to be found in legal theory, only in
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some law teaching and academic writing and in lpgattice. It seems that the critical
scholars' agenda stretches both to theory andigeaatith the aim of enlightening
practicing lawyers as to the ‘wider implicationsl aonsequences of certain courses of
action, and in particular [to] reveal that unlesgdl actions are seen in the context of
larger political action, they may well be counteoqiuctive, at least in the long term’ (A.
Thomson, 'Critical approaches to law - who needalltheory?', in |. Grigg-Spall and P.
Ireland, The Critical Lawyers' HandbooHl,oidon: Pluto Press, 1992), p. 8).

However, the lack of a detailed critique of forrsali may be due to the fact that the
thrust of the critical lawyers' attack is on theder issue of whether there is in fact a
distinct mode of legal reasoning. If they succdlstiemonstrate that there is no separate
mode of legal reasoning at all then it is unneagsea them to have to deal directly with
formal legal reasoning as such. Roberto Unger,djrtee leading exponents of critical

legal studies, indicates that this is the real pofrthe movement's critique of formalism.

By formalism | do not mean what the term is usutken to describe: belief in the
availability of a deductive or quasi-deductive nuethcapable of giving determinate
solutions to particular problems of legal choicehd/ | mean by formalism in this
context is a commitment to, and therefore alsoleefom the possibility of, a method of
legal justification that can clearly be contrastiedopen-ended disputes about the basic
terms of social life, disputes that people calbidgical, philosophical, or visionary. (R.
Unger, "The critical legal studies movement' (1983Harv L Rev 563 at p. 564.)

It can be seen from this how wide and potentiadigtdictive to established legal traditions
the critical legal studies movement is. In effdcisia criticism of the positivists' idea,
exemplified perhaps by Kelsen's pure .theory thigtpossible to separate law from other
areas and that legal reasoning and exposition sgengally apolitical. From this it is
clear that the aim of the movement's attack on &ism is to 'demonstrate that a
doctrinal practice that puts its hope in the casitraf legal reasoning to ideology,
philosophy, and political prophecy ends up as #&ctbn of makeshift apologies' (R.
Unger, The critical legal studies movement' (1983Harv. L Rev 563 at p. 573). Itis to

this attack that the analysis now turns.

7.1.4 Critique of legal reasoning
The rejection of legal reasoning has already begimed above, and it was seen that the
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problem for the critical legal scholars was thatilevlihey reject all the theories and
practices which are dependent on the autonomywofalad legal reasoning, they do not
subscribe to the equally structuralist approactthef Marxists, who, while denying the
existence of legal reasoning, tend to adopt a ohtestic position which presents law as
simply a reflection of economic forces. The critisgholars address the problem by
concentrating, as the American realists did, on @kistence of external factors that
operate on the judge. However, whereas the redidteecognise that legal reasoning and
rules played a part, albeit a minor one, in theg@sl decision, the critical legal scholars
are of the opinion that these exterrfattors are the sole operative factor in the
judgment. The explanation is not put in Marxiamterof the laws simply reflecting
the economic relations within society but instesaexpressed in terms of judicial values
and choices of @olitical nature (Hunt calls this the problem of 'relativécaomy':
A. Hunt, 'The theory of critical legal studies' 88) 6 Oxford J Legal Stud 1 at pp. 28-
9).
A problem with the critical legal studies approdohlegal reasoning is that, like its
critique of formalism, it appears to lack any detai precision. The following is an
analysis of Kairys's examination of legal reasor(idg Kairys, 'Legal reasoning’, in D.
Kairys (ed.),The Politics of Law. A Progressive Critiqidew York: Pantheon Books,
1982), pp. 11-17). Kairys concentrates on 'onehefliasic elements or mechanisms of
legal reasoningstare decisis',the notion that judges are bound by precedent, an
obligation which, according to the traditional apgch, leads to the judge acting on the
legal, not the political, plane. Kairys then regiies the realists' view that:
. . . anyone familiar with the legal system knowattsome precedents are
followed and some are not. . . . The important jaes, largely ignored by
judges, law teachers, and commentators, are: Howcdorts decide which
precedents to follow? How do they determine thaiognce of ambiguous

precedents? Do precedents really matter at all? \Wbyawyers spend so much
time talking about them?

So far Kairys's analysis does not differ from arytlee early realists and indeed, if
anything, seems more simplistic. He then providesumbnail sketch of a handful of
American cases on freedom of speech which at thel lef abstraction presented do

appear contradictory. He then concludes his caalysas by saying:
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Unstated and lost in the mire of contradictory médents and justifications was the
central point that none of these cases was or cdogddecided without ultimate
reference to values and choices of a political matarhe various justifications and
precedents emphasised in the opinions serve to mfaske little-discussed but
unavoidable social and political judgments. In dhtinese cases demonstrate a central
deception of traditional jurisprudence: the majgritlaims for its social and political
judgment not only the status of law . . . but alsat its judgment is the product of
distinctly legal reasoning, of a neutral, objectigpplication of legal expertise. This
latter claim, essential to the legitimacy and nysé of the courts, is false.

There is little attempt to assess these extermabria accurately, except that they are ‘a
composite of social, political, institutional, exjatial, and personal factors’. So far
there is no difference between Kairys's critiqud #re realists' approach, except perhaps
for a greater attempt to ascertain the exact nattihe external factors that lead to
judicial decisions on the part of the realists. #ar critical lawyers, however, there is no
need for this because the answer is obvious and imeed of testing. Judges share social
and political assumptions, in other words they staar ideology which, because of their
background, leads them to make consistent decidlmatsreinforce the liberal order in
which they operate and depend on for their livedidtg This then distinguishes the realist

from the critical lawyer.

7.1.5 Contradictions in the law

It is the critical lawyers' view that liberal legah represents th&tatus quan society and
that it seeks to mask the injustice of the systéhey attempt to seek out the conflict-
ridden substance that is hidden beneath that apghasenooth surface.

The descriptive portrait of mainstream liberal thou... is a picture of a system of
thought that is simultaneously beset by internahtradiction (not by ‘competing
concerns' artfully balanced until a wise equilibmius reached, but by irreducible,
irremediable, irresolvable conflict) and by systémeepressionof the presence of these
contradictions. (M. KelmanA Guide to Critical Legal StudiegCambridge, Mass:
Harvard University Press, 1987), p. 3.)

Kelman proceeds to identify the central contraditsiin liberal thought that have been

identified by the critical lawyers. First Kelmareidtifies:

. . . the contradiction between a commitment tohaeically applicable rules as the
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appropriate form for resolving disputes (thoughb®associated in complex ways with
the political tradition of self-reliance and inddaalism) and a commitment to
situation-sensitive, ad hoc standards (thought torespond to a commitment to
sharing and altruism) (A Guide to Critical Legau8ies, p. 3.)

The contradiction between rules and standards éstbat Kelman identifies with the
writings of Duncan Kennedy. Kennedy contrasts thdividualism present in the
dominant liberal legal thinking, in the form of theplication of rigid and precise rules,
with the notion of altruism or collectivism:

Altruism denies the judge the right to apply rulgthout looking over his shoulder at
the results. Altruism also denies that the onleraative to the passive stance is the
claim of total discretion as creator of the legaliverse. It asserts that we can gain an
understanding of the values people have wovertletio particular relationships, and
of the moral tendency of their acts. These somstipgmit the judge to reach a
decision, after the fact, on the basis of all tivewumstances, as a person-in-society
rather than as an individual. (D. Kennedy, 'Formdasubstance in private law
adjudication’ (1976) 89 Harv L Rev 1685 at p. 1773.

There are some aspects of this approach which beck to Jerome Frank's idea that
justice should be done in each case because thersuifficient certainty and objectivity
in the legal process on which to build a sustamatictrine of precedent. However,
Kennedy goes further than this. The fundamentatradittion between individualism
and altruism is a problem not only for a judge isusymptomatic of society in general.
‘The fundamental contradiction - that relationshwathers are both necessary to and
incompatible with our freedom ... is not only ape&s but the very essence of the
problem' (D. Kennedy, 'The structure of Blackster@mmentaries' (1979) 28 Buffalo
L Rev 205 at p. 213). In the law this fundamentahtcadiction can be seen in the
competing and contrasting legal terminology foumespnt, for example, in the debate
between subjectivity and objectivity in such dieeeseas as criminal law and international
law (see further M. Tushnet, 'Legal scholarship:céiuses and cures' (1981) 90 Yale LJ
1205). More specifically in the law of contracty fexample, there is a clear dichotomy
between those concepts which favour individualiéon,example, freedom of contract
which may result in a defenceless individual betagen advantage of by a more
powerful individual or company, and those conceptsch favour altruism, such as
duress and undue influence. Within the capitaéighl order with its liberal philosophy,

contract law is dominated by the former.
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The second contradiction Kelman identifies in theaal lawyers' critique of liberalism
is:

. the contradiction between a commitmenth® traditional liberal notion that
values or desires are arbitrary, subjective, indival, and individuating while facts or
reason are objective and universal and a commitnterthe ideal that we can 'know'
social and ethical truths objectively (through atijee knowledge of true human nature)
or to the « hope that one can transcend the usistindtion between subjective and
objective in seeking moral truth. (A Guide to @ali Legal Studies, p. 3. Kelman

identifies a third contradiction between intentiiean and determinism, see A Guide to
Critical Legal Studies, pp. 86-113.)

The second contradiction is pointed at one of téetral tenants of positivism - the
separation of law from value judgments. Nevertreles with the first contradiction

between individualism and altruism, this aspectsghather than simply a critique of

writers such as Kelsen. The main thrust is thah teryday culture and the liberal
theory that supports and legitimates it downgradiies and beliefs to the extent that
they are simply seen as matters of taste, pecididhe individual, whereas reasoned
analysis of facts and laws yields universal maximigch can guide any individual's

behavior.

The aim of the critical scholars is to show thatseh contradictions are to be found in all
legal concepts and rules, even in the so-calledr @dases where the contradiction has
simply been successfully repressed over a peridangf. The assumption behind this is
that within each contradiction one set of valuegpasamount in liberal legal theory,

namely individualism over altruism and objectiviswer subjectivism.

7.1.6 Deconstruction: trashing, delegitimation a nd

dereification

These are the various techniques the critical lasvyese to reveal the underlying
contradictions in the law and the deep-rooted hibias of power that are also hidden
beneath the neutral exterior of the law. The prditmotivations behind these techniques
must be understood for they too tend to be obscuredthe dense, often
incomprehensible, language of the critical lawyérese motivations are made clear in
the following extract:
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There is little systematic work on law and powespie the fact that a defining feature
of law is that it operates to facilitate exploit@ti and discrimination. . . . We therefore
need to explain how this concept of 'law' is usepistify the political order of modern
society. . . . The pervasiveness of law in moderiesy means that law must be
challenged from within by means of what we calblegsurgency. It is not enough to
be critical of law and its underlying political stctures; we need to move beyond mere
criticism to critique and thereby expose the codittions underpinning the principles,
policies and doctrines of bourgeois law. The matezffects of law and the ideological
bases upon which it is manufactured must be andlgsel deconstructed in order to
comprehend the power of modern legal discourse d@anant intellectual paradigm.
(S. Adelman and K. Foster 'Critical legal theorietpower of law', in I. Grigg-Spall
and E Ireland (eds), The Critical Lawyers' Handbdgbkndon: Pluto Press, 1992), p.
39)

Deconstruction of law and legal language takesethmain forms. "Trashing' is essentially
aimed at revealing the illegitimate hierarchieswpostructures) that exist within the law
and society in general. The task of the criticalyjlers is to reveal those hierarchies and
undermine them. The hierarchy of power is not tingpke one envisaged by Marxists,
who see it in terms of classes, but is much momptex and found at every level,
including universities where there is a power refeghip between lecturer and student
(see A. Freeman, 'Truth and mystification in legiiolarship’ (1981) 90 Yale LJ 1229).

Indeed, trashing or debunking the traditional mdthof teaching law is an important
element in critical legal studies and has led tmeaniversities in the United States and
the United Kingdom actively pursuing a critical ada. The following extract from
Kelman explains the purpose of trashing or debunkin
We are also engaged in an active, transformativa@ro-syndicalist political project.
... At the workplace level, debunking is one pdra explicit effort to level, to
reintegrate the communities we live in along exiyicegalitarian lines rather than
along the rationalised hierarchical lines that cantly integrate them. We are
saying: Here's what your teacher did (at you, ta)ymm contracts or torts. Here's
what it was really about. Stripped of the mumboaphere's a set of problems we

all face, as equals in dealing with work, with pick, and with the world. (M. G.
Kelman, 'Trashing' (1984) 36 Stanf L Rev 293 &23%.)

'Delegitimation’ appears from the writings of thetical scholars to be a slightly
different aspect of the deconstruction process. #imed at exposing what the scholars
see as one of the most important functions of lawailiberal society, namely the

legitimation of the socio-economic system of thatisty. To delegitimate law the
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scholars attempt to strip away the veneer of legity to reveal the ideological
underpinnings of the legal system. To many schdlaeslegitimacy conferred on the
social system by the law is vitally important t@ tbontinuance of that system with all

its unfairness and exploitation:

The law's perceived legitimacy confers a broadgitifeacy on a social system and
ideology that . . . are most fairly characterisgddomination by a very small, mainly
corporatised elite. This perceived legitimacy df taw is primarily based on notions of
technical expertise and objectivity and the idealimodel of the legal process. . . . But it
is also greatly enhanced by the reality that the i3 on some occasions just and
sometimes serves to restrain the exercise of pofierKairys, 'Introduction’, in D.
Kairys, (ed.), The Politics of Law. A Progressive Critiquegv. ed. (New York:
Pantheon Books, 1990), p. 7.),

Generally speaking the law serves to mask explmitdiy using the imagery of fairness,
equality and justice. The summary of the criticap@ach to contract law given below

(see 2.1) will illustrate this.

Finally an aspect of the deconstruction proces<hvis firmly linked to trashing and
delegitimation is 'dereification’. For critical siars like Gabel, the law is characterised
by reification, which involves a gradual processeveby abstractions, originally tied to
concrete situations, are then themselves used,opedate, instead of the concrete
situations. Simply put, the abstraction or condaes on the form of a thing. This
process can be seen in the law, which over theudestof its development gradually
becomes divorced from the actual human relations ittempting to regulate. The
process is not obvious but is clouded in legal figation so that people both within the
law, and outside the law but subject to it, mistake abstraction for the concrete.
Concepts like mortgages, consideration, trustsiswibke on a life of their own and
become totally divorced from their original condept In so doing the purpose behind
the concept becomes disguised. In the case oktia terms listed, the purpose behind
these was the facilitation of monetary exchangea isociety built on the control and
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movement of capital. ‘Legal reification is morerthast distortion: it is also a form of
coercion in the guise of passive acceptance oéxisting world within the framework of
capitalism'. Dereification is simply the recogniti@nd exposure of such fallacies, to
reveal the law as it really is.

7.1.7 The constitutive theory of law

This final trend in the critical legal studies mawent is not only part of its critique of
the liberal legal tradition, but is also part oétmovement's attempt to escape from the
Marxist shackles of determinism.

. . . law is not simply an armed receptacle foruesl and priorities determined
elsewhere; it is part of a complex social totalitywhich it constitutes as well as is
constituted, shapes as well as is shaped. (D. Kallgtroduction', in D. Kairys (ed.),
The Politics of Law. A Progressive Critique, red. éNew York: Pantheon Books,
1990), p. 6.)

The idea that law plays an important role in shgmnciety is part of the wider post-
modernist perspective that ideas, and not the esmnioase, constitute (form or make up)
society. It follows from this that if there is t@ Isome sort of order in society, there must
be a convergence of ideas including ideas andfbell@out law, in other words a 'shared
world-view'. The critical legal scholars' critiqie therefore directed at 'the analysis of
world-views embedded in modern legal consciousng&b& aim is to attack the shared
world-view embedded in legal consciousness, toaleit® link to domination in capitalist
legal societies, and to change that consciousiiéss.is not an easy task because the
constitutive power of the dominant shared worldaviem society is grounded in that
world-view's claim to be the truth, and since 'gweorld-view is hostage to its claim to
be true, its constitutive force can be undermirgadyf if this claim can be refuted'. The
shared world-view that the liberal order is theyanlie and natural system can be refuted
if it is shown that there is any number of altewatways which would not result in
exploitation and injustice. One suggestion of arerahtive way is contained in the
writings of Roberto Unger reviewed below. Firstwewer, a more specific example of
CLS work will be examined.
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7.2. Critical Legal Studies and Feminist Legal Theory

Feminist legal theories represent a most importantdern development in the
analysis of law, concerned with the treatment om&a by the legal system and the
perception, or lack of perception, of women's eoee and needs in legal provision. In
engaging with this agenda feminist theories noy aaek to identify and counter a
traditionally male-oriented legal system but als@uestion male-oriented theories and
ideologies. Part of this latter element of feminigtught emphasises a rejection of a
search for objective 'truths' about law and putisiplace a contextual understanding
of law as a social construct which is a productofariety of influences, some of
which are covert or even unrecognised. It is alggested in some feminist theory that
a 'male’-oriented appreciation of law emphasisevisiualism and 'rights' at the
expense of 'female’ emphases upon interaction aogeaation. This in turn demands
a radical new methodology in legal theory whichasa significant extent, found in the

critical legal method.

Feminist theory is by no means limited to the cehtd critical legal studies; if it
were, that might be seen as fundamentally incamgistith the dynamic of the feminist
approach to legal theory. Anne Bottomley, Susies@iband Belinda Meteyard

remark that:

Feminism and critical legal studies are, of counsey entirely different creatures.

Feminism is only partially and peripherally concstnwith academic theorising. It is
motivated by the dissatisfactions of a wide spewtnf ... women and by the everyday
experience of such women. (‘Dworkin; Which Dworkiféking Feminism Seriously' in

P Fitzpatrick and A. Hunt, eds., Critical Legal @as (Oxford: Basil Blackwell, 1987),

p. 47.)

In this context, therefore, critical legal studies citmiie a useful method rather than a

defining context. The method is, however, importanaaseans of demonstrating the
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explicit and implicit male orientation of law and legalnanistration and the resulting
disadvantage and marginalisation often suffered by woiKkatnerine T. Bartlett offers

three basic elements which characterise a feminist liegafy. These are:

(a) asking the 'woman question’, i.e the extent ofgresence and recognition of
women's experience in law;

(b) feminist practical reasoning, meaning a reasomhgh proceeds from context
and values difference and the experience of the unempdwnend

(c) consciousness raising, meaning an explorafidineocollective experience of women

through a sharing of individual experiences.

(Katherine T. Bartlett, 'Feminist Legal Method' (19708 18arv L Rev, 829.) Upon
these bases feminist legal theory seeks to articulateen's perspective upon law and

thereby to empower women in the future developmerg¢aevelopment of law.

From a feminist perspective the expression of malidation in law may, in common
with other power structures subjected to critical legmalysis, take both overt and
covert, or even unrecognised, forms. Overt discrinronagainst women, as, for example,
in certain historic and sometimes continuing emplaymgractices, is by definition
obvious when encountered. It is closely similar to raserichination and other forms of
illegitimate disadvantage and falls more into the reafmolicy making than theoretical
analysis. Covert or unrecognised bias presents mucé diificult issues in the areas of

both theory and practice.

The key question here is the extent to which an inhgréndle' legal mindset implicitly
discriminates against women because it is framed in tehmsgle experience which does
not necessarily relate to that of women. Examples beafound, significantly, even in
some of the legal practices and provisions which arerinciple directed towards
securing gender equality. Equality is often taken to nsaply the establishment of
identity in the treatment of women and men. It must firs¢did that in a broad range of

situations the establishment of the co-equal treatment ofam#rmvomen as people is, of
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course, precisely what gender equality does mean.ekenyin other issues, where the
needs and experiences of women and men and tlspieceve experiences are not the
same, such an approach tends to treat women ‘as ifat@eynen with oppressive
consequences. In this context Joanne Conaghan ansel@hudleigh remark that:
Current conceptions of employment reflect a makennthey are built upon a notion
of the male worker who is full-time, long-term amdonised. Women workers tend to
deviate from this norm . . . their working pattears often interrupted and part-time. .
.. Thus, labour law both embodies and concealgémeler division of labour and, by
focusing exclusively on the world of paid work,ames the differing responsibilities

[of] ... men and women . .. (‘"Women in Confinetm@an Labour Law Deliver the
Goods?' in Critical Legal Studies, p. 133 at p. 337

Women may be disadvantaged even by legal structures pwhigortedly seek to take
account of female needs and experience but which dmgbe basis of analogy with
irrelevant, and sometimes outdated, male experience. &npg of this is the treatment
of maternity leave as, in effect, analogous to the Isiake of a male employee, as well
as the assumption that parenting is an exclusively ferabdgshown in the very limited
provision for paternity leave. Other failures of law to Idedequately with women's
experience may readily be found. The issue of domeggilence and its treatment by
criminal law and law enforcement agencies is an obvéwea of concern, characterised
by the recognition by English law IR v R[1991] of the possibility of rape within
marriage. Again in the employment sector, different retiremeges and pension
entitlement for women and men, which may prejudice eithear ox women who might
want to retire earlier or work later, has also been arisgoncern in the 1990s, with a
major compensation award to three women workers in teengustry in June 1996.
The essential point in many, although not all, of theseeroschas been put shortly by

Katherine T. Bartlett in her statement that the essential 'wamuaestion' in law is:

how the law fails to take into account the expar&nand values that seem
more typical of women than of men, for whatevesoea or how existing legal
standards and concepts might disadvantage womEemihist Legal Methods'
(1970) 103 Harv L Rev, p. 829 at p. 837.)

The value of critical methodologies in the display and amabyssuch gender distortions
in law and legal administration should be evident. The poibhetemphasised is perhaps

that of the disadvantaging effect of concealed and é&etdy unrealised bias in a legal
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order which has for the most part developed fronkemather than female experience.
This is not to assert a 'conspiracy theory' orléanct that all law discriminates against
women. It is also not necessary to assert a genddusive model in which there are
claimed to be wholly incompatible ‘individualist' ale and ‘collectivist' female
viewpoints. This latter claim is also sometimes eaa relation to different human
cultures and in both cases it can unwisely be fitegothat we are, in an Aristotelian
sense, social individuals, i.e. each person, woaraman, is an individual who lives in
association with others in a social structure. Kég endeavour of feminist legal theory
may rather be to identify a fact of social, polfiand legal history which in many
important respects fails adequately to take accofitite experience of somewhat more
than half of the human population. This is expressifailure to afford mutuality and
recognition not only to women as members of sodietly in fact, a failure to recognise
the mutuality of all society's members, women anghmSuch failures, based upon
whatever form of improper discriminatory selectyigenerate alienation and, ultimately,
disfunctionality in the working of a legal ordethd& ways in which this has happened and
the present real extent of the problem are theesssentral to the interface between
feminist legal theory and critical legal studieshisl then opens the question of
deconstructive and positive agendas. Much of titearlegal endeavour is concerned
with the identification of defects and conceale@ratas in law; feminism is at least as
much concerned with establishing proper recognitbwomen's experience in society
and law. Nonetheless, the identification of thersesi of marginalisation and alienation

may be seen as at least an important stage incegg®f response.

Postmodern Legal Theory

7.3.1 Introduction
Postmodern legal theory is the latest radical théorchallenge the liberal orthodoxies

that society has a natural structure and that dyisto simply a process of evolution
towards that truth. Grand claims made by Fukuydorainstance, that history has come
to an end 'since the entire world - or those paftg that counted for anything - had

converted to free market capitalism and liberal demacy', are ridiculed by the
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postmodernists (C. Norrighe Truth about Postmodernig@xford: Blackwell, 1993), p.

1. See F. Fukuyamdhe End of Liberty and the Last M@ibondon: Hamish Hamilton,

1992)). Liberalism and capitalism are not the ehthe road but are simply the major
components of what the postmodernists call ‘modermilodernity’'s structures, its laws,
its literature, its architecture, its art, in famhy of its products, are all subject to
'deconstruction’, a process which reveals numeattesnatives. An inherent aspect of
this process is a recognition that society is symphde up of a complex network of
subjectivities and contains no objective truthsnatural laws upon which it can be

grounded.

Developing the radical critique promulgated by @rtical Legal Studies movement in
the 1980s, postmodern legal theory offers a mocfopnd, indeed more disturbing

vision of law and society in the 1990s.

7.3.2 A Critique of the Enlightenment
Postmodernism groups 'progressive’ versions obryisinder the label 'Enlightenment'.

Followers of these versions believe that the 'BHwégment brings "light, and
modernity's task is to finish the task that theigrienment began. The progressives, the
Lockeans, Benthamites, Millians, Social-Darwiniss;dd most Marxists see the
Enlightenment as the unleashing of a great potefdia good'. 'The shackles' of
superstition 'that held back political organisatiahought, individual liberty, and
production were overthrown' by the Enlightenment [@uzinas and R. Warrington,
Postmodern Jurisprudengeondon: Routledge, 1991), pp. 6-7). Followers afdarnity
deride the postmodern as ‘chaotic, catastrophiglistic’' and 'the end of good order'.
Postmodernists, on the other hand, characteriseemibg as 'an iron cage of
bureaucratization, centralisation and infinite npaiation of the psyche by the "culture
industry" and the disciplinary regimes of power akwbwledge', while portraying

postmodernism as 'an exhilarating moment of rapture

It defies the system, suspects all totalising tiwwamnd homogeneity and opens space for

the marginal, the different and the 'other'. Poskenoism is here presented as the
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celebration of flux, dispersal, plurality and Idsat. (Douzinas and Warrington,
Postmodern Jurisprudenge, 15.)

The post-Enlightenment concept of progress, of teeismodernisation, with its
overriding sense of movement towards the truthmata-narratives' is rejected. In law,
modernist theories such as those presented by Kalden, Dworkin and Finnis try to
portray law as a unified whole, and posit the fléaw as the method of 'neutral, non-
subjectivist resolution of value disagreement asas conflict'. However, in the reality of
the postmodern world where such rigid homogenestyeicognised as being imposed
arbitrarily, 'the panglossia of statutes, deleg&gtslation, administrative legislation and
adjudication, judicial and quasi-judicial decisioraking; the multiform institutions and
personnel; and the plural non-formal methods gbutis avoidance and resolution cannot
be seen any longer as a coherent, closed enserhbsldes or values'. Despite this,

modernist theories still attempt to legitimate ithea of a closed, logical legal order.

The lineage of postmodernism in law can be tragak o Legal Realism's fundamental
tenet that law is an instrument of policy, whichswamplified by the Critical Legal

Studies movement's statement that all law is pslitiHowever, the postmodernist
disenchantment with the rationalist desire to msdease of the world is much more wide
ranging than either of its predecessors. Its targe¢ everything from art to science and
beyond. Indeed, its scepticism is so profound thatherently knows no bounds, for

there are none, only 'flux, dispersal, pluralityddocalism' (Douzinas and Warrington,

Postmodern Jurisprudence.,15).
Postmodernism, then, is the rejection of . . . faitlationalism, and a recognition
that any argument, no matter how perfectly logica, only as good as its
presuppositions. Thus the postmodernist proclaiims death of western 'meta-

narratives' such as capitalism, liberalism, and mam. But along with their
rejection of rationality comes the rejection of gassibility of truth.

Nevertheless, there is the possibility that postenodm, by rejecting many aspects of
modern society, does have a positive agenda. Pdstmem, as shall be seen, has an
image problem of its own in the sense that it emad as nihilistic, having no purpose

except to undermine. As shall be seen, though nmoponents seem to offer no
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solutions, others hold out a more positive agemtia is revealed in Balkin's rejection of

the Enlightenment:

The Enlightenment sought to free humanity fromdahains of unthinking tradition and
religious bigotry. It sought to master the worldaiiigh science and remake the world
according to the dictates of reason. It soughtnidetstand and recast society in rational
and scientific terms, and it was confident aboet dbility of the human intellect to do
this. Two centuries later, humanity is imprisongdnew chains that the Enlightenment
forged for us. These are the chains created byagi¢echnology, and rationality, which
in the course of liberating us subjected us to riemms of control, bureaucracy,
mediaization, suburbanization, and surveillance. afleneed liberation, we still need
emancipation, but now it is from the productsoofr previous emancipation - from
computer data bases, sound bites, political actimmmittees, voodoo economics,
electronic surveillance, commodified video imagesd the industrialization of
professional culture. The emancipation we now megcannot be on the same terms as
those proposed by the Enlightenment. It must, astlén part, be a rejection of the
terms by which we freed ourselves from pre-Enlightent thinking. (J. M. Balkin,
'What is Postmodern Constitutionalism?' (1992Miéhigan Law Review. 1966 at p.
1989.)

7.3.3 LYOTARD AND FOUCAULT
The postmodernist dialectic is perhaps too narropdytrayed as simply a recipe for

relativism when in fact it is a positive method fofcing individuals to confront and
change the rigid contexts and structures (includeags) within which they have
arbitrarily confined themselves. In this sensesitiliberating philosophy. This can be

understood by Lyotard's depiction of the worldiué painter and the writer:

If they do not wish to become supporters (of mingrortance) of what exists, the
painter and the writer must refuse to lend themeselo such therapeutic uses.
They must question the rules of the art of painbngf narrative as they have
learned and received them from their predecessSwsen those rules must appear
to them as a means to deceive, to seduce, andassuee, which makes it
impossible for them to be 'true’. Under the commmame of painting and
literature, an unprecedented split is taking plataose who refuse to reexamine
the rules of art pursue successful careers in ngasormism by communicating,
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by means of the 'correct rules', the endemic ddsiraeality with objects and
situations capable of gratifying it. (Lyotard, TRestmodern Condition, pp. 74-75.)

Those painters and writers who do not conform éoatbcepted rules struggle to get their
works seen or read, for they are not accepteckab artists. However, a realisation that
those rules will have originated in a context bregkpiece of art or literature shows the
falsity of the belief in the truth as representsdthose rules. Those rules in fact just
represent one view or approach, they have no suparprior claim than any other view

or approach. A context breaking writer may statitexary school which becomes so

established that it eventually becomes the orthpdblke mistake is then made to elevate

the orthodoxy to the level of a received truth.

A postmodernist painter or writer is in the positiof a philosopher: the text he writes,
the work he produces are not in principle goverbgdre-established rules, and they
cannot be judged according to a determining judgmdiyy applying familiar
categories to the text or to the work. Those raled categories are what the work of
art itself is looking for. The artist and the writedhen, are working without rules in
order to formulate the rules of what will have befeme. Hence the fact that work and
text have the characters of an event; hence als®y always come too late for their
author, or, what amounts to the same thing, thein put into work, their realization
(mise en oeuvre) always begin too soon. Post madleutdd have to be understood
according to the paradox of the future (post) almiemodo). (Lyotard, The Postmodern
Condition, p. 81.)

In essence, postmodernism is not anti-modernismadd_yotard's example illustrates 'a
work can only become modern if it is first postmodeso that postmodernism is
definitely 'a part of the modern’, not a historipatiod beyond modernity.

In some ways it is better to view postmodernismp@s-structuralism or post-positivism

- a rejection of the structured, logical and ingynconsistent picture of society and law
exemplified in legal theory by Hart's union of pang and secondary rules, or Kelsen's
pyramid of norms. 'Positivist structuralism . redts the given order as the natural order
when in reality 'all truths are, in fact, produofspast practices'. Those past practices are
founded upon power (F. Nietzsche) particularly @wgr is seen as something much

more than repressive coercion. As Michel Foucanihts out:

. . . power is not to be taken as a phenomenomefindividual's consolidated and
homogenous domination over others, or that of aoemor class over others. What,
by contrast, should always be kept in mind is gaater, if we do not take too distant a
view of it, is not that which makes the differefmdween those who exclusively
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possess it and retain it, and those who do not litaaed submit to it. Power must be
analysed as something which circulates, or rattmnething which only functions in
the form of a chain. It is never localised herdlmre, never in anybody's hands, never
appropriated as a commodity or a piece of wealtbwer is employed and exercised
through a net-like organisation. And not only daliinduals circulate between its
threads; they are always in the position of simud#tausly undergoing and exercising
this power. They are not only its inert or consegtiarget; they are also the elements
of its articulation. In other words, individuals @the vehicles of power not the points
of application. (M. Foucault, "'Two Lectures' in Gordon (ed.), Power/Knowledge
(New York: Harvester, 1980), p. 96.)

Foucault's neo-Marxism shares with postmodernismeaphasis on the 'shifting
relationships between self and other' , in thaira point a person is exercising power

and in another instance she or he is subject to it.

7.3.4 ldentity and the 'Other’
The postmodernist concern with the 'other' comtzagscertain extent the perception that

it has no ethical content. In simple terms the€dthppears to be the individual who is
outside the system, who is disadvantaged by itughowith Foucault in mind this
categorisation must necessarily take place at aaratel, for at a micro level we are
both powerful and powerless. In the legal spheee'dther' cannot assert that the law is
on their side within the current structures sindee tsystem alienates them.
Postmodernism recognises that they have an eqaish ¢b consideration since their
assertions are no less valid than those who arangalyed by the system, indeed no less
valid than the views of lawyers, judges or poldits. The concept adhe 'other' is
important in postmodernism, given that much of aaditional thinking is based on
presumptions, what the postmodern feminist would lasete, male, and middle class,
thereby excluding lots of other groups and individualsnftbe structures of society. In
essence postmodernism is inclusive in that it purports torage the 'other'. Indeed,

following Foucault, by embracing the 'other’ we are afsbracing ourselves.

Take for example the case Bfv Bentley(11 December 1952. The original trial is
recounted by the Court of Appeal on 30 July 1998 whentlBy's conviction was
qguashed. The judgment can be found at http/Avww.courtgegov.uk/bentley.htm).

Bentley, aged 19, but with a much lower mental age,omasicted of murdering a police
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constable after he was in a struggle with anotfferen. He shouted to his younger friend,
who had a gun, 'Let him have it Chris’. What ddeg mean? The prosecution argued it
meant 'shoot him', whereas Bentley's defence cobwmgeed 'let him have the gun'.
Bentley was convicted and hanged. It could be gtyoargued that Bentley was only
guilty of 'using ambiguous language'. He did naiathhe officer, but he was a victim of
the system that needed to find someone guilty arkécute them, particularly when the
murder involved an attack on the representativesd#r, and the individual who fired the
gun was too young to be sentenced to death. Thevisssimply a reflection of society's
attitudes. Postmodernism considers such casegjnthe inherent absence of ‘truth’ in
any case, recognises the plight of the defendawelisas the victim.

However, clearly the case Bfv Bentleyis a hard case in terms of establishing intent. In
the case of someone who in a similar case shdutst'siim dead’, then the positivist
would contend that there is no ambiguity in languagd the defendant is clearly guilty.
The postmodernist, however, would contest the rigudcation of the issue of intent by
the courts. A parallel can be drawn with Camugdision of suicide (A. Camughe Myth

of Sisyphus(London: Penguin, 1981), p. 13). Camus states thate are multiple
explanations for why a person commits suicide idicig the fact that the individual's
friend addresses him indifferently on the day iresfion. Similarly, there are multiple
explanations for why the defendant uttered thosedgydncluding the possibility that he
feared for his own life.

In essence there is no truth, only versions dPiesumably, for the postmodernist, the
court should cease to apply rigid rules of law otemtion for instance and widen its
doors to let in an open-ended discussion aboutesigonsibility of other individuals and
the wider community for the crime. In essence Was the end result of the inquiry into
the death of the London teenager, Stephen Lawrdiieport of Sir William
MacPherson,The Stephen Lawrence Inquirgm 4262-1 (London: The Stationery
Office, 24 February 1999)), where responsibility loee death of the black teenager was
widened beyond the five suspected of the stablurigd police, and then to society as a

whole where there is clearly still a high levelratism. However, this 'postmodernist’
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conclusion seems to have been forced only becassitutional racism in the police led
to the failure to prosecute the five suspects.'ffraper’ case had been mounted against

them, then responsibility would have stopped afitreeindividuals.

The rigid structures of the law have been variousgd to provide an artificial definition
of a 'tribe' and of 'native title' thus denyingdanghts to the Mashpee Indians of Cape
Cod in the United States (J. Wicke, 'Postmoderntiieand Legal Subject’, p. 465), and
the Yorta Yorta people of Austral{&uardian Weekly21 March 1999, p. 13). Although
it is inherently unclear as to what a postmodernestult’ would be in these cases, it is
contended that the coming together of ‘postmoderaisd the Law, with its stern capital
"L" intact, promises to be a dynamic coupling, postilernism offering to put its
delirious spin on the rigor and fixity of the body the law'. Presumably then, given
postmodernist concern with the 'other’, the lawustheeek to accommodate their claims
but to what extent and in what manner cannot beraeted until we have a truly fluid

postmodernist debate in such disputes.

7.3.5 Postmodernism and Fundamental Values

There appears to be a contradiction at the heatteopostmodernist concern with the
‘other’, at least if this concern results in thevation of certain 'truths' over other
contrasting ones. In many societies women and lramnorities have been

disadvantaged, there is no doubt about that, baet dbestion remains whether
postmodernism can embrace these 'others' overdppressors, namely the sexists and
racists still found in great numbers in society.lalle Barnett recognised that

postmodernism presents a problem for feminism:

The implications of the postmodern critique for if@st jurisprudence are profound. If
‘grand theory’ is no longer sufficient to explairomen’s condition, concepts such as
patriarchy and gender, the public and private, leaheir explanatory force, and
throw doubt on the potential for a convincing cadrdrtheoretical understanding of
women’s lives and conditions. In place of grandotige there must be developed
critiques which concentrate on the reality of theedsity of individual women's lives
and conditions, critigues which reject the univdistafoundation a list philosophical
and political understanding offered by modernisnithvihe ‘age of innocence' lost, in
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its place there exists diversity, plurality, conipgt rationalities, competing
perspectives and uncertainty as to the potentialittheory. (H. Barnett, Introduction
to Feminist Theory (London: Cavendish Publishe@98), p. 180.)

This certainly challenges the different branchegeafinist thought, from liberal through
to cultural and radical, to re-think their genesations over the condition of women in

society.

Inherent in the postmodernist tradition is what ¢aut has labelled the 'death of the
Subject’ (M. FoucaulPower | KnowledgéNew York: Pantheon Books, 1972), p. 117),
which simply means 'recognising the multiplicity stfibjectivities, identities, which
inhere in the individual and recognising that eaddividual is comprised of multiple
subjectivities. The postmodern Subject has multigmtities as he or she moves in and
out of differing milieux'. The question, in the real tradition, is why a particular
individual is oppressed or is the oppressor. Fama the answer is not always because
of male dominance, or at least that is the implecabf postmodernism. Hilaire Barnett,

provides a way forward for feminism if it is to erabe the latest radicalism:

Feminist theory which fails to identify the diffeces between women, and the
impact which those differences have on women's, lifaéls to be inclusive. The
scepticism with gender may be helpful in so fait abliges feminist scholarship
to 'demote’ gender as an organising concept, ifas@s it has been the dominant
concept in feminist modernist theory, and to setdge alongside crucial other
factors such as race, class, age, sexual oriemattbe local and specific (as
opposed to the universalising and general) and athf Thus a postmodern
feminism must focus on the specificities of womlares, rather than assuming
the commonality of all women's lives. Feminist @lism must replace feminist
modernism. (Barnett, Introduction to Feminist Jprisdence, p. 197.)

Nevertheless, within the all pervading relativisimpostmodernism there appears to be
no grand theory which explains why feminism is egreferred to sexism. What makes
sexist attitudes wrong? What makes racist attitudesng? The extent to which
postmodernism can recognise, however fleetinghghared morality within society is
guestionable. Certainly postmodernists have beeawiliiecritical of liberal attempts to
overcome the subjectivity inherent in moral disseurLiberal appeals to 'We the People'
(Ackerman), 'the Interpretive Community' (Fiss)ersons in the Original Position'

(Rawls), or even 'Hercules' (Dworkin), are simplgneeniently abstracted 'supra-
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individual subjects' with no base in the world eflr individuals. They represent the
'mythical fashioning of supra-individual subjectemtities’ with the sole purpose of
legitimating liberalism (P Schlag, 'The Empty Gaxlof Liberal Justification' (1997) 96
Michigan Law Reviewt at p. 13. Schlag is deconstructing, B. Ackernvada,the People

- Foundationg(Cambridge Mass.: Harvard University Press, 1984)6-7; R. Dworkin,
Law's Empire(London: Fontana, 1986), pp. 238-40; J. RawAs,Theory of Justice
(Cambridge Mass.: Harvard University Press, 19P1)11; O. Fiss, 'Objectivity and
Interpretation’ (1982) 3&tanford Law Review39 at p. 745). The refusal of liberalism to
enforce even what appears to be shared moraligwour of an elitist academic representa-
tion of that morality is perhaps evidence of thecéoof the postmodernist critique. Even
Lord Devlin's shared morality, criticised by margr toming too close to opinion poll
morality, is based on the hypotheticahnon the Clapham omnibus. Modernity's denial
that society's 'values' are based on a shiftingjugiced, majoritarian morality is
unconvincing. The moral relativism revealed by pusiernism may be nearer to reality
but its potential reduction of the views of Martinther King to the same level as those of

the Grand Wizard of the Ku Klux Klan is, to say thast, deeply disturbing.

7.3.6 Derrida and Deconstruction

Poststructuralism is at the heart of postmodern&md,Jaques Derrida is commonly seen
as its founder. Derrida, Foucault and Lyotard ao¢ academic lawyers, but their
postmodernist/poststructuralist writing in the arez literary criticism, history, and
philosophy respectively, have made their impactriDa's deconstruction, in particular,

has been tremendously influential, since law i8 literature:

Language is a complex web of signs and, for Dayricc metaphorical. ?

Metaphor is a figure of speech in which a word optarase is applied to an
object or action that it does not literally denateorder to imply a resemblance,
as in he is a lion in battle. Language can neveaméterally what it says -

language is made up of metaphors and symbolisnigir@iBarnett, Introduction

to Feminist Jurisprudence, p. 185.)

In the use of language, modernism posits the béhat language discloses dire
relationship between the word and the world - thagipal function oflanguage is

representational - it depicts the way things atee proposition depicts reality. 'This is a
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chair' is a statement of truth. However, even muder admit that some statements are
simply statements of opinion - this chair is bealltiThe postmodern approach is that
there is no division of language into fact and apin all statements are opinions. How
can this be? How can a challenge be made to the paxposition that 'this is a chair'?
The answer is because language is inherently imdetate. The postmodernist would
argue that there is no true meaning to the conokpghair - even what appear to be

factual statements are open to debate and decoinstru

This is all the more so in law in which the langeag already an abstraction from reality
- the concepts of ‘family' or ‘property’ in law aegoved from the ones in 'reality’ - and
the debates revolve around them. Neverthelesgjubstion to be asked is if there is no
meaning in legal language, why do postmodernistcexm themselves with it? The
answer lies within semiotics which aims at an usiderding of 'the system of signs which
creates meaning within a culture'. Language ishalte is. "There is nothing outside the
text' - that is the postmodernist message - largleag to be examined to see what it
reveals about the person using it or the clasefgns using it (see J. M. Balkin, 'Being
Just with Deconstruction' (1994) 3@dcial and Legal Studi&93 at p. 394). Statements
in law are assertions - assertions of the truthsbuply assertions. In choosing between
competing assertions, an individual will favourgbavhich clash least with everything else
that person takes to be true. In legal terms theisaself-reinforcing since individuals
agree with the 'right' legal propositions becaumsy ffit into the legal system which is
presumed to be 'right' -the whole system is basedaninant assertions which must
ultimately be built on pure ideology or power. mstway the law and the legal system
are self-perpetuating hierarchies.

The overriding postmodernist message is that thb ts, there is no truth. If everything is
subjective, there are no meta-narratives, no aliegivalues, then is deconstruction
simply painting a desperate picture of societyhim late twentieth century - a cultural and
moral wasteland? Binder's evaluation of Derridtha 'probably no one has contributed
more to the . . . disenchantment with cultural tdgnthan this Algerian born post-

structuralist’ (G. Binder, 'Representing Nazismvéchcy and Identity at the Trial of
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Klaus Barbie' (1989) 98 ale Law Journall321 at p. 1373). Furthermore, Binder points
to the inherent problem with post-structuralisnts-vialueless-ness. There is no measure
by which we can evaluate the Holocaust, nor angrothherently evil act such as the
genocide in Rwanda in 1994. Derrida was clearlyraved this consequence when trying
to defend another deconstructive theorist, PauMda, who had been accused of pro-
Nazism. Although Derrida tried to define 'deconstian as opposition to Nazism, he
employs the very logic he condemns. In so doingurecceptably implicates those who
identify with Judaism in their own persecution'r{iBer, 'Representing Nazism', p. 1373).
Binder expands on this conclusion:
First because deconstruction shows every arguneegbhtain its opposite, it seems
nihilistic. Second because deconstruction is saithhnihilate the subject’ - to deny
the individual identities of authors and of chaexst - it seems to deny individual
responsibility for evil. Third, because it exposhke futility of efforts to deny loss,
contradiction and violence, deconstruction seemsutge acceptance of their
necessity. Perhaps an 'antihumanist’ philosophyt thidempts to annihilate the

subject sees no great loss in the annihilation wbjexcts. (Binder, 'Representing
Nazism', p. 1377.)

Derrida denies that an individual, group or cultaen be identified by adherence to
scripture or moral code, because such codes withyd be contradictory. It might be
supposed that the deconstruction of identity is thay may lead to a better world, in
the sense that a realisation that such identitiesreaningless may result in a world
where individuals do not define themselves and tifierothers in terms of race,
ethnicity, religion, or sex, thereby making perseeu of individuals or groups of
individuals on these bases less likely. Howeveat (hossibly hypothetical) gain may be
argued to be outweighed by the fact that deconstruactually seems to legitimate the
beliefs or codes of the persecutors by placing thethe same level as those beliefs of
the persecuted. Indeed, Derrida seems to argue'liteatNazism, all creeds define
themselves by their antipathies'. Thus, 'Derrida is driven to the unacceptable
conclusion that one cannot claim a Jewish ideragyauthentically one's own without

becoming a Nazi' (Binder, 'Representing Nazisnl324).

The question then is whether cultures and minarivél disappear because of possible

post-structuralist 'enlightenment’, or because $tazor a similar ideology has already
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‘cleansed’' them. Individuals within ethnic, religgoor other minorities, whatever our
views of their creed, deserve better protectiomffgersecution than this - one such form
of protection is the law, for instance the rightsronorities contained in Article 27 of the
International Covenant on Civil and Political Righ&nd its accompanying mechanisms.
International law is not posited as a panaceaabldast it provides a universal, concrete,
and in many ways 'moral’ code - a foofrjus gentiumOf course, the texts of international

laws are equally susceptible to the pens of therdgctionists.

Nevertheless, postmodernism contains within it whas been labelled ‘affirmative

postmodernism’, where 'not all socio-political actis decried, not all values are rejected’,
as well as 'sceptical postmodernism' which foclmeshe negative: the uncertainties and
ambiguities of existence'. Representing the forstieram, Balkin, for instance, makes the

following statement:

The deconstruction of legal concepts, or of thaadagsion that informs them, is not
nihilistic. Deconstruction is not a call for us forget moral certainty, but to remember
aspects of human life that were pushed into thédracnd by the necessities of the
dominant legal conception we call into questionc@restruction is not a denial of the
legitimacy of rules and principles; it is an affiation of human possibilities that have
been overlooked or forgotten in the privileging mdrticular legal ideas ... By
recalling the elements of human life relegatedh® margin in a given social theory,
deconstructive readings challenge us to remake dbminant conceptions of our
society. (J. M. Balkin, 'Deconstructive Practiceddregal Theory' (1987) 96 Yale Law
Journal 743 at p. 763. Emphasis added.)

The question remains as to where those moral n&gsican be found. That it is wrong
to kill a person for no reason - killing for kiltys sake - is a moral certainty for affirmative
postmodernists as well as natural lawyers, butenthié latter can point to their universal,
unchanging, rational moral code, all the former isagconvictionthat it is wrong: 'the
point is that morality is not a matter of truth logical demonstration. It is a matter of
conviction based on experience, emotion and coatiers (J. W. Singer, 'The Player and
the Cards: Nihilism and Legal Theory' (1984) Y4le Law Journall at p. 39).
Nevertheless, 'the positive ethical thrust of dstttive theory' is inherent in its
challenges to the dominant conceptions which govéberal (legal) orders.

Deconstruction reveals the law's inadequacies. nOfiegal language is clearly
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indeterminate. Thus a deconstruction of how itsedito control and to oppress is clearly
ethical. Deconstruction helps individuals towardsedation upon realisation that the
system or society they are part of has no supeteom than a system or society they
might prefer. Deconstruction may appear anarchicdl it does reveal the coercive,

arbitrary and contingent nature of the legal systmmi the broader societal structures.

Derrida himself makes the claim that ‘deconstruacigojustice’, and that justice itself is
not susceptible to deconstruction (which impliest theconstruction has become the
meta-narrative). The logic of deconstruction doatssimply apply to legitimating legal
concepts such as the Rule of Law, or the consiitutiut to much more basic ‘truths’,
whereby good is given priority over evil, and ldeer death. Derrida's analysis of these
dichotomies or polarities is intended to reveat thare is no rational process whereby

one is given priority over the other.

It may be because of deconstruction's lack of anytd - there are no concepts that
are protected from its application - that Norrisiley attracted by deconstruction, states
that 'deconstruction is . . . an activity of thougimich cannot be consistently acted on
- that way madness lies - but which yet possessesescapable rigour of its own'.
Personal moral convictions may not be enough tp st@eneral descent into the
heart of darkness. Is it enough for deconstrudisnio state that ‘[p]eople do not
want to be beastly to each other . . . The evidene# around us that people are often
caring, supporting, loving, and altruistic, bothteir family lives and in their relations
with strangers'. From the killing fields of Cambadf the 1970s, the genocide in
Rwanda in 1994, to the indiscriminate shootingsuoarg within the United States and
other developed States on a regular basis, theeajpear to be plenty of evidence of
inhumanity. Postmodernism does not provide any arswo this, any criteria for
universalising the clear wrongness of these antedd its reduction of all ‘positive’
values to the same level as all 'negative’ valugsy be said to condone, even
encourage it. At most all that Derridian decongtomcseems to provide is stated by its

chief proponent in drawing conclusions on the Halst:

| do not know whether from this nameless thingechthe final solution one can
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draw something which still deserves the name efsdn. But if there were a lesson to
be drawn, a unique lesson among the always sindgggsons of murder, from even a
singular murder, from all the collective extermioas of history (because each
individual murder and each -collective murder is gsilar, thus infinite and
incommensurable) the lesson that we can draw tedayd if we can do so then we
must - is that we must think, know, represent ficsadves, formalize, judge the possible
complicity between all these discourses and thesiM@rere the final solution). (J.
Derrida, 'Force of Law', pp. 62-3.)

It may be because of this sort of equivocation thaist liberals ... are utterly

repelled by postmodernism's more extravagant \gsiomhich are cognitively

relativist, morally nihilistic, and politically amehistic' (M. Osiel, Mass Atrocity,

Collective Memory, and the LaiMew Brunswick: Transaction, 1997), p. 294).

Questions for discussion

1. Identify and define the main attacks on liberahlegeory by CLS.

2.  What alternatives do the CLS provide?

3. Identify the major elements the CLS share with Keoxism.

4. Analyze the relationship between Feminist legahand CLS

5. Why do post-modernists reject modernity?

6. What is deconstruction? What is its place in CL&Rnst-modernism?
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UNIT EIGHT

JUSTICE

8.1 Introduction

In the previous chapters, students are able to retadel the subject matter of
jurisprudence and the different endeavours maderdwide a complete theory of law.
You must have noticed that most theories, espgamtural law, tried to explain what
law is through its ultimate end, i.e. justice. Thisd the following two chapters (since
liberty and equality are principles of justice) at®out Justice. Justice concerns the proper
ordering of things and persons within a societyudlly, people use a simplistic division
of justice such as corrective justice, referringnt® manner with which society address or
redress wrong and distributive justice, concernétth Wwow basic social resources are
distributed among members. These aspects of justieetreated in detail by many
courses in law and other disciplines like economiicgurisprudence, we are concerned
with how society can cooperate for the interestalif and how the fundamental
institutions of such cooperation can be just omfited up on principles of justice. The
issues are broadly analyzed so that they apply@oyesituation in which they arise; for
example, chapter ten (equality) has similar apgroét addition, we are also concerned
with the fundamental concept of justice behindtthe aspects. As a concept, it has been
the subject of philosophical, legal, and theologieglection and debate throughout
history. A number of important questions surrougdunstice have been fiercely debated
over the course of western history: What is justivéhat does it demand of individuals
and societies? What are liberty and equality? Wieytlaey principles of justice? What is
the proper distribution of rights, duties, opportynwealth and resources in society:
equal, meritocratic, according to status, or sothercarrangement? There is a myriad of
possible answers to these questions from divergerdpectives on the political and

philosophical spectrum. That will be the concertha$ chapter and the next two chapters
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but this chapter provides the foundation for thet.re

8.2. Objectives

After studying this chapter students will able to:
» Define justice
» Distinguish the concept and conceptions of justice
» |dentify the principles of justice
» Identify under what condition those principles setected
» State the circumstances, which give rise to thestiue of justice
» Explain the concept of justice as fairness
» Define group differentiated rights
* Identify why group differentiated rights are theegtion of justice

» Explain how a just system can accommodate groderdiitiated rights

8.3 John Rawls: Justice as Fairness

Q. What is justice? What are the principles of jic#? What circumstances give

rise to the question of justice? What is fairness?

The most complete argument for the theory of jesiscpossibly that provided by Rawils,
who argues for his two principles of justice in ‘€dry of Justice” (1972). His theory is
of justice as fairness, accepting those princighes would result from an ‘original
position’ for the purpose of social cooperationthis original position the parties set out,
subject to conditions considered reasonable (afstemuveil of ignorance) and fair, to
agree the principles by which their society shdwddorganized. The original position is
thus a social contract position (remember natugals theory?) although the contract is a
hypothetical one. The conditions to be fulfilledfdre the contract are basic democratic

freedoms (also known as pre-conditions for demg@grasuch as expression,
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demonstration, association, and vote and to bedviote The ‘veil of ignorance’ requires
parties to temporarily put aside their backgrousutsh as envy, sex and status (social and
economic) because those are unnecessary for theespdo reach agreement on

reasonable and fair principles for all.

Rawls makes a distinction between the conceptastice and conception of justice. He
claims that any theory of justice must deal withhbof these. By a concept of justice,
Rawls means the role of its principles in assigmghts and duties and in defining the
appropriate division of social advantage. It iseesiglly an objective phenomenon. By a
conception of justice, he means the interpretatibrthe role of these principles in a
particular situation; for example, equal distrilbbatican be interpreted in many ways for
many particular situations to provide us conceike liberal, utilitarian and so on. He

acknowledges that this is much more subjective.

Rawls’ theory in its own terms is designed to capiéh situations where mutually
disinterested (self-interested) persons put forwewdflicting claims to a division of
goods and services under conditions of moderateiscaHis theory is of no application

in conditions of total scarcity.

The conception of justice for Rawls can be statedhie form of two principles as
follows: first, each person participating in agfee, or affected by it, has an equal right
to the most extensive liberty compatible with alliberty for all; and

Second, inequalities are arbitrary unless it isoeable to expect that they will work out
for everyone's advantage (especially for the ladgaintaged), and provided the positions

and offices to which they attach, or from whichytimeay be gained, are open to all.

The first principle is about providing everyone lwibasic human freedoms such as
freedom of thought, religion, belief, expressioatc. This principle highlights equality of
liberty for all, which means nobody is entitlednore or less liberty. The liberty referred

to here should be the most extensive that inclaflage list of freedoms and each to its
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most extent possible (limitations which do not gpfar all are not allowed on some).

There is no absolute freedom and therefore ahefthave to be limited at some point in
order to make them compatible with other peopleeedom (for a detailed discussion,
refer to the chapter on Liberty). The second ppleciis about equal distribution of

primary social resources to everyone and ineqealdire arbitrary but incentives should
be provided to the least advantaged without saordithe interest of the rest. The public
offices should be open for all under fair electosgstem and positions should be
allocated on the basis of merit (again, there isemdiscussion in the chapter on

Equality). The parties will choose these principdasce they are rational self-interested
people under the veil of ignorance and the priesderve the interest of all. The parties
also want the social cooperation to work and tloeegfthey want everyone to agree to the
principles.

The first principle has absolute priority over tbecond. This means there cannot be a
trade-off of liberty for the sake of distributiomr @conomic development. However,
Rawls admits that under scarcity or poverty thle nan be relaxed until a certain level of
economic development is reached because the quéstad survival rather than justice.
In addition, the question of justice does not asis®ng the community of saints but only
between self-interested people. The parties irctmract treat each other in farness, as
reasonable person averting any risk since it méagating others as one wants to be
treated. The contract affects not only those pa#ting in it but also those affected by it
or those benefiting from the practice. Consequenthe contract involves future
generations and the parties will be saving, as #reyself-interested on family basis too.
Once the two principles are selected out of var@ternatives, all the basic institutions
of the community will be found upon them and sugétem is considered as just and the
result as fair. There will be more discussion oa tlwo principles, in chapter nine and
ten. In the mean time, the Canadian philosophemli¢ka, most notable for his works
on communitarianism, identifies a major gap (unadsled issue) in Rawls’ theory in the

following section.
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8.4 Will Kymlicka: Justice and Minority Rights

Q. What are group specific rights? What is the besechanism to accommodate

and protect these rights?

Virtually, all liberal democracies are either moétional or Polyethnic, or both. The
‘challenge of multiculturalism' is to accommoddtese national and ethnic differences in
a stable and morally defensible way. It is incneglyi accepted in many countries that
some forms of cultural difference can only be accmudated through special legal or
constitutional measures, above and beyond the carmiglots of citizenship. Some forms
of group difference can only be accommodated ifrtheembers have certain group-

specific rights. For example, a recent governmebtipation in Canada noted that:

In the Canadian experience, it has not been endagirotect only universal individual

rights. Here, the Constitution and ordinary lawsalprotect other rights accorded to
individuals as members of certain communities. Buasommodation of both types of
rights makes our constitution unique and refletts Canadian value of equality that
accommodates difference. The fact that communghtsi exist alongside individual

rights goes to the very heart of what Canada isatbut (Government of Canada 199 1
a: 3)

Such a combination exists in many other federalesys in Europe, Asia, and Africa.

Even the constitution of the United States, whishoften seen as a paradigm of
individualism, allows for various group-specifigyhis, including the special status of

American Indians and Puerto Ricans.

There are at least three forms of group-specifibits: (1) self-government rights; (2)
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polyethnic rights; and (3) special representatights.

8.4.1 Self-government Rights
In most multination states, the component natiaesireclined to demand some form of

political autonomy or territorial jurisdiction, s to ensure the full and free development
of their cultures and the best interests of theopde. At the extreme, nations may wish to

secede, if they think their self-determinationngossible within the larger state.

The right of national groups to self-determinatiisn given (limited) recognition in
international law. According to the United NatioG#iarter, ‘all peoples have the right to
self-determination’. However, the UN has not defifgeoples’, and it has generally
applied the principle of self-determination onlyaeerseas colonies, not internal national
minorities, even when the latter were subject te fame sort of colonization and
conquest as the former. They demand certain poafesslf-government which they say
were not relinquished by their (often involuntaiygorporation into a larger state.

One mechanism for recognizing claims to self-gowernt is federalism, which divides
powers between the central government and regigu@units (provinces/ states/
cantons). Where, national minorities are regionabncentrated, the boundaries of
federal subunits can be drawn so that the natimmabrity forms a majority in one of the
subunits. Under these circumstances, federalismpoawide extensive self-government
for a national minority, guaranteeing its abilibyrhake decisions in certain areas without
being outvoted by the larger society. For exampheler the federal division of powers in
Canada, the province of Quebec (which is 80 perdemmcophone) has extensive
jurisdiction over issues that are crucial to thevsal of the French culture, including
control over education, language, culture, as waslkignificant input into immigration
policy. One difficulty in a federal system is maiming the balance between
centralization and decentralization. While most khoois want an even more
decentralized division of powers, most English GChaas favour a stronger central

government
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Similar systems of self-government exist, or aredsought, by many other indigenous
peoples. A recent international declaration regeydhe rights of indigenous peoples
emphasizes the importance of political self-goventnIn many parts of the world,

however, the hope for political powers is almosipisn, and the more immediate goal is
simply to secure the existing land base from furttesion by settlers and resource
developers. Indeed, a recent study showed thatitigge largest cause of ethnic conflict
in the world today is the struggle by indigenousygdes for the protection of their land

rights.’

Self-government claims, then, typically take thenfoof devolving political power to a
political unit substantially controlled by the meenb of the national minority, and
substantially corresponding to their historical edamd or territory. It is important to
note that these claims are not seen as a tempmoagure, or as a remedy for a form of
oppression that we might (or ought) someday elitein@n the contrary, these rights are
often described as ‘inherent’, and so permanenicliwis one reason why national

minorities seek to have them entrenched in thetitatisn).

8.4.2. Polyethnic Rights
Immigrant groups in the last thirty years have sgstully challenged the 'Anglo-

conformity’ model, which assumed that they shodddnalon all aspects of their ethnic
heritage, and assimilate to existing cultural noand customs. At first, this challenge
simply took the form of demanding the right fre&byexpress their particularity without

fear of prejudice or discrimination in the mainatre society. It was the demand, as
Walzer put it, that 'politics be separated fromorality as it was already separated from

religion'.

These group-specific measures — which Kymlickascalblyethnic rights’ - are intended
to help ethnic groups and religious minorities egsrtheir cultural particularity and pride
without it hampering their success in the econosama political institutions of the

dominant society. Like self-government rights, thg®lyethnic rights are not seen as
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temporary, because the cultural differences the@yept are not something we seek to
eliminate. But, unlike self-government rights, patlynic rights are usually intended to

promote integration into the larger society, ndt-gevernment.

8.4.3. Special representation right
While the traditional concern of national minorsti@and ethnic groups has been with

either self-government or polyethnic rights, thbes been increasing interest by these
groups, as well as other non-ethnic social groupshe idea of special representation

rights.

However, there is increasing interest in the ideat 2 certain number of seats in the
legislature should be reserved for the memberssafddantaged or marginalized groups.
Group representation rights are often defended asesponse to some systemic
disadvantage or barrier in the political procedsictv makes it impossible for the group's
views and interests to be effectively representiedo far as these rights are seen as a
response to oppression or systemic disadvantagg, dre most plausibly seen as a
temporary measure on the way to a society whereekd for special representation no
longer exists - a form of political "affirmative taan'. Society should seek to remove the

oppression and disadvantage, thereby eliminatiagnéed for these rights.

However, the issue of special representation rifirtsgroups is complicated, because
special representation is sometimes defended, magrounds of oppression, but as a
corollary of self-government. A minority's right gelf-government would be severely
weakened if some external body could unilateradlyise or revoke its powers, without
consulting the minority or securing its consentnegeit would seem to be a corollary of
self-government that the national minority be gontead representation on any body
which can interpret or modify its powers of selfvgonment (e.g. the Supreme Court in
USA hypothetically and the House of Federation thi&pia actually). Since the claims
of self-government are seen as inherent and pemase too are the guarantees of

representation which flow from it (unlike guarargegounded on oppression).
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What are the justifications for these rights?

8.5. The Equality Argument

Many defenders of group-specific rights for ethana national minorities insist that they
are needed to ensure that all citizens are treasitiddgenuine equality. On this view, 'the
accommodation of differences is the essence ofeagumlity', and group-specific rights
are needed to accommodate our differences. Thigimeegt is correct, within certain

limits.

Group-differentiated rights - such as territorialtamomy, veto powers, guaranteed
representation in central institutions, land clgilsasd language rights - can help rectify
this disadvantage, by alleviating the vulnerabil@f minority cultures to majority

decisions. These external protections ensure teatbars of the minority have the same

opportunity to live and work in their own culturs members of the majority.

Any plausible theory of justice should recognize thirness of these external protections
for national minorities. They are clearly justifieymlicka believes, within a liberal
egalitarian theory, such as Rawls's and Dworkinlich emphasizes the importance of
rectifying unchosen inequalities. Indeed inequaditin cultural membership are just the
sort which Rawls says we should be concerned alBmde their effects are 'profound
and pervasive and present from birth' (Rawls 19ftorkin 1981)."

This equality-based argument will only endorse gpaaghts for national minorities if
there actually is a disadvantage with respect tu@l membership, and if the rights
actually serve to rectify the disadvantage. Hettoe egitimate scope of these rights will
vary with the circumstances. In North America, gefious groups are more vulnerable to

majority decisions than the Quebecois or Puert@i&cand so their external protections
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will be more extensive. For example, restrictionglre sale of land, which are necessary
in the context of indigenous peoples, are not rezegs and hence not justified, in the
case of Quebec or Puerto Rico (check FDRE Conistitidoncerning land). One of the
most important determinants of whether a cultum@igas is whether its language is the
language of government - i.e. the language of pubdhooling, courts, legislatures,

welfare agencies, health services, etc.

So the real question is what is a fair way to redog languages, draw boundaries, and
distribute powers? And the answer is that we shaiad at ensuring that all national
groups have the opportunity to maintain themselagsa distinct culture, if they so
choose. Hence group-differentiated self-governmeghhts compensate for unequal
circumstances which put the members of minorityurek at a systemic disadvantage in
the cultural marketplace; regardless of their peaschoices in life. This is one of many
areas in which true equality requires not identiteatment, but rather differential

treatment in order to accommodate differential seed

This does not mean that we should entirely rejeetitlea of the cultural market place.
Once the societal cultures of national groups aotepted, through language rights and
territorial autonomy, then the cultural market-gatoes have an important role to play in

determining the character of the culture.

8.6 The Role of Historical Agreements

A second argument in defence of group-differendiaights for national minorities is that
they are the result of historical agreements, sashthe treaty rights of indigenous

peoples, or the agreement by which two or more lesagreed to federate.

The equality argument assumes that the state megdtits citizens with equal respect.
But there is the prior question of determining whigtizens should be governed by

which states. For example, how did the Americanegoment acquire the legitimate
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authority to govern Puerto Rico or the Navaho? Ao did the Canadian government
acquire legitimate authority over the Quebecois dredMetis? (It is helpful to ask this
guestion for the state of Ethiopia. Especially, ytwould focus on where the authority of
the state came from its people in the Axumit erag\ile, Zemene Mesafint, Gonder,

Emperor Yohanis IV, before and after Emperor Metilik

United Nations declarations state that all '‘pedales entitled to 'self determination’ - i.e.
an independent state. Obviously this principleasneflected in existing boundaries, and
it would be destabilizing, and indeed impossitbefulfil. Moreover, not all peoples want
their own state. Hence, it is not uncommon for twwanore peoples to decide to form a
federation. And if the two communities are of unagsize, it is not uncommon for the
smaller culture to demand various group-differé¢atiarights as part of the terms of
federation. Forming a federation is one way of eiséng a people's right of self-
determination, and the historic terms of federatiftect the group's judgment about how

best to exercise that right.

In short, the way in which a national minority wasorporated often gives rise to certain
group-differentiated rights. If incorporation ocrea through a voluntary federation,
certain rights might be spelled out in the termsfederation (e.g. in treaties or
constitutions), and there are legal and moral asqisfor respecting these agreements.
If incorporation was involuntary (e.g. colonizatjpthen the national minority might
have a claim of self-determination under internaiolaw, which can be exercised by
renegotiating the terms of federation so as to make more voluntary federation.
(Consider whether FDRE Constitution is the restiteaegotiation).

While the equality and historical arguments oftead to the same result, they are none
the less quite distinct. On the historical argumére question is not how should the state
treat 'its' minorities, but rather what are themgrunder which two or more peoples
decided to become partners? The question is not thewstate should act fairly in
governing its minorities, but what are the limiisthe state's right to govern them?
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Where historical agreements are absent or dispgredips are likely to appeal to the

equality argument. For example, how should we nedpm agreements that are now
unfair, due to changing conditions? Because ofethelsanging circumstances, and
because the original agreements are hard to ietenmany minority communities want

to renegotiate their historical agreements. Thegtvwwa make their group-differentiated

rights more explicit in the constitution, and oftetore expansive. This is a major cause
of the current constitutional crisis in Canada.

This suggests that, if we wish to defend groupedétiated rights, we should not rely
solely on historical agreements. Since historiggkaments must always be interpreted,
and inevitably need to be updated and revised, w&t lpe able to ground the historical
agreements in a deeper theory of justice. The gsloand equality arguments must

work together.

8.7 Rawls Revisited

How can and why should a liberal theory of jusf(idee Rawls) accommodate such
rights?

Liberals can and should accept a wide range ofmythifierentiated rights for national

minorities and ethnic groups, without sacrificirigeit core commitments to individual

freedom and social equality. Kymlicka tried to shieew freedom of choice is dependent
on social practices, cultural meanings, and a shiaguage. Our capacity to form and
revise a conception of the good is intimately tiedur membership in a societal culture,
since the context of individual choice is the ramfeptions passed down to us by our
culture. Deciding how to lead our lives is, in fivst instance, a matter of exploring the

possibilities made available by our culture.

However, minority cultures in multination statesynmeeed protection from the economic

or political decisions of the majority culture Hdy are to provide this context for their
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members. For example, they may need self-govenmingers or veto rights over certain
decisions regarding language and culture, and reay to limit the mobility of migrants

or immigrants into their homelands.

While these group-differentiated rights for natibmanorities may seem discriminatory
at first glance, since they allocate individuahtgyand political powers differentially on
the basis of group membership, they are in factsisbent with liberal principles of
equality. They are indeed required by the vieweddéd by Rawls and Dworkin, that
justice requires removing or compensating for uedesd or ‘morally arbitrary’
disadvantages, particularly if these are 'profoand pervasive and present from birth’
(Rawls 1971). Were it not for these group diffeiated rights, the members of minority
cultures would not have the same ability to lived amork in their own language and
culture that the members of majority cultures tikegranted. This can be seen as just as
profound and morally arbitrary a disadvantage asitiequalities in race and class that

liberals more standardly worry about.

This equality-based argument for group-differeetiatights for national minorities is
further strengthened by appeals to historical agesgs and the value of cultural
diversity. And it is confirmed by the way that liaés implicitly invoke cultural

membership to defend existing state borders artdatésns on citizenship. Kymlicka has
also argued that polyethnic rights for ethnic gapn be justified in terms of promoting

equality and cultural diversity within the mainstne culture.

Each of these claims is plausible. Anyone who dspuhem would be required to
provide some alternative account of what makes mgar choices available to people,
or what justice requires in terms of language sgpublic holidays, political boundaries,
and the division of powers. Moreover, one wouladlave to offer an alternative account
of the justification for restricting citizenship the members of a particular group, rather
than making it available to anyone who desirel it not enough to simply assert that a

liberal state should respond to ethnic and natidiffdrences with benign neglect. That is
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an incoherent position that avoids addressing tiegitable connections between state
and culture.

The idea that group-differentiated rights for nasiband ethnic groups can and should be
accepted by liberals is hardly a radical suggestlonfact, many multination liberal
democracies already accept such an obligation, @modide public schooling and
government services in the language of nationalonties. Many have also adopted
some form of federalism, so that national mincsitvill form a majority in one of the
federal units (states, provinces, or cantons). Arahy polyethnic liberal states have
adopted various forms of polyethnic policies andugrspecific rights or exemptions for
immigrant groups. Providing a liberal defence ofnarmity rights does not create a
mandate for vast change. It merely ratifies andagmp changes that have taken place in
the absence of theory.

QUESTIONS FOR DISCUSSION

1. Can you relate the process of making of the FORESstitution with Rawls’ originaJI

position?

2. Examine how and where the two principles ofigastare incorporated within the
FDRE Constitution.

3. Why do you think Rawls failed to include groupesific rights within the first
principle? Do you think his theory of justice beesncomplete with group specific
rights?

4. How does the FDRE Constitution accommodate gspagific rights?

Apply and analyse the historical argument to tistdny of state formation in Ethiopia.
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5. According to Rawls, what is fairness?
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CHAPTER NINE

LIBERTY

9.1 Introduction

In the previous chapter, you studied justice asgiinciples. One of the two principles is
maximum compatible liberty for all. The conceptliderty and the rationale behind its
protection is the focus of this chapter. Libertygesnerally considered as a concept of
political philosophy that identifies the conditiomwhich an individual has the ability to
act according to his or her own will. However, thare two different concepts of liberty
based on ‘ideological’ differences. One is concdmwéh the autonomy of the individual
and absence of external interference. This has bedwaced by the West from the
natural right theories and American Constitutionumpil today. All individual rights are
considered to be of this sort. The second ide#&eftly focuses on people in general and
groups but does not rule out individuals. It is @emmed with not only external
interferences but also mostly internal ones, wimgans that people may not be capable
of freedom even in the absence of external intenfee and thus may need assistance
from the state. This idea crudely formulated by @weeks in the form of democracy
(government of the people), developed by Enlightemnphilosophers, incorporated in
American Constitution, reformulated by Marx and disbused by Communists and
dictators. All group rights are examples of theasekcversion. However, both concepts
have been recognized by the UN and given protedtiomternational human rights
instruments. In Rawls’ theory of justice, libersfers to the first version only. Why did
he choose that? What justifies one over the otHsr2here a third way, which
encompasses and compromises both? This chaptentmtuce students with different
theories of liberty and tries to respond to thasestjons.
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9.2. Objectives

After studying this chapter, students will be alole
» Define liberty
» Differentiate negative liberty from positive libgrt
* Identify the situations in which liberty may be lted
» Explain the meaning of internal and external irgerhces

» Distinguish opportunity and exercise concepts

9.3. Isaiah Berlin: Two Concepts of Liberty

The first of the two political senses of liberty il Berlin calls the 'negative' sense, is
involved in the answer to the question 'What is @inea within which the subject - a
person or group of persons - is or should be &efld or be what he is able to do or be,
without interference by other persons?' The sec@rdch Berlin calls the ‘positive’

sense, is involved in the answer to the questidmt\br who, is the source of control or

interference that can determine someone to doe athis rather than that?'

9.3.1 The Notion of 'Negative' Freedom

Q. What is negative freedom? What is coercion? Why
should it be limited? Where should it be limited?

Berlin states, | am normally said to be free to dlegree to which no man or body of
men interferes with my activity. Political liberty this sense is simply the area within
which a man can act unobstructed by others. If pagvented by others from doing what
| could otherwise do, | am to that degree unfrewt & this area is invaded by other men
beyond a certain minimum, | can be described asgbeberced, or, it may be, enslaved.

Coercion is not, however, a term that covers ef@my of inability. Coercion implies the

180



deliberate interference of other human beings withe area in which | could otherwise
act. You lack political liberty or freedom onlyybu are prevented from attaining a goal

by human beings.

Mere incapacity to attain a goal is not lack ofificdl freedom. If my poverty were a
kind of disease which prevented me from buying drea paying for the journey round
the world or getting my case heard, (as lamenesgpts me from running) this inability
would not naturally be described as a lack of fomedleast of all political freedom. It is
only because | believe that my inability to getigeg thing is due to the fact that other
human beings have made arrangements where bywlaeneas others are not, prevented
from having enough money with which to pay for hiat | think myself a victim of
coercion or slavery. In other words, this use eftérm depends on a particular social and
economic theory about the causes of my povertyeakwess. The criterion of oppression
is the part to be played by other human beinggctiyr or indirectly, with or without the
intention of doing so, in frustrating my wishes.eTWwider the area of non-interference

means that the wider my freedom.

This is what the classical English political phdpsiers meant when they used this word.
They disagreed about how wide the area could anldime. They supposed that it could
not be unlimited because if it were, it would ehtaistate in which all men could
boundlessly interfere with all other men. This kiofl'natural’ freedom would lead to
social chaos in which men's minimum needs wouldbaosatisfied; or else the liberties
of the weak would be suppressed by the strong. Becséhey perceived that human
purposes and activities do not automatically haizemvith one another, and because
(whatever their official doctrines) they put highlwe on other goals, such as justice, or
happiness, or culture, or security, or varying degrof equality, they were prepared to
curtail freedom in the interests of other valued,andeed, of freedom itself. For, without
this, it was impossible to create the kind of asdamn that they thought desirable.
Consequently, it is assumed by these thinkersléwaimust limit the area of men’s free
action.
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Equally it is assumed, especially by such libeatasias Locke and Mill in England, and
Constant and Tocqueville in France, that there btmlexist a certain minimum area of
personal freedom which, must on no account be tédlaFor if it is overstepped, the
individual will find himself in an area too narrder even that minimum development of
his natural faculties which alone makes it possibl@ursue, and even to conceive, the
various ends which men hold good or right or sacletbllows that a frontier must be
drawn between the area of private life and thapwblic authority. Where it is to be
drawn is a matter of argument. Men are largelyrdgpendent, and no man's activity is
so completely private as never to obstruct theslioEothers in any way. The liberty of
some must depend on the restraint of others. 'Breddr an Oxford don', others have

been known to add, 'is a very different thing friseedom for an Egyptian peasant.’

It is true that to offer political rights, or safegyds against intervention by the state, to
men who are half-naked, illiterate, underfed, aisg@@sed is to mock their condition; they
need medical help or education before they canrstatel, or make use of, an increase in
their freedom. What is freedom to those who cammake use of it? Without adequate -
conditions for the- use of freedom, what is thaigadf freedom? First things come first:
there are situations in which boots are superidhéoworks of Shakespeare; individual
freedom is not everyone's primary need. For freedesmnmot the mere absence of
frustration of whatever kind; this would inflateetmeaning of the word until it meant too
much or too little. The Egyptian peasant needshelobr medicine before, and more than,
personal liberty, but the minimum freedom that keds today, and the greater degree of
freedom that he may need tomorrow, is not someispet freedom peculiar to him, but

identical with that of professors, artists, andiomlaires.

What troubles the consciences of Western libemlst the belief that the freedom that
men seek differs according to their social or eooicocconditions, but that the minority
who possess it have gained it by exploiting, oteast, averting their gaze from, the vast
majority who do not. They believe, with good reagstmat if individual liberty is an
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ultimate end for human beings, others should depniene of it; least of all, that some
should enjoy it at the expense of others. Equalitjberty; not to treat others as | should
not wish them to treat me; payment of my debt ws¢hwho alone have made possible
my liberty or prosperity or enlightenment; justiaa, its simplest and most universal

sense- these are the foundations of liberal mgralit

Philosophers with an optimistic view of human natand a belief in the possibility of
harmonizing interests, such as Locke, Adam SmitNidr believed that social harmony
and progress were compatible with reserving a launga for private life over which
neither the state nor any other authority mustllmsvad to trespass. Hobbes, and those
who agreed with him, especially conservative octieaary thinkers, argued that if men
were to be prevented from destroying one anothdrrmaaking social life a jungle or a
wilderness, greater safeguards must be institatéeép them in their places; he wished
correspondingly to increase the area of centralizextrol and decrease that of the
individual. However, both sides agreed that som#igo of human existence must
remain independent of the sphere of social conffol.invade that preserve, however
small, would be despotism. We must preserve a nuinirarea of personal freedom if we
are not to 'degrade or deny our nature'. We caramain absolutely free, and must give
up some of our liberty to preserve the rest. Whahtmust the minimum be? This has
been, and perhaps always will be, a matter of itefidebate. But whatever the principle
in terms of which the area of non-interferenceoi®¢ drawn, liberty in this sense means
liberty from; absence of interference beyond thétisly, but always recognizable,

frontier.

‘All the errors which a man is likely to commitaagst advice and warning are far
outweighed by the evil of allowing others to coastrhim to what they deem is good.'
The defence of liberty consists in the 'negativeal gof warding off interference. To
threaten a man with persecution unless he submits life in which he exercises no
choices of his goals; to block before him everyrdoat one, (no matter how noble the

prospect upon which it opens, or how benevolenntbéves of those who arrange this),
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is to sin against the truth that he is a man, agwiith a life of his own to live. This is

liberty, as has been conceived by liberals in tioelenn world.

Freedom in this sense is not, at any rate logicalbhnected with democracy or self-
government. Self-government may, overall, providetier guarantee of the preservation
of civil liberties than other regimes, and has bdefended as such by libertarians. But
there is no necessary connexion between indivitibatty and democratic rule. The
answer to the question 'Who governs me?' is ldgicigtinct from the question 'How far
does the government interfere with me?' It is iis tifference that the great contrast
between the two concepts of negative and positibeztl, in the end, consists.” For the
'positive’ sense of liberty comes to light if wg to answer the question, not 'What am |
free to do or be?' but '‘By whom am | ruled?' or Mhto say what | am, and what | am
not, to be or do?' The connexion between democaacl individual liberty is weaker
than it seemed, to many advocates of both. Theedsbe governed by myself, or at any
rate to participate in the process by which my ifeo be controlled, may be as deep a
wish as that of a free area for action, and perhégisrically older. But it is not a desire
for the same thing. So different is it, indeedtabave led in the end to the great clash of
ideologies that dominates our world. For it is thithe 'positive’ conception of liberty:
freedom to - to lead one prescribed form of lifekich the adherents of the 'negative’

notion represent as being, at times, no better éahgpecious disguise for brutal tyranny.

9.3.2 The Notion of Positive Freedom

Q. What is positive liberty? What is the defect of

positive freedom?

The 'positive’ sense of the word 'liberty’ deriiesm the wish on the part of the
individual to be his own master. | wish my life agecisions to depend on myself, not on
external forces of whatever kind. | wish to be thetrument of my own, not of other

men's, acts of will. | wish to be a subject, notaect; to be moved by reasons, by
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conscious purposes, which are my own, not by canbesh affect me from outside. This
is at least part of what | mean when | say thahlrational, and that it is my reason that
distinguishes me as a human being from the regheofvorld. | wish, above all, to be
conscious of myself as a thinking, willing, actilseing, bearing responsibility for my
choices and able to explain them by referencesytown ideas and purposes. | feel free
to the degree that | believe this to be true, amdaged to the degree that | am made to

realize that it is not.

The freedom which consists in being one's own maated the freedom which consists
in not being prevented from choosing as | want naaythe face of it, seem concepts at
no great logical distance from each other - no ntbam negative and positive ways of
saying much the same thing. Yet, the 'positive’ amebative' notions of freedom

historically developed in divergent directions radvays by logically reputable steps,

until, in the end, they came into direct confligtiweach other.

One way of making this clear is in terms of theependent momentum which the,
initially perhaps quite harmless, metaphor of sedfstery acquired. 'I am my own
master’; 'l am slave to no man'; but may | not k&age to nature? May | not be a slave to
my own, uncontrolled passions? Have not men had ethgerience of liberating
themselves from spiritual slavery, or slavery ttuna, and do they not in the course of it
become aware, on the one hand, of a self which mtes, and, on the other, of
something in them which is brought under contratftsTdominant self is then variously
identified with reason, with my 'higher nature'tlwihe self which calculates and aims at
what will satisfy it in the long run, with my ‘réabr 'ideal’, or ‘autonomous' self, or with
my self 'at its best'. This is then contrasted witational impulse, uncontrolled desires,
my ‘lower' nature, the pursuit of immediate pleasumy ‘empirical’ self, swept by every
blast of desire and passion, needing to be rigitfgiplined if it is ever to rise to the full
height of its ‘real’ nature. For example, my higloerational self wants to live longer and
have grandchildren but my lower nature (self) waatsmoke two packs of cigarette and

have unprotected sex with many partners. If | wartte truly free (to achieve my goal)
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my higher self must control my lower self.

This entity is then identified as being the 'treelf which, by imposing its collective, or
‘organic’, single will upon its disobedient ‘'mengeachieves its own, and therefore their,
'higher' freedom. (Imagine the above example fandividual applying for a community
and its leaders where some follow their leaders @hdrs disobey.) The risks of using
organic metaphors to justify the coercion of sonemry others in order to raise them to
a ‘higher’ level of freedom have often been pointetl But what gives such plausibility
to this kind of language is that we recognize thet possible, and at times justifiable, to
coerce men in the name of some goal (let us sayicguor public health) which they
would, if they were more enlightened, themselvessye, but do not, because they are
blind or ignorant or corrupt. This renders it ekmyme to conceive of myself as coercing
others for their own sake, in their, not my, ingtré am then claiming that | know what
they truly need better than they know it themselVéksat, at most, this entails is that they
would not resist me if they were rational and asenas | and understood their interests as
| do

The 'positive’ conception of freedom as self mgstas, in fact, and as a matter of
history, of doctrine and of practice, lent itselbra easily to this splitting of personality
into two: the transcendent, dominant controllerd #me empirical bundle of desires and
passions to be disciplined and brought under cbritns this historical fact that has been
influential. This demonstrates that conceptionsreédom directly derive from views of

what constitutes a self, a person, and a man. Bnmanipulation with the definition of

man and freedom can be made to mean whatever thiputator wishes. Recent history

has made it only too clear that the issue is noem@academic.

9.4 Charles Taylor: What's wrong with Negative Libe  rty?
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Q. What is the problem of Berlin’s theory?

In what follows, Taylor makes an attempt to resobree of the issues that separate
'‘positive’ and 'negative’ theories of freedom, leessé have been distinguished in the
previous section. There clearly are theories, witheld in liberal society, which want to

define freedom exclusively in terms of the indepamme of the individual from

interference by others, be they governments, catms or private persons; and equally
clearly these theories are challenged by thosehetieve that freedom resides at least in
part in collective control over the common life. \Weproblematically recognise theories

descended from Rousseau and Marx as fitting in(theslatter) category.

When people attack positive theories of freedongytlyenerally have some Left
totalitarian theory in mind, according to whichddom resides exclusively in exercising
collective control over one's destiny in a classleeciety, the kind of theory which
underlies, for instance, official Communism. Thisw, in its extreme form, refuses to
recognise the freedoms guaranteed in other scxiesegenuine. The destruction of
bourgeois freedoms is no real loss of freedom,@mdcion can be justified in the name
of freedom if it is needed to bring into existetioe classless society in which alone men

are properly free. Men can, in short, be forcebddree.

Even as applied to official Communism, this pottrai a little extreme, although it
undoubtedly expresses the inner logic of this kofdtheory. But it is an absurd
misrepresentation if applied to the whole familypokitive conceptions. This includes all
those views of modern political life which owe sdhieg to the ancient republican
tradition, according to which men's ruling themsslvs seen as an activity valuable in
itself, and not only for instrumental reasons. rtludes in its scope thinkers like
Tocqueville, and even arguably the J.S. Mill of Representative Government. It has no
necessary connection with the view that freedomsisté purely and simply in the
collective control over the common life, or thaeté is no freedom worth the name
outside a context of collective control. And it doeot therefore generate necessarily a
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doctrine that men can be forced to be free.

On the other side, there is a corresponding missgmted version of negative freedom,
which tends to come to the forefront. This is tbegh-minded version, going back to
Hobbes, or in another way to Bentham, which seesdsm simply as the absence of
external physical or legal obstacles. This viewlvinhve no truck with other less

immediately obvious obstacles to freedom, for insta lack of awareness, or false
consciousness, or repression, or other inner faabrthis kind. It holds firmly to the

view that to speak of such inner factors as relet@ihe issue about freedom, to speak
for instance of someone's being less free becalifalse consciousness, is to abuse
words. The only clear meaning, which can be givefréedom, is that of the absence of

external obstacles.

Now we have to examine more closely, what is dtestaetween the two views. The
negative theories, as we saw, want to define fr@eiticterms of individual independence
from others; the positive also want to identifyefdem with collective self-government.

But behind this lie some deeper differences of riloes.

What are exercise and opportunity concepts?

What is their relationship?

Isaiah Berlin points out that negative theories @ecerned with the area in which the
subject should be left without interference, whertfee positive doctrines are concerned
with who or what controls. Taylor wants to put g@nt behind this in a slightly different
way. Doctrines of positive freedom are concernethva view of freedom, which
involves essentially the exercising of control oeae's life. On this view, one is free
only to the extent that one has effectively deterdioneself and the shape of one's life.

The concept of freedom here is an exercise-concept.

By contrast, negative theories can rely simply anopportunity-concept, where being
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free is a matter of what we can do, of what itpemto us to do, whether or not we do
anything to exercise these options. This certaislythe case of the crude, original
Hobbesian concept. Freedom consists just in thehmegbno obstacle. It is a sufficient

condition of one's being free that nothing stamdhe way.

Plainly, this kind of view can't rely simply on apportunity-concept. We can't say that
someone is free, on a self-realisation view, iihotally unrealised, if for instance he is
totally unaware of his potential, if fulfilling ihas never even arisen as a question for him,
or if he is paralysed by the fear of breaking vatime norm which he has internalised but
which does not authentically reflect him. Withinstltonceptual scheme, some degree of
exercise is necessary for a man to be thought ®edf. we want to think of the internal
bars to freedom as obstacles on all fours withetiternal ones, then being in a position
to exercise freedom, having the opportunity, ineslvemoving the internal barriers; and
this is not possible without having to some exreaised myself. So, with the freedom
of self-realisation, having the opportunity to beef requires that | already an exercising

freedom. A pure opportunity-concept is impossiteech

But if negative theories can be grounded on eiimeopportunity- or an exercise-concept,
the same is not true of positive theories. The \tieat freedom involves at least partially
collective self-rule is essentially grounded oneaxercise concept, for this view (at least
partly) identifies freedom with self-direction, .i.¢he actual exercise of directing control
over one's life. An exercise-concept of freedomunmes that we discriminate among
motivations. If we are free in the exercise of agrtcapacities, then we are not free, or
less free, when these capacities are in some wiajfilled or blocked. But the obstacles
can be internal as well as external. And this nestso, for the capacities relevant to
freedom must involve some self-awareness, selftstaleding, moral discrimination and
self-control. Otherwise, their exercise couldn'toaimmt to freedom in the sense of self-
direction; and this being so, we can fail to beefbmcause these internal conditions are

not realised.

What are the problems of the negative concept?
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There are some considerations one can put forwaadyist off to show that the pure
(negative) concept won't work, that there are salmseriminations among motivations
which are essential to the concept of freedom asuse=it. Even where we think of
freedom as the absence of external obstacles, nbtigshe absence of such obstacles
simply, for we make discriminations between obstaclesepsesenting more or less
serious infringements of freedom. And we do thegduse we deploy the concept against
a background understanding that certain goals atiditees are more significant than

others.

Thus we could say that my freedom is restrictethd local authority puts up a new
traffic light at an intersection close to my horase;that where previously | could cross as
| liked, consistently with avoiding collision witbther cars, now | have to wait until the
light is green. In a philosophical argument, we micgall this a restriction of freedom, but
not in a serious political debate. The reason & this too trivial, the activity and
purposes inhibited here are not significant. Ih@é just a matter of our having made a
trade-off, and considered that a small loss ofrtibezas worth fewer traffic accidents, or
less danger for the children; we are reluctanptak here of a loss of liberty at all; what

we feel we are trading off is convenience agaiafity.

By contrast a law which forbids me from worshippexgrording to the form | believe in
is a serious blow to liberty-, even a law whicledrito restrict this to certain times (as the
traffic light restricts my crossing of the interSea to certain times) would be seen as a
serious restriction. Why this difference betweep tivo cases? Because, we have a
background understanding of some activities andsgas highly significant for human
beings and others as less so. One's religiousfbgli@cognised, even by atheists, as
supremely important, because it is that by whiahlibliever defines himself as a moral
being. By contrast, my rhythm of movement throulgé tity traffic is trivial. We don't
want to speak of these two in the same wagedom is no longer just the absence of

external obstacle but the absence of external abestep significant action, to what is
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important to man.There are discriminations to be made; some résing are more
serious than others, some are utterly trivial. €fme, some discrimination among
motivations seems essential to our concept of &ieed\ minute's reflection shows why
this must be sd-reedom is important to us because we are purpdsenegs.But then
there must be distinctions in the significance iffiedent kinds of freedom based on the

distinction in the significance of different purgss

Although we have to admit that there are intermadtivational, necessary conditions for
freedom, we can perhaps still avoid any legitin@tof second-guessing (anticipate or
predict) of the subject. If our negative theoryoal$ for strong evaluation, allows that
some goals are really important to us, and thagrotlesires are seen as not fully ours,
then can it not retain the thesis that freedoneiadpable to do what | want? That is, what

I can identify myself as wanting, where this mearwd just what | identify as my
strongest desire, but what | identify as my trughantic desire or purpose. The subject
would still be the final arbiter of his being fraefree, and we are retaining the basic
concern of the negative theorlfreedom would be modified to read: the absence of

internal or external obstacle to what I truly ortaentically want.

Taylor asserted that this hybrid or middle positisruntenable, where we are willing to
admit that we can speak of what we truly want, gesrest what we most strongly desire,
and of some desires as obstacles to our freedoite wa still will not allow for second-

guessing. For to rule this out in principle is tderout in principle that the subject can
ever be wrong about what he truly wants. And how loa never, in principle, be wrong,

unless there is nothing to be right or wrong aliothis matter?

What are internal obstacles?

Well, to resume what we have seen: our attributiohfeedom make sense against a
background sense of more and less significant gegofor the question of freedom/
unfreedom is bound up with the frustration/fulfilmeof our purposes. Further, our
significant purposes can be frustrated by our oesirds, and where these are sufficiently

based on misapprehension, we consider them asalby ours, and experience them as
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restraints. A man's freedom can therefore, be ibedlthy internal, motivational obstacles,
as well as external ones. A man who is driven bijom&o jeopardise his most important
relationships, in spite of himself, or who is pretezl by unreasoning fear from taking up
the career he truly wants, is not really made fieene lifts the external obstacles to act
on his ill feeling or acting on his fear. Or at bhe is liberated into a very impoverished

freedom.

Once we see that we make distinctions of degreesgmificance in freedoms depending
on the significance of the purpose fettered/ ermhld®w can we deny that it makes a
difference to the degree of freedom not only whethee of my basic purposes is
frustrated by my own desires but also whether lehgvievously misidentified this

purpose? The only way to avoid this would be todhiblat there is no such thing as
getting it wrong, that your basic purpose is jusatwou feel it to be. But there is such a
thing as getting it wrong, as we have seen, andvémg distinctions of significance

depend on this fact.

But if this is so, then the crude negative viewreedom is untenable. Freedom can't just
be the absence of external obstacles, for thereatsaybe internal ones. And nor may the
internal obstacles be just confined to those thatsubject identifies as such, so that he is
the final arbiter; for he may be profoundly mistakabout his purposes and about what
he wants to repudiate. And if so, he is less capabfreedom in the meaningful sense of
the word. Hence we cannot maintain the incorrigipibf the subject's judgements about
his freedom, or rule out second-guessing, as wet@tove. And at the same time, we
are forced to abandon the pure opportunity-conadpfreedom. For freedom now
involves my being able to recognise adequately mge nmportant purposes, and my
being able to overcome or at least neutralise myivabonal fetters, as well as my being
free of external obstacles. | must be actually eiserg self-understanding in order to be

truly or fully free.We can no longer understand freedom just as aarappty-concept.
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QUESTIONS FOR DISCUSSION

1. Identify the negative and positive freedomshim EDRE Constitution?

2. Based on such identification and also Taylonsalgsis, why do you think has t

FDRE Constitution incorporated both freedoms?

3. What is liberty? Why should we protect it?

4. What is negative liberty? What is positive lfy@rWhat is the difference between th
two? Why are freedoms limited?

5. When can we say that someone is not free?

6. Do you think Berlin is right about positive fokam?

7. What about negative freedom? What are exercid@®pportunity concepts? What
external and internal obstacles?

8. Discuss their applicability in the social, econo and political reality of the Ethiopiz

Society?

are
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CHAPTER TEN

EQUALITY

10.1 Introduction

This chapter is concerned with social and politeghality which is one of the principles
of justice as indicated in chapter eight. In itegariptive usage, ‘equality’ is a loaded and
‘highly contested’ concept. On account of its ndiyngpositive connotation is that it has a
rhetorical power rendering it suitable as a pditislogan. At least since the French
Revolution, equality has served as one of the fgpdieals of the body politic; in this
respect, it is at present probably the most coetr®al of the great social ideals. There is
controversy concerning the precise notion of etyatle relation of justice and equality
(the principles of equality), the material requirsrts and measure of the ideal of equality
(equality of what?), the extension of equality @iy among whom?), and its status
within a comprehensive (liberal) theory of justitke value of equality). Each of these

five issues will be discussed in turn in the préseapter.

10.2 Objectives

At the end of this chapter, students will be ablect
» Define Equality
» Explain the principles of Equality and Justice
» Elaborate the concept of Distributive Equality quality of what?
» Determine to whom equality should be extended onkty among whom?

» Discuss the Value of Equality or why we seek eityal
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10.3 Equality: Defining the Concept

Q. What is Equality? What are the contexts for

which the term can be applied?

‘Equality’ is a contested concept: "People who s®ait or disparage it disagree about
what they are praising or disparaging". Our firsskt is therefore to provide a clear
definition of equality in the face of widespreadsounceptions about its meaning as a
political idea. The terms "equality", "equal,” aréqually" signify a qualitative
relationship. ‘Equality’ (or ‘equal’) signifies correspondence tiaeen a group of
different objects, persons, processes or circuntegithat have the same qualities in at
least one respect, but not all respects, i.e., réigg one specific feature, with
differences in other feature$quality’ thus needs to be distinguished fromentity’ --
this concept signifying that one and the same oébjecresponds to itself in all its
features: an object that can be referred to thraagious individual terms, proper names,
or descriptions. For the same reason, it needg widtinguished from ‘similarity’ -- the
concept of merely approximate correspondence. Tiousay e.g. that men are equal is

not to say that they are identical. Equality ratihglies similarity but not ‘sameness.’

In distinction to numerical identity, a judgmenteagfuality presumes a difference between
the things being compared\ccording to this definition, the notion of ‘cotepe’ or
‘absolute’ equality is self-contradictory. Two nafentical objects are never completely
equal; they are different at least in their spatigporal location. If things do not differ
they should not be called ‘equal,” but rather, mprecisely, ‘identical,” as e.g., the
morning and evening star. Here usage might varyeSauthors do consider absolute
gualitative equality admissible as a borderlinecsg.

‘Equality’ can be used in the very same sense bomttlescribe and prescribe, as with
"thin": "you are thin" and "you are too thin." Theproach taken to defining the standard

of comparison for both descriptive and prescriptgsertions of the concept of equality
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is very important. In the case déscriptiveuse of equality, the common standard is itself
descriptive, e.g. two people weigh the sameprascriptiveuse of equality is present
when a prescriptive standard is applied, i.e.,ranar rule, e.g. people ought to be equal
before the law. The standards grounding prescapéssertions of equality contain at
least two components. On the one hand, there issarigtive component, since the
assertions need to contain descriptive criteriarder to identify those people to which
the rule or norm applies. The question of this idieation -- who belongs to which
category? -- may itself be normative, e.g. to wraorthe Ethiopian or U.S. laws apply?
On the other hand, the comparative standards costamething normative -- a moral or
legal rule, in the example, the U.S. laws -- sp@eg how those falling under the norm
are to be treated. Such a rule constitutes thecqypéise component. Sociological and
economic analyses of (in-)equality mainly posedhestions of how inequalities can be
determined and measured and what their causesf@autiseare. In contrast, social and
political philosophy is in general concerned mainlyh the following questionswhat
kind of equality, if any, should be offered, andwbomandwher? Such is the case in

this chapter as well.

‘Equality’ and ‘equal’ are incomplete predicatesittimecessarily generate one question:
equal in what respect. Equality essentially coasi$ta tripartite relation between two (or
several) objects or persons and one (or severalitigs. Two objects a and b are equal in
a certain respect if, in that respect, they fallemthe same general terminus. ‘Equality’
denotes the relation between the objects that@rpared. Every comparison presumes a
concrete attribute defining the respect in whick #quality applies -- equality thus
referring to a common sharing of this comparisotedeining attribute. This relevant
comparative standard represents a ‘variable’ (@i€k’) of the concept of equality that
needs to be specified in each particular caseerdhifj conceptions of equality here
emerge from one or another descriptive or normatiegal standard. There is another
source of diversity as well: various different stards might be used to measure
inequality, with the respect in which people arempared remaining constant. The
difference between a general concept and diffespatific conceptions (Rawls 1971) of
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equality may explain why according to various awhproducing ‘equality’ has no

unified meaning -- or even is devoid of meaning.

For this reason, it helps to think of the idea qtiaity or for that matter inequality,
understood as an issue of social justice, notsasge principle, but as a complex group
of principles forming the basic core of today's Iggaanism. Depending on which
procedural principle one adopts, contrary answeesfarthcoming. Both equality and
inequality are complex and multifaceted conceptarly real historical context, it is clear
that no single notion of equality can sweep th&dfidany egalitarians concede that
much of our discussion of the concept is vaguethedretical. But they believe that there
is also a common underlying strain of important ah@oncerns implicit in it. Above all
it serves to remind us of our common humanity, desfrious differences. In this sense,
egalitarians tend to think of egalitarianism asrgle coherent normative doctrine -- but
one in any case embracing a variety of princigfedlowing the introduction of different
principles and theories of equality, we will retumthe last section of this chapter to the

guestion of how best to define egalitarianism dealue of equality.

10.4 Principles of Equality and Justice

NJ

Q. What are the principles of Equality and Justice

Equality in its prescriptive usage has, of couese&lose connection with morality and
justice in general and distributive justice in pafar. From antiquity onward, equality
has been considered a constitutive feature ofcgisfThroughout history, people and
emancipatory movements use the language of justiagenounce certain inequalities.
But what exactly is the connection between equalitg justice, i.e., what kind of role
does equality play in a theory of justice? The rahe correct account of equality,
understood as an issue of social justice, is issdifficult philosophical issue but we are

already introduced to the matter through Rawlsbtlieof justice. To clarify this more,
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philosophers have defended a variety of principles conceptions of equality, many of
which are mentioned in the following discussion.isTeection introduces four well-
known principles of equality, ranging from highlgrmeral and uncontroversial to more

specific and controversial.

Through its connection with justice, equality, likestice itself, has differentistitianda
i.e., objects the term ‘just’ or ‘equal’ or theipposites can be applied to. These are
mainly actions, persons, social institutions, amdumnstances (e.g. distributions). These
objects of justice stand in an internal connectind order that can here only be hinted at.
The predicates "just" or "unjust” are only appliealvhenvoluntary actions implying

responsibility are in question. Justice is henomarily related to individual actions.

Individual persons are the primary bearer of resgmlities (ethical individualism).
Persons have to take responsibility for their ifdlial actions and for circumstances they
could change through such actions or omissionfioiigh people have responsibility for
both their actions and circumstances, there is aalmdifference between the two
justitiandg i.e., an injustice due to unjust treatment thtoag individual or collective
action and an injustice due to a failure to corregtist circumstances. The responsibility
people have to treat individuals and groups thégcafn a morally appropriate and, in
particular, even-handed way has hence a certaorityriover their moral duty to turn

circumstances into just ones through some kinajo&kzation.

Establishing justice of circumstances (universahd simultaneously) is beyond any
given individual's capacities. Hence one has tp @al collective actions. In order to meet
this moral duty, a basic order guaranteeing justuonstances must be justly created. This
is an essential argument of justice in favour dfal@dshing social institutions and

fundamental state structures for political commanitwith the help of such institutions

and structures, individuals can collectively fulfileir responsibility in the best possible
manner. If circumstances can be rightly judged &o umjust, all persons have the

responsibility and moral duty, both individuallycanollectively, to change the pertinent
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circumstances or distributive schemes into jussone

In the following sections, the objects of equalitgy vary from topic to topic. However,
as indicated, there is a close relationship betweembjects. The next three principles of
equality hold generally and primarily for all agi® and treatment of others and for
resulting circumstances. From the fourth princigleward, i.e., starting with the
presumption of equality, this section is mainly cemed with distributive justice and the

evaluation of distribution.

10.4.1 Formal Equality

What is formal equality? Accordingly, when can wayspeople are equal and in what

respect?

When two persons have equal status in at leasthonmatively relevant respect, they
must be treated equally with regard to this respBEus is the generally acceptéatmal
equality principle that Aristotle formulated in ezénce to Plato: "treat like cases as like"
(Aristotle, Nicomachean EthigsV.3.; Politics, III). Of course the crucial question is
which respects are normatively relevant and whrehret. Some authors see this formal
principle of equality as a specific application @frule of rationality: it is irrational,
because inconsistent, to treat equal cases unggudiiout sufficient reasons. But most
authors instead stress that what is here at stgakemoral principle of justice, basically
corresponding with acknowledgment of the impaidiadl universalizable nature of moral
judgments, namely, the postulate of formal equalégynands more than consistency with
one's subjective preferences. What is more impbirtapossible justification vis-a-vis
others of the equal or unequal treatment in questicand this on the sole basis of a

situation's objective features.

10.4.2 Proportional Equality

| What is proportional equality and what is its diffence from formal equality?
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According to Aristotle, there are two kinds of elitya numerical and proportional
(Aristotle, Nicomachean Ethi¢<f. Plato,Laws). A form of treatment of others or as a
result of it a distribution is equahumerically when it treats all persons as
indistinguishable, thus treating them identicaltygoanting them the same quantity of a
good per capita. That is not always just. In caitra form of treatment of others or
distribution is proportional or relatively equal when it treats all relevantgoas in
relation to thei r due. Justumericalequality is a special case of proportional eqyalit
Numerical equality is only just under special cm@tances, viz. when persons are equal
in the relevant respects so that the relevant ptioms are equal. Proportional equality
further specifies formal equality; it is the moreegise and detailed, hence actually the
more comprehensive formulation of formal equalitly.indicates what produces an

adequate equality.

Proportional equality in the treatment and distiifiu of goods to persons involves at
least the following concepts or variables: Two arenpersonsR1, P2) and two or more
allocations of goods to persorG)(andX andY as the quantity in which individuals have
the relevant normative qualiy. This can be represented as an equation withdrescor

as a ratio. IP1 hask in the amount oK and ifP2 hask in the amouny, thenP1 is due

G in the amount oK andP2 is dueG in the amount o¥, so that the ratiX/Y = X/Y is
valid. (N.B. For the formula to be usable, the ptitdly great variety of factors involved
have to be both quantifiable in principle and comsugable, i.e., capable of synthesis
into an aggregate value.)

When factors speak for unequal treatment or digdiob, because the persons are
unequal in relevant respects, the treatment oriloligion proportional to these factors is
just. Unequal claims to treatment or distributionsibe considered proportionally: that

is the prerequisite for persons being consideredleq

This principle can also be incorporated into hiehnaral, inegalitarian theories. It
indicates that equal output is demanded with egumlt. Aristocrats, perfectionists, and
meritocrats all believe that persons should be sassk according to their differing
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deserts, understood by them in the broad senselfdinient of some relevant criterion.
And they believe that reward and punishment, be&nedind burdens, should be
proportional to such deserts. Since this definiteaves open who is due what, there can
be great inequality when it comes to presumed fomeateial (natural) rights, deserts, and
worth -- and such inequality is apparent in botht®kand Aristotle (such as what slaves

and women deserve).

Aristotle's idea of justice as proportional eqyalibntains a fundamental insight. The
idea offers a framework for a rational argumenteein egalitarian and non-egalitarian
ideas of justice, its focal point being the questas the basis for an adequate equality.
Both sides accept justice as proportional equahitistotle's analysis makes clear that the
argument involves the features deciding whether persons are to be considered equal
or unequal in a distributive context.

On the formal level of pure conceptual explicatigmstice and equality are linked
through these principles of formal and proportiojustice. Justice cannot be explained
without these equality principles; the equalityngiples only receive their normative
significance in their role as principles of justice

Formal and proportional equality is simply a cortoep schema. It needs to be made
precise -- i.e., its open variables need to bedibut. The formal postulate remains quite
empty as long as it remains unclear when or thromgat features two or more persons
or cases should be considered equal. All debates the proper conception of justice,
i.e., over who is due what, can be understood as@eersies over the question of which
cases are equal and which unequal (Aristét#itics). For this reason equality theorists
are correct in stressing that the claim that pexyswa owed equality becomes informative
only when one is told -- wh&ind of equality they are owed. Actually, every normati
theory implies a certain notion of equality. In erdo outline their position, egalitarians
must thus take account of a specific (egalitari@mception of equality. To do so, they

need to identify substantive principles of equalitiscussed below.

10.4.3 Moral Equality
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What does it mean to say human beings are moralipa? What are the grounds @

moral equality?

Until the eighteenth century, it was assumed thatdn beings are unequal by nature i.e.,
that there was a natural human hierarchy. Thisutettst collapsed with the advent of the
idea of natural right and its assumption of an étyuaf natural order among all human
beings. Against Plato and Aristotle, the classfoamula for justice according to which
an action is just when it offers each individuad lor her due took on a substantively
egalitarian meaning in the course of time, viz.rggae deserved the same dignity and
the same respect. This is now the widely held coinme of substantive, universal, moral
equality. It developed among the Stoics, who emphkdsthe natural equality of all
rational beings, and in early New Testament Clamsty, which elevated the equality of
human beings before God to a principle: one toupe sot always adhered to later by the
Christian church. This important idea was also ialge both in the Talmud and in Islam,
where it was grounded in both Greek and Hebraimetfgs in both systems. In the
modern period, starting in the seventeenth centilmy, dominant idea was of natural
equality in the tradition of natural law and soc@dntract theory. Hobbes (1651)
postulated that in their natural condition, indivéds possess equal rights, because over
time they have the same capacity to do each otéwen.hLocke (1690) argued that all
human beings have the same natural right to bat-)sownership and freedom.
Rousseau (1755) declared social inequality to bertaally primeval decline of the
human race from natural equality in a harmonioagestf nature: a decline catalyzed by
the human urge for perfection, property and possessFor Rousseau (1755, 1762), the
resulting inequality and rule of violence can oflg overcome by tying unfettered
subjectivity to a common civil existence and poputavereignty. In Kant's moral
philosophy (1785), the categorical imperative folates the equality postulate of
universal human worth. His transcendental and pbpbical reflections on autonomy
and self-legislation led to a recognition of theneafreedom for all rational beings as the
sole principle of human rights. Such Enlightenmieleias stimulated the great modern
social movements and revolutions, and were takennumodern constitutions and

declarations of human rights. During the French dRdion, equality -- along with
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freedom and fraternity -- became a basis ofD@Belaration des droits de I'homme et du
citoyenof 1789.

The principle of equal dignity and respect is noecepted as a minimum standard
throughout mainstream Western culture. Some migstatedings regarding moral
equality need to be clarified. To say that meneageal is not to say they are identical.
The postulate of equality implies that underneatbpasent differences, certain
recognizable entities or units exist that, by dihbeing units, can be said to be ‘equal’
Fundamental equality means that persons are alikmportant relevant and specified
respects alone, and not that they are all genettadlysame or can be treated in the same
way. In a now commonly posed distinction, stemnfiiogn Dworkin, moral equality can
be understood as prescribing treatment of persemsgjaals, i.e., with equal concern and
respect, and not the often implausible principle tfating persons equally. This
fundamental idea of equal respect for all persavtsda the equal worth or equal dignity
of all human beings is accepted as a minimal stania all leading schools of modern
Western political and moral culture. Any politicdleory abandoning this notion of
equality will not be found plausible today. In aripd in which metaphysical, religious
and traditional views have lost their general plailis/, it appears impossible to
peacefully reach a general agreement on commotigablaims without accepting that
persons must be treated as equals. As a resulal eqguality constitutes the ‘egalitarian
plateau’ for all contemporary political theoriesyfilicka 1990).

To recognize that human beings are all equallyiddals does not mean having to treat
them uniformly in any respects other than thosehich they clearly have a moral claim
to be treated alike. Disputes arise, of course¢ceanng what these claims amount to and

how they should be resolved. That is the crux efgfoblem to which we now turn.

Since "treatment as an equal” is a shared monadiatd in contemporary theory, present-
day philosophical debates are concerned with thd kif equal treatment normatively
required when we mutually consider ourselves pexrsath equal dignity. The principle
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of moral equality is too abstract and needs to bdarconcrete if we are to arrive at a
clear moral standard. Nevertheless, no conceptigasb equality can be deduced from
the notion of moral equality. Rather, we find comipg philosophical conceptions of
equal treatment serving as interpretations of mecaiality. These need to be assessed
according to their degree of fidelity to the deepbral of moral equality (Kymlicka
1990). With this we finally switch the object of ity from treatment to the fair

distribution of goods and ills or bads.

10.4.4 Presumption of Equality

What is presumption of equality? When does it agplWhat is equal distribution?
What goods or things are the objects of distributib Are there any criteria for equal

distribution? What type of equality is required famarious objects of distribution?

Many conceptions of equality operate along procadimes involving gpresumption of

equality While more materially concrete, ethical approaches described in the next
section below, are concerned with distributiveerr#t; the presumption of equality, in
contrast, is a formal, procedural principle of domstion located on a higher formal and
argumentative level. What is here at stake is testjon of the principle with which a
material conception of justice should be consticte particularly once the above-
described approaches turn out inadequate. Themppegun of equality is a prima facie
principle of equal distribution for all goods patdlly suited for the process of public
distribution. In the domain of political justicd] emembers of a given community, taken
together as a collective body, have to decide abiyton the fair distribution of social

goods, as well as on the distribution's fair redion. Any claim to a particular

distribution, including any existing distributiveleme, has to be impartially justified,
i.e., no ownership will be recognized without jfistition. Applied to this political

domain, the presumption of equality requires thatrgone, regardless of differences,
should get an equal share in the distribution @nlesrtain types of differences are
relevant and justify, through universally acceptat#asons, unequal distribution. This

presumption results in a principle of prima facoua& distribution for all distributable
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goods. A strict principle of equal distributionnst required, but it is morally necessary
to justify impartially any unequal distribution. &rburden of proof lies on the side of

those who favour any form of unequal distribution.

The presumption in favour of equality can be justifoy the principle of equal respect
together with the requirement of universal andpextal justification; that requirement is
linked to the morality of equal respect grantinglreandividual equal consideration in
every justification and distribution. Every sort piblic, political distribution is, in this
view, to be justified to all relevantly concerneergons, such that they could in principle
agree. Since it is immoral to force someone toatoething of which he or she does not
approve, only reasons acceptable to the other p@&ao give one the moral right to treat
the person in accordance with these reasons. Tpariial justification of norms rests on
the reciprocity and universality of the reasons.iversal norms and rights enforced
through inner or external sanctions are morallyifjes only if, on the one hand, they can
be reciprocally justified, i.e., if one person agksmore of the other than what he or she
is willing to give (reciprocity), and if, on thelwr hand, they are justified with respect to
the interests of all concerned parties, i.e., drgane has good reasons for accepting them
and no one has a good reason for rejecting thenveisality). In the end, only the
concerned parties can themselves formulate andcatlvdheir (true) interests. Equal
respect, which we reciprocally owe to one anottiBys requires respect for the

autonomous decisions of each non-interchangeathiedial.

This procedural approach to moral legitimation sbesautonomy of the individual as the
standard of justification for universal rules, ngtmights etc. Only those rules can be
considered legitimate to which all concerned partian freely agree on the basis of
universal, discursively applicable, commonly shameasons. Equal consideration is thus
accorded to all persons and their interests. Inlaip distribution anyone who claims

more owes all others an adequate universal angrosal justification. If this cannot be

provided, i.e., if there is no reason for unequatrdbution that can be universally and

reciprocally recognized by all (since, lets assuatieare by and large equally productive
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and needy), then equal distribution is the onlytiegte distribution. How could it be
otherwise? Any unequal distribution would mean g@heone receives less, and another
more. Whoever receives less can justifiably demandeason for he or she being
disadvantaged. Yet there is no such justificatidence, any unequal distribution is
illegitimate in this case. If no convincing reasdasunequal distribution can be brought
forward, there remains only the option of equaltriistion. Equal distribution is
therefore not merely one among many alternativesrdiher the inevitable starting point
that must be assumed insofar as one takes thédatry claims of all to be of equal

weight.

The presumption of equality provides an eleganteuare for constructing a theory of
distributive justice. The following questions wouldve to be answered in order to arrive

at a substantial and full principle of justice.

* What goods and burdens are to be justly distribgoedshould be distributed)?
Which social goods comprise the object of distiNmijustice?

* What are the spheres (of justice) into which thheseurces have to be grouped?

* Who are the recipients of distribution? Who hasriang facie claim to a fair
share?

» What are the commonly cited yet in reality unjustif exceptions to equal
distribution?

* Which inequalities are justified?

* Which approach, conception or theory of egalitar@distributive justice is
therefore the best?

* What goods and burdens are to be justly distribgoedshould be distributed)?
There are various opinions as to which social gocaimprise the object of
distributive justice.

* Does distributive justice apply only to those goadsnmonly produced, i.e.,
through social and economic fair cooperation, oroteer goods as well, e.g.

natural resources that are not the result of comoomperation? (At present, the
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former approach is most apparent in Rawls (197d)raany of his adherents and

critics follow Rawls in this respect.)

In the domain of public political distribution, tlypods and burdens to be distributed may
be divided into various categories. Such a divissoessential because reasons that speak
for unequal treatment in one area do not justifgqual treatment in another. What are
the spheres (of justice) into which these resoute®s to be grouped? In order to
reconstruct our understanding of contemporary éibetemocratic welfare states, four
categories seem essential: 1. Civil liberties 2p@funities for political participation 3.
Social positions and opportunities 4. Economic relwaDespite views to the contrary,
liberties and opportunities are seen in this vieaobjects of distribution. For all four
categories, the presumption of equality is the iggigrinciple. The results of applying

the presumption to each category can then be eddi$ rights.

After dividing social goods into categories, we mnext ask what can justify unequal
treatment or unequal distribution in each categdiyday the following postulates of

equality are generally considered morally required.

Strict equality is called for in the legal spheffecvil freedoms, since -- putting aside
limitation on freedom as punishment -- there isjusification for any exceptions. As
follows from the principle of formal equality, atitizens of a society must have equal
general rights and duties. These rights and dii@e® to be grounded in general laws
applying to everyone. This is the postulate of legpuality. In addition, the postulate of
equal freedom is equally valid: every person shdwdde the same freedom to structure
his or her life, and this in the most far-reachimgnner possible in a peaceful and

appropriate social order.

In the political sphere, the possibilities for piokl participation should be equally
distributed. All citizens have the same claim tatipgation in forming public opinion,

and in the distribution, control, and exercise ofitcal power. This is the postulate --
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requiring equal opportunity -- of equal politicabwer sharing. To ensure equal
opportunity, social institutions have to be destyime such a way that persons who are
disadvantaged, e.g. have a stutter or a low incdéraege an equal chance to make their

views known and to participate fully in the demdicrarocess.

In the social sphere, social positions equallyegifand motivated citizens must have
approximately the same chances at offices andiposjtindependent of their economic
or social class and native endowments. This isptb&tulate of fair equality of social

opportunity. An unequal outcome has to result fexquality of chances at a position, i.e.,

gualifications alone counting, not social backgmbon influences of milieu.

Since the nineteenth century, the political deblads increasingly centered on the
guestion of economic and social inequality (thisning alongside the question of --
gradually achieved -- equal rights to freedom amditipal participation). The main

controversy here is whether, and if so to what rextthe state should establish far-
reaching equality of social conditions for all thgh political measures such as
redistribution of income and property, tax reformmmore equal educational system,

social insurance, and positive discrimination.

The equality required in the economic sphere is pier) taking account of several
positions that -- each according to the presumpifoequality -- justify a turn away from
equality. A salient problem here is what constgufestified exceptions to equal
distribution of goods -- the main sub field in tdebate over adequate conceptions of
distributive equality and its currency. The followgi sorts of factors are usually
considered eligible for justified unequal treatmefd) need or differing natural
disadvantages (e.g. disabilities); (b) existindtsgor claims (e.g. private property); (c)
differences in the performance of special servieeg. desert, efforts, or sacrifices); (d)
efficiency; and (e) compensation for direct andinect or structural discrimination (e.g.

affirmative action).
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These factors play an essential, albeit varie@ ilthe following alternative egalitarian
theories of distributive justice. The following trees offer different accounts of what
should be equalized in the economic sphere. Mastbeaunderstood as applications of
the presumption of equality (whether they explcealcknowledge it or not); only a few

(like strict equality, libertarianism, and suffioiey) are alternatives to the presumption.

10.5 Conceptions of Distributive Equality: Equality of What?

What should be equalised? What are the arguments tbe following seven
conceptions of distributive equality? What are tlobjections to such arguments, |f
any?

What are the objections to equality and on what gnols?

Every effort to interpret the concept of equalitydao apply the principles of equality
mentioned above demands a precise measure of thm@@rs of equality. We need to
know the dimensions within which striving for egtyals morally relevant. What follows
is a brief review of the seven most prominent cptioaes of distributive equality, each
offering a different answer to one question: in fledd of distributive justice, what

should be equalized, or what should be the pararoeteurrency” of equality?

10.5.1 Simple Equality and Objections to Equality i  n General

Simpleequality, meaning everyone being furnished withghme material level of goods
and services, represents a strict position asdatigributive justice is concerned. It is

generally rejected as untenable.

Hence, with the possible exception of Barbeuf (3786 prominent author or movement
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has demanded strict equality. Since egalitariariiasicome to be widely associated with
the demand for economic equality and this in tuith wommunistic or socialistic ideas,
it is important to stress that neither communism smcialism -- despite their protest
against poverty and exploitation and their demaordsbcial security for all citizens --
calls for absolute economic equality. The orthoddrxist view of economic equality
was expounded in th@ritique of the Gotha Prograrl875). Marx here rejects the idea
of legal equality, on three grounds. In the firkice, he indicates, equality draws on a
merely limited number of morally relevant vantagesl neglects others, thus having
unequal effects; right can never be higher than dbenomic structure and cultural
development of the society it conditions. In theos®l place, theories of justice have
concentrated excessively on distribution insteathefbasic questions of production. In
the third place, a future communist society needldaw and no justice, since social

conflicts will have vanished.

As an ideasimpleequality fails because of problems that are raisgdrds to equality in
general. It is useful to review these problemsthay require resolution in any plausible

approach to equality.

0] We need adequate indices for the measurement efilnaity of the goods to
be distributed. Through what concepts should etguand inequality be
understood? It is thus clear that equality of matgoods can lead to unequal
satisfaction. Money constitutes a usual-indexthalgh an inadequate one; at

the very least, equal opportunity has to be comckin other terms.

(i) The time span needs to be indicated for realizneggdesired model of equal
distribution. Should we seek to equalize the gaadsuestion over complete
individual lifetimes, or should we seek to ensunat tvarious life segments are

as equally well off as possible?
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(iii)

(iv)

211

Equality distorts incentives promoting achievementthe economic field,
producing an inefficiency grounded in a waste dadets arising from the
administrative costs of redistribution. Equalitydaefficiency need to be
placed in a balanced relation. Often, pareto-optigngs demanded in this
respect -- for the most part by economists. A docandition is pareto-
optimal or pareto-efficient when it is not possibdeshift to another condition
judged better by at least one person and worseohg.nA widely discussed
alternative to the Pareto principle is the Kaldackd welfare criterion. This
stipulates that a rise in social welfare is alwg@yssent when the benefits
accruing through the distribution of value in a isbc exceed the
corresponding costs. A change thus becomes desivain the winners in
such a change could compensate the losers for |ltssies and still retain a
substantial profit. In contrast to the Pareto-cioie the Kaldor-Hicks
criterion contains a compensation rule. For purpaseeconomic analysis,
such theoretical models of optimal efficiency makegreat deal of sense.
However, the analysis is always made relative adtisg situation that can be
unjust and unequal. A society can thus be (cloy@dceto-optimality -- i.e.,
no one can increase his or her material goodseedfrms without diminishing
those of someone else -- while also displaying moos inequalities in the
distribution of the same goods and freedoms. F thason, egalitarians
claim that it may be necessary to reduce paretorapity for the sake of
justice if there is no more egalitarian distribatithat is also pareto-optimal.
In the eyes of their critics, equality of whatekand should not lead to some
people having to do with less even, though thisakging down does not

benefit any of those who are in a worse position.

Moral objections A strict and mechanical equal distribution betwesl
individuals does not sufficiently take into accouhe differences among
individuals and their situations. In essence, sinckviduals desire different

things, why should everyone receive the same?tively, for example, we
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can recognize that a sick person has other clduas & healthy person, and
furnishing each with the same things would be rkimta With simple
equality, personal freedoms are unacceptably ldnitend distinctive
individual qualities insufficiently regarded; inishmanner they are in fact
unequally regarded. Furthermore, persons not ocale la moral right to their
own needs being considered, but a right and a utgke responsibility for
their own decisions and their consequences. Workgainst the identification
of distributive justice with simple equality, a @apostulate of virtually all
present-day egalitarians is as follows: human I=irsge themselves
responsible for certain inequalities resulting frémeir free decisions; aside
from minimum aid in emergencies, they deserve rammgense for such
inequalities. On the other hand, there are due eosgtions for inequalities
that are not the result of self-chosen options. égalitarians, the world is
morally better wherequality of life conditionprevail. This is an amorphous
ideal demanding further clarification. Why is suefuality an ideal, and
equality of what, precisely? By the same token,tregslitarians presently do
not advocate an equality of outcome, but differkimds of equality of
opportunity, due to their emphasis on a pair ofatiprcentral points: firstly,
that individuals have responsibility for their dgons; and secondly, that the
only things to be considered objects of equality #rings serving the real
interests of individuals. The opportunities to lopgi@ized between people can
be opportunities for well being (i.e. objective fee€), or for preference
satisfaction (i.e., subjective welfare), or for gesces. It is not equality of
objective or subjective well being or resourcesntbelves that should be
equalized, but an equal opportunity to gain thel-seing or resources one
aspires to. Such equality of opportunity (to wedirig or resources) depends
on the presence of a realm of options for eachviddal equal to the options
enjoyed by all other persons, in the sense of éineesprospects for fulfilment
of preferences or the possession of resourcesoppertunity must consist of

possibilities one can really take advantage of. d&Eqpportunity prevails
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when human beings effectively enjoy equal realmgassibility.

Simple equality is very often associated with digpaf results (although
these are two distinct concepts). However, to storly for equality of results
is problematic. To illustrate the point, let usdfiy limit the discussion to a
single action and the event or state of affairailtesy from it. Arguably,
actions should not be judged solely by the moralliquof their results as
important as this may be. One also has to takedatsideration the way in
which the events or circumstances to be evaluagd bome about. Generally
speaking, a moral judgment requires not only tteessmment of the results of
the action in question (the consequentialist aggmrdt first and foremost, the
assessment of the intention of the actor (the démgital aspect). The source
and its moral quality influence the moral judgmehthe results. For example,
if you strike me, your blow will hurt me; the pairfeel may be considered
bad in itself, but the moral status of your blowlwiso depend on whether
you were (morally) allowed such a gesture (perhtapsugh parental status,
although that is controversial) or even obligecexecute it (e.g. as a police
officer preventing me from doing harm to others)wihether it was in fact
prohibited but not prevented. What is true of imdidal actions (or their
omission) has to be truenutatis mutandisof social institutions and
circumstances like distributions resulting fromlective social actions (or
their omission). Hence, social institutions ardéoassessed not solely on the
basis of information about how they affect indivadlguality of life. A society
in which people starve on the streets is certamigrked by inequality;
nevertheless, its moral quality, i.e., whether gbeiety is just or unjust with
regard to this problem, also depends on the soffericaused. Does the
society allow starvation as an unintended but &tller side effect of what its
members see as a just distributive scheme? Inadles it even defend the
suffering as a necessary means, e.g. as a sooca arwinism? Or has the
society taken measures against starvation, whigh taned out insufficient?
In the latter case, whether the society has takeh steps for reasons of



political morality or efficiency again makes a mlod#ference. Hence, even
for egalitarians, equality of results is too narramd one-sided a focus.

(vi)  Finally, there is a danger of (strict) equalitydaay to uniformity, rather than
to a respect for pluralism and democracy. In thetemporary debate, this
complaint has been mainly articulated in feministl anulticulturalist theory.
A central tenet of feminist theory is that gendes lbeen and remains a
historical variable and internally differentiatedlation of domination. The
same holds for so called racial and ethnic diffeesh These differences are
often still conceived of as marking different vauélhe different groups
involved here rightly object to their discriminatio marginalization, and
domination, and an appeal to equality of statusstBeems a solution.
However, as feminists and multiculturalists havengea out, equality, as
usually understood and practiced, is constitutgahain by a denial and ranking
of differences; as a result it seems less usefidraantidote to relations of
domination. "Equality” can often mean the assinulato a pre-existing and
problematic ‘male’ or ‘white’ or ‘middle class’ nor. In short, domination
and a fortiori inequality often arise out of an bily to appreciate and
nurture differences -- not out of a failure to sa&ryone as the same. To
recognize these differences should however not leadn essentialism
grounded in sexual or cultural characteristics. Icontemporary
multiculturalism and feminism, there is a cruciabdte between those who
insist that sexual, racial, and ethnic differenskeuld become irrelevant, on
the one hand, and those believing that such difteg, even though culturally
relevant, should not furnish a basis for inequalityat rather one should find
mechanisms for securing equality, despite valuédrénces. Neither of these
strategies involves rejecting equality. Rather,dispute is about how equality
is to be attained (McKinnon 1989, Taylor 1992).

Proposing a connection between equality and pimalMichael Walzer's theory (1983)

aims at what he calls "complex equality”". AccordingNalzer, relevant reasons can only
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speak in favour of distribution of specific typek gmnods in specific spheres -- not in
several or all spheres. Against a theory of sinagieality promoting equal distribution of
dominant goods, hence underestimating the complefithe criteria at work in each
given sphere the dominance of particular goods si¢edbe ended. For instance, the
purchasing power in the political sphere throughansederived from the economic
sphere (i.e., money) needs to be prevented. Agiualdlzer's theory of complex equality
is not aimed at equality but at the separatiormpbeses of justice, the theory's designation
thus being misleading. Any theory of equality skiblbwever follow Walzer's advice not

to be monistic but recognize the complexity of hfed the plurality of criteria for justice.

We thus arrive at the following desideratum: indted simple equality, we need a
concept of moreomplexequality: a concept managing to resolve the alppreblems
through a distinction of various classes of goodsseparation of spheres, and a

differentiation of relevant criteria.

10.5.2 Libertarianism

Libertarianism and economic liberalismrepresent minimalist positions in relation to
distributive justice. Citing Locke, they both pdste an original right to freedom and
property, thus arguing against redistribution aodia rights and for the free market
(Nozick 1974; Hayek 1960). They assert an oppasitietween equality and freedom:
the individual (natural) right to freedom can bmited only for the sake of foreign and
domestic peace. For this reason, libertarians densnaintaining public order the state's
only legitimate duty. They assert a natural righself-ownership (the philosophical term
for "ownership of oneself" -- i.e., one's will, bgdvork, etc.) that entitles everybody to
thus far unowned bits of the external world by nseafmixing their labour with it. All
individuals can thus claim property if "enough aasl good" is left over for others
(Locke's proviso). Correspondingly, they defend katifreedoms and oppose the use of
redistributive taxation schemes for the sake ofiadgastice as equality. A principal
objection to libertarian theory is that its intexfation of the Lockean proviso -- nobody's

situation should be worsened through an initialuggitjon of property -- leads to an
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excessively weak requirement and is thus unacciepflgmlicka 1990). With a broader
and more adequate interpretation of what it mean®ie a situation to be worse than
another, however, justifying private appropriatimmd, a fortiori, all further ownership
rights, becomes much more difficult. If the provigzognizes the full range of interests
and alternatives that self-owners have, then it mot generate unrestricted rights over
unequal amounts of resources. Another objectiothas precisely if one's own free
accomplishment is what is meant to count, as thertirians argue, success should not
depend strictly on luck, extraordinary naturalgjifhherited property, and status. In other
words,equal opportunityalso needs to at least be present as a counteckal@ensuring
that the fate of human beings is determined byr ttiecisions and not by unavoidable
social circumstances. Equal opportunity thus setnise the frequently vague minimal
formula at work in every egalitarian conceptiordgdtributive justice. Many egalitarians,

however, wish for more -- namely, aquality of (at least basic) life conditians

In any event, with a shift away from a strictly aége idea of freedom, economic
liberalism can indeed itself point the way to meeeial and economic equality. For with
such a shift, what is at stake is not only assuangqual right to self-defense, but also
furnishing everyone more or less the same chaneetimlly make use of the right to
freedom. In other words, certain basic goods nedzktfurnished to assure the equitable

or ‘fair value of the basic liberties’ (Rawls).

10.5.3 Utilitarianism

It is possible to interpret utilitarianism as cagtging moral equality -- and this in a way
meant to offer the same consideration to the isteref all human beings. From the
utilitarian perspective, since everyone counts as and no one as more than one
(Bentham), the interests of all should be treatpgally without consideration of contents
of interest or an individual's material situatidfor utilitarianism, this means that all
enlightened personal interests have to be fairtyegated. The morally proper action is

the one that maximizes utility. But this utilitami@onception of equal treatment has been
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criticized as inadequate by many opponents oftatiinism. At least in utilitarianism's
classical form -- so the critique reads -- the libpa moral equality is flawed: this
because all desires are taken up by the utilitaceoulation -- including "selfish" and
"external" preferences, all having equal weigherewhen they diminish the ‘rights’ and
intentions of others. And this, of course, conflietith our everyday understanding of
equal treatment. What is here at play is an argumevolving "offensive” and
"expensive" taste: a person cannot expect othersustain his or her desires at the
expense of their own. Rather, according to genesllared conviction, equal treatment
consistently requires a basis of equal rights asdurces that cannot be taken away from

one person, whatever the desire of others.

In line with Rawls, many hold that justice entails value to interests insofar as they
conflict with justice. According to this view, urgtified preferences will not distort
mutual claims people have on each other. Equatntesa has to consist of everyone
being able to claim a fair portion, and not in iallerests having the same weight in
disposal over my portion. Utilitarians cannot adamy restrictions on interests based on
morals or justice. As long as utilitarian theorycka a concept of justice and fair
allotment, it must fail in its goal of treating alé equals. As Rawls also famously argues,
utilitarianism that involves neglecting the sepanaiss of persons does not contain a

proper interpretation of moral equality as equapeet for each individual.

10.5.4 Equality of Welfare

The concept of welfare equality is motivated by iatuition that when it comes to
political ethics, what is at stake is the indivitlsiavell-being. The central criterion for
justice must consequently be equalizing the levelefare. But taking welfare as what
is to be equalized leads into major difficultied)igh resemble those of utilitarianism. If
one contentiously identifies subjective welfare hwigreference satisfaction, it seems
implausible to count all individual preferenceseagial, some -- such as the desire to do
others wrong -- being inadmissible on grounds sfige (the offensive taste argument).

Any welfare-centred concept of equality grants peapth refined and expensive taste
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more resources -- something distinctly at odds with moral intuitions (the expensive
taste argument) (Dworkin 1981). However, satistactn the fulfilment of desires cannot
serve as a standard, since we wish for more theimple feeling of happiness. A more
viable standard for welfare comparisons would séerbe success in the fulfilment of
preferences. A fair evaluation of such success aatwe purely subjective, rather
requiring a standard of what should or could hasenbachieved. And this itself involves
an assumption regarding just distribution; it is2mo independent criterion for justice.
An additional serious problem with any welfare-cedt concept of equality is that it
cannot take account of either desert or persorsploresibility for one's own well-being,

to the extent this is possible and reasonable.

10.5.5 Equality of Resources

Represented above all by both Rawls (also refek baach.8) and Dworkin, resource
equality avoids such problems (Rawls 1971; Dwork®81). It holds individuals

responsible for their decisions and actions, notydver, for circumstances beyond their
control -- race, sex, and skin-colour, but alselligence and social position -- which
thus are excluded as distributive criteria. Equmdartunity is insufficient because it does
not compensate for unequal innate gifts. What applor social circumstances should
also apply for such gifts, both these factors bgiacely arbitrary from a moral point of

view and requiring adjustment.

According to Rawls, human beings should have timeesmitial expectations of "basic
goods," i.e., all-purpose goods; this in no waycluges ending up with different
guantities of such goods or resources, as a resyersonal economic decisions and
actions. When prime importance is accorded an assarof equal basic freedoms and
rights, inequalities are just when they fulfil typoovisos. On the one hand, they have to
be linked to offices and positions open to everyander conditions of fair equality of
opportunity; on the other hand, they have to reéftee famous ‘difference principle’ in
offering the greatest possible advantage to thst ladvantaged members of society.

Otherwise, the economic order requires revisione Do the argument of the moral
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arbitrariness of talents, the commonly accepteter@ for merit (like productivity,
working hours, effort) are clearly relativized. THdference principle only allows the
talented to earn more to the extent this raisedawest incomes. According to Rawls,
with regard to the basic structure of society, difeerence principle should be opted for
under a self-chosen "veil of ignorance” regardiegspnal and historical circumstances
and similar factors. The principle offers a genasdurance of not totally succumbing to
the hazards of a free market situation; and everydoes better than with inevitably
inefficient total equal distribution, whose levélwell-being is below that of those worse

off under the difference principle.

Since Rawls'Theory of Justices the classical focal point of present-day pcditi
philosophy, it is worth noting the different wayis theory claims to be egalitarian: First,
Rawls upholds a natural basis for equal human wartininimal capacity for having a
conception of the good and a sense of justice.r&gdbrough the device of the "veil of
ignorance,” people are conceived as equals indhgifial position.” Third, the idea of
sharing this "original position" presupposes thdiea having political equality, as equal
participants in the process of choosing the priesifpy which they would be governed.
Fourth, Rawls proposes fair equality of opportunififth, Rawls maintains that all desert
must be institutionally defined, depending on tlealg of the society. No one deserves
his or her talents or circumstances -- all prodwdtdhe natural lottery. Finally, the

difference principle tends toward equalizing hotgin

Dworkin's equality of resources stakes a claim émdp even more ‘ambition-sensitive’

and endowment-insensitive’ than Rawls' theory. Waéglistribution of resources is

considered fair only when it results from the decis and intentional actions of those
concerned. Dworkin proposes a hypothetical audtiowhich everyone can accumulate
bundles of resources through equal means of paymseiiat in the end no one is jealous
of another's bundle (the envy test). The auctimegdure also offers a way to precisely
measure equality of resources: the measure of mres®uwlevoted to a person's life is
defined by the importance of the resources to stfi@workin 1981).
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In the free market, how the distribution then depsel depends on an individual's
ambitions. The inequalities that thus emerge aifigd, since one has to take
responsibility for one's "option luck" in the realwh personal responsibility. In contrast,
unjustified inequalities based on different innatevisions and gifts as well as brute luck
should be compensated for through a fictive difieeged insurance system: its
premiums are established behind Dworkin's own ‘@é&ilgnorance,’” in order to then be
distributed in real life to everyone and collectedaxes. For Dworkin, this is the key to
the natural lottery being balanced fairly, prevegta "slavery of the talented" through
excessive redistribution.

Objections to all versions of "brute-luck egaligarism” come from two sides. Some
authors criticize its, in their view, unjustified excessively radical rejection of merit:

The egalitarian thesis of desert only being jumify acknowledged if it involves desert
"all the way down" not only destroys the classi@leryday principle of desert, since
everything has a basis that we ourselves have neated. In the eyes of such critics,
along with the merit-principle this argument alssutloys our personal identity, since we
can no longer accredit ourselves with our own ciipacand accomplishments. Other
authors consider the criterion for responsibilibybte too strong, indeed inhuman in its
consequences, since human beings responsibledioratitn misery would be left alone

with their misery (Anderson 1999).

10.5.6 Equality of Opportunity for Welfare or Advan  tage

Approaches based on equality of opportunity canelae as revisions of both welfarism
and resourcism. Ranged against welfarism and degigo avoid its pitfalls, they
incorporate the powerful ideas of choice and resjlity into various, improved forms
of egalitarianism. Such approaches are meant talizgguoutcomes, insofar as they are
the consequences of causes beyond a person's IcOrrobeyond circumstances or

endowment), but to allow differential outcomes anfar as they result from autonomous
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choice or ambition. But the approaches are alsediat maintaining the insight that
individual preferences have to count, as the satestfor a necessary linkage back to the
individual perspective: otherwise, there is an taking of the person's value. In
Arneson's (1989, 1990) concept efjual opportunity for welfarethe preferences
determining the measure of individual well-beinge ameant to be conceived
hypothetically -- i.e., a person would decide oanthafter a process of ideal reflection. In
order to correspond to the morally central vantaigeersonal responsibility, what should
be equalized are not enlightened preferences theassdout rather real opportunities to

achieve or receive a good, to the extent thatasfsred to.

G.A. Cohen's (1989) broader conceptionegtiality of access to advantagégempts to
link and integrate the perspectives of welfare #tyuand resource equality through the
overriding concept of advantage. For Cohen, theee tavo grounds for egalitarian
compensation. Egalitarians will be moved to furnighparalyzed person with a
compensatory wheelchair independently of the pé&samelfare level. This egalitarian
response to disability overrides equality of (oppoity to) welfare. Egalitarians also
favour compensation for phenomena such as paiepartient of any loss of capacity --
for instance by paying for expensive medicine. Blthen claims, any justification for
such compensation has to invoke the idea of egquaflibpportunity to welfare. He thus
views both aspects, resources and welfare, as ssgesnd irreducible. Much of
Roemer's (1998) more technical argument is deviotednstructing the scale to calibrate
the extent to which something is the result of wnstances. An incurred adverse
consequence is the result of circumstances, natehprecisely to the extent that it is a

consequence that persons of one or another spggiacan be expected to incur.

10.5.7 Capabilities Approaches

Theories that limit themselves to the equal distidn of basic means -- this in the hope
of doing justice to the different goals of all humbeings -- are often criticized as

fetishistic, in that they focus on means, rathantlon what individuals gain with these
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means (Sen 1980), For the value goods have for amnelepends on objective
possibilities, the natural environment, and indiMdtcapacities. Hence, in contrast to the
resourcist approach, Amartya Sen proposes oriegtatistribution around "capabilities
to achieve functionings," i.e., the various thirtgat a person manages to do or be in
leading a life (Sen 1992). In other words, evahmindividual well-being has to be tied
to a capability for achieving and maintaining vaso precious conditions and
"functionings" constitutive of a person's beinggclsuas adequate nourishment, good
health, the ability to move about freely or to agpi@ public without shame, and so forth.
Also important here is the real freedom to acquiedl-being -- a freedom represented in
the capability to oneself choose forms of achiewveamand the combination of
"functionings.” For Sen, capabilities are thus theasure of arquality of capabilities
human beings enjoy to lead their lives. A probleomsistently raised with capability

approaches is the ability to weigh capabilitiesiider to arrive at a metric for equality.

The problem is intensified by the fact that varionsral perspectives are comprised in
the concept of capability. Martha Nussbaum (1992002 has linked the capability
approach to an Aristotelian, essentialistic, "thitleory of the good -- a theory meant to
be, as she puts it, "vague,” incomplete, and opele@ enough to leave place for
individuality and cultural variations. On the ba%$ such a "thick" conception of

necessary and universal elements of a good liféainecapabilities and functionings can
be designated as foundational. In this manner, Idusa can endow the capability
approach with a precision that furnishes an indexnterpersonal comparison, but at
some risk: that of not being neutral enough regaydihe plurality of personal

conceptions of the good, a neutrality normally resfi by most liberals (most

importantly Rawls 1993).

10.6 Equality Among Whom?

Justice is primarily related to individual actionadividual persons are the primary

bearers of responsibility (the key principle of ie#th individualism). This raises two
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controversial issues in the contemporary debate.

One could regard the norms of distributive equadisyapplying to groups rather than
individuals. It is often groups that rightfully s@ the issue of an inequality between
themselves and the rest of society -- e.g. womaeialrand ethnic groups. The question
arises of whether inequality among such groups lghdae considered morally

objectionable in itself, or whether even in theecad groups, the underlying concern

should be how individuals (as members of such gpigre in comparative terms.

Do the norms of distributive equality (whatever ythare) apply to all individuals,
regardless of where (and when) they live? Or rattherthey only hold for members of
communities within states and nations? Most theooieequality deal exclusively with
distributive equality among people in a single sbciBut there does not seem to be any
rationale for that limitation. Can the group of tkatitled be restricted prior to the
examination of concrete claims? Many theories seemmply this when they connect

distributive justice or the goods to be distributgth social cooperation or production.

Those who contribute nothing to cooperation, sushh& disabled, children, or future
generations, would have to be denied a claim tairashare. The circle of persons who
are to be the recipients of distribution would ttoes restricted from the outset. Other
theories are less restrictive, insofar as they do limk distribution to actual social
collaboration, yet nonetheless do restrict it, fasaas they bind it to the status of
citizenship. In this view, distributive justice limited to the individuals within a society.
Those outside the community have no entitlemersiotal justice. Unequal distribution
among states and the social situations of peoplEd=uthe particular society could not,
in this view, be a problem of social distributivasiice. Yet here too, the universal
morality of equal respect and the principle of églistribution demand that we consider
each person as prima facie equally entitled togibeds, unless reasons for an unequal
distribution can be put forth. It may be that ire throcess of justification, reasons will

emerge for privileging those who were particularlyolved in the production of a good.
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But prima facie, there is no reason to exclude ftbe outset other persons, e.g. those
from other countries, from the process of distiifrutand justification. That may seem
most intuitively plausible in the case of naturaksources (e.g. oil) that someone
discovers by chance on or beneath the surfacesobrhher property. Why should such
resources belong to the person who discovers tlengn whose property they are
located? Nevertheless, in the eyes of many if nostnpeople, global justice, i.e.,
extending distributive justice globally, demand® tmuch from individuals and their
states. The charge, open, of course, to challelsgene of excessive demands being

made.

10.7 The Value of Equality: Why Equality?

Does equality play a major role in a theory of jius#, and if so, what is this role?

A conception of justice iggalitarian when it views equality as a fundamental goal of
justice. L. Temkin has put it as follows: "an etm@ian is any person who attaclsssne
value to equalitytself (that is, any person that camgsall about equality, over and above
the extent it promotes other ideals). So, equaléggdn't be the only value, or even the
ideal she values most.... Egalitarians have thp ded (for them) compelling view that it
is a bad thing -- unjust and unfair -- for somé&oworse off than others through no fault
of their own." In general, the focus of the modegalitarian effort to realize equality is
on the possibility of a good life, i.e., on an édgyaof life prospects and life
circumstances -- interpreted in various ways adogrdo various positions in the

"equality of what" debate (see above).

Many writers maintain the presence of three sorts egalitarianism: intrinsic,
instrumental and constitutive. Intrinsic egalitasaview equality as an intrinsic good in
itself. As pure egalitarians, they are concernddlgavith equality, most of them with

equality of social circumstances, according to Whids intrinsically bad if some people
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are worse off than others through no fault of tlosun. But it is in fact the case that we
do not always consider inequality a moral evilrihgic egalitarians regard equality as
desirable even when the equalization would be ofis®to any of the affected parties --
e.g. when equality can only be produced throughresing the level of everyone's life.
But something can only have an intrinsic value whaa good for at least one person,
i.e., makes one life better in some way or anotfi¢re following "levelling-down"
objection indicates that doing away with inequality fact ought to produce better
circumstances -- it otherwise being unclear whyadigjushould be desired. Sometimes
inequality can only be ended by depriving those wh® better off of their resources,
rendering them as poorly off as everyone else. Wuoslld have to be an acceptable
approach according to the intrinsic concept. Butuhot be morally good if, in a group
consisting of both blind and seeing persons, thagesight were rendered blind because
the blind could not be offered sight? That woulddaat be morally perverse. Doing away
with inequality by bringing everyone down contatrso the objection -- nothing good.
Such leveling-down objections would of course obé valid if there were indeed no
better and equally egalitarian alternatives avétaénd nearly always there are such: e.g.
those who can see should have to help the blindnéially or otherwise. In case there
are no alternatives, in order to avoid such olpesti intrinsic egalitarianism cannot be
strict, but needs to h@uralistic. Then intrinsic egalitarians could say there isisthing
good about the change, namely greater equalitythowrgh they would concede that
much is bad about it. Pluralistic egalitarians @b Imave equality as their only goal; they
also admit other values and principles -- abovehalprinciple of welfare, according to
which it is better when people are doing betteradtition, pluralistic egalitarianism
should bemoderateenough to not always grant equality victory in ttase of conflict
between equality and welfare. Instead, it needsetable to accept reductions in equality

for the sake of a higher quality of life for alls(e.g. with Rawls' difference principle).

At present, many egalitarians are ready to contieateequality in the sense of equality of
life circumstances has no compelling value in fidedit that, in a framework of liberal

concepts of justice, its meaning emerges in puddwether ideals: universal freedom, full
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development of human capacities and the human paigg the mitigation of suffering

and defeat of domination and stigmatization, treblst coherence of modern, freely
constituted societies, and so forth. For those atgoworse off, unequal circumstances
often mean considerable (relative) disadvantagdsvany (absolute) evils; and as a rule
these (relative) disadvantages and (absolute) eafits the source for our moral

condemnation of unequal circumstances. But this do¢ mean that inequality as such is
an evil. Hence, the argument goes, fundamental Inmbeals other than equality stand
behind our aspiring for equality. When we are agfaiimequality on such grounds, we are
for equality either as a by product or as a meadsn@t as a goal or intrinsic value. In its
treatment of equality as a derived virtue, the sdriegalitarianism -- if the term is

actually suitable -- here at playirstrumental

As indicated, there is also a third, more suitadpgproach to the equality ideal: a
constitutiveegalitarianism. According to this approach, weiraspo equality on other
moral grounds -- namely, because certain ineqesaldre unjust. Equality has value, but
this is an extrinsic value, since it derives fronother, higher moral principle of equal
dignity and respect. But it is not instrumental flois reason, i.e., it is not only valued on
account of moral equality, but also on its own aedo Equality stands in relation to
justice, as does a part to a whole. The requireroénastification is based on moral
equality; and in certain contexts, successful fgstion leads to the above-named
principles of equality, i.e., formal, proportioreduality and the presumption of equality.
Thus according to constitutive egalitarianism, éhpanciples and the resulting equality
are justified and required by justice, and by thme token constitute social justice. We
should further distinguish two levels of egalitaisan and non-egalitarianism,

respectively.

On a first level, a constitutive egalitarian pregsnthat every explication of the moral
standpoint is incomplete without terms such asakglsimilarly,” etc. In contrast, a non-
egalitarianism operating on the same level considach terms misplaced or redundant.

On a second level, when it comes to concretizirdyspecifying conceptions of justice, a
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constitutive egalitarian gives equality substantiegght. On this level, we can find more
and less egalitarian positions according to thesehaurrency of equality (the criteria by
which just equality is measured) and accordingh® reasons for unequal distributions
(exemptions of the presumption of equality) thepestive theories regard as well
grounded. Egalitarianism on the second level telates to the kind, quality and quantity
of things to be equalized. Because of such varsallelear-cut definition of second level
egalitarianism cannot be formulated. In contrasiy-agalitarians on this second level

advocate a non-relational entitlement theory ofi¢ges

Alongside the often-raised objections against etyuahentioned in the section on
"simple equality" there is a different and moredamental critique formulated by first
level non-egalitarians: that equality does not hayeundational role in the grounding of
claims to justice. While the older version of atique of egalitarianism comes mainly
from the right side of the political spectrum, tharguing in general against "patterned
principles of justice”, the critique's newer versialso often can be heard in liberal
circles. This first-level critique of equality pasthe basic question of why justice should
in fact be conceived relationally and (what is hére same) comparatively. Referring
back to Joel Feinberg's (1974) distinction betweemparative and non-comparative
justice, non-egalitarians object to the moral regment to treat people as equals and
many demands for justice emerging from it. Theyuarthat neither the postulate nor
these demands involve comparative principles -alehe any equality principles. They
reproach first-level egalitarians for confusionvae¢n "equality” and "universals." As the
non-egalitarians see things, within many principbégustice -- at least the especially
important ones -- the equality-terminology is redamt. Equality is thus merely a by
product of the general fulfilment of actually noorgparative standards of justice:
something obscured through the unnecessary ingesfimn expression of equality. At
least the central standards of dignified human dife not relational but "absolute." As
Harry Frankfurt puts it: "It is whether people hageod lives, and not how their lives
compare with the lives of others." And again: "Thadamental error of egalitarianism
lies in supposing that it is morally important wiet one person has less than another
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regardless of how much either of them has."

From the non-egalitarian vantage, what is reallgtake in helping those worse off and
improving their lot ishumanitarian concerna desire to alleviate suffering. Such concern
is understood as not egalitarian. It is not centvedhe difference between those better
off and those worse off as such (whatever the agpdtandard), but on improving the
situation of persons in bad circumstances. Thestre$s constitutes the actual moral
foundation. The wealth of those better off onlynishes a means that has to be
transferred for the sake of mitigating the distrems long as other, morally negative
consequences do not emerge in the process. Tingtstraf the impetus for more equality
lies in the urgency of the claims of those worderadt in the extent of the inequality. For
this reason, instead of equality the non-egalitacidtics favor one or anothentitiement
theory of justice such as Nozick's (1974) libertarianism (cf. 1B.4above) and
Frankfurt's (1987doctrine of sufficiengyaccording to which "What is important from
the moral point of view is not that everyone shoiévethe samebut that each should
have enough If everyone had enough, it would be of no momhsequence whether
some had more than others." Parfit's (19819rity view accordingly calls for focus on
improving the situation of society's weaker andrpoanembers and indeed all the more
urgently the worse off they are, even if they carndss helped than others in the process.
In any case, entitlement-based non-egalitarian aegls can result in praxis in an
equality of outcome as far-reaching as egalitatti@ories. Hence fulfilling an absolute or
non-comparative standard for everyone (e.g. toefhect that nobody should starve)
frequently results in a certain equality of outcomsiech a standard comprising not only a
decent living but a good life. Consequently, thbate here centres on the basis -- is it
equality or something else? And not so much onailiteome -- are persons or groups
more or less equal, according to a chosen metosgiBly, the difference is even deeper,

lying in the conception of morality in general,hvat than in equality at all.

Egalitarians can respond to the anti-egalitariatiqoe by conceding that it is the nature

of some (if certainly far from all) essential norofsmorality and justice to be concerned
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primarily with the adequate fulfilment of the segar claims of individuals. However,
whether a claim can itself be considered suitalsle lbe ascertained only by asking
whether it can be agreed on by all those affeateldypothetical conditions of freedom
and equality. This justificatory procedure is &k tmore needed the less evident -- indeed
the more unclear or controversial -- it is if wigt stake is actually suffering, distress,
an objective need. In the view of the constitutegalitarians, all the judgments of
distributive justice should be approached relatigndy asking which distributive
scheme all concerned parties can universally aoigrecally agree to. As described at
some length in the pertinent section above, maajitagans argue that a presumption in
favor of equality follows from this justificationequirement. In the eyes of such
egalitarians, this is all one needs for the jusdtfion and determination of the constitutive

value of equality.

Secondly, even if -- for the sake of argument € tiuestion is left open of whether
demands for distribution according to objective dseée.g. alleviating hunger) involve

non-comparative entitlement-claims, it is noneteglalways necessary to resolve the
guestion of what we do owe needy individuals. T&ied in a basic way to the question
of what we owe persons in comparable or worse tsitos, and how we need to invest
our scarce resources (money, goods, time, energyigit of the sum total of our

obligations. While the claim on our help may wedpaar non-relational, determining the
kind and extent of the help must always be relafion at least in circumstances of

scarcity (and resources are always scarce).

Claims are either "satiable" i.e., an upper lintisafficiency level can be indicated after
which each person's claim to X has been fulfilled,they are not so. For insatiable
claims, to stipulate any level at which one is oglat to be sufficiently satisfied is
arbitrary. If the standards of sufficiency are defl as a bare minimum, why should
persons be content with that minimum? Why shoutd ttanner in which welfare and
resources are distributed above the poverty lesehlso be a question of justice? If, by

contrast, we are concerned solely with claims &natin principle "satiable," such claims

229



having a reasonable definition of sufficiency, thbéese standards of sufficiency will
most likely be very high. In Frankfurt's definitiofor example, sufficiency is reached
only when persons are satisfied and no longer elgtistrive for more. Since we find
ourselves operating, in practice, in circumstanfeesbeneath such a high sufficiency
level, we (of course) live in (moderate) scarcityjen the above mentioned argument
holds as well -- namely, that in order to deternimevhat extent it is to be fulfilled, each
claim has to be judged in relation to the claimalbbthers and all available resources. In
addition, the moral urgency of lifting people abadiee poverty cannot be invoked to
demonstrate the moral urgency of everyone haviogigm In both forms of scarcity, i.e.,
with satiable and insatiable claims, the socidttrigr claim to goods cannot be conceived
as something absolute or non-comparative. Egalitarimay thus conclude that
distributive justice is always comparative. Thisulgbsuggest that distributive equality,
especially equality of life-conditions, is due adamental role in an adequate theory of

justice in particular and of morality in general.

Questions For Discussion

1. Why should society be concerned about equalitydyseahe main arguments for
and against equality.

What are the types of equality?

What are the objections to simple equality and bawthey be addressed?

What is distributive equality?

What are the modes of distribution recommendedaripus theories?

What are the objects of distribution?

N o o bk~ b

Identify the principles of equality and determiheit meaning.
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8. Examine the FDRE Constitution and determine theftypes of equality and the
conceptions of equality it has endorsed.

9. Related to the above, examine how the FDRE Cotistituaddresses the
guestions posed in developing a theory of distieutustice (listed under

‘presumption of equality’).
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Attachment A

The Stoics believe in the monism (oneness) ofwludd. Unlike Plato who declared the
dualism of this world (as material world and trarsental one), the Stoics taught the
oneness of it. Their basis of knowledge is matgaiception of the outside world. In
other words, they place knowledge in physical semsaand reality -- what is known by
the senses -- is matter. All things, they saidnee soul, even God himself, are material
and nothing more than material. As the soul iglerbody, God is for the world. God is
the soul of this world.

But in spite of this materialism, the Stoics deeththat God is absolute reason. This is
not a return to idealism, and does not imply tleiporeality of God. For reason, like all
else, is material. It means simply that the diviine is a rational element. Since God is
reason, it follows that the world is governed bgsen, and this means two things. It
means, firstly, that there is purpose in the woaldd therefore, order, harmony, beauty,
and design. Secondly, since reason is law as ogptzséhe lawless, it means that
universe is subject to the absolute sway of lavgogerned by the rigorous necessity of
cause and effect. Hence the individual is not figeere can be no true freedom of the
will in a world governed by necessity. We may, with harm, say that we choose to do
this or that, and that our acts are voluntary. 81¢h phrases merely mean that we assent
to what we do. What we do is none the less govelmeatauses, and therefore by
necessity.

The Stoic ethical teaching is based upon two [ples already developed in the above
kind of approach; first, that the universe is gover by absolute law, which admits of no
exceptions; and second, that the essential nafunamans is reason. Both are summed
up in the famous Stoic maxim, "Live according tduna." This maxim has two aspects.
It means, in the first place, that men should confthemselves to nature in the wider
sense, that is, to the laws of the universe, andrsly, that they should conform their
actions to nature in the narrower sense, to their essential nature, reason. These two
expressions mean, for the Stoics, the same thimgthle universe is governed not only by
law but also by the law of reason, and we, in fe@itay our own rational nature, aigso
facto conforming ourselves to the laws of the largerldioin a sense, of course, there is
no possibility of our disobeying the laws of natui@ we, like all else in the world, act
of necessity. And it might be asked, what is the afexhorting a person to obey the
laws of the universe, when, as part of the greathaeism of the world, we cannot by
any possibility do anything else? It is not to losed that a genuine solution of this
difficulty is to be found in Stoic philosophy. Theyged, however, that, though we will
in any case do as the necessity of the world casnpslit is given to us alone, not merely
to obey the law, but to assent to our own obedietacéollow the law consciously and
deliberately, as only a rational being can. Virttheen, is the life according to reason.
Morality is simply rational action. It is the unigal reason which is to govern our lives,
not the caprice and self-will of the individual. &tvise man consciously subordinates his
life to the life of the whole universe, and recags himself as a cog in the great
machine.

232



Attachment B

A young man named Elmer E. Palmer living in New K 8tate in 1882 who decided to
kill his grandfather was the bad man. Of courserdmuwas clearly defined as a crime,
but Elmer thought that by committing the act he ldoaherit under his grandfather’s
will. Perhaps he calculated that a long prison tetos eventual parole was worth the
money. In any event, there was no law on the NevkYooks that said that a murderer
could not inherit under the terms of a will if hdlk the testator. In the following
dialogues he asks his lawyer whether a murderemtearit the estate of the victim. As it
is said it was an actual case that happened iraltbge mentioned state and year. The
outcome is shown at the end of the dialogue.

SCENE ONE: office of an Attorney in Upstate New Yok, February, 1882

Attorney Have a seat, EImer. What's on your mind theses@dyiss Fetch says you
have a question to ask me.

Elmer. That is right, | do. | want to know whether arirhender a will would still get
the property even if he killed the testator.

Attorney: | didn’t know you knew all those legal terms, likiestator” and “heir”.
Have you been looking up Blackstone or Ké&nt?

Elmer. As a matter of fact, | did take out the Blackstdook from the library. But it
wasn’t any help on this issue.

Attorney Well, I'm glad you're so interested in the lawutB’'m a bit surprised about
the question you asked. What made you think of it?

Elmer. Well.....

Attorney | can imagine you would come up with lots of dimss after reading some
of Blackstone. But a question that doesn’t everstari Blackstone is another matter.
Was there actually something in Blackstone’s bdwt thade you come up with this
particular question?

Elmer. No. | read about it in a dime novel the other.day

Attorney And you rushed out to look up the law?

Elmer. That is right.

Attorney Are you sure you don’t know anyone who is plagnto kill his rich old
uncle?

Elmer. Oh, no sir.

8 Legal scholars who wrote legal books.
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Attorney Do you know anyone who has any notions of mundenind?

Elmer. No, | don't

Attorney Now don’t get me wrong in my asking this, Elmieut just of curiosity, your
grandfather has quite a bit of money, and you’dhigeonly logical beneficiary.

Elmer. | don’t see what that has to do with it.

Attorney Nothing, my boy, nothing at all. You just set mynd thinking. Would you
know, by the way, whether you are the beneficiargar your grandfather’s will?
Elmer. Isn’t that something you would know?

Attorney No, as a matter of fact. Your grandfather usdzotawyers in town. But |
know he has a will, all right.

Elmer. Well, | think I'm mentioned in his will. But | ¢dt be sure. Anyway, my
guestion has nothing to do with me.

Attorney | know that, Elmer, and I'm glad of it. | supposavould be natural for a
beneficiary under a will sometimes to wonder whiee testator is going to die, or
whether he might change the will before he died. IBo sure that those thoughts are
not at all what prompted your question.

Elmer. Not at all. But I would like to know the law oh& point.

Attorney | can’t give you an answer offhand. But I'll domse research on it, just out
of curiosity. Here are a couple of books you milglok into, too. You can come back
in about a week and we’ll discuss it at that time.

Elmer. Thanks. I'll see what the books say. May be tiseaerule in one of them that
covers the point.

Attorney | tend to doubt it since there was no rule indB&one. But we'll see.
Meanwhile | want you to know one thing.

Elmer. Yes?

Attorney Murder, as you know, is the most heinous crimalbf Anyone who kills
anyone else deserves to be hanged. | wouldn’tdtediv turn over any information |
have about any murder to the police, even if f®imation about someone who is a
client of mine.

Elmer. A client?

Attorney A client whom | know committed murder — so long kdidn’'t get the
information in confidence from the client himseifea the fact as my part of my job in
representing him. Even then, | wouldn’'t know whettee represent him, but | don’t
suppose | could turn him into the police. But ifreene is my client and | find out that
he committed a murder, the fact that he is my theon’t stop me from calling the
police.

Elmer | think | understand. But why are you telling thes?

Attorney | just want you to know, Elmer, about how | viemy responsibility as a
lawyer. The very fact that you came in here ancdske a question about murders
and testators is a fact that | have to regard @eae of evidence. Oh, it probably will
never be useful in any regard. But just supposmeElthat your grandfather dies an
unusual death. In such a situation, the fact tlvat gsked me the question about a
murder inheriting under a will would tend to threwtiny bit of suspicion your way-
-Elmer: But....
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-Attorney - even if you were perfectly innocent! You seewrthat you have asked me
the question in a connection that has absolutellgimg to do with any action that you
yourself are contemplating, | would not regardsitcanfidential information under an
attorney-client privilege if subsequently thereas investigation of any possible
unnatural death of your grandfather.

Elmer | see.

Attorney All right, then. Come in next week and we’ll diss your interesting
guestion.

Elmer. (thinking for himself) Drat, | shouldn’t ask him. should have done the
research by myself. But how? | don’'t know how tottle research. | had to ask an
attorney. Oh, well, now that | asked him, | might waell go through with the
investigation. Whatever damage has been done loanihdone. I'll see him next week
and get his opinion.

Commentary

In one sense, nothing has happened so far. Elnesingly asked a question of his
attorney. But in other sense something importastbe®en suggested about the meaning
of “law”. In the context of this story, you sholdow that in the British legal system the
attorney himself is part of the legal system in enthran just the technical sense that he is
an “officer of the court” in its fullest sense.

The attorney represents Elmer’s first contact wiité legal process that is beginning to
take shape around Elmer’s question. As Elmer hintsed discovered by failing to find
the question even mentioned in Blackstone or Kiettwo most consulted works of the
time, “Can a beneficiary inherit if he murders thstator?” is not an inquiry to which the
legal system provided an easy answer. But the Bgaém, through the attorney himself,
has started to respond. Even though the attornepihig said so far that he doesn’t know
the answer to the question, in fact he has beguevieal the answer by the very attitude
that he has taken towards Elmer's question. Higud#, Elmer has discovered, is
markedly negative. The attorney will research iaas‘interesting” question, but he has
made it clear that he would be repelled if thisqio® had any practical significance to
Elmer.

Thus, if Elmer were a very discerning chap, he migave said to himself that the

lawyer’s attitude is a good indication that thedegystem as a whole will also have a
negative attitude toward such a question, for #veyer is part of the legal system. But
Elmer is not even looking for a “hint” in these qteas. Instead, he is only upset that he
has aroused the suspicions of any unsympathetimatt.

Elmer, as we shall see in more detail, is basicall§positivist.” In other words, he
believes that the legal system is simply a setutdst Either there is a specific rule to
answer his question, or there is no special rulghé latter case Elmer would conclude
that the other rules in the system would continuepply and the beneficiary would
collect under the will. Since he views law as atradicollection of rules, Elmer naturally
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doesn't feel the attorney he is consulting hastangtto do with the content of law. The
attorney is simply, to Elmer’s mind, a researchsiast.

SCENE TWO: The same, a week later
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Attorney Come in, Elmer, I've had a chance to research dhastion of yours
now. I've turned up some interesting information.

Elmer. Is there any law on the subject?

Attorney Well, that’s a large question. Let’s break it dowVhat do you mean by
“law”? Or, what is one of the things you mean bgttterm?

Elmer. A statute?

Attorney Fine, we’ll start with that. I've done the resgarand the fact is that
there is no New York statue that deals with thgestitof beneficiary taking if he
murdered the testator. There are lots of statutespurse, that deal with taking
under wills, but there is none on the particulaegfion you raised. In addition,
there are no relevant federal statutes.

Elmer. How about other states? Or don’t they count?

Attorney In fact, I've not been able to come up with aegislation of any other
state on this matter, and suspect that if | lookedhe legislation of other
countries | wouldn't find anything either. Of coarsstatutes in other states or
countries would no be binding in New York, but & interesting that your
guestion never seems to have occurred to any d¢geslibody in all recorded
history.

Elmer. How about cases?

Attorney Very good, Elmer. | can see that you've learnethething from the
books | have given you. You are telling me thatvVlaneans to you not only the
rules found in statutes but also the rules foundadicial decisions. Is that right?
Elmer. Yes. From my point of view, | suppose that rulleat are passed by the
legislature and rules that are passed by judgetharsame- | mean they have the
same effect.

Attorney That is right, they do. A court will apply “pregent” just as it will
apply a statute. So | did some research on preteden

Elmer. And....?

Attorney There is no case in the books involving the mufea testator by the
beneficiary.

Elmer. None at all?

Attorney That’s right, to be precise about the matter. Boti yee, Elmer, an
attorney’s job can’t end by just looking up the sfien of whether there was
exactly the same case ever decided previously.eThey be what we call an
analogous case -- A case where somewhat the sa@me s come up in a
different setting.

Elmer. | don’t know what that might be.

Attorney Well, I'll tell you. | found a case that was deed in North Carolina that
involved a wife’s right to dower. She had been ¢oied of being an accessory
before the fact to the murder of her husband. lheotvords, she was involved in
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the murder of her husband, and yet she was claimirghare of his estate
(property).

Elmer. That sounds pretty close to the question | agked

Attorney | thought so too.

Elmer. What was the ruling?

Attorney The court held that the wife was entitled to dowe

Elmer. And that’s the only case on the books?

Attorney Right. The only case tends to suggest that a emardcan inherit
anyway.

Elmer. That just about answers my question, then.

Attorney Not so fast. There are several things we haveottsider. In the first
place, as | told you, it was a North Carolina cas¢,a New York case.

Elmer. Does that mean it has no effect in the New Y oake®

Attorney No, not exactly. As a matter of fact, | suspéetttthe New York courts
would want to follow the only precedent in poineewf it is a decision in another
state. Judges, you might know, have some feelirad the law should be
consistent, and so that would feel a pressure dohréghe same result as North
Carolina. But they are not bound to do so.

Elmer. Not bound, you mean, like they would be if it @@ New York decision?
Attorney Exactly. And even if it were a New York caseatel court can always
reverse the former precedent. But such instances@&frunning a precedent are
very rare.

Elmer. So what you are saying is that a New York couwobpbly would follow
North Carolina case?

Attorney Yes. At least, judges in this state would take Morth Carolina case
into account as important factor. But now let'skaat a second issue. Just how
close is a case of dowry to a case involving awill

Elmer It is exactly the same thing.

Attorney But a will isn’t a dowry.

Elmer. | mean, the principle is the same.

Attorney You're right that we have to look to the prin@plBut what is the
principle?

Elmer. The principles inheriting an estate from someypm&ve killed.

Attorney Well, Elmer, that's one principle. But let's apz¢ it a different way.
Suppose we have a testator who announces to tledidiary that he is going to
change his will, and the beneficiary fears thatdhange may be quite adverse to
the beneficiary. If the beneficiary hurries up andrders the testator before the
testator can change the will, then he will havdifgd enormously by the murder.
But look at the dowry situation. There the husbaad’'t change the way the
estate will devolve.

Elmer. But the wife gets the estate sooner by murddrerghusband.

Attorney Very true. But that's true for the will situatioss well. Indeed, the
murderer in both cases gets the property soonertbavould have if the owner
died a natural death. So that is a point of sintyaBut | have been talking about



a point of difference.

» Elmer. Suppose the husband divorced the wife? Woulthe'wtife lose her dowry
interest?

» Attorney Excellent question, Elmer. No, | think the sifoatwould be different.
A beneficiary under a will has no claim whatsoetethe estate except the claim
that the will provides to him. If the will is chaeg and the beneficiary
distinguished, he has no claim that the will pregdo him. If the will is changed
and the beneficiary disinherited, he has no clamléng as the will is proper and
so forth). But a wife has a dowry interest when isHawfully married. Therefore,
any divorce proceeding would have to take plackgim of this dowry interest.
The wife might not agree to a divorce, or she miggit a much more favorable
property settlement as part of the divorce thanwbeld have received if there
were no dowry.

» Elmer. So then the cases are different?

» Attorney Yes. Or at least | should say, a judge could &ndifference between a
will case and dowry case if he wanted to.

» Elmer. What might make him want to?

» Attorney Well, we’ll have to go into that. | have some atlousiness to attend to
now, but we can talk if you come back later thiteradfoon. But let me say this
much. The case for the murderer taking under thiesypretty strong on its face.
There is no statute anywhere that says he can®. dily case on a slightly
different point suggests that he can. And in additio that, there are numerous
statutes regulating how a will is to be construHtese statutes, as well as judicial
precedent, instruct a judge to apply the termshefwill as written, and not to
attempt to change them. You know, if courts werméke exceptions in wills that
are not specified in the wills themselves, the amai litigation in the probate
area would be contested, and all kinds of exceptiwauld be claimed. People
who make out wills would not be able to predict wheceptions a court write in.
The whole idea of a will would be eroded. That Isywhe statutes are so clear on
the point. Estate law is one branch of the law #uhteres extremely closely to the
written word. If the testator himself does not makeexception cutting off any
beneficiary who murders him, the courts have ntuisy authority to write such
an exception into a will. So, let me leave theatitan with you for the moment as
saying that it looks like a pretty iron-cad case tfte murderer taking under the
will, at least as far as the law on the books isceoned.

Commentary

Under positivist theory, “law” is a set of rules morms or commands. In New York in
1882, there was no such rule regarding murderéisgaunder a will. Therefore, a
positivist would have to conclude that the rulestgiring to wills must be applied as
written, and a murderer must take. But our attorisegtarting to suggest to Elmer a
different conception of “law” may be more accuralée attorney has started to talk in
terms of predicting what a court will do. Elmer tmichave wished that a court would
simply apply “the law” which, to Elmer, consists tife rules on the books. But the
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attorney has begun to suggest that a court mighaetan such a root-like manner.

Elmer might not like the way this matter is prodegd But he has an interest in
predicting what a court will actually do. A puresitovist might not have such an interest.
The positivist might simply want to know what thaile” is, and simultaneously concede
that for one reason or another a particular coughtmot act as it “should”. If the court
acts contrary to the “rule,” the positivist mighbnclude that the court was acting
illegally, or as a matter of “discretion,” or like“legislature.”

Such concessions on the part of a positivist migittseem to him to be important to his
“theory”. But to Elmer they would be important, bese at bottom Elmer is interested in
predicting what the court will do and not in vingimg a jurisprudential approach to the
meaning of law. Elmer is a real person asking ageastion that has real consequences
for him, and therefore, we can say that the meaningaw” as revealed to Elmer is
likely to accord with the usage of the term in aatiy language. Abstract definitions of
“law” formulated by philosophers interested in teem for “its own sake” (whatever that
means) are of little if any significance to Elmer.

SCENE THREE: Same, later that afternoon

Elmer. Well, sir I've done some thinking about what yeave said and I'm convinced
that the answer to my question is that the murdeocend take under the will. | think it
Is clear as a matter of law. And there’s probaldgdyreason for it too.

Attorney Good reasons? Yes. | think there are some goasbns. But I'm glad you
brought up the matter of reasons. A mere rulefitsel fragile thing if there aren’t good
reasons to back it up. So we really should loathatreasons favoring the outcome that
you suggest and see if they are convincing.

Elmer. Well, | know one reason — the reason you sugdesiecourt which writes
exceptions into wills ruins the idea of wills.

Attorney That certainly is one reason. But let's take hantWhy should a murderer get
rewarded for his crime by being allowed to inh#ré estate?

Elmer | don’t know. But isn’t it something outside ttev to say whether someone gets
rewarded or not? | mean, shouldn’t the judgesapgly the law, and not at the effects
of their decisions?

Attorney that certainly is an approach, and a thoughthé.But | think judges won’t
ignore the effect of what you do. Why should théy8tice isn’t “blind” in that sense. A
judge is part of the real world.

Elmer. Yes, but a judge is also someone who applietathe

Attorney Elmer, “the law” isn’t just the statutes and tteses, as I'm trying to point out
to you. Certainly the law is partly that, in facamly that. But it can be bit more, too. It
can involve the reasons behind the law. It canlirevdeep-seated principles that we all
share. It can involve looking at the effects ofidens. It can involve “justice”. All
these things are the things a judge should “apply”

Elmer. But all that looks pretty vague to me.

Attorney Well, the question you ask hasn’t come up yetwhat do you expect? Surely
you don’t expect the law to provide answers in llooks to questions that haven't
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come up! So we have to proceed in what you cakgue fashion, since there isn't a
better alternative. But let's get down to brasksad here is a second answer to my
question about a murderer rewarded for what helbas.

Elmer. | can’t think of it.

Attorney It is simply this. The United States Constitutiand the Constitution of the
State of New York provide certain procedures aridgeards for a person accused of a
crime. A person may be declared guilty only afteras been given the right to a jury
trial, the right to confront witnesses, and aftee tase has been proved against him
beyond a reasonable doubt. When all that happeragmetson is declared guilty, he
cannot be punished beyond the punishment preschpete law. A person convicted
of a felony for which the maximum penalty is 10 rgem prison cannot be sentenced
by a judge to 20 years in prison, for example.

Elmer. what does this have to do with my question?

Attorney Simply this. We assume that you have a murdeter aas been convicted of
murder. Whatever his punishment is, it is that Whitas been prescribed by the
criminal law. Now a person can argue that no ottmmt or official can add to that
punishment. Any additional punishment would be dbing that exceeds the
punishment prescribed by the criminal law. Morepasy additional punishment from
a different court will be imposed upon the murdewvéhout his having had the benefit
of a right to jury trial, proof beyond a reasonafiteibt, and so forth. Thus, in a basic
constitutional sense, to take a murderer’s inhecgaaway from him would constitute
an additional penalty imposed upon him solely beeanf his crime, and that additional
penalty would not have been imposed according ¢éocdbnstitutional safeguards to
which the murderer was entitled.

Elmer. So it would be illegal for a court to deny themaerer his inheritance?

Attorney | didn’t say that. I'm only giving you an arguntea reason perhaps that was in
the minds of the judges in the North Carolina & dowry case.

Elmer. But surely a court can't act contrary to the cansbn?

Attorney That's right. But remember, a court interprete #onstitution. If it doesn’t
think it is acting contrary to the constitution hiotg | can tell you in this office is going
to change that fact. Besides, a court might geturatothe problem of additional
punishment.

Elmer. How?

Attorney By saying that the murderer isn’'t being depriwéchis property, because the
property hasn’t been “vested” in him. If the pragasn’t vested in him, the court isn’'t
taking it away.

Elmer. That sounds fishy.

Attorney It is, in a way. What the court would be sayisgthat the property isn’t the
murderer’s until the court itself has construedulié If part of the court’s construction
of the will is to read in an exception for murderethen the exception has been read in
before the property got to the murderers. So thetomould be taking nothing away
from him

Elmer. That's not only fishy. Surely the court would taking away from the murderer
something that would otherwise be his.

Attorney Not quite. It would be “his” if he weren’t a mweckr! But, | agree, this line of
argument is pretty suspicious. | only want to pauot to you that a court would be
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capable of coming up with it just in order to refuhe “additional penalty” argument
that | gave you. So we have to conclude that thitiadal penalty point is only an
argument, not a conclusive thing by any means.

Elmer. Well, can | ask if there are any more reasorfawor of allowing the murderer to
take under the will?

Attorney | have thought of a third one, though it's n&ely that a court would pay much
attention to it comes up in argument. But let meegiou a possible situation. Suppose
the testator has an estate worth a million and die#ars. He draws up a will dividing
his estate into two parts absolute: a million dsligoes to his son, and five dollars for a
tiny organization called citizens for the Restaratbdf British Sovereignty in America.
Then his son murders him. Suppose the court wededale that the son cannot inherit
the million dollars because he murdered the test&twould the million dollars then be
paid over to the other beneficiary? You see, thatedas to go somewhere. It can’t
revert back to the state because any such rulednendourage the judiciary, which is
part of the state, to find such reversions. Theedaws that require that the estate go to
the beneficiaries. So who would the court be béingfby disinheriting the murderers?

Elmer. You mean, in any will at all there will be a gties of who gets the money if the
murderer doesn’t get it?

Attorney Exactly. Giving the money to the other personthmwill might be worse than
giving it to the murderer. Of course, it is notlhga question of worse or better, but of
the intent of the testator. Suppose a court satsittikannot imagine that the testator, if
he was aware of the problem, would have intendegiie the money to a murderer?
All right, but then what would have been his in®efito make my preceding example
stronger, suppose his son has several childrenthauttather instead of providing
directly for the children in the will gave the dstautfights to the son. Then the son
murders the father. Suppose in addition that threis@oing to be hanged for murder
and will thus die shortly. If the court takes themay away from the son and instead
gives it to the citizens for the Restoration oftBh Sovereignty, the court in fact will
be depriving the grandchildren of the estate. Sutbe testator would not have wanted
such a result. We can suppose that even if he kaewt the murder, he would still
have wanted his grandchildren to inherit at leest pf the estate and not be left
penniless after their father is hanged.

Elmer. Will the court always construe a will accordimgthe intent of the testator?

Attorney Well, they construe wills as written, but the tten words are taken to indicate
the testator's exact intent. When the words areiguolis, courts may look to other
evidences of the testator’'s intent. Now, in yourrdewner question, there is no
ambiguity whatsoever in the will, and hence thereo cause at all for a court to look
for other indications of the testator’s intent. Buka court did want to look beyond the
will for evidence of intent an argument would besgible, along the lines I've
suggested, that the testator might have intendsdlle person who murdered him take
the estate anyway, especially if the facts ardras@ as the ones I've suggested in my
fanciful example.

Elmer. As long as these speculations seem to have sorgdthdo with the law, | might
as well mention a couple of ideas I've had sincelast conversation.

Attorney such as?

Elmer. Well, you said that a murderer might act so thattestator doesn’'t have a chance

241



to change the will. But suppose the testator wdalde changed the will to give more
of the estate to the person who murdered him. Ymwk a change in a will can actto a
person’s benefit as well as to his harm. We carst assume that the murderer gets an
advantage by killing the testator.

Attorney Very good. What else?

Elmer. Suppose the testator wants the beneficiary talerunim? Suppose he’s told the
beneficiary that he’s looking for some way to dig¢ boesn’t believe in suicide or is
afraid to commit suicide. Or, he might be in grpain and ask the beneficiary to put
him out of his pain?

Attorney Also very good. Elmer, you've been doing a powkldt of thinking about all
this.

Elmer. It looks like you have too.

Attorney Yes, it is an interesting problem and I've putremtme in it than | should have,
just because it interests me. But you've neverrtadey interest in the law before. Why
this great interest on your part?

Elmer. Nothing in particular. It's just that your idelhave led me to think about it.

Attorney Well, your ideas do have some merit. A court $thoti sSimply assume that the
murder is committed so that an adverse change @nwii can be prevented. And
sometimes, though this one seems far-fetchedeftator might want to be murdered.
Of course, that would still be murder, but | takgaur real point is that if the testator
wanted to be murdered he would still have intentthed the murderer take under the
will.

Elmer. Yes.

Attorney So what do you think?

Elmer. Well, as | said at the beginning, | think theec@s more solid than ever. There’s
no statute or case saying a murderer should beaetadf his victim’s will. And as |
count them, there are at least five reasons, sdncewse a lot stronger than others,
which support allowing a murderer to collect undlee will. 1 agree that you have
shown that each of the reasons is not itself cangtuon the court-it can wriggle out of
any one of them by some idea or other like the yme call “vesting”. But taken
together they should be conclusive. Don’t you agree

Attorney No.

Elmer. What?

Attorney Just as | said.

Elmer. Why?

Attorney Let’s look at the reasons on the other side. Neame of them we've already
considered. There’s the one about the murderengatdi prevent the will from being
changed. You're right, that won't always necesgdn# the situation but a court will
probably think that the murderer felt he had goedson to commit a crime. If the
murderer thought he would benefit from the testatliving a bit longer and changing
the will, then the murderer would no act.

Elmer. But the murderer might not know what the testatould do.

Attorney I'll grant you that. Yet, you see, there is sohieg to the argument concerning
change, and it does to an extent distinguish thehNDarolina case. Also, the “vesting”
point | mentioned is a possible argument on theesrofide. In addition, there is
something to the notion of the court’s assumptioat the testator would not have
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intended to have the murderer take under the waidl the testator though about the
problem, though there too a lot of difficulty atti@s to a court’s taking such a position
and rewriting a will to accord to what it thinksettestator would have wanted.

Elmer. The policy against rewriting wills makes all bbse arguments weak.

Attorney May be so, but there are better arguments agdiesipposite result, arguments
which in my opinion — well, | won’t give you my fah verdict until we have looked at
the arguments.

Elmer. O.K. what can they be?

Attorney First of all, let’'s look at the effect of a deois allowing a murderer to take
under a will. The public will be put on notice thate way to get an estate would be to
murder the testator. Lots of crazy people mighéheouraged to do so.

Elmer. But-

Attorney | know, you’re going to say that it would make sense for someone to commit
murder if he wants to enjoy the property he receiNgut remember, life insurance
contracts typically have a provision that disallosuscide, because people have been
known to commit suicide so that their families wiherit the life insurance proceeds.
The courts might simply not want to be a party ny decision that would encourage
such a fundamentally immoral act as murder.

Elmer. | was going to say, what business is it of a tbmmake the judgment in the first
place?

Attorney Well, if you are saying a legislature should deé&h the question, | agree. It
would be better if a legislature did so. But a $égfure might not get around to doing it,
and meanwhile a court is faced with a decision &ken The court can’t reach a “bad”
result simply by thinking that the legislature wilbme along later and correct it. A
court is under some pressure to come up with gesdlts irrespective of what the
legislature will do.

Elmer. All right, may be the result isn’t desirable. But what law can the court base the
decision you seem to be predicting?

Attorney Not any “law” in the sense of rules in statuecases. But let's look at some
other sorts of “law”. For instance, there are vasi@rinciples in the law that have been
repeated in many cases and approved by many wri¥wa can find them in
Blackstone and Kent, among other places. In pdaticit’s often been said that “no one
shall be permitted to profit by his own fraud, ortdke advantage of his own wrong, or
to found any claim upon his own inquiry, or to aicgyroperty by his own crime.

Elmer. But are those statements rules of law?

Attorney No, they are maxims, or standards, or principbesyhatever you want to call
them. Sometimes they apply and sometimes they ,daiich is a rather frustrating
feature that they have. For example, they don'tyafgpthe rule in property known as
adverse possession, where a person gains the fyr@bemother by virtue of his own
wrongful trespass exercised openly for a periodyedrs! Or take the case of an
employee who breaks his contract to take a higlnrgajpb. He might have to pay
damages to his first employer, but he can keeméws salary, and therefore the law
allows him to profit by his own breach of contract.

Elmer. So sometimes they are rules and sometimes tleeytajust what do you think a
court will do?

Attorney Well, Elmer, after all this thinking and researittcomes down in my mind to a
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kind of intuitive feeling. | predict, on the bagi§ what | know about court and judges
and the legal system, that a court simply will m@nt to be party to a murderer’s
scheme to collect under a will. It's as simple lzat.t The judiciary will not want to be

involved in that kind of enterprise. A court facgidh the question would probably hold
that the murderer cannot take the inheritance.cthet will perceive its decision to be
in accordance with “justice”. That might not meamgisely that the right party will

receive the funds (recall my citizens for BritisbvBreignty example), but it will help

guarantee that criminals get what most people wpubthably say is coming to them.
In other words, the court simply might not wantthink of itself as any sort of an

instrument enabling a murderer to profit from hisne.

Elmer. That is very vague.

Attorney | know. That's why I've mentioned other argumentie listing some
principles that have been used in many other caées.can view these as make-
weights if you want to, or you might view them agygestive of the same general
result. The maxim that a person should not be @tbw profit by his own wrongdoing
is perhaps another way of starting that the cowits not allow themselves to be
instrumental in a person’s scheme to profit from dvn wrong. Of course, sometimes
courts do exactly that, as in the case of adveossgssion, or perhaps in the North
Carolina case concerning dower. But although cosmtaetimes do it, | don’t think
they want to, and | do think that they will trydooid it whenever they will try to avoid
it whenever they can. Thus, | would conclude thestre is considerably more of a
chance than not that a court would not allow thedauto take under the will.

Elmer. So you think the court would probably act contriar the law?

Attorney Not at all, EImer. It might be acting contrarygome rules, and it might not be
able to cite a statutory rule in its favor. But the is something more than those rules.
In fact, the law, as I've tried to suggest to yisuieally a prediction of what courts will
decide If you want to have my prediction right now atsttmoment, | would have to
say that there’s a better chance than not thatid wall hold against the murderer.

Elmer. This is your intuition?

Attorney Yes, in a way. It's the same intuition | had whdinst heard your question. All
the research we’ve done in between hasn’t reabiyyghd my opinion.

Elmer. Well, thank you very much for your opinion. | ¢asee how you could reach that
result in the light of all the statutes and cases$ a@ther considerations that we talked
about. Your idea of law is too vague for me. | guigist don't think of law that way.

Attorney You are entitled to your opinion. | just hopettirayour lifetime and mine no
court will ever be faced with this particular quest As much as I'd like to know
whether my idea of the law is right or not, | homair question is never answered by
any court.

- The End -
Postscript
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The murder is committed off-stage, after the penfomce, by Elmer. A following drama,
People v. Palmeris a straightforward criminal trial ending in a eation of second-
degree murder. After that there is a new courtralbama taking place in Probate Court
entitledRiggs v.Palmerwhere Elmer is stripped of his rights under thk and the estate

passes instead to his aunts.

CONCLUSION

If EImer was, as it was hypothesized, a pure pasitithe decision by the probate court
must have come as a complete surprise to him. & tagd to show by means of a
fictitious dialogue that a lawyer could have preéelicthe result in advance. Of course, no
prediction served to stop the original Elmer ParnBart something like it might have
deterred other nameless would-be murderers be&88; The idea of killing a testator in
order to take under a will was at least conceivédnleenturies before that time. There is
no way we will ever know whether any such deterveas operative, but if the lawyer’s
intuitive reactions are any persuasive indicatiorg very real sense “the law” could have
so operated in this peculiar situation.

I hope the dialogue concerning “Elmer’s Law” hatpled to clarify the notion of law as a
prediction of official behavior. Justice Holmes vagsparently the first to write that “law”
is a prophecy of what courts will do, but this seahiidea became distorted in the later
writings of theAmerican realist schoahto an equation of “law” with the actual decision
of officials. A great deal now remains to be somed about the predictive theory of law.
But one thing seems clear. If “law” is to mean stnmg that can affect (change, modify)
human behavior, then it must operate at the tina ¢ghperson has a choice to make
concerning his own plans or activities. If it ordperates after the fact — i.e., when an
official finally is called in to make some judgmeaibout the person’s compacted act —
then it can hardly be called “law”. Arediction of official behavior, however, does
operate in the present. It comes into play wheeragn such as Elmer, is contemplating
whether to do or refrain from doing something. Avyar is not needed to make the

prediction, although the more one knows about lae lbetter the prediction will be.
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Elmer himself could have reached some conclusiegsrding the New York courts’
most probable course of action. The real Elmer mafact have looked up the law in
Blackstone and proceeded to commit the crime, setuhis own mind that he would

receive the estate even if convicted of murder.

If ElImer did do so, then he fell into the positivisap of equating the law with “rules” on
the books. To be sure, a rule is usually a goodigie of official behavior. But it

doesn’t always work, particularly in the common lsystem.

Attachment D — A practical case from the US supremeourt
on enforcement of morality

Part II-- Bowers v. Hardwick
Majority decision

In 1986 the Supreme Court faced the same questoiVolfenden Report dealt with |n
1957: whether private consensual homosexual sodmuld be properly prohibited by
law. The majority of the Court held that it couldhile four justices dissented. The
arguments of the two sides, represented by Jugfitiée's majority opinion and Justi¢ce
Blackmun's dissent, correspond with remarkablelaiity to the respective positions pf
Devlin and his critic, Hart. It is interesting thatespite the intense criticism Devlin's
position has come under since its articulation awenty-five years ago, the majority |n
Bowerscase adopted it, while the dissent was left topout the more contemporary
counterarguments, both legal and philosophical, vidyich the majority remained
unmoved.

By rejecting the privacy argument presented by deéendant, the majority decision
refuses to recognize Hart's distinction betweentwhkaindecent and offensive, for
example committing sodomy in public, and what m@y immoral, committing the same
act in private. Refusing to extend privacy to corssml sexual practices, the majorty
decision undermines personal liberty and permigsstate to regulate its citizens' mpst
intimate decisions. By refusing to consider theaaref private consensual sexual actiyity
off-limits for criminal legislation, the Court igned the more recent philosophical
arguments, and permitted itself to reject Hardwgickaim based on the substance of|his
activity.

The majority of the Court that engaged in a Deuslnianalysis, emphasizing the
consensus on the issue of the immorality of consdrsodomy, pointing out that sodomy
was illegal at common law, forbidden by the oridjitmérteen colonies, outlawed by all 50
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states until 1961 and still illegal in 24 statestba District of Columbia. The Court's

reliance on history and common conceptions of ntgralustrates its allegiance t
Devlin's way of thinking: the state has a rightrégulate private activity to preser
current morality.

The majority opinion rejects Mill's principle, sag that victimless crimes should not

escape the law, even when committed consensuallyngorivate. If privacy in the hom

were permitted for this purpose, the Court assetiedould be difficult, except by fiat]

to limit the claimed right to homosexual conductileHeaving exposed to prosecuti

adultery, incest and other sexual crimes even thdbgy are committed in the home."

O

Ve

e
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The Court ignored the fact that Mill's principle wd permit the state to regulate these

other sexual crimes because they cause harm to aideare therefore not regulated
immoralper se

In general, the majority's argument is generallylDé&an and leaves itself open

as

(0]

criticism. Instead of examining an individual insta of the interaction between law and

morality to determine whether it amounts to an ssgment of moralityper sewithout
other justification, the majority opinion says simghat the law cannot stay whol
separate from morality, and believes that the iygshould end there. In this way
confuses "sometimes" and "always" in the same wainderg's (another Devlin’

critique) Devlin did, and assumes that the presentality is the only morality which

should be protected.
Blackmun's dissent

Justice Blackmun's dissent on behalf of three efftlur dissenting justices represents
expression of the Hart position. His opinion frartfesissue in terms of individual liber
saying that the challenged statute "denies indalglthe right to decide for themsely
whether to engage in particular forms of privatmsensual sexual activity." Blackmur
dissent views the question as one of privacy amdivitgual liberty, rather than
fundamental right to commit homosexual sodomy; thhe Constitution embodies
promise that a certain private sphere or individilerty will be kept largely beyond th
reach of government.” The question of private cnasal sodomy should be left out
moral machine of the criminal law.

Blackmun challenged the majority's willingness tsé its decisions on familiar mor
judgments, that such moral judgments, "ought notdoclude [the Court's] judgme
upon the question whether statutes embodying trefiict with the Constitution of the
United States.” If the Court wants to enforce ritgraBlackmun would have it adopt
concept of privacy that "embodies the 'moral faeat & person belongs to himself and
others nor to society as a whole.™

Blackmun's opinion directly opposes Devlin's disgration thesis, and points out that
an earlier decision, the majority of the Court d&lwell: he quotes a 1943 case in wh
the Court said "we apply the limitations of the Gition with no fear that freedom
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be intellectually and spiritually diverse or eveantary will disintegrate the socid
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organization" Further, freedom to disagree with the majoatyimportant matters is the
most important to protect; since the issue of skityudtouches the heart of what makes
individuals what they are we should be especialysgive to the rights of those whose
choices upset the majority."

The dissent also recognizes Hart's distinction betwindecent and immoral acts: the fact
that the conduct could be punished if in publicgloet mean that the state should|be
permitted to regulate that behavior when it taklee@ in private. Blackmun's decision
actually quotes Hart on the issue and points aaitttie majority of the Court fails to see
the difference between laws that protect the pubdicsibilities and those that enforce
private morality.

Conclusion

John Stuart Mill proclaimed in 1859 that "the omlyrpose for which power can be
rightfully exercised over any member of a civilizedmmunity, against his will, is to
prevent harm to others." Justice White said in 1888 "victimless crimes . . . do not
escape the law [even] when committed at home," lagld that private consensual
sodomy could be criminally prohibited by state. Amalysis ofBowersin light of the
philosophical debate indicates that the majorityhef Court remains in the 1960s mindset
of Lord Devlin, while the dissenters have considesnd applied the more recent

arguments of Hart.

248



REFERENCES
Books

1. Ackerman, BruceSocial Justice in the Liberal Stafdew Haven: Yale
University Press, 1980)

2. Bartlett, K. T, 'Feminist Legal Method' (1970) 18arv L Rev 829. Boyle, J.,
Critical Legal StudiegAldershot: Dartmouth, 1992). Douzinas, C., Godurie.
and Hachamovitch, Y,dHitics, Postmodemity and Critical Legal Studfesndon:
Routledge, 1994).

3. Berlin, Isaiah,The Concept of LibertyfOxford University Press, 1958)

4. Berlin, Isaiah,Two Concepts of Libertyn Goodin, E Robert, Pettit Philip (ed.),
Contemporary Political Philosophy: an AntholodBlackwell Publishers, USA,
1997)

5. Carry, A. (ed.)Post-Modern LawEdinburgh: Edinburgh University Press, 1994).

6. Cassese, Antoni&elf-Determination of Peoples: A Legal Reappra{baw

York: Cambridge University Press, 1995)
7. Coleman, Jules(edReadings in the Philosophy of LgWew York: Garland
Publishing, 2000)

8. D. Kennedy, 'Legal education as training for hielngt in D. Kairys (ed.)The
Politics of Law. A Progressive Critiquesv. ed. (New York: Pantheon Books,
1990

9. Davies, M., Delimitinghe Law: 'Postmodernism' and the Politics of Law
(London: Pluto Press,1996).

10. Doherty Michael (Ed)Jurisprudence: The Philosophy of La# ed. Old Bailey

Press, 2001

11.Doherty T., (ed.)Postmodernism: A Read@rondon: Harvester Wheatsheaf,
1993).

12.Douzinas, C., Goodrich R and HachamovitchP¥glitics, Postmodernity and

Critical Legal StudiegLondon: Routledge, 1994).
13.Dworkin, Ronald Sovereign Virtue: The Theory and Practice of Egyali

(Cambridge, Mass.: Harvard University Press, 2000)

14.Fitzpatrick, P., and Hunt, A. (edsgritical Legal Studies(Oxford: Basil
Blackwell, 1987).

15. Foot, Philippa(ed.)Theories of Ethic§Oxford: Oxford University Press, 1967)

16.Frug, M. J., 'A Postmodern Feminist Manifesto (Anfidished Draft)' (1992) 105

Harvard Law Revievi045.
249



17.Goodin, E .Robert, Pettit Philip (edQpntemporary Political Philosophy: an
Anthology (Blackwell Publishers, USA, 1997)

18.Goodrich, P.Reading the LayOxford: Basil Blackwell, 1986). Harris, J. W,
‘Unger's critique of formalism in legal reasoniktgro, Hercules, and Humdrum'
(1989) 52 MLR 42.

19. Gosepath, Stefaikquality, In: http/stanfordencyclopediaofphilosophy.edu

20.Gray, J.C.The Nature and Source of the Lakshgate Dartmouth, 1997.

21.Hart H.L.A. The Concept of Lav2" ed., Clarendon Law Series, Oxford
University Pres, 1997.

22.Hunt, A., 'The theory of critical legal studies986) 6 Oxford Journal of Legal
Studies 1. Price, D. A., 'Taking rights cynicalyreview of critical legal studies'
[1989]

23.Kymlicka, Will, Justice and Minority Rights, in Gdm, E Robert, Pettit Philip
(ed.),Contemporary Political Philosophy: an Antholodlackwell Publishers,
USA, 1997)

24. Kymlicka, Will, Liberalism, Community and Cultu(®ew York: Oxford
University Press, 1989)

25.McCoubrey H. & White, N.D.Textbook on Jurisprudenc@® ed. Oxford
University Press, 1999.

26.McGowan, J.Postmodernism and its Criti¢ckondon: Cornell University Press,
1991).

27.Moore, Margaret(ed.)ntroduction to National Self-Determination and 8gsion
(New York: Oxford University Press, 1998)

28.Nozick, RobertAnarchy, State and Utopi@®xford: Blackwell, 1974)

29.Nussbaum, Martha¥omen and Human Developméaambridge: Cambridge
University Press, 2000)

30. Patterson, E.WJurisprudence: Men and Ideas of the L&woklyn, the
Foundation Press INC. 1953.

31.Plato (1989)The Republic and Other wotk&nchor Books, DOUBLEDAY,

250



New York.
32.Rawls, JohnA Theory of Justic§Cambridge, Mass.: Cambridge University
Press, 1971)

33.Rawils, John, Justice as Fairness, (1957) in Go&diRobert, Pettit Philip (ed.),
Contemporary Political Philosophy: an AntholodBlackwell Publishers, USA,
1997)

34.Rawls, JohnPolitical Liberalism(New York: Columbia University Press, 1993)

35.Ryan, Alan (ed.)The Idea of Freedom: Essays in Honour of IsaiaHiBer
(Oxford: Oxford University Press, 1979)

36.Sen, AmartyaCommaodities and Capabilitigdlew York: Oxford University
Press, 1999)

37.Sen, Amartyalnequality Reexamineg@ambridge, Mass.: Harvard University
Press, 1992)

38.Smart, C.Feminism and the Power of Lglondon: Routledge, 1989)
39.Taylor, CharlesPhilosophy and the Human Sciences: PhilosophicalePa

(Cambridge: Cambridge University Press, 1985)

40.Taylor, Charles, What's Wrong with negative lilyeih Goodin, E .Robert, Pettit
Philip (ed.),Contemporary Political Philosophy: an AntholgodgBlackwell
Publishers, USA, 1997)

41.Waldron, Jeremy(ed.J;heories of Right@Oxford: Oxford University Press,

1984)

42.Williams, Bernard, The Idea of Equality, in Goodih,Robert, Pettit Philip (ed.),
Contemporary Political Philosophy: an AntholodBlackwell Publishers, USA,
1997)

Journals
1. Burrus, B.R., American legal Realishpward Law Reviewol. 8, 1962.

2. Holmes, O.W., The Path of the Ladarvard Law Reviewyol. 10, No. 8,
1896-1897.

3. Littlefield, N.O., Eugen Ehrlich’s Fundamentairieiples of the Sociology of
Law. Maine Law Reviewvol. 19, 1967.

4. avaresR.J., American Legal Realistdpuston Law Review/ol. 3,

251



pagel90, 1965-1966.
5. Kramer, M. Scrupulousness without Scruples: Aidire of Lon Fuller and His Defender;
oxford Journal of Legal Studie¥ol. 225, 1998

252



