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CHAPTER ONE

LAND LAW IN GENERAL

1.1 Course Introduction

The purpose of this course is to treat rules awd Epplicable to land. For land is one form of
property, it is also natural to discuss briefly abdhe nature and the philosophical
backgrounds of property. Land was not properly asisled in the legal curriculum of our
country and hence in this material a bold initiatig taken to include wide range of subject
matters starting from simple concepts of land tocepts of rights and practices such as land

register, cadastre, mortgage, lease, and the like.
Regardless of its paramount importance to us, lLawvd has started to be treated as a separate
specific subject of law only recently. It consisfsrules regarding real property, i.e. land and

buildings. Real property, land, is divided into jpecty units.

For example, see the figure below showing propdistigled into units.

PU1 PU2 PU3

Fig.1 a certain real property divided into 3 units.

The treatment of Land Law is such defined by itgect) real property, and this applies

whether the rules concern private law or public.law

Land Law is of great importance to society in aavidense, since all activity in one way or

another is dependent on the space or the grounsl.ig'the case regardless if it is a question



of a direct exploitation of the natural resourdke Wwoods and other natural assets or if this
usage only is indirect possession of a buildingionilar. It is possible to say that the system
of Land Law also called Real Estate Law is a funelatal prerequisite for a well functioning

market economy.

The subject of Land Law can be divided into twotgpanamely one that is mainly regulated
through the Civil Code, and the other being regaathrough other persistently emerging
proclamations and regulations. We can refer tddhaer as General Land Law, and the latter
as Special Land Law. The Special Land Law maingjards the regulation and control of land
usage. The special part covers environmental lpl@sning laws, housing or building laws,

lease laws, and water laws.

The provisions in the Civil Code give the basiciniébns for important terms in Land Law
such as land and immovable, “regulate” cadastrdamtiregistration, regulate transfer of real

property, lease, mortgage, just to mention a few.

The General Land Law and the Special Land Law fzala of common areas and hence are
to be treated as being supplementary to each a@thdhey deal with similar object-real

property. In this material, more attention is tossathe General Land Law regulated by the
Civil Code. But the Special Land Law will also lredted in a quite fair degree as many
provisions of the Civil Code are either suspendethadequate and obsolete in light of the

many new circumstances that arose in the countey #ife adoption of the Civil Code.

1.2 Property in General

Overview
The word ‘property’ has many dimensions and peap&not usually capable of defining it

with out difficulty. As it is an underlying word fodLand Law’ we shall under this section

attempt to define it and other affiliate terms sashreal property, real estate and immovable

property.



Objectives:
Having read this section, the readers would be table

» Define property.
* Identify the meaning and nature of several relaiatcht times confusing words
(property, real property, real estate), and

» Define these terms in the context of Ethiopian ‘démaw’.

1.2.1 The Concept of Property

The meaning of the term property varies, dependpan the context in which the word is
used. In one sense, property means things-reatrsopal/movable, corporeal/immovable or
incorporeal, and visible or invisible. But the wasdalso used to describe characteristics; a
desk, for example, has unique properties of caloape, and surface. In legal sense, property
describes the relationship between people andghihgt is, the right of a person to possess,

use, or own things.

A wider definition of property as conceived in madand even in medieval society, is fairly
described by Hallowelln as a "complex system obgaized rights and duties with reference
to the control of valuable objects ... linked wlihsic economic processes ... validated by
traditional beliefs, attitudes and values and sanet in custom and law." Four factors in this
definition are variables. Thepersonswho have property can differ in their social roked
status. Theelationshipswhich are the constituent rights, powers, privelegand immunities
of property can vary almost indefinitely. Thbjectsas to which property is recognized can
differ from the songs and magical formulas of amitive people, to the land, corporate
shares, or copyrights of today. Té@nctionscan vary from the belief that disease will lay low

an offender to the highly complex machinery of keaurts and sheriffs.

More specific definition of the legal meaning obperty was given by the English jurist Sir
William Blackstone as “the free use, enjoyment, digposal of all his acquisition, without
any control or diminution, save only by the lawstod land.” Black’s law dictionary added an

important element to the above definition: an exgeavalue, or the ability to sell property is



a critical factor for a thing to be a property. €eming the importance of property in human
life, Blackstone also observes: “there is nothingoh so generally strikes the imagination,
and engages the affection of mankind, as the rghproperty; or the sole and despotic
dominion which one man claims and exercises overettternal things of the world in total

exclusion of the right of any other individual lmetuniverse.”

In Blackstone’s definition, the concept of gengredperty under the common law does not
differ substantially from its meaning under Romaaw: “property in its nature is an
unrestricted and exclusive right. Hence, it comgwim itself the right to dispose of substance
of the thing in every legal way, to possess itjge it, and to exclude every other person from
interfering with it.” To be specific in Roman laywroperty was defined as followsts utendi

et abutendi re sua, quatenus iuris ratio patjtiiine right to use and abuse a thing, within the
limits of the law' (JustinignCode4, 35, 21). The French Code Napoleon of 1804 simalar
manner defines ownership of property under arfielé as: the right to enjoy and dispose of
property in the most absolute manner, provided dhatdoes no use it in a manner prohibited
by law or regulation.” Similarly the 1960 Ethiopianvil code defines ownership right as

follows:

Art. 1204.- Definition.

(1) Ownership is the widest right that may be hagaorporeal thing.

(2) Such right may neither be divided nor restdat&cept in accordance with the law.
Art. 1205. - Scope of right.

(1) Without prejudice to such restrictions as aespribed by law, the owner may use his
property and exploit it as he thinks fit.

(2) He may dispose of his property for consideratio gratuitoualyinter vivosor mortis

causa

In all cases whether during ancient times or innitsdern conception, except for those
personal chattels, the use and ownership of prpgdesdpecially land) is limited by law for
different land use purposes such as environmemalth, public good, town plan etc. See the

details in the next chapters.



1.2.2 Property, Ownership, and the metaphor of Bundle of rights

One can see the definition given for property asfused with ownership. But what is
ownership? Bryn Perrins in his bodktroduction to Land Lawdefines property simply as
“ownership.” The word is derived from the Latproprius, meaning one’s own. My property
is that which is my own, that which belongs to nmeits archaic means property signifies the
corpus itself. But in the modern understandinghef ¢oncept property is law of ownership of
the corpus and associated rights.

Hence ownership is a concept, an idea or the fignoénthe imagination. Leaving the
jurisprudential hunt for final definition of the wabit suffices at this point to define it as “right
to assert that something is one’s own, and thatatright which, in principle, may be asserted
against all comers.” It is however important to lexe briefly the content of the concept of
ownership. In former times ownership was regardettiaity of rights, described by Latin as
utendi, fruendi, abutenda right of using, which implies exclusive use @xdluding others
from using it; enjoying the fruits, such as collegtfruits, rents, bank interests etc; and thirdly
abusing, which signifies the destruction or indstructive sense transferring the thing by
way of sale, donation or inheritance.

Modern common law western treatises on propertynddfownership as bundle of rights.
This concept compares land ownership to bundl¢ickss Each stick in the bundle represents
a separate right or interest inherent in the ownprd hese individual rights can be separated
from the bundle by sale, lease, mortgage, donatiwnanother means of transfer. The
complete bundle of rights includes the following:

* The right to sell an interest

* Theright to lease an interest and to occupy tbpgnty

» The right to mortgage an interest

The right to give an interest away

The right to do none or all of these things

10



The Anglo-American concept of ownership, fee simplenership, is equivalent to the
ownership of the complete bundle of sticks. Eaghtrhas its own value and the owner can

separately use or apply one right while leavingdtieers as they are.

1.2.3 Major Concepts: Real Property, Real Estate, and Immovable

According to Black’'s Law Dictionary, Real estateans land and any thing permanently
affixed to the land, such as buildings, fences, #wode things attached to the buildings, such
as light fixtures, pluming and heating fixtures,ather such terms which would be personal

property if not attached. The term is generallysymous with real property.

Under the same dictionary, the term real propergefined as land, and generally whatever is
erected or growing upon or affixed to the land.cAtgghts issuing out of, annexed to, and
exercisable within or about land.

Property law, in systems derived from English comraw, is divided into personal and real
property. Real property concerns itself with riglimsrem or relating to land. Personal
property concerns itself with right®n personam or relating to chattels. In the civil law
system, there is a division between movable andawainle property. Movable property
roughly corresponds to personal property, while owable property corresponds to real
estate or real property, and the associated ragidsobligations thereon. Hence, the difference
in terminology has no basic difference in the typégroperty. In Ethiopia, the properties of
land and any fixture to land are termed as immayathich are otherwise understood in
England or the United States as real estate oprepkrty. The writers may use these terms in
this material to describe land interchangeably velwennecessary.

Land: in the law of real property, the term land isluattng the surface of the earth, the land

beneath the surface to the center of the earth,tlamdair above. The term also includes

property permanently affixed to the soil, such agewcollected in wells, houses, and fences.

11



The ownership of land may be classified accordmghe various types of interests raised
from each and respective legal system.

What constitutes real property in Ethiopia?

Please read the following provisions carefully:

Art.: 1126. Various kinds of goods

All goods are movable or immovable.

Art. 1130. Immovables

Lands and buildings shall be deemed to be immesgabl

Please also read the following provision from tiae&ish Land Code.

Chapter 1,Section 1.Real property is land. Thdiv&led into property units.....

Chapter 2, section 1. A property unit includes ddimg, conduit, fence and other facility
constructed in or above ground for permanent uaadsg trees and other vegetation, natural

manure....

What do you understand from the reading of the alprevisions?

In Ethiopia, lands and buildings together congtitah immovable property. In other words,
lands and buildings are what immovables are inlaur We have already mentioned that in
the Civil Law from which much of our civil law isagl to have been derived, immovable
property, i.e. land is real property. This is tafehe Swedish law. It follows that contextually,
in Ethiopia immovable property is real propertydaas immovable is land and buildings, it
follows that land and buildings are real propeftyshort, in Ethiopia, real property is both

land and buildings, and not only land.

12



Therefore, in Civil Law and Sweden, real propegtynly land; building is simply part of the
real property, i.e. land. Whereas in Ethiopia nea@perty is land and buildings, as can be
derived from Art.1130 of the Civil Code, building not defined through land, i.e. building

does not seem to be part of land unit.

This kind of approach under our law seems to bealslpms of interpretation and application.
For example, what constitutes a real property innthiopia? Does building include the land
on which it is constructed? If so to what extenlydhe part on which the building stands or
some more part? On what basis do we decide this@nAs Kinde constructs a house on the
land owned/possessed by Degu, is the house anganpy/immovable in this case? Further
assume Degu disposes of this plot of land to Segmhe whom does the building belong

now-Kinde, Degu, or Semahegn?

It is not easy to solve such issues under our lasgngthe definition for immovable/ real
property as constituting both land and buildingseipendently. But such and other questions
are easily solved under the definition given foalr@roperty/immovable in Civil Law

countries such as Sweden.

Be that as it may, for the sake of consistencyuolaw, through out this teaching material,
when the term real property or real estate or imabte/is used, it refers to land, or buildings,
separately or both land and buildings. In otherdspthe term is not used to refer only to land

and then buildings indirectly as it is the case giample, in Sweden.

1.3 Theories of Property Rights

The theory that property exists as a natural righg had long and widespread acceptance.
Many of the legal philosophers of Germany were eipos of this theory. As they expressed
it the personal right of man, as determined by nmeatis to possess a sphere of action sufficient
to supply him with the means of support. This pbgkisphere should, therefore, be

guaranteed to everyone, conditioned, however, in®eultivating it by his own labor. Thus

13



all should labor and all should also have wherewatlabor. The right to possession is a direct
right, inalienable, antecedent to all law, anditastd for the general good. This theory is one
application of the approach that all activity o€ thuman race is the planned product of divine

wisdom or of some unavoidable and immutable natfitbings.

Laveleye in the twenty-seventh chapter of his bookPrimitive Property (1878) gives the
following exposition and refutation of four of thieeories advanced concerning the origin of
property.

Occupation Theory

"Roman jurists and most modern ones have consideceupancy of things
without an owner as the principal title conferripgpperty.Quod enim nullius est
id, ratione naturali, occupanti conceditusays the Digest. This theory can be
easily maintained, so long as it only has to dohwitovables which can be
actually seized and detained, like game takenarctiase, or goods found; but it
encounters insurmountable difficulties when weragieto apply it to the soil. In
the first place, history shows that the earth iseneegarded by men asgs
nullius. The hunting ground of hunting tribes, or the peet of pastoral nations,
are always recognized as the collective domairefttibe; and this collective
possession continues, even after agriculture hagrbeéo fertilize the soil.
Unoccupied land has therefore never been regardedvidhout an owner.
Everywhere, in former times as in our own, it wassidered as belonging to the
commune or the State, so that there was no roofoyimer times any more than
in our own, for acquisition by occupancy.

"Most of the partisans of this theory do allow atsof primitive community,
communion bororum primaeva8ut they add, that in order to obtain individual
ownership of things which they took possessionatif, men tacitly agreed to
renounce, each for himself, this undivided righeérothe common domain. If it is
the historic origin of property, that they seeleiglain in this way, history knows
of no such agreement. If it is meant as a thealediod logical origin, in this case

they lapse into the theory of contract, which wallstexamine further on.

14



"M. Thiers, in his workDe la Propriete borrows the idea of Cicero, who,
comparing the world to a theatre, asserts thatyeeee makes the place he
occupies his ownTheatrum cum commune sit, recte tamen dici pofasteam
locum quem quisque occupavitie example goes against the theory which he
endeavouring to establish; for, in the first platke spectator is only in
possession of his place, and his possession mgredg him a temporary right
and not the perpetual ownership; and, secondlgchapies but one place. Hence
no one could at best make his own more than thgopoof the soil which he
actually retains and can cultivate. M. Renouardyighexcellent workPu Droit
industriel, recognizes this: 'Of strict natural right, the @gation of land present
serious difficulty in execution. It only gives aht over the soil actually held in
possession." Without this limit, in fact, a singl@an might, by some manifest sign

of his intention, occupy a whole province.

"Occupation is a fact resulting from chance océorThere are three of us on an
island large enough to support us all, if we haaehean equal part; if, by superior
activity, 1 occupy two-thirds of it, is one of thehers to die of hunger, or else
become my slave? In this case the instinct ofgasiias always commanded an
equal partition. Hence we do conceive of a rightaofuisition, anterior and
superior to the simple fact of apprehension, whids called upon to limit and

regulate ... .
Labour Theory

"The second theory of property would make labasirbasis, This is the one
adopted by economists, because, since Adam Snmdy, have attributed to
labour the production of wealth. Locke was thetfis expound this system
clearly, in hisSecond Treatise on Civil Governmggtiefly, this is a summary of

what he says on the subject:-

"God gave the soil to mankind at large, but asm® enjoys either the soil or that
which it produces unless he be owner, individualstbe allowed the use, to the

exclusion of all others.

is
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"Everyone has an exclusive right over his ownger3he labour of his body and
the work of his hands therefore are likewise higpprty. No one can have a
greater right than he to that which he has acquieefecially if there remains a
sufficiency of similar objects for others. My labvpwithdrawing objects from the
state of community makes them mine. But the ridlgtoguisition must be limited
by reason and equity. 'If one exceeds the boundsoaferation and takes more
than he has need of, he undoubtedly takes whah@eko others.’

"The limit indicated by Locke is, for moveablertgs, the amount which we may
take without allowing them to spoil. For land, timait is the amount which we
can cultivate ourselves, and the condition thatetloe left as much for others as
they require. 'The measure of property,’ he sagsre has well set by the extent
of man's labour and the conveniences of life; na'sn&bour could subdue, or
appropriate all; nor could his enjoyment consumeentban a small part; so that
it was impossible for any man, this way, to enchoapon the right of another, or
acquire to himself a property, to the prejudiceh neighbor, who would still
have room for as good and as large a possessitmlasure, we see, confines
every man's possession to a very moderate proppréod such as he might
appropriate to himself, without injury to anybody.’

"So according to Locke the great principle is:tfisery one ought to have as

much property as is necessary for his support.’

"The necessity of private property results 'frdme tonditions of human life,

which require labour and some material on whichal be exercised.’

"As Locke admits, on the one hand an equalityigttrin all men, and on the
other hand the necessity for every man to havertaingortion of material, on
which to live by his labour, it follows that he ogmizes a natural right of
property in every one.

"This theory is certainly more plausible than tb&toccupation. As M. Roder
very justly remarks in his worlQie Grundzuge des Naturrecht§ 79, labour
establishes between man and the objects which sidréiasformed a far closer

connexion than mere occupation, whether symbolicakven actual. Labour
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creates value; accordingly it seems just that he tdms given birth to it, should
also enjoy it. Moreover, as no one can legitimatetgin more than that which he
can cultivate, there is a limit which prevents psion. But no legislation ever
allowed that labour ospecificationwas alone a sufficient title to establish
property. He who is not already owner of the landh® material transformed,
acquires nothing by his labour but a right to conga¢ion or to remove the
buildings and plantations set upon another mant. ldant had already remarked
that the cultivation of the soil was not sufficietat confer the ownership. 'If
labour alone," says M. RenouarBu( Droit industriel p. 269), 'conferred a
legitimate ownership, logic would demand that sacmaf the material produced,
as exceeds the remuneration of such labour, shoeldegarded as not duly

acquired.'

"Nay more: according to this theory the owner wlomanifestly have no right to
full value of land let to a tenant. The tenant vadollecome co-proprietor in
proportion as the land was improved by his labamd, at the end of a certain
number of years, the proprietor would entirely lafleight of ownership. In any
case, he could never raise the rent; for to dowsnld be to appropriate the

profits of another's labour, which would obvioubly robbery.

"If labour were the only legitimate source of pedy, it would follow that a
society, in which so many labourers live in povedand so many idlers in
opulence, is contrary to all right and a violatioh the true foundation of
property.

"The theory so impudently adopted by most econsmasid even by M. Thiers in
his book,De la Proprie'te’ would therefore be a condemnation of all our modern
organization. Jurists have violently opposed theoti. The summary of their
objections may be found in M. Warnkoenig's wdbkctrina juris philosophica

p. 121, and in th&laturrechtof Ahrens. If labour is the source of property,ywh
should the Institutes and tiimde civilhave said nothing of it? It may be said that
labour ought to be the source of all property, this principle would be

condemnatory of the existing organization of sgciet
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Social Contract

"In order to explain why men abandoned the priraitommunity, it has been
asserted to have been in consequence of a conwgatid thus property would be
the product of a contract. This theory has evers l@s sustain it than the

preceding.

"In the first place, when we seek to derive atrigbm a fact, we are bound to
establish the reality of that fact, otherwise tightrhas no foundation. Now, if we
go back to the historic origin of property, we find trace of such a contract.
Moreover, this convention, which we should to se@ekhe night of past ages,
cannot bind existing generations, and consequeaiiyot serve as the basis of
property at the present time. Convention cannadtera general right, for it itself
has no value, except so far as it is conformabjadtice. If property is legitimate
and necessary, it must be maintained; but a decisasen by our remote
ancestors will not entitle it to respect.

"Kant holds thatspecification creates a provisional ownership, which only
becomes final by the consent of all the memberthefsociety. Kant does not
maintain that this consent was a historic fact: dpeaks of it as a juristic
necessity, or a fact the justice of which commaredpect. But the moment we
introduce the idea of justice, we are demandinthefgeneral principles of law
the sanction of human institutions, and to whatppsge is it then to invoke a
convention which has never occurred? It is enouglshtow that property is
conformable to right.

"Without having recourse to abstract notions atifge or to the obscurities of
historic origins, many writers of very different agtes have maintained that

property is the creature of law.

" 'Banish governments,' says Bossuet, ‘and thth ead all its fruits are as much
the common property of all mankind as the air amal light. According to this
primitive natural right, no one has an exclusiyghtito anything, but everything

is a prey for all. In a regulated government, ndiviidual may occupy anything.
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... Hence arises the right of property, and, gdlyespeaking, every right must
spring from public authority.’

"Montesquieu uses nearly the same language asi®o5s men have renounced
their natural independence to live under politieavs, they have also renounced
the natural community of goods to live under claivs. The former laws give
them liberty, the latter property.’

"Mirabeau said, in the tribune of the ConstituAssembly, 'Private property is
goods acquired by virtue of the law. The law alopastitutes property, because
the public will alone can effect the renunciatidrath and give a common title, a
guarantee for individual enjoyment." Tronchet, of¢he jurists who contributed
most to the formation of th€ode civi|] also said: 'lt is only the establishment of
society and conventional laws that are the truecsoof the right of property.’
Touillier, in his commentary on th®roit civil francais admits the same
principle. 'Property," according, to Robespieri®,the right of every citizen to
enjoy the portion of goods guaranteed to him by.'law his Treatise on
Legislation, Bentham says: 'For the enjoyment at thihich | regard as mine, |
can only count on the promises of the law whichrgotees it to me. Property
and the law were born together, and will peristetbgr. Before law, there was no
property; banish law, and all property ceases.tidesle Tracy expresses the
same opinion; and more recently, M. Laboulaye mHistoire de la propri'et'e
en Occidentformulates it with great exactness: 'Detentiothef soil is a fact for
which force alone can compel respect, until soctekes up the cause of the
holder. The laws not only protect property, theyegbirth to it. ... The right of
property is not natural but social." It is certamfact, as M. Maynz remarks, that
'the three legislations (Roman, German and Slayavinich now divide Europe,
derive from the State exclusively the absolute poweer goods which we

designate by the word property or ownership.’

"If Mr. Laboulaye and other authors of his opinionly intended to speak of a
state of fact, they are right. If | have gathenedt$ or occupied a spot of land, my
right hand at first, and subsequently the powethef state, guarantee me the
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enjoyment thereof. But what is it that my strongndhar the power of the state
ought to guarantee to me? What are the propersliofimine andthine? is the
qguestion we have to determine. The law createsagptypwve are told; but what is
this law, and who establishes it? The right of prop has assumed the most
diverse forms: which one must the legislator samcin the cause of justice and
the general interest?

"To frame a law regulating property, we must neagb/ know what this right of
property should be. Hence the notion of propertystmprecede the law which

regulates it.

"Formerly the master was recognized as owner oflave; was this legitimate
property, and did the law, which sanctioned itateea true right? No: things are
just or unjust, institutions are good or bad, befarlaw declares them as such,
exactly as two and two make four even before thet b formulated. The
relations of things do not depend on human will.nMeay make good laws and
bad laws, sanction right or violate it, right egistone the less. Unless every law
IS maintained to be just, we must allow that lavesimot create right. On the
contrary, it is because we have an idea of jussBoperior to laws and

conventions, that we can assert these laws or otions to be just or unjust.”
Utilitarian

"A relatively modern theory takes the positionttheoperty arose because of its
utility. 'Who would care to save and renounce imiaedenjoyment, if he could
not reckon on further enjoyment? 'Landed propestid Mill, 'if legitimate, must
rest on some other justification than the righttleé labourer to what he has
created by his labour. The land is not of man'ataa; and for a person to
appropriate to himself a mere gift of nature notdm&o him in particular, but
which belonged as much to all others until he tpoksession of it, isrima facie
an injustice to all the rest. ... The private appiation of land has been deemed
to be beneficial to those who do not, as well athtse who do, obtain a share.
And in what manner beneficial? Let us take paréicuiote of this. Beneficial,

because the strongest interest which the commanitythe human race have in
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the land is that it should yield the largest amaafrfiood, and other necessary or
useful things required by the community. Now thotlgé land itself is not the
work of human beings, its produce is; and to obtmough of that produce
somebody must exert much labour, and in order the& labour may be
supported, must expend a considerable amount &faviags of previous labours.
Now we have been taught by experience that the gnapority of mankind will
work much harder, and make much greater pecunaxyifices, for themselves
and their immediate descendants than for the publiorder, therefore to give
the greatest encouragement to production, it hasn bought right that
individuals should have an exclusive property imdlaso that they may have the
most possible to gain by making the land as prodeiets they can, and may be in
no danger of being hindered from doing so by therfarence of any one else.
This is the reason usually assigned for allowing lind to be private property,
and it is the best reason that can be given.'"

If property originated in considerations of geneutlity, it is quite understandable that its
incidents from time to time should deserve constasixamination as to their continued

conformity to new wants and the new circumstanéesahanging society.

Whether this pragmatic theory of the origin of pdy is true or untrue is not too important
for our purposes. It is important, however, to &a&h, and to act as if we believed, that private

property must find its justification solely in is®cial contribution.

Anti Property Argument

Marx is not the only one to have warned of problemgrivate property rights (at least as
defined and awarded in western societies). Henmg&dlato, Pierre-Joseph Proudhon, Jean
Jacques Rousseau, and many early Christian phHess@lso cautioned of property. Private
property, it has been argued, inevitably creategraaving inequality of wealth which is
morally unjustifiable and leads to social instdpiliPrivate property, it also has been urged,

undermines good moral character. Recent scholars Aegued that what some see as the
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advantages of private property can be disadvantageshers. In response to the argument
that private property increases “the psychic gobdeotainty,” for example some argue that
“to enhance certainty for one person is to impantainty for another.” These arguments have

led some to reject private property entirely arfteod to urge limitations on property rights.

1.4 Land: Significance and Ownership

1.4.1 General concept

As we mentioned earlier, land is a surface of @ughethat includes the fixtures on it such as
buildings, fence, tree plants, and improvementhtland etc. Land provides the foundation
for the social and economic activities of peoples Iboth a tangible physical commodity and
a source of wealth. Because land is essentialféoalnd society, it is important to many
disciplines, including law, economics, sociologpndageography. Each of these disciplines
may employ some what different concept of real prop

Within the vast domain of law, issues such as timesship and the use of land are
considered. In economics, land is regarded as btiee dour agents of production, along with
labour, capital, and entrepreneurial coordinatlaand provides many of the natural elements
that contribute to a nation’s wealth. Sociologyuses in the dual nature of land as resource to
be shared by all people; and as a commodity that b owned, traded, and used by
individuals. Geography focuses on describing thesiglal elements of land and the activities

of the people who use it.

Lawyers, economists, sociologists, and geograghers a common understanding of the
attributes of land:

» Each parcel of land is unique in its location aaothposition

* Land is physically immobile

* Landis durable

* The supply of land is finite

* Land is useful to people
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1.4.2 The scope of right to land

Cujus est solum, ejus est usque ad coelum

He who is proprietor of land is proprietor alsoevery thing on it. All buildings, all natural
fruits, and everything above as well as below thease, belong to the owner of the land.
This Latin maxim was also reaffirmed by the Englistige Lord Coke when he saidjus est
solum ejus est usque ad coelum ad infethe owner of the surface of the real estate has
property rights in the air above the surface ansboith below. Hence using this medieval time

concept of land some writers give definitions sastthe following:

Land...includes not only the ground, or soil, buergthing that is attached to the
earth, whether by course of nature, as are treaslaarbage, or by the hands of man,
as are houses and other buildings. It includes ardy the surface of the earth but
every thing under it and over it. Thus in legaldhg the surface of the earth is just a
part of an inverted pyramid having its tip, at ttenter of the earth, extending outward
through the surface at the boundary lines of tlaettrand continuing on upward to the

heavens.

The ancient dictum of Lord Coke, which gave the ewof the surface the rightsl coelum
(literally, to heavens), was utterly long beforee tHevelopment of air travel. Change in
technology and travel have raised a number of Iggaktions concerning the scope of real
estate ownership, rendering the ancient concepinoéstricted ownership to the heavens
depths unduly simplistic. Modern society limitedsthight for different reasons that not only
in relation to aviations but also for the reasaoat tihe state wants to control natural resources
below the ground.
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1.4.3 Different Forms Ownership of Land

Conventionally speaking, the ownership of land rbayclassified generally in to three major
and two minor categories: private, communal andlipuin the one hand, and joint and
community ownership on the other. In the followiagorief discussion is made about the
nature of such ownership rights.

1.4.3.1 Private Ownership

This is the kind of land totally owned by privatedividuals. It belongs absolutely to an
individual and as such the law provides an absghutéection against any intervention on
such right by any other party. In principle indivads have an absolute right of use, exclusion,
and disposition of their property. However, in igalprivate ownership right is not an
absolute one for the state and the public usindgtlivemay limit such right. Private ownership
of land is well known and developed concept andesysin most countries. The Ethiopian
Civil Code under article 1205 describes private emship as the widest right man can
exercise over his property. Today only few coustrimost of which were part of the former
USSR socialist republic and other former sociafisid communist countries, including
Ethiopia, prohibited private ownership of land. Tr@sent Ethiopian constitution basically
prohibits the private ownership of land. Accordinghe FDRE constitution Article 40(3) the
right to ownership of rural and urban land as vesllof all natural resources is exclusively
vested in the state and the people.

1.4.3.2 Communal Ownership

Communal ownership of land refers to such propatyland commonly owned by a

community of a certain village or locality. In mastses common grazing lands, water wells,
irrigation lands or river systems, common use fioyeand mountains, fishing lakes etc are
categorized under this system. There are manyldgndB of arrangements in many part of the
world. The village or the community need to haveneaegulation to control the use of the
common property. In some systems the state intessém make laws and regulations for the
community. In Ethiopia, although such kind of systis envisaged in more general way in the

constitution, Federal and regional land laws previpecific rules for the protection of
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community land such as grazing and irrigation laridsreality there are many cases of

irrigation and grazing lands commonly owned byag#rs or particular people of the village.

Proclamation 456/2006, a proclamation that is mledifor the Rural Land Administration
and Land Use, defines “communal holding” underckt?2(12) as "communal holding" means
rural land which is given by the government to laesidents for common grazing, forestry

and other social services.

1.4.3.3 State/Public Ownership

This type of property constitutes all lands which aot owned by individual person/s or the
community. In most countries, mountains, public hiwgys, public halls, parks, trans-
boundary Rivers and forest lands, lakes etc areedvamd administered by the state. It must
be noted that in western countries lakes, mountamsforestland can be owned by private
people. The common similarity all countries showtla other hand is that public highways
and trans-boundary Rivers are owned by the stat&thiopia, as stated above the state and
the people together own these properties, anceihsehe public in general or the state itself

are also prohibited the absolute power of dispmsitif land in Ethiopia, sale.

The Federal Land Administration and Land Use Proalion identifies under article 2(13)
“forestlands, wild life protected areas, state farmining lands, lakes, rivers and other rural

lands,” as state holding lands.

The civil code under articles 1444 and followinigdrto identity the kinds of real properties
classified as state or public domain or propertghough it is no more relevant for the
current system of law, it may help students to ustded the kind of real properties which can

be owned by the state elsewhere.

Art. 1445, -Public domain. - 1. Principle.
Property belonging to the State or other administaodies shall be deemed to form part of
the public domain where:

(a) it is directly placed or left at the disposhtlte public; or
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(b) it is destined to a public service and is, iyniature or by reason of adjustments,
principally or exclusively adapted to the particytarpose of the public service
concerned.
Art. 1446. - 2.l mmovables.
The following property, if owned by the State onetadministrative bodies, shall be deemed
to form part of the public domain:
(a) roads and streets, canals and railways; and
(b) seashores, port installations and lighthousd; a

(c) buildings specially adapted for public servisash as fortifications and churches.

1.4.3.4 Joint Ownership
In some systems it is a type of ownership of lapdvio or more persons in which each owns
undivided interest in the whole. This kind of systdased on the kind of rules adopted by
each and every country, may include starting frommpe joint ownership of plot of land by
two people up to ownership rights of hundreds afpbe in condominiums. In Ethiopia, the
principle of joint ownership right is governed Hyetcivil code or other land related recent
laws as the case may be. Under the civil codeclesti1257 ff.) it is stated that joint
ownership right may be determined by agreementhef garties. In the absence of such
agreement the law presumes equal right to the tAihg right can also be freely exchanged,
subject to the limitation of pre-emption, howevas. a special case, a joint wall of two real
properties is considered as a joint property indb@e. In condominium or other such related
buildings, common walls, roofs, parking lots, staand corridors are jointly owned and

administered by the users of the building or thssociation.

1.4.3.5 Common Ownership
Property owned in common by husband and wife easinly an undivided one-half interest
by reason of their marital status. Common propeertye FDRE Family law is the category of
property within the marriage other than privatepamy of one of the spouses. The nature of
common property is that it can not be divisible @agh of the spouses has equal right to the

whole property. Hence the law demands joint conaedtagreement for the sale, exchange,
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mortgage or donation of common property. In toddstkiopia husband and wife commonly
possesses urban and rural land. Especially in aneals, during divorce the farm land is being
equally divided between the man and the woman.

Additional Reading

The concept of ownership is basically understootthéncontinental system as an absolute one
while in the USA it is conceived as bundle of rghtn the following additional reading
attached to elaborate more. Students are adviseddothe whole article.
John Henry Merryman
Ownership and Estate (variations on Theme by Lawsgn
48 Tul. L. Rev. 916, 918, 924-25, 927-28 (1974)

...Productive comparative study of the land law iwilcand common law jurisdictions is
difficult-perhaps impossible-without some underdiag of a fundamental difference that can
be summarized by saying that the former is a lawvaiership and the latter is one of estate.
While it is probably true that a few lawyers inheit system know that there is a difference
and that it is important, few have gone much beyihigl general impression. In this essay, |
attempt to provide something more substantial bscudising the differences between
ownership and estate in the two systems and, npmeifally, in the land law of Italy and
that of a more or less typical common law jurisdictin the United States. Italian property
law is not exactly like that of any other civil lamation, but it probably comes as close to a
"typical” civil law property system as any otherdacloser than most. Much of what is said
here is accordingly applicable to the land law tineo West European nations and throughout

Latin America.

...Ownership is, as concepts go, a very powerful and,those who employ it pay its price.
The land law of Italy and other civil law natiorsased firmly on Roman law, is a law of
individual ownership. It is part of the tyranny thfe concept of ownership that it strongly

resists fragmentation. To say that | own a thingpigmply that you do not, for if it is yours
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how can it be mine?' Such thinking thus tends tmiehte all intermediate possibilities

between ownership and non-ownership. Consequentign it becomes desirable to equate
power over land with more than one person it segm@ferable to do so by a device which, at
least apparently, avoids dividing ownership. In rgvéransaction ownership must be

transferredn toto or not at all.

This, although simplified, gives some of the flavar ownership in the Italian land law.
Although its non-legal composition may vary frormé to time with social and economic
change, legal ownership remains exclusive, siragid, indivisible. Only one person can own
the same thing at the same time. But, since theinegents of society are such that power
over land must frequently be divided between irdirais, it becomes necessary to rationalize

the dictates of theory and the requirements oftmac

The inconsistency between ownership and fragmentatn, of course, be exaggerated. Even
in the civil law, land can be "owned" simultanequBl two or more persons comuneg a
form of co-ownership much like our tenancy in conrmmBut a functional division between
beneficial and security title, or between legal &ugiitable title, or a temporal division into
present and future estates, simply does not ewmership is, in theory, indivisible in

function and time.

The contrast with English theory is remarkable Elmgland, ownership resided in the king,
and the distribution and retention of lands thrauglthe kingdom was carried out according
to the theory of tenure. Those who actually ocadiaied used the great mass of English land
were not owners of it but holders of derivativentgyfrom the king or from the king’s tenants,
and hence English land was concerned not with cstigiand the rights and duties of owners
but with tenure and the rights and duties of temahthe concept of ownership simply did not

come to into play.
This basic difference between Romanic ownership el Anglo-American "estate" or

"interest” in land can be illustrated by a simpletaphor. Romanic ownership can be thought

of as a box, with the word "ownership" written eanWhoever has the box is the "owner." In
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the case of complete, unencumbered ownership,dke&dntains certain rights, including that

of use and occupancy, that to the fruits or incoam& the power of alienation. The owner
can, however, open the box and remove one or mmte sghts and transfer them to others.
But, as long as he keeps the box, he still haoowreership, even if the box is empty. The

contrast with the Anglo-American law of property sgnple. There is no box. There are

merely various sets of legal interests. One whothasfee simple absolute has the largest
possible bundle of such sets of legal interestseWhe conveys one or more of them to
another person, a part of his bundle is gone.

This basic difference has several possible themaetbnsequences. First, tenure seems to be a
more flexible concept than ownership. Consequeliittlynight be expected that the number
and variety of institutionalized interests in landl be greater in tenure than in an ownership
property system. In short, improvisation is likétybe inhibited by the theory of ownership

and encouraged by that of tenure.

The much greater variety of permissible future riegés (vested and contingent remainders,
executor interests, powers of appointment, revessidghts of entry, possibilities of reverter)
in the common law than in the civil law (where thesally do not exist) supports this
prediction. It is further supported by the exise€ the trust and the concept of separate legal
and equitable interests and by the distinction betw security interests and beneficial

interests in and, both found in the common lawrmitin the civil law.

1.5 Some Basic Land Legislation

Overview
In the previous section, we have tried to defimelland other immovbles both from a wider

and local context. We have defined real propemythis section, we are going to see the
different types of laws under the regime of ‘Lanaw. Land Law should some how have
some understandable, if not watertight legislativgéits and should not be conceived as a
boundless subject. Hence we shall see the fundamkwts which we believe are to be

addresses by the subject.
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Objectives:

After going through this section, one would be abte
» Appreciate the practical importance of a compreiveriggislation on immovable
properties.
» Describe many of the existing laws in Ethiopia whiegulate various aspects of
immovable or real property.

» Explain the nature and meaning of each of thegslé&impns.

1.5.1 Code on Immovable Property : Land Law in Prospect

Presently Ethiopian general immovable propertysiagjion is found in different titles and
parts of the Civil code. For example, the defimtior immovable property is found in Title
VI, some rights in rem, i.e. real property suchuasfruct, servitude, in Title VI, public
domain, expropriation, association of land ownarg] town planning in Title IX, register of
immovable property in Title X, and contracts reigtito immovable properties such as sale,

lease and mortgage in XVIII of the Civil Code.

Do you think such arrangement is simple and worabl

Today, legal practitioners in Ethiopia actuallydiit difficult to apply the legal provisions in
the Civil Code. In fact, it is not unusual to fiedjudge who even is not well aware of the
meaning and existence of some provisions suchasetbn town planning and registration.
No doubt, lack of adequate curriculum addressiad peoperty has been one major factor for
this. However, the location of those economicaligngicant laws at different parts and

contexts in the Civil Code is even more importamtdbuting factor for the problem.
Starting from the careful conceptual analysis, praperty or immovable property, on which

quite much of our life is dependent especially ur agrarian society, must be dealt with

comprehensively, covering all subjects of imporearabout the subject. Even a slight
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confusion in this regard means a lot in terms @& itmplication in the economy and life.
Because, in the absence of simple and completsld¢ign, land administration in Ethiopia at
all levels will simply be impossible thus curtadirthe effort towards sustainable economic

development.

Therefore, the collection of all titles of the Gi@ode dealing with immovable property and
restructuring them in a comprehensive, simple, lagital order is a decisive measure which
the present condition of the country seeks a latiteQmany countries in the world are
following this trend with many visible fruits of delopment and prosperity. For example, in
Sweden, many matters relating to real propertyragalated in a single legislation called

“Land code”.

Some of the advantages of having a systematicabyged legislation on immovable are:
* Immovable properties will get the degree of at@mmtieeded taking into account their
importance to the economy.
* Practitioners and others involved in the subjettfinid it easy to apply in any dealing
with real properties.
* Immovable legislation will start to contribute, iasnust, vibrantly to our growth while
it will stop to be an “untouchable zone”.
* Immovable will be efficiently managed or administ@rthereby bringing the highly
sought sustainable development.
» It will create a favourable condition to create estltegislation while capitalizing on
history and culture.
Nowadays, there are some moves toward a relatedtidin. The Environmental Protection,
Land Administration and Use Authority (EPLAUA) ihd Amhara National Regional State
has recently initiated a single, comprehensiveslagon on Rural Land Administration. It is
just a matter of time what the result of this etitve will be. Again, the use of such legislation

is of an irreplaceable importance.
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1.5.2 Real Property Registration Legislation

One critical area of Land Law that requires anvaclegal regime is registration of real
property. Cadastre and land register are two inapbisystems of effective administration of
immovable properties. The problem is that in Etraoguch laws generally do not exist or if
they exist, they are rendered inapplicable. As Wallssee in great detail, the Civil Code
provisions on the registration of real properties aot activated and the recent rural land
registration laws are not only inadequate but hkee started to be applied only in few parts
of the country (Amhara, Tigray and Oromia) in vag/idegrees. In fact, the start by itself is
quite encouraging. In addition, laws on propemynfation measures such as partition,
subdivision, and reallotment which are necessagcquditions to undertake cadastre and

registration have not been put in place yet.

1.5.3 Planning and Building Legislation

The Civil Code has one chapter (Chapter 4) undie TX dealing with town planning areas.

Let us see the most basic among these provisions.

Art. 1535. -Creation of area.
( 1) Town-planning areas may be created by Imp&gdree with a view to promoting the
development of towns in an economically sound manne

(2) The Decree shall fix in a precise manner timété of the area.

Art. 1536. -Plan.
(1) The municipality shall draw up a plan relatiogeach town-planning area.
(2) The plan and any amendment thereto shall beooéffect unless approved by Imperial

Decree and published in the Negarit Gazeta.

Art. 1537. -Contents of plan.
(1) The plan shall, where necessary, divide eaga mto sub-areas.
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(2) It shall fix in a general manner the restrioBand servitudes which it may be necessary to

impose on the rights of the owners within each ada.

Art. 1538. -Carrying out of plan.

(1) In carrying out the plan, the municipality megypose the necessary restrictions on the
rights of the owners within the area.

(2) It may in particular impose servitudes not toldy rights of way or servitudes relating to
municipal sewers and pipes.

(3) It may, where necessary, use expropriationgedmgs.

Art. 1539. -Compensation.

(1) The owners whose rights are restricted or whHase is expropriated shall be entitled to
compensation.

(2) Such compensation shall be fixed by appraiséradtration committee in accordance
with the provisions of Chapter 1 of this

Title (Art. 1473.1476).

Art. 1540. -Building permit.
No person may construct a building within a towarpling area unless he has given notice of

his intention to build and been granted a builgiegnit in accordance with regulations.

What do we understand from the reading of the alpoe@isions?

The rules envisage the establishment of town plapntown plan, building permit and
compensation during expropriation. Almost all ofg¢h and other matters in this part/chapter
of the Civil Code are regulated in sounder manmneteu the recent laws which we shall
subsequently discuss. Hence it appears that Chéauptethe Code is impliedly repealed by the
newer legislations.

The present basic law on urban planning is the tUPanning Proclamation No. 574/2008,

adopted at national level and repealing the Préiparand Implementation of Urban Plans
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Proclamation No. 315/1987. As usual, this law githe states powers and duties to

implement it which is commonly accomplished by adapa similar legislation.

The reasons compelling the adoption of this law are

*» The need to regulate the proliferation of unplanmedan centres by sound and
visionary urban plans.

» The need to bring about an integrated and balamegdnal, regional and local
development.

* The need to take into account the existing fedstaicture of government and the
central role of urban centres in urban plan pramarand implementation, and

* The need to create a favourable condition for pudlid private stakeholders to fully
participate in the process of urban plan initiatipreparation and implementation on
the basis of national standards.

And the objectives of the law are establishinggalédramework in order to promote planned
and well developed urban centres; and regulatirey faailitating development activities in

urban centres and thereby enhance economic devetdmhthe country.

According to this important law, any process ofautplan initiation and preparation shall
follow ten principles which are:

1. Conformity with hierarchy of plans,

2. Sharing the national vision and standards akasetapable of being implemented,

3. Consideration of inter-urban and urban linkages,

4. Delineation of spatial frame for urban centresiew of efficient land utilization,

5. Ensuring the satisfaction of the needs of spdlaibugh public participation, transparency
and accountability,

6. Promotion of balanced and mixed population itistion,

7. Safeguarding the community and environment,

8. Preservation and restoration of historical anltucal heritages,
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9. Balancing public and private interests, and

10. Ensuring sustainable development.

Based on the national and regional developmentegiies and schemes three hierarchy of
plans shall be considered. These are national udeaelopment scheme, regional urban
development plan, and urban plans. Further, thersegnizes two types of urban plans.

They are city wide structure plan and local develept plan.

According to Art. 9, a structure plan is defined adegally binding plan along with its
explanatory texts formulated and drawn at the l@feln entire urban boundary that sets out
the basic requirements regarding physical developtie fulfilment of which could produce
a coherent urban development in social, economit spatial spheres. Any structure plan
shall indicate at least the following:

. the magnitude and direction of growth of theamrlsentre,

. principal land use classes,

. housing development,

1
2
3
4. the layout and organization of major physical aacial infrastructure,
5. urban development intervention areas of therudeatre,

6. environmental aspects, and

7

. industry zone

According to Art. 11, a local development plan itegally binding plan depicting medium
term, phased and integrated urban upgrading, rdn@whexpansion activities of an urban
area with the view to facilitating the implemensatiof the structure plan by focusing on
strategic areas. Any local development plan shalésas may be appropriate:

1. zoning of use type, building height and density,

2. local streets and layout of basic infrastrugture

3. organization of transport system,

4. housing typology and neighbourhood organization,

5. urban renewal, upgrading and reallocation ariregntion areas, and
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6. green areas, open spaces, water bodies ands fdleae might be utilized for common
benefits, and

7. any other locally relevant planning issues.

Other principles include compensation, developnpenmit and the right to land information.
According to Art.27, any developer desiring to coemte a development activity in an urban
centre shall apply for a development permit. AsAer21, any urban landholder whose land
holding is dispossessed as a result of implememtatf urban plans shall be paid
compensation pursuant to the relevant laws. Lasglyirtue of Art.35, any interested party is
entitled to have information as to the developnama plot of land in the jurisdiction of an

urban centre.

The other laws are related to buildings. Speciabndominiums are recent phenomenon in
Ethiopia and a law was issued at national leveledalCondominium Proclamation No.
370/2003. The objectives of this proclamation are:

o to implement other alternatives of urban land wsaddition to plots basis urban land
use.

to narrow the imbalance between demand and suppigusing.

maintain beauty of the urban areas

to improve land use and supply of houses, and

o O o o

to create favourable conditions to private devealsaad co-operatives.

The proclamation regulates such matters as reystraf condominium, unit ownership, sale
and lease of a unit, unit owners association, amdlgamation of association, common
elements, and common expenses. It also repealSitileCode provisions on ownership of
stories and suites of a building under Title Vllhapter 1, Section 2, and paragraph 2, Arts.
1281-1308 on a condominium governed under the $ame
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Regional states have the power to issue and impiecadominium legislations of the same
nature. For example, the ANRS has issued in 20a@% &alled the Amhara National Regional

State Condominium Ownership Determination Proclaomatlo.141/2006.

1.5.4 Environmental, Forestry, and Cultural Heritage Legislations

Environment

Environmental legislations are available both aefal and regional level. At present, at the
federal or national level, there are three proclaona dealing with the environment. These
are the Environmental Protection Organs EstablistinRroclamation No. 295/2002, the
Environmental Pollution Control Proclamation No.BiD2, and the Environmental Impact

Assessment Proclamation No. 299/2002.

The first proclamation assigns responsibilitiessgparate organizations for environmental
development and management activities with the viewestablish a system that fosters
coordinated but differentiated responsibilities agceenvironmental protection agencies at
federal and regional levels. This proclamation stelishes the federal environmental

protection authority. Article 3 reads as follows:

3. Establishment
1) The Authority is hereby re-established as amrarnous public institution of the Federal
Government.

2) The Authority shall be accountable to the Privheister.

By virtue of Art. 5, the authority has the objeetiof formulating policies, strategies, laws and
standards, which foster social and economic dewadop in a manner that enhances the
welfare of humans and the safety of the environnsemstainable. Toward this end, it shall
spearhead in ensuring the effectiveness of theegsoof their implementation.

This law empowers regional states to establish esighate an independent regional

environmental agency that shall be responsible for;
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a) coordinating the formulation, implementation, revieand revision of regional
conservation strategies,
b) environmental monitoring, protection and regulatiand

c) ensuring the implementation of federal environmiestiEndards

The major legislation is the Environmental Pollati€ontrol Proclamation No. 300/2002.
This law has been adopted to protect the envirohmensafeguard human health and
wellbeing, to maintain the biota and the aesthaiae of nature, and to eliminate or mitigate
pollution as an undesirable consequence. More fagaby, the law addresses control of
pollution, management of hazardous waste, chemaal radioactive substance, and

management of municipal waste.

The Environmental Impact Assessment Proclamation296/2002 is the third legislation of
importance to us. The main objectives of this liagjisn are:

-to help predict and manage the environmentattffehich a developmental activity entails.
-to provide an effective means of harmonizing antkgrating environmental, economic,
cultural, and social considerations into a decisimaking process in a manner that promotes
sustainable development.

-to foster the implementation of the environmernights and objectives enshrined in the
constitution, and

-to bring about administrative transparency andoastability, and involve the public in

planning and decision making.

This law regulates such matters as consideratmetermine impact, environmental impact

study report, public participation in environmeritapact study report, and others.

Forestry
Normally, in the Civil Code, trees are intrinsiemlents of the land on which they stand and,
as a result, are immovable properties. Historicalere were a number of legislations on

forests. These include the State Forest ProclamatNn.225/1965, Private Forest
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Conservation Proc. N0.226/1965, and Putative Fétestlamation N0.227/1965. At present,
all these laws are repealed. The main legislatiaéch regulate forest conservation,
development and utilization are the Convention doldgical Diversity, 1994, to which
Ethiopia is a party, the Forestry Conservation, @ayment and Utilization proclamation
N0.94/1994 and the Trade of Saw Logs and Venees Regulation No. 351/1968.

Under the major legislation, Proc. N0.94/1994, ¢hare three types of forests, namely, state
forests, regional forests, and private forests.p&s Art. 2(6) of the proclamation, “state

forest” is,

“a forest which is to be demarcated by a regulatmhe issued by the Council
of Ministers upon the recommendation of the Migistf Agriculture and that

are given special consideration so as to prote@ tfenetic resources, or
conserved to keep the ecosystem with a programatedkers more than one
region.”

According to Art.2(7), regional forests are “forestesignated by the official Gazette of each
region as being so which are not either a statgrivate forest, and found within a specific
region or developed by the said region. They areealby the regional states in the same

context as state forests.

Private forests are forests developed by any @ipatson, peasant association or associations
organized by private individuals. The owners of/ate forests are required to develop forests
in a sound manner, and replace trees made useddferent ways, just to mention few duties
as per Art. 6(2). Related to private ownershipavests are community forests. This is a type
of forest ownership by peasant associations orcasuns organized by private individuals. It
includes planting community woodlots, agro-forestpjanting for catchments protection,
windbreaks, shelter belts and road side plantation.

Cultural Heritage/Antiquity
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According to Art. 2(a) of proclamation No.229/1986d Export of Antiquities regulation of
1969, Art.3, antiquity includes the totality of turdal objects that are products of human
activity originating prior to 1850 E.C. and objeds historical and archaeological interest
dating from before 1850 E.C. that bear witnessh&ohistory and tradition of the country and
is people. Accordingly, the following categoriesabjects may be considered as antiquities:
-Works of craft-such as tools, poetry, crossegripions, coins, weapons, jewellery, etc.
-ltems of artistic interest-planting and drawingspduced entirely by human hand on any
support and in any unilateral original prints arabters , and photographs, original artistic
assemble, ages and montages in any material, wbstatutory art and sculpture, etc.
-Manuscripts and incunabula-codes, books, docunmengablication of special interest.

-ltems of numismatic (medals and coins) and pHitaieterest.

-Archives including textual records, map and ottertographic materials, sound recordings
and machine recordable records,

-Ancient palaces, religious buildings such as anothurches, monasteries, mosques, castles,
obelisks, etc.

-Products of archaeological excavations conductedaod, underground, in the sea bed
including the sites of such exploration and exdawst

-Places associated with historical events suclatkelields.

-ltems resulting from the dismemberment of his@rinonuments,

-Materials of anthropological, pathological andretlogical interest, etc.

1.6 The scope of Land Law

Overview

We have seen the types of legislations that arelwicklated to land and buildings in one or
another way. In the section to come, an attempt lvéil made to explain the major issues,
problems and matters that are addresses underidlee subject. The major object of Land

Law-real property- and appurtenances thereto willusther defined.
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Objectives

Having read this part of the chapter, the studant c
» Point out and define the central subject of lawd-iaal property.
* Mention the main subject matters of Land Law.

« Define fixtures in the context of the Civil Code.

1.6.1 Main Questions of Land Law

Land is also being regulated through the Civil Caael firstly evolves round questions
regarding private law, i.e. the relationship betweevate legal subjects. Since the subject is
related to an object, a main question is therdfone this object is being defined. As we have
just seen, these questions are being answeredgthrbitle VI, Chapter 1 of the Civil Code
and are therefore very important for the applicatnd understanding of all subjects covered
in the course. It is a question of deciding whadraperty unit is and what fixtures that are

attached to this object, the real property.

Another main question consists of the provisiorgarding transfer of property which are
especially to be found in Title XVIII of the Civ€ode. In order to create a valid purchase of a
property unit, a few formalities must be acknowledlgi.e. a written contract containing
certain minimum information. The rights and theiesitof both the seller and buyer are also
being regulated. Since a purchase of property aftem economically significant transaction
for the parties, disputes often occur, i.e. théesslresponsibility for defaults in the object.
The rules regarding sale of real property are afggicable, with some adjustments, regarding

exchange and donation/gift of real property.

Yet another important part of Land Law concerns tgage and antichrisis and is being
regulated in Title XVIIl, Chapter 4 of the Civil @e. Property units must be said to be the
most important objects of credit, not only in Eghien but also in other countries. The system
regarding mortgage enables the property owneradga the property while still being able to

use it.

41



Another important area is the grant of rights afrusnd servitude/easements. The Civil Code
contains rules of how to create such rights, as ageivhat rights and obligations that oblige
the parties. The provisions on usufruct and sedeitare to be found in Title VIII, Chapters 2
and 3, respectively, of the Civil Code. Maybe thesmimportant right of user is lease of
houses/ tenancy, and the provisions are mainlyirfgrto the lessees/ tenants advantage.
These provisions are to be found in Title XVIII, &iter 2 of the Civil Code. These rules can
be said to function as social security for thedessand regard what demands the tenant can
make regarding the achievement that the landloptasiding and consequently the payment

that the lessor/landlord is entitled to.

A wider version of lease is also an important pdrtand Law and will be seen in light of
rural land lease and urban lease having regartieg@tovisions of both the Civil Code and

special provisions.

Yet another important area of Land Law is the rukggarding the protection against claims
from third parties. This protection is in many caskepending on that a registration has been
made in the land registration authorities. The Lesgister is to be kept by a competent body
and is an official register containing information real properties such as who the owner is
and the area of the property. These rules alsoyamggarding the purchasers relation to
different right holders. It can also be a questb protection from other possessions of the
property at the same time as a third party is ptete from losses due to entering into

agreements with some one other than the ownelegbribperty.

1.6.2 The Object of Land Law

a. Introduction
Land Law evolves round several different questialisdealing with real property, i.e. the

subject Land Law concerns this specific objecttbal property. A fundamental question

whilst studying the subject is therefore to estdbthe meaning of real property. Real property
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is divided into property units and belonging tostgroperty units are intrinsic elements and

accessories (fixtures). Title VI, Chapter 1 estdi#s what is to be regarded as real property.

What is to be included in the term real propertsgo of importance for what objects that are
subject to regulation in the Civil Code but alsottexa for other rules concerning Land Law.
However, the importance of the delimitation is ¢geeahan that. Since the term personal
property is not expressly regulated in the law,ibutetermined negatively (meaning that what
is not real property according to the Civil Cod@é&sonal property) the term real property is

of significance here too.

The historical starting point concerning the diersibetween real and private property is
explained by some objects being movable and otbeieg immovable. One therefore

historically spoke of res mobiles and res immobilEsis fundamental difference created a
need for a detailed legislation that differed frome another depending on the type of object.
A simple example of this consists of the differeales concerning the transfer of goods

purchased.

As will be clear in the subsequent sections, thissibn based on the mobility criterion is the
fundamental of the rules, but there are departirésese rules. For example, such things as
refrigerators, washing machines and keys are notowables in that sense but the law treats
them as being so. If one were to state a mainbekend the legislation of today, one might
say that the rules do divide the objects betweewalvle and immovable, but that the closer

division is being made on the basis of whetheretli®purpose connection or not.

The term real property and its extent govern tHatem of a potential dispute in different

situations. For example, one situation concernstveh® be a fixture to the real property and
therefore should be included in a sale, unles#rges have agreed otherwise or reversely
what should not be included and therefore be régailautside of the rules regarding real

estate. This is the same function that the rulextures have when mortgaging real property.
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Another situation may concern when two or more awneant to divide the real property
amongst them and the problems related to owneisiise. The aim is to separate the land
from the fixtures. In this situation, the divisitimat the parties have agreed upon can be failed
in a later dispute where claims on the propertybmiag made by a third party or when one of
the parties no longer is satisfied with the diumsio

b. Real Property

Dear student please note that the term “real ptgper not used in our Civil Code and as a
result not commonly used in Ethiopia. In some coastthe term is defined to mean land. For
example, Chap 1 Section 1 of the Land Code of Swed&blishes that “real property is land.
This is divided into property units....” Further, werdhe Swedish Land Code, buildings and

other similar structures are considered to begfatte land unit.

However, our law provides firstly that “All goodseamovables or immovable” (Art. 1126 of
the Civil Code) and then provides that “Lands andldings shall be deemed to be
immovables” (Art. 1130 of the Civil Code). Deaudént, what do you understand from this
definition? It appears that land and buildings taeated as separate objects under our law. In
other words, buildings do not seem to be part ef ldnd units (unless, in fact, they are
considered as intrinsic elements of the land.) Land buildings stand on their own and

treated legally as such.

Now of the two approaches, i.e. the Swedish appreddch defines building as part of the
land unit, and the Ethiopian approach which defibe#ding as separate object from a land
unit, which one is better in solving potential diggs and for understanding? Do you recall

what we said under section 1.2.3? Explain and gkanples to show the problems.
What then would real property involve under ourilO8ode? Obviously, under our law real

property, the object of Land Law, would mean bathd and buildings! As we noted earlier,

in this material, we are not always going to mamttbe words “Land” and “Buildings”
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together for the interest of place; rather whanentioned of “Land” may, mutatis mutandis,
apply to “Buildings”.

c. Fixtures (Intrinsic Elements and Accessories)

The rules concerning fixtures are to be found theTVI, Chapter 1 of the Civil Code. Our law

does not use the word fixture; instead it uses wWwds “Intrinsic elements” and
“Accessories”.

Art. 1131. Intrinsic elements of goods 1. Principle

Unless otherwise provided, rights on, or dealiredating to, goods shall apply to all intrinsic
elements thereof.

Art. 1132. 2. Definition

1. Anything which by custom is regarded as formingt dira thing shall be deemed to
be an intrinsic element thereof.

2. Anything which is materially united to a thing acdnnot be detached there from

without destroying or damaging such thing shaldbemed to be an intrinsic element
thereof.

Art. 1133. 3. Trees and Crops

1. Trees and crops shall be an intrinsic element @fidhd until they are separated there
from.

2. They shall be deemed to be distinct corporeal elsativhere they are subject to
contracts made for their separation from the lanidhplying such separation.

Art. 1134. 4. Rights of third parties

1. A thing which becomes an intrinsic element of a afge or immovable shall cease to
constitute a distinct thing.

2. All the rights which third parties previously had such thing shall be extinguished.
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3. Nothing shall affect the right of such third pasti® make claims based on liability for

damages or unlawful enrichment.

What can you observe from the reading of the alpogeisions?

First and foremost, we should understand that tbeigions equally apply to both movable
goods and immovable goods. Thus, any dealing nglat an immovable property be it land

or house applies to the intrinsic element theneoless there is agreement to the contrary.

lllustration:
- A sells a house to B, then the sale contract sotlex house and any intrinsic part of
it.
- X, afarmer, leases a 5 hectare agricultural tand, the lease applies both to the land
and any intrinsic element of same.
- C, alessor/landlord, gives his 200 sqg.m house,ta nant for a term of 3 years. The

agreement applies to the house and any intrinsioeht thereof.

But what is the meaning of an intrinsic elementagfood? There are two ways whereby
we can identify an intrinsic element of an immowalplroperty. The first determining
factor is custom. If a custom of certain peoplesiders a thing as forming part of another
thing, then that thing is an intrinsic element bé tother. For example, if according to
custom of Gojam, a stone is part of the land unitahich it is situated, then the stone is
an intrinsic element of the land. A farmer who Esthat land will transfer it together with
all stones on that land. Secondly, a thing whiamagerially united to another thing and as
a result cannot be separated there from withousiocgudamage to it is said to be an
intrinsic element of the thing. This is true irrespve of the custom of the area in which
the thing is located.

A thing which was distinct before may by some aatdme an intrinsic element of another

thing. Then the thing shall cease to constitutestingt thing. At the same time, all the
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rights which third parties previously had on suging shall be extinguished although they

are still entitled for compensation.

Trees and crops are always intrinsic elements @flahd unit on which they stand. But
when they are separated from it, they are no maregs the land unit. In that case, they
will constitute a distinct corporeal chattel, i.personal property. In addition, if a
transaction is made with respect to the trees opscrregarding or implying their

separation from the land, they shall be deemee tdidiinct corporeal chattels.

Are buildings intrinsic elements of the land unit which the stand according to our law?

Why? Why not?
Art. 1135. Accessories 1. Principle

In doubtful cases, rights on, or dealings relatiog things shall apply to the accessories

thereof.

Art. 1136. 2. Definition
Anything which the possessor or owner of a thing parmanently destined for the use of

such thing shall be deemed to be an accessoryothere
Art. 1137. 3. Temporary separation from the thing

No accessory shall lose its character of accessbeyre it is temporarily detached from the

thing to which it is destined.

Art. 1138. 4. Rights of third parties
1. The rights which third parties may have on a ttghgll not be affected by such thing
being destined to the use of a movable or immovable
2. Such rights may not be set up against a third partgood faith unless they are

embodied in a written document dated prior to theg having been so destined.
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What can you observe from the reading of the alpogeisions?

Once again, we should understand that the proasemually apply to both movable goods
and immovable goods. Thus, any dealing relatingrioommovable property be it land or
house applies to the accessory thereof, unless ih@n un doubtful situation having effect to
the contrary. We can imagine that such an un dalbituation excluding the accessory from
the application of the dealing relating to an im@ole occurs when there is agreement to that

effect.

lllustration:
- A sells a house to B, then the sale contract cotiee house and any accessory
thereof.
- X, afarmer, leases a 5 hectare agricultural tand, the lease applies both to the land
and any accessory thereof.
- C, alessor/landlord, gives his 200 sq.m house,ta nant for a term of 3 years. The

agreement applies to the house and any accessoepth

But what is the meaning of an accessory of a regbgyty? An accessory of an immovable
property is a thing which the possessor or owneghefproperty has permanently destined for
the use of the property. Therefore, there are twer@ whereby we can determine whether or
not a thing is an accessory of a real property. @rt@at the thing, i.e. the accessory must
have been placed or put to the use of the realeptyy the possessor or owner of the
property. This can be referred to as “owner cotioet If any other person other than an
owner or possessor places the thing, it cannotobsidered as an accessory, but a personal
property. The second important criterion is that thing must have been placed to the
immovable for permanent use of the immovable. Téa®1 be referred to as “purpose
connection”. Hence both the owner connection artirpose connection must exist together
for us to treat a thing as an accessory of an inabl@vproperty. Any temporary separation of
a thing from the property to which it is destinemed not end its nature as accessory. This,

however, does not mean that the owner is prevented putting an end to the character of
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accessory of such thing. With out affecting thghts of third parties in good faith, the owner
can do so with the intention of permanently endiregaccessory character of the thing.

The accessory can be physical or legal. For exanagplgermanent partition, lift, handrail,

water pipe, heating, lighting, power plug and otBech like instrument, central heating
boiler, heating radiators, heater, tiled stoveemwindow, awning, fire extinguisher, civil

defence material and key are accessories to aimgighd are physical fixtures. On the other
hand, a building or other facility constructed édesthe property unit intended for permanent
use in the exercise of a servitude/ easement wufaef the property unit but does not belong
to the property unit where it is situated is aneassory to the property unit. And this is a legal

accessory or legal fixture.

Assume that a previously distinct thing now becoaresiccessory to a real property. Assume
further that a third party had a right on the thikighat will happen to such right when the
thing is converted into an accessory? In such daserights of third parties shall not be
affected if two conditions are fulfilled. First,ghowner must be in good faith whilst putting
the thing as accessory. Second, the rights offtind party must have been embodied in a

written document dated prior to the thing havingdime an accessory.

Can you please give one example for each aboveataoms?
Is there distinction between intrinsic elements amtessories regarding rights of third
parties? Compare Art.1134 and Art. 1138 of the I@wade.

Summary
Recently, Land Law has started to be treated &parate specific subject of law. It consists
of rules regarding real property, i.e. land anddings. Real property, land, is divided into

property units. Real property concerns itself wightsin rem or relating to land.

In Ethiopia, immovable property, i.e. lands andldings together constitute real property.
This approach under our law is different from thieeo approach that defines land as real

property. An example for the latter approach is $iveedish law. Land Law deals with the
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rights and restrictions related to immovable propeBpecifically, it deals with such matters
as transfer of property, land registration and stadalease, and mortgage. Legislations on
immovable property cover land administration esglgciand register and cadastre, planning

and building, environment, forestry, and culturatitage.

Summary Questions
l. Multiple Choice

1. Which of the following is a real property under ifhian law?
Building

Land

Tree

Key

All

moowz

2. One of the following matters does not fall direatlyder Land Law
servitude

Lease

Capacity

Sale

None

moow>

3. One of the following laws does not fall directlyder Land Law.
Planning and building laws

General contract provisions

Land registration laws

Forestry laws

None of the above

moomp

4. Which of the following is an accessory?
A. A permanent partition
B. Lift

C. Water pipe

D. Heating

E. Al

Il. True or False Questions

1. A dealing relating to an immovable property appt@she accessory thereof.
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. Trees become personal property where they aredubj contracts made for
their separation from the land or implying suchasapon.

. Our law, i.e. the Civil Code uses the words fixiUtetrinsic elements” and
“Accessories”.

. Under Ethiopian law real property is land and boig which is also the case
in other countries including Sweden.

. The main object of Land Law is personal property.
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CHAPTER TWO

HISTORY OF TENURE SYSTEM IN ETHIOPIA

Introduction

Understanding the Ethiopian land tenure systemmpoitant to student of land law for it gives
students general historical and factual ideas atheuland holding system in the country. The
Ethiopian land tenure system is also the concerristiory, sociology, agriculture, and

economics and as a result different writers fromtlase disciplines have written a lot of
materials. In here we shall briefly discuss theet/pf land holding system in three broad
historical periods and the content of the laws uf@dsuch systems: before the 1974
revolution, during the Derg Era, and the presestesy. The pre-evolution period is treated in
one section because the land tenure system wasalhashe same for long period. Only the

coming of the revolution fundamentally changedrthiéennia based land holding system.

Objectives

After finishing the study of this chapter, studewtt able to:
* Understand the conceptsRistandGult two tenure concepts of the pre 1974 era
* Know the land tenure system before the revolution
» Comprehend the implication of the revolutionaryeditand tenure laws

» Appreciate the stand of the FDRE constitution rdgegy the land holding system

2.1 Before the 1974 Revolution

2.1.1 Northern Ethiopia
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Ethiopia was governed by kings and emperors for twe thousand years. The land holding
system was generally a customary one in that taegeno written laws which govern the
holding system. A historical review of the land dia system of the feudalistic Ethiopia
reveals that all land was owned by the king. Othevate people, family or the church
derived their claim to the land from imperial lagdhnts, otherwise known gults Hence,
land was predominantly owned or possessed by ddedlords, the Church, and sometimes

individuals, especially in the north.

Based on historical and political factors, the laedure system in the northern and southern
parts of the country were different. In the noftbm time immemorial land had been owned
based on a lineage system. This land once entaré&d the hand of individuals by way of
grant, or inheritance etc continues to remain witthie family. This was calledist. It
signified the usufructuary rights enjoyed under Kimeship system. All land so held was
considered to be held by hereditary right, becdbseholder wagpso factoa descendant of
the ancestral first holder. In the north, thankghis kind of land-holding system, a peasant
could claim a plot of land as long as he coulddrais descent. Hence, individual’s rights over
rist-land holding were decided essentially on the badebis or her membership to the
lineage. These rights, as described by Markakigréwnherent and hereditary, which could
neither be abridged nor abrogated under differeetegts, such as absence of an individual
from the locality.” The same social customs pradieihian individual from alienating or selling
the land. The holder of thest land, calledristgna had unchallengeable control, use and
inheritance rights over his or her possession. Wh@erson died, his/her land was divided
equally among all his/her children regardless of @ebirth order. Some argue that the use-
right was secured in the sense that political aittes, including the Emperor, or landlords
were refrained from interventions. As a result,efth was less tenure insecurity or fear of

being evicted from thast land.”
As discussed abowvgult lands were lands derived by imperial grants aniikeimist lands,

which were not subject to sale and exchaggé,lands were sold and donated freely. Donald
Crummey, in his book, Land and Society in the Glamskingdom of Ethiopia, has recorded
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the sale, inheritance, and donationgaft land especially during the Gonderian period of the
16" and 17 century of Ethiopia.

The land grant condition reached its apex durirgy tthentieth century. During Menelik’s
period, the emperor had been giving a vast amaugtlbland to the ruling elite as a reward
for loyal service to the régime, and to religionstitutions as endowments. The individual or
institution that held such land had the right tem taxes from those who farmed it, and also
exercised judicial and administrative authority ofe@se who lived on it. Thus, a single estate
of gult land, comprising perhaps one or two square milten included within its boundaries
strip-fields, held asist by scores (50-150) of farmers.

2.1.2 Southern Ethiopia

The pattern of land allocation in the southernittaies incorporated into the empire by
Emperor Menelik I, differed in important ways frame pattern in the north. Tlgilt system
was introduced in the southern part of the couirtrshe 19" century, following Menelik’s
expansion to the region. From the 1870’s under NMetethe 1970’s under Haileselassie, the
crown alienated land which was occupied by lociées in common. It was distributed to
members of the imperial family, the clergy, membefshe nobility, Menelik’s generals,
soldiers, and local agents of the state. Unlikecttradition in the north, here most of the land
was occupied not by peasants, but by the peopleeotipper ruling class. These people, by
means of land grants, became absolute land ownkis kind of land ownership system was
called gult. Peasants on such land became tenayakaf) of the grantee and paid rent in
addition to the usual taxes and fees. As explaingd):M Cohen: “those who received
government land grant need not farm it themselwdscbuld rent it under quite profitable
arrangements to tenant farmers or lease it owdrgetscale mechanized producers.” After the
Second World War and the expulsion of the Italiaorvcés from Ethiopia, Emperor
Haileselassie also continued this process. Accgrttirone study conducted by Gebru Mersha
and et.al, of the nearly 5 million hectares alldtdter 1941, only a few thousands reached the

landless and the unemployed.
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In the south, land measurement and property ragjstr for tax purposes was introduced.
This promoted private ownership and land sale.drthern Ethiopia, traditional land tenure
had had a communal character, with peasants egjayty usufructuary rights over the land
rist land. In the southern part, especially, in thentieth century, the steady process of
privatization set in, with its implication of sasend mortgage. Some land lords even forced

their peasants to buy the land. The historian Bahawde observes:

The privatization process had a number of consempgenAt the conceptual level, it was
attended with changes in the connotation of sompgoitant termsRist in origin of the
usufructuary rights enjoyed under the kinship systeow denoted absolute private property.
Likewise, the terngabar lost its exploitive associations and assumed theemespectable
connotation of taxpayer. Absolute private ownershights to land above all entailed
unrestricted freedom to dispose of it, most sigaifitly through sale.

This process was not without negative impact to itigigenous society, however. The
renowned sociologist and expert on Ethiopian tesystem, Markakis, has concluded that the
effects of the land grants and alienation were cgan of a large number of peasants, the
spread of tenancy, and emergence of absentee tdistho” Generally speaking, private
tenure was recognized as the most dominant systeingdthe final days of the Imperial
regime, affecting some 60 percent of peasants &nhgeécent of the country’s population.
Under this system, land was sold and exchangedeweny given that all the land was
originally state property and that private holdaexl no absolute rights, this was different
from the general concept of a freehold system.o8sriland concentration, exploitative

tenancy and insecurity have characterized the feritegure system.

Additional Reading on the institutions of gult andrist

The concepts of the institutions @iilt and ristaretoo complex as they are differently applied
in different part of the country. Even scholarsegidifferent pictures as described in the
following. Additional reading is hereby providedfn Habtamu Mengistie(2004)rd, Zega
and Peasant: A study of property and agrarian fielas in Rural Eastern Gojantorum for
Social Studies, Addis Ababa University, pp.7-10.
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The nature ofestandgult rights are fully encompassed by the definitioat Hoben gives to
the terms in his widely read book (Land Tenure agrttie Amhara of Ethiopia: The dynamics
of the cognatic descent, Chicago/London, 1973).drolrites that gult rights entail “fief-
holding rights” whereas rest rights confer “land-gights.” He adds that “[ijn its most
general sense, rist refers to the right a person ttaa share of the land first held by any of
his or her ancestors in any line of descent.” Acltog to Hoben, rest refers to the
theoretically inalienable and inheritable land righf peasants. The peasant had the right to
claim rest land through both the paternal and mag&tines. The individual rest holder could
have only a usufractary title because the ultimatie to the land lays in the “descent
corporation” or the lineage. This evokes the vidattunder such system of land tenure no
right of alienation by individuals could exist. $himplies that the rest system of land holding
has a communal character because of the undiffextext complex of rights. What all this
means is that many individuals could have concuraen miscellaneous rights over piece of
land.

For Hoben , gult confers material advantages to &rdhs the basis of political power for the
elite. It also plays a useful role in the admirgsgion of land and the people occupying it. The
bundle of rights which the state transfers to thel&gult could include adjudication,
governship, and the right to collect tribute. Taddd@amirat also shares essentially the same
view with Hoben as regards the role of gult in #aeinistration of the country and adds that
it was equally significant in military mobilizatioThe balagult simply enjoyed the right to
tribute in the form of part of the annual producenh the land. However, they could not claim
tributes as owners. Hoben writes that both rest gotl rights extended over the same land
they complemented each other as such: “it is oflumental importance to remember that rist
and gult are not different types of land but distiand complementary types of land rights.”
These assertions by Hoben regarding the naturegbts of rest and gult have almost attained
the status of the basic principles and have bectestablished” points of departure for
analysis of class relationships and the land tenggstem. Some difference of detail
notwithstanding, this view shared by a number bbkars, including Donald Crummey.
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Crummey argues that in regions where the rist sygieedominated, gult was the tribute right
exercised by the non-farming elite, and that th&a®dgult, in his capacity as pure tax and
tribute collector, had absolutely nothing to dotwihe production process and with the land.
He asserts, like Hoben, that the ristdignd had nmgsteer the means of production and
enjoyed absolute autonomy of production....Withowtndbning the view that gult was
essentially a tribute right Crummey further argudat tribute rights had acquired a
character of property, being transferred by saleotiterwise without necessarily involving the
state. In other words, the individuals at the reogy end of the buying an the selling process
could accumulate tribute rights over large amouofsproperty. Tribute rights were thus
exchanged, negotiated, fought over, etc. The gedlimd buying of tribute rights over land (i.e
gult) provides additional evidence to the argunteat gult was given and taken away only by
the kings was incorrect, and that the gult holdexercised the right of transfer without

necessarily obtaining permission or sanction ofkimgs.

Defining and delimiting the meanings and scopeuttf gnd rist rights, MeridMerid Wolde
Aregay. “Land Tenure and Agriculture Productivity, 1500-1855", Proceeding®f the
Third Annual Seminar of the Development of History. Addis Ababa, 1986)writes that gult
“has never been a form of land tenure”; it was, bays, only “a system of defraying
remuneration for services out of taxes and tribwdsch could have been collected in kind.
Gult rights only conferred partial usufruct rights¢de goes on to state that even rist rights did
not allow “absolute ownership rights on the indival. It has done so on the lineage or
descent group only.” According to Merid, though thdividual members of the descent group
enjoyed perpetuity of tenure they could not havalasolute interest in an allotted portion of
the descent property in land. The justification floe inalienability of rist land, according to
Merid, was the desire to preserve it for the nesfdhie present and unborn individuals in the
line of descent; in his words rist could not beeahted “because it belonged to the living and
the yet unborn.” One could, of course, give out diisher land on terms of tenancy. Merid
adds a few other points to his description of tls system: one is that membership in rist
owning group could be obtained or acquired onlyothgh birth. The second is that there was
no big private or individual ownership of land besa of the workings of rist system of land.

Because of the rist system big holdings of landeggrty soon melted away. The third point
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is that the most important and overriding interetthe village community and the lineage
was to achieve solidarity. He writes in this cortieat that “throughout history community

solidarity and the rist system have been reinforaed preserving each other. Individualism
would have no place in the society.” The rist syst@lso created conditions for excessive

litigation and invariably acrimonious relationshigsnong members of the descent groups.

At this point it will be apposite to mention therlwof a scholar who represents a dissenting
opinion on some of the issues from the establisicbdlarship. Shiferaw Bekele, in a work
that surveys the literature on land tenu(8hiferaw Bekele. “The Evolution of Land
Tenure in the Imperial Era”, Shiferaw Bekele (ed.)An Economic History of Modern
Ethiopia 1941-74. Dakar: Codesria, 1995 ),has convincingly showed the inadequacy of
existing interpretations of the principle of landltiing. For Shiferaw, gult implies more than
merely administrative control over land. He argukat scholars have all too often confused
gult holdings as simply administrators by claimitige gult entails a right over tribute. In
actual fact, when it was granting that gult thetstavas transferring land to the full ownership
of the grantee. It thus involves a propritory rightland. He points out that although there
are difference in certain peculiar details from péato place, there was a large measure of
commonality in the basic principles and conceptdgieing to land ownership in Ethiopia.
This was so particularly from the Gondarine pertbdough early twentieth century Ethiopia.
Shiferaw concludes that “...in the Gonderine era, iwas granted was the land rather than
tribute only.” Unlike many scholars, he argues thia¢ land so given by way of gult did not
remain in the property of the original cultivatoos ristagna. There was no concurrent right
of a miscellaneous character over land since it wabvidually or privately owned and the

right of the balagult and risragna were very claadifferentiated.

By way of summary, it can be said that althoughiehweere different practices in the country
the basic point is thagult was a grant of land to individuals and the chdmhsome service
rendered to the king. The gult land usually encasspsa of large area of land and balagult
prefers to put tenants on the land, through timbee restagna. The gultdgna on the other
hand has the right to be an administrator, taxectdr and adjudicator over the people in his

gult land. Rist system is on the other hand a systdich may be acquired either by royal
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grant to individual person and the land continwebd cultivated by is descents, or by being

ristdgné or tenant in some balagult’'s land andisaatto benefit on the land.

2.1.3 Urban Land Tenure

Modern urbanization in Ethiopia started with estdivhent of the capital of Addis Ababa, a
third most important capital city in Ethiopia aft&kum and Gonder, during the Minelik era.
The earliest settlements in the city developed aaptuly around the king's palace and the
residences of his generals and other dignitarilee.€éimperor granted large tracts of land to the
nobility, important personalities of the state, ttieurch, and foreign legations. This land
holding system was perpetuated for long time, aa@ aesult, although most land areas in
urban areas were private property, most of it wasenl by few landlords. As stipulated in the
proclamation 47/1975, at that time extensive afaatman land and numerous houses were in
the hands of an insignificant number of individlzadd lords, aristocrats, and high government

officials.

The land mark legislation that recognizes privatnership of urban land was decreed in
1907 with 32 articles. The decree allowed Ethiopiand foreigners to purchase and own
private land. However, government was allowed t@ thack the land holding for public

interest purpose against payment of compensation.

During the reign of Haileselassie, private owngystii urban land was reemphasized by the
subsequent Constitutions of the 1931 and 1955 dsawehe 1960 civil code. All recognize
the private ownership right of land in urban arddg.to the coming of the 1974 Ethiopian
Revolution land lords in different urban areas stwauch in the development of housing for

rental.

2.1.4 The Civil Code

The civil code was introduced in 1960, and enslkiittee prevailing pattern of an almost
unlimited exploitation of land by the owners (A&0B). It attempts to regulate under articles
1489 and the following “agricultural communitiesfesumablyrist, desa and nomadic
tenures-and agrarian tenancies, but made few changdlee traditional arrangements, and was

largely ignored. In other words, although the caderinciple recognizes private ownership
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of farm lands, the government had not taken pralctiteasures to attain this goal, such as
reforming the land holding system so that poor téfdarmers should get their own private
land. It is said that there had been strong resstéor land reform from the landed parliament
members. The provisions dealing with tenanciesdelipon a freedom of contract which,
given gross inequalities in property inequalities property distribution and bargaining
position, could only be exercised by landlordsthé parties were aware of these provisions
and if they wanted them to govern their relatiopsifeudal or patron-client tenure relations
could have continued under the guise of neutralit@tve law. Under article 2991 of the
code, for example, the large maximum for rents paidind wasthree-fourthsof the crop,
while the traditional rental was half. Besides he tivil code there were attempts by the

government to legislate laws regarding the runadita

Paul Brietzke, in his article, Land Reform in Raxanary Ethiopia, concludes: “traditional
tenures remained largely unaffected by the lawsteda with great fanfare, from 1944 to
1974. Government investment in land reform, in ®eohmonetary and legal resources, were
minimal, and legal maneuvers, far from promotingatichange, seemed to solidify further
peasant suspicions of government intentions. Assalt, rural people continued to rely on

traditional land laws.”

2.2 During the Derg Regime

In 1975, the military counciDerg, comprised of representatives of the differentedrforces

in the country, became successful in ousting thgehml regime from power. As mentioned
above the Emperor was criticized for the failureniplement a land reform. The Derg hence
come with the slogan “land to the tiller”. Followgnts assumption of power, the Derg had
undertaken fundamental changes to the Ethiopialn-®@monomic and political arrangements.
Among the many radical measures, the land refoimol@amation of February 1975 was said
to be the predominant one. Cited as Proclamation 3doof 1975, it was a proclamation
providing for the “public ownership of rural landahd generated a great deal of support for

the regime, especially from the peasantry poputafidis is because the land had in essence
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been given to the tiller. All tenants or hired labers had acquired possessory rights over the
land they tilled. At one stroke, the law abolista#idforms of landlordism and tenant-ship, and
thereby liberated tenants from any kind of serfdompayments of rent or debt to the previous
land owner (article 6(3)).

This proclamation transferred all land privatelyras by landlords, peasants, organizations,
the church, and so on to public ownership and pitédd all forms of private ownership
henceforth. Large scale farms operated by privat&viduals or organizations had been either
distributed to peasants or transferred to the osimgrof the state (art.7). The law also denied
any form of compensation for the land and any fisraad tree-crops thereon, while providing
that fair compensation should be paid for movablgperties and permanent works on the
land.(Art.3) It should be noted that peasants hag osufruct rights over the land. The law
specifically prohibited transfer of land by way séle, exchange, succession, mortgage,
antichresis, lease or otherwise, except that itdrese was possible for one’s spouse, minor
children and sometimes children who had attainejdnitya (Article 5)

Since the fundamental tenet of the proclamation th@sequalization of land holdings among
the rural peasants and “transformed rural Ethiogiaa society of self-labouring peasants,” it
was stated that each farming family should be taibtvith 10 hectares of land and any kind
of hired labour should be prohibited, except urfdar circumstances. For example, Article 4
(5) of the proclamation states that this rule did apply to a woman with no other adequate
means of livelihood or where the holder dies, ¢ sor old, to the wife or the husband or to

his or her children who have not attained majority.

In June, of the same year, the government enactedvdaw for the nationalization of urban
land and extra rentable houses (proclamation N6&/531Accordingly, all urban lands and
extra houses of the wealthy urban dwellers werdisimated without any compensation. By
extra houses are meant all those dwelling uniteloich an owner had drawn some amount of
rental income prior to the date on which the pnmaton was issued regardless of size or
amount of monthly rent. The proclamation placedank@beleadministration all those units

that were rented for 100 Birr or less per month gank the custody of all those units that had
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monthly rent of more than 100 Birr to the Agency floee Administration of Rental Housing
(AARH).
The policy objectives of the proclamation were rhatwo:
a. to provide the broad urban dweller with credit liieis and urban lands for the
construction of dwelling and business houses
b. to appropriately allocate disproportionately heldaith and income as well as
the inequitable provision of services among otlveeltérs.
Concerning urban land, as stated above, the pratiamput all land in the hand of the state.
No urban land was to be transferred by sale, am$t$y mortgage, succession, or otherwise
(Art. 4(1).) a person requiring land for the purpas building a dwelling house was to be
granted free of charge up to 500rn accordance with the directive of the ministfypublic
works and Housing (Art. 5(1).)

The proclamation also allowed ownership of onlyiryle dwelling house (Art. 11(1).) the
transfer of private houses by succession, salebartér was permitted (Art. 12(1).) All extra
houses became government property and no persoily fand organization was allowed to

obtain income from urban land or house (Art. 2Q(1).

Summary

The general picture was that the previous landwad replaced by the state, the latter with
even much power to intervene. In urban areas thetahibited further private investments in
housing investments which resulted in acute shertaéghouses in urban areas. Concerning
rural land, even though at first the land refornsvgaiccessful, series land distributions and
erroneous state policies led to the insecurityalflings, and thereby gave little incentive for
the peasant to invest in his holdings. Some arbaethe redistribution of land was neither
remarkable compared to the land distribution inirLaAmerica, nor was it equitable.
Dessalegn Rahmato, on his part, concluded thatridigoroduct of the land reform was that it
failed where it succeeded. As a result, the histdriythiopia during the Derg regime has been
partly recorded as a history of growing rural ptyefood shortages, famine, and escalated

rural insurgency and civil war.
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2.3 Existing Property System

2.3.1 Land Policy

The present government came to power after it duste previous military government in
May, 1991. It was hoped that it would introduce somajor changes in the land holding
system. When the present constitution came into picture in 1995, however, it was
confirmed that no major changes were to be madbeea@revious land tenure systefmere

are no fundamental differences between the legahdwork of theDerg and the present
government on rural land issues. In practical terthere are more similarities in land

administration between the two regimes than diffees.

Even though the new government adopted a free madaomic policy, it has decided to
maintain all rural and urban land under public omhg. According to the 1995 Federal
Democratic Republic of Ethiopia (FDRE) Constitutiati urban and rural land is the property
of the state and the Ethiopian people. As one w(iBebresellasie) says: “by inserting the
land policy in the constitution, the current gowveent has effectively eliminated the
possibility of flexible application of policy.The argument forwarded by the ruling party for
the continuation of land as public/state propesgts solely on the issue of security. In
particular, it has been said that private ownersiipural land would lead to massive eviction
or migration of the farming population, as poornfars are forced to sell their plots to
unscrupulous urban speculators, particularly dupegods of hardship. Some studies show
otherwise, however. The economist Berhanu Negaetatlconclude that farmers would not
sell their land wholly or partially if given theght to own their plots. Another study,
conducted by the World Bankgveals that most farmers would rather rent thend|during
stressful periods compared with any other alteveatsuch as selling it. In other words, in
addition to all the other benefits of rental maskstiggested in the literature, the availability
of formal land rental markets will serve as a cawtito enable farmers to withstand

unfavorable circumstances by temporarily rentirggrttand rather than selling it.

The usual argument against the state/public owigerdHand is an opposite argument to the

argument given by the state, which is lack of si&guGovernment critics on land policy
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argue that absence of tenure security for landsuysevides little or no incentive to improve

land productivity through investment in long-termandl improvement measures. It may
aggravate land degradation through soil mining jradblems of common resource use. The
fear of the critics and supporters of private owhgr of land is, among other things, that
government may use land as political weapon byngivand taking it away as the case may
be. However, supporters of the public ownershipaatl reject such fears as groundless; on
the contrary claim that government provides moreust as is now taken by regional

governments. A good example is the land regisinadiod certification processes which are
being conducted in Tigray, Amhara, Oromiya, andSbethern regions which enable farmers

to have a land certificate for their holdings. Taiges protection and security to the holder.

2.3.2 Land Legislations

A. Constitution
Article 40 of the Federal Constitution, which relato “Right to Property,” provides:

The right to ownership of rural and urban land,vesll as of all natural resources, is
exclusively vested in the State and in the peoptdsthiopia. Land is a common property of
the Nations, Nationalities and Peoples of Ethigpid shall not be subject to sale or to other
means of exchange. (Sub-Article 3).

Regarding its means of acquisition, sub-articlaates that Ethiopian peasants have right to
obtain land without payment and the protection @gfaieviction from their possession.

Likewise, concerning the pastoralists of the lowlaareas, sub-article 5 declares that
Ethiopian pastoralists have the right to free lfarcgrazing and cultivation as well as the right
not to be displaced from their possession. The t@atisn has also shown the way to acquire

land by private individuals. Sub-article 6 of ttearse provision stipulates:

Without prejudice to the right of Ethiopian NatignMlationalities, and Peoples to the
ownership of land, government shall ensure thet lprivate investors to the use of land on

the basis of payment arrangements establishedaby la
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Other important provisions concerning the secuaityl rights of land-holders are provided
under sub-articles 7 and 8 of the same provisiob-&ticle 7 declares that every Ethiopian
shall have the full right to the immovable propeitg builds and to the permanent
improvements he brings about on the land by hisdalr capital. This right shall include the
right to alienate, to bequeath, and, where thet rijhuse expires, to remove his property,
transfer his title, or claim compensation for ih€elright to land is also secured in that the state
has the duty to pay compensation during expropnatSub-article 8, which is related to

expropriation, states:

Without prejudice to the right to private propertlie government may expropriate private
property for public purposes subject to paymeradmance of compensation commensurate to
the value of the property.

The power to enact laws for the utilization and smmation of land and other natural
resources in the country is exclusively given te Bederal Government (Art. 51(5) of the
Constitution) Regional governments have the detyadminister land and other natural
resources according to federal laws.(Art. 52(2§fdihe Constitution). The first law of this

nature was enacted in July of 1997 and was titRwdrdl Land Administration Proclamation,

No. 89/1997.” This law has, however, been repeand replaced by the more recent
Proclamation No. 456/2005, otherwise known as ‘@®Wwand Administration and Land Use
Proclamation”. Likewise, based on such FederalaRiluand Use Proclamations Regional

states (Tigray, Amhara, Oromia, and SNNPR) ensaeltpt similar rural land laws.
B. FDRE Proclamation NO. 456/2005

As stated above, this law is entitled as “FedemnDcratic Republic of Ethiopia Rural Land
Administration and Land Use Proclamation.” It watopted in July, 2005. It replaces its
predecessor, Proclamation No. 89/1997. The scopppication of this law is throughout the
country, as envisaged under Article 4 of the pnoelion. Regional governments are given
the power to enact rural land administration amdl lase laws, which consists of the detailed

provisions necessary to implement this proclamafgaArticle 17(1))
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Reemphasizing Article 40 of the Federal Constitytithe proclamation states: “peasant
farmers/pastoralists engaged in agriculture forivand shall be given rural land free of
charge.”(Art.5(1)(a). Any person who is a family miger of a peasant farmer, semi pastoralist
or pastoralist having the right to use rural landynobtain rural land from his family by
donation, inheritance or from the competent authgArt.5(2)). Thus, the means of
acquisition of rural land is either through famiigheritance or donation, or through
government provision. Since land is owned by theteSand the people, peasants’ title to the
land is only of a usufractury nature. In the prawddion this kind of use-right is termed as

“holding-right”. Article 2(4) defines “holding ight” in the following manner:

The right of any peasant farmer or semi-pastoratist pastoralist to use rural land for purpose
of agriculture and natural resources developmeatd and bequeath to members of his family
or other lawful heirs, and includes the right ta@ce property produced on his land thereon

by his labour or capital and to sale, exchangebsugieath same.

Hence, the law permits holders to use, lease, agddath (transfer to family members by
way of inheritance or donation) their holding rightSimilarly, Article 8 of the same
proclamation which deals with “transfer of rurahdause rights” stipulates in detail the
possibilities of leasing holding rights in part itovestors, or jointly develop the land with
investors. Surprisingly Article 8 (4) says that iawestor who has leased rural land may
present his use right as collateral. So, if thereomeone who is willing to lend money to the
investor securing his use right emanating fromlélase agreement, then it is possible to hold
it as mortgage collateral. The law does not, howeyet allow mortgage of the land by the
holder of the right himself or by a fellow farmeharented the land. The same also applies to
sale of such land. One more limitation is thatd$fanof holding-rights, by way of inheritance
or donation, is only applicable to family membekstamily member is identified here in a
different manner from that of the Federal Familyd€oThe proclamation defines a “family
member” as “any person who permanently lives whih tholder of holding rights sharing the
livelihood of the later.” (Art. 2(5)). Thus, unlikbe Family Codes, in which blood and marital
ties are important elements to identify a family miber, under the Federal Rural Land
Proclamation, living under same roof and sharirggghme livelihood with the holder of the

right are sufficient conditions. As a result, aedilabourer who has been living for years with
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the farmer or a maid servant, who likewise livethvine family, may be eligible to inherit the

holding rights.

Another important provision of the proclamationated to property rights is Article 7 that
deals with the duration of use right. Accordingaticle 7 (1), “the rural land use right of
peasant farmers, semi-pastoralists and pastorahsts have no time limit.” This reminds us
of the freehold land system of the United Kingdommeve all land is symbolically owned by
the Crown and the later grants rights to individudlhe essence of the freehold estate in the
UK is that it defines the length of time for whittke right to the land will last. The two forms
of freehold estates existing today are the “lifats and the “fee simple”. A life estate gives
a right to the land for the life of the holder; wias, a fee simple is a right capable of lasting

indefinitely and which will pass on death of thddes by will or through intestacy.

From duration point of view, the Ethiopian landdioly system is similar to the fee simple, in
that both rights are given for an indefinite periofl time. The fee simple continues
notwithstanding the death of the grantee (holdergtit), and notwithstanding the absence of
a will, as there are rules that enable the propertgass intestate to the nearest relative. If
there are no relatives within the prescribed clsteen the property will go to the Crown.
Likewise, Proclamation No. 456/2005 gives a peraletight to the right holder. Upon his/her
death, the right will transfer to heirs by law, ware family members. Here one difference
between the two is that in the case of fee simpdegrantee/holder can transfer/inherit it by
will to whomsoever he wishes it to have. But in Ethiopian case, inheritance or donation is
possible only to family members. It seems testatge(itance by leaving a will) is void if the

beneficiary is not a family member.

If the “holders are deceased and have no heirseog@ne for settlement or left the locality on
their own wish....the land shall be distributed t@agents...who have no land and who have
land shortage” (Art. 9(1). Under both systems,hére is no legitimate heir, the land will
devolve back to the state. See also article 83Reo€ivil code

C. Lease Proclamation No. 272/2002
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The other kind of land holding system, which prévam urban areas of the country, is the
lease system. For the last 18 years, leases hare ibeplace as the cardinal landholding
system for the transfer of urban land to userghéoextent possible and in accordance with
Master Plans. Pursuant to Article 4 of the Leaselpmation, an urban land can be permitted

to be held by lease:

a. In conformity with plan guidelines where such anpkxists, or, where it does not exist, in
conformity with the law which Region or City govenent makes, as the case maybe, and

b. On auction or through negotiation; or

c. According to the decision of Region or City goveemt

The main point is that unlike rural farmers andtpasists, urban dwellers are not entitled to
get land for free. In reality and when municipakti have regulations, under exceptional
circumstances, however, when people organize aatecan association for the development
of residential housing, and when the city munidtgatonsiders it as an incentive for the
development and expansion of urban areas, landbmayranted for free. Moreover, in small

towns where the lease law is not operational laag be given free of charge.

Based on the urban development and type or sectmvelopment, the law provides different
time limits for the contract of a lease. Hence, éxample, the law sets for any town a

maximum ceiling period of time of:

a. up to 99 years for: housing (personal and leasallggntific, technological study and
research facilities, government offices, non-prafilaking philanthropist organizations, and
religious institutions;

b. up to 15 years for urban agriculture;

c. as per government agreement, for diplomatic misséomd international organizations.

For the city of Addis Ababa, 60 and 50 years hagenbset for industry and commerce,
respectively. In other cities and towns, not desigd as of the grade of Addis Ababa, 80 and
70 years are stipulated for the above mentioneditkes, respectively (Art. 6(1). This holding

68



right, emanating from the lease agreement, mayebainated because of termination of
contractual period or because of the need to apptepthe land for public interest, among

other reasons.

Summary

The Ethiopian tenure or land holding system assdlad in the three historical period is
generally shows the policies of the different reggmThe feudalistic Ethiopia was controlled
by feudal lords and the land holding system wagchHtg arranged in such away that benefits
the feudal lords, not the peasant or urban dwelBtsing the imperial eras the notion of
private ownership of land was in principle introdd¢ but was not really enforced for
traditional tenure system was more dominant onke Motto of the Revolution “land to the
tiller” was practically applied during the Derg efeand yet the proclamations have taken away
the hope of private ownership of land for once Bmdll. Hence, farmers were given only the
use right. The FDRE constitution and following ldad/is broaden this use right and allowed
those rights of inheritance, lease, and donatiorichwiwere prohibited by the Derg
proclamation. The common element of both the Derg BDRE land policies is however
important one which denies individual people fromning and there by having the sole right

of exchanging and selling land.

Additional readings
Although the most basic form of property consistsights in land, some nations do not
recognize this form of property. Ethiopia is ondledse nations. In the following an attempt is

made to show relevant provisions of the statesiettdm and Saudi Arabia.

Civil Code of Vietham

Article 205: The land, mountains and forests, rivers and lakesgr resources under ground,

resources from the sea, continental shelf andadespand the capital and property invested by
the State in enterprises and facilities in the tin@s and fields of economy, culture, social
welfare, science, technology, foreign affairs, aradional defence and security, and other

property stipulated by law to be of the State, cam@er ownership of the entire people...
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Article 221: Legitimate income, savings, residential housesama of daily life, means of
production, capital, fruit, and other legitimat@perties of an individual are privately owned
properties.

Basic Law of Government, Kingdom of Saudi Arabia
Article 14: All God’s bestowed wealth, be it under the groumwl,the surface or in national
territorial waters, in the land or maritime domaimder the state’s control, are the property of

the state as defined by law....

Additional Reading on debate of the State vs. Prita ownership of land
Economists, politicians and social scientists ptevarguments pro and against the current
state ownership of land. Defenders of private osiigr of land argue that it promotes
individual liberty, political stability, and econaeprosperity. Following is an exemplary and
summarized analysis taken from the writing of thublization of the Ethiopian Economic
Association /Ethiopian Economic Policy Researchituie (EEA/EEPRI)Land Tenure and
Agricultural Development in Ethiopj&2002. pp. 28-29.

The current debate on land tenure and policy

Despite the constitutional provision that secunsted the ownership of land to the state,
rural land policy in Ethiopia has remained to beeoof the sources of disagreement and focus
of debate among politicians, academics, and otloeicerned parties. This is not surprising
given the agrarian nature of the Ethiopian econcamyg the role of land in the social and
political history of the country.

In an assessment of the land policy debate in ptegay Ethiopia Yigremew Adal shows that
there is an unfortunate focus on ownership issuebs adichotomy of views on state versus
private ownership. The government and the rulingtypadvocate state ownership of land
while experts and scholars in the field, westerroneeic advisors, international

organizations such as the World Bank, and oppositmlitical parties favour private
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ownership. However, despite some attempts therenbadeen a thorough and systematic

study of the patterns, diversity and rationale kémnative views on land tenure.

The main plank of the view advocating state ownprghthat private land ownership will
lead to concentration of land in the hands of feege who have the ability to buy resulting
in the eviction of the poor peasants and thus agafiag landless potentially leading to
massive rural-urban migration of people left withamy alternative means of livelihood. The
empirical validity of this claim is one of the issuthat the rural household survey has to

address.

Critics of the current land holding system and #adkat advocate some kind of free hold
largely base their arguments on a set of hypothals@ut the behaviour of economic agents
and the familiar property rights argument partialbacked by some empirical results from
Ethiopia and other lands. Since most of the argumare variations in the same, they can be

summarized using the more coherent formulationanrdvs and the Roth directly:

1. Individualization of land tenure (leased and frelehownership) increases tenure
security of the landholders, thereby reducing ecoicocosts of litigation over land
disputes.

2. Individualization increases investment by incregstenure security and reducing
transaction costs. Higher tenure security increasegected investment returns,
thereby increasing the demand for capital (inclufircredit) for fixed-place
investment. The supply price of credit decreaseause the cost of lending is reduced
by improved credit worthiness of projects, and kighollateral value. Both supply
and demand effects increase investment.

3. Individualization will cause a land market to emer Land will be transferred to
those who are able to extract a higher value odpict from the land as users that are

more productive bid land away from less productisers.

Others based their arguments against the presemt tanure system from the property rights

perspectives. Some of the arguments include:
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. Current rights are not completely specified, sotttleey cannot serve as a perfect
system of information about the rights that acconypawnership.

. All or some of the current rights are not exclusise that all rewards and penalties
resulting from an action do not accrue directly tre person/s empowered to take
action.

. current rights are not freely transferable, so thiaghts failed to gravitate to their
highest value use, and

. Some or all of the current rights are not enfordeadind completely enforced.
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CHAPTER THREE
LEASEHOLD

Introduction

In the common law real estate rights are broadhgsfied as freehold, unlimited right over
property, and leasehold which is a right to thé peaperty limited by time. Generally lease is
defined partly as estate/right in land which enduier a fixed period of time, such that its
maximum duration is known before the term beginseré are three essentials for a legal
lease: the tenant must have exclusive possesbh®utration of the term must be certain, and

the legal formalities must be satisfied.

The word “lease” depending on the context in whiths used, means either leasehold
interest-a term of years- or the document whictate® the interest. Similarly, the word
“tenancy” changes its meaning with the context. Sommes both may be used
interchangeably in case of lease of a house. Lieabés chapter shall mean lease of a land or
ground, while tenancy refers to the lease of a @oAs attempt is made in this chapter to
classify lease system in Ethiopia in to three partshich we shall discuss lease of houses or

tenancy, lease of rural lands (agricultural farar®) thirdly lease of urban lands.

Objective

After completing the study of this chapter studemtsable to:
» Have a knowledge on the different types of leaséesys
» Understand the Ethiopian tenancy laws
* Analyze the FDRE urban land leasehold system

» Appreciate the possibilities of rural land leasstemn
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3.1 Lease in General

3.1.1 Scope and Definition

“Lease” under the FDRE lease proclamation 272/208¥8been define as “lease-hold system
in which use right of urban land is transferredhetd contractually (Art. 2(1). The 1960

Ethiopian civil code under article 2896 on its piefines lease as follows:

The lease of an immovable is a contract whereby ointhe parties, the lessor,
undertakes to ensure to the other party, the lesde= use and enjoyment of an

immovable, for a specified time and for a consitierafixed in kind or otherwise.

Hence the concept of the word “lease” which is epedl in the above laws is one similar to
what is coined in the common law as “Leased feelttvimeans an ownership interest held by
a landlord with the rights of use and occupancgdferred by the lease to others. The rights
of the lessor (the leased fee owner) and the lesmse=specified by contract terms contained
within the lease. And “leasehold” means the intehetd by the lessee (the tenant or renter)
through a lease transferring the rights of use @swipancy for a stated term under certain

conditions.

Here the definition and scope of lease providethénproclamation is different from the scope
of the term defined in continental legal systentypical definition of lease is one given by
Planiol which states lease a& €ontract whereby one person engages himselrmisfuto

another person the temporary enjoyment of a thim@fprice proportional to the time.”

The similarity one can find in all the above ddiions is that firstly, lease right emanates from

contractual agreements. Secondly, the right traresfeto the lessee (tenant) is the use and
occupancy of the property. Thirdly this interestremsferred for consideration- that the lessee
must pay in the form of rent. And fourthly, in batisstems lease right provides only personal
rights to the lessee, not real rights for the le&g® generally may not be sold or mortgaged.

The basic difference one can observe from the tiefrs however Planiol’s definition of

lease can encompass movable and immovable, fevdahe “thing” can connote both movable
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and immovable. In the common law as well as unberltease proclamation no. 272/2003
leases are applied to real property or land. Aesyatic search and analysis of the civil code

also shows that the code follows the common lawagh.

Additional Reading
On the definition and scope of the term “leaelV. Ryan in his bookAn Introduction to
the Civil Law, The law book co. of Australasia Pty Ltd, 1962, pp98 provides the

following:

In Art. 1709 C.C.(in France), a lease is definedaasontract by which one party undertakes
to let another to have the benefit of a thing fareatain time in exchange for a certain price
which the other undertakes to pay him. The Gernmafimition is more restrictive. Art. 535
B.G.B. provides that by a lease the lessor is baonallow the lessee the use of the leased
thing during the term of the lease, and the lessd&®und to pay the lessor the agreed rent. It
will be seen that a German lease (Miete) gives l&@ssee only the use of the thing. An
agreement granting him the use of the thing andetijeyment of its fruits is termed a Pacht,
and is separately regulated in the B.G.B. The wiistbn between a Miete and a Pacht,
between a lease according the bare use of promartyone according the enjoyment of its
fruits and profits is of Germanic origin. A furtheratter which appears from both definitions
is that the term “lease” is used for agreementstielg to the temporal use of movable as well
as immovable property. This is in accord with thenfan, in which the object of locatio
conduction rei could be property of any kind. TheilQaw of letting is at the same time the
law of hiring. Nevertheless, in both French and i@en law the distinction between a lease of
immovables and the hiring of movables is far framknown and it has been accentuated in

the post-war emergency legislation.

Use and purpose of lease

Lease is another means of land holing system. Leasebe of private or public one. For both
the state and private individuals lease is a me&nscome for it is also another form of land
market. The income from land lease has signifigamt in the over all GDP of a country in

general and in the real estate transaction incompaiticular. In the absence of an effective
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land taxation system, one of the means by whiclallgovernments increase revenues is
through public land leasing. There is evidence ldyad leasing has been happening on a large
scale. Some countries secure a particular placéebme purpose. For example, the city of
Sydney, in Australia, is a good example. In Sydtiey only means of land acquisition is
lease. They call is ground lease for the statewamicipality, as the case may be, transfer the
ground land by way of lease. In other words, tdeoblrent from transfer of land by way of
lease, states may reserve particular land forptlipose. On the other side of the coin, lease is
a means of acquisition of land. In industry andiadgure lease is preferable since the
business may not be long lasting. Some timeseaasy, if not cheaper, to get land by way of
lease rather than purchasing. Eve the procedurextomple in Ethiopia, is shorter and easier
than land grant for land lease policy is more raspe to demand of land supply. From
private lease point of view, those who could néoraf to buy land from the land lords had the

only choice of leasing land.

3.2 Lease of Houses/Tenancy

This is a place where we shall discuss about lekeusing. The housing that we are talking
about may be residential or commercial. In coustwéhere the real property market is
flourished these are very common systems of congegne’s house to another renter. Yet for
public purpose and social welfare reasons most tesuim the western world regulate the
ceiling of rent that should be paid for a resid@rtiouse. In Ethiopia, there are two systems of
rental: private and public. The government ownstaof urban houses after it nationalized
them using Proc. 47/1975, a proclamation to provatethe ownership of urban land and
extra houses. The Rental Agency administers theseds. It puts a regulated and mostly
fixed rate of rent for its tenants. On the othendiaprivate owners of residential and
commercial houses are at liberty to put the mapkite for rent. This is a contract that is
totally controlled by the civil code. In this sewtia discussion will be made based on the civil

code tenancy provisions (2896-3018).

General principles

Lease of immovable is a contract (Art. 2896) andcleehe general rues of Contract in general

(Arts. 1675-2026) may be applied whenever necessapecially concerning formation and
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effect of contract, as indicated under Art. 167 combined reading of articles 1723 and 2898
reveals that a lease contract needs not to be madeting. More over, articles 1571 and
2899 strengthen this fact by dictating that leageements made for more than five years and
do not enter into registry may not affect third te. Article 2946 stipulates that the
municipality may prepare a model contract form fbe lease of houses with in its
jurisdiction. Yet it is not mandatory for the pasito follow it. It seems, the option is left to

the contracting parties.

Lease provides an interest to the lessee, whichnotipe affected by any encumbrance made
on the property or transfer of the property itselfiless otherwise expressly agreed between
the lessor and the lessee, a contract of leasebmagt up against a third party who acquires
the ownership or usufruct of the immovable given lease after the delivery of the
immovable to the lessee (art. 2932). The only etkaeps in case of expropriation where the

state may take away the property for reasons dighbenefits.

Concerning the duration of the lease agreementcdhract may be made for determinate or
indeterminate period of time. In any case it mayb®fixed for more than 60 years and any

contract mad for more than 60 years shall deemédve been made for 60 years (Art.2927).

Obligations of Lessor

A. Delivery of property and warranty of peaceful eajoyment

The lease imposes on the lessor various obligatadhof which spring from a single
principle: the lessor is bound to procure for tegske the enjoyment of the premises for the
duration of the lease. This principle is embodiedour civil code under articles 2900
(Delivery) and 2911 (peaceful enjoyment of immovablde lessor shall deliver the lessee the
immovable given on lease and its accessories,dtate to serve for the use for which it is
intended in terms of the contract or accordingsmature (Art. 2900). The lessor has also the
obligation to deliver the house in good conditionfiee of defect. As per article 2904(1)
“where at the time of delivery, the thing has dé&feaf such nature that its normal use is

appreciably diminished, the lessee may demandetbassion of the contract.” Besides to the
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rescission of the contract, the lessor may alssulgect to liability of payment of damages as
envisaged under articles 2905-06. However, if thiect was apparent, means if the defect on
which the lessee’s claim is based is apparent @revhe knew or should have known of the
defect on the making of the contract, he may nebke the cancellation of contract and or
payment of damages. Read article 2907. In othedsydhe lessee must first look in to the
house and ensure whether it is suitable and okex&eption to the apparent rule is provided
in the next article 2908(1) which states: “Where thing is in such a state as to constitute a
serious danger to the life or health of the lesseef those who reside with him or of his
employees, the lessee may require the rescissitreafontract even in a case of an apparent
defect or of a defect of which the lessee knevhattime of the contract.” And sub article (2)

emphasizes: “Any stipulation to the contrary shallof no effect.”

Note: is a cracking on the wall which is visible appafeWhat about a licking roof? Or noisy

neighborhood? What about a wall that sends elegtriations and currents?

Comment generally speaking the lessor has the duty mrinfall about the defects, if any. If
one looks to what the lessee justifiably can apdit2, the responsibility of the lessor would be
very far reaching. As a limitation of this respdnsty, there is the duty of examination for the

lessee.

It can be point out that in the extent that onehngpeak of a duty to inform, this is not as
general as regarding the examination of duty fer ldssee. It can therefore not be claimed
that the lessor is obliged to inform the lesseewadry default to his knowledge in order to
escape responsibility. The lessor is especiallgaesible for defects which cannot be found

through normal examination.

Art. 2911. The lessor shall warrant to the lesseegeaceful enjoyment of the immovable

during the currency of the lease.

Peaceful enjoyment of the leased house is the in#gnest of the lessee. Our civil code

(under articles 2912-2915) provides rules whichrgntee this enjoyment. First point is that
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the lessor must refrain from any personal act whiahuld interfere with the lessee’s
enjoyment of the property. For example, the lawvpgles that the lessor may not make
alterations in the house without the consent of ldssee (art.2912) since it disturbs his
peaceful enjoyment. Another one is that the lesgsarrants that the lessee will not be
disturbed by third parties who have legitimate rakion the leased property. This concept is
envisaged under article 2913. The general pointenmathis article is that third party claimant
of the leased property should made their claimsnagahe lessor not the lessee. The lessee
shall be entitled to reduction of rent in case olestation by such party.

On the other hand, the lessee is not warrantedlégitimate claims and molestations made
by a third party. In such a case the lessee maydakon in his own name against such third
parties (Art. 2914(2)). The third point is that thessor shall pay the burdens and taxes
charging the immovable (Art. 2915).

Note: which of the following is warranted by the lssor
* Athird party brings a possessory action againsiessee/tenant.
* A neighborhood hooligans disturbing the lessee
* A third party brings an action against the lessaetbrt based damages which is
caused by the fall of a brick from a fence.

B. Repairs

A house let needs a periodic repair and maintenércigs enjoyment and habitability. The
lessor shall maintain the immovable in good cooditand make therein during the currency
of the lease such repairs as are necessary andoanepairs incumbent upon the lessee
(2916). Basically, the duty to repair a house ldasmy be determined by the contract of
lease. Hence, based on the contractual agreemetitsthi®e lessor and the lessee are duty
bound to repair the house (Read Arts. 2916, 29993 In the absence of such a clause in

their contract, however, the code comes up withlation under article 2954.

Art. 2954. - 2Which repairs are incumbent upon lessee.
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1) The repairs which in the contract of lease dequ at the charge of the lessee shall
be deemed to be repairs incumbent upon him.

(2) Unless otherwise agreed, repairs necessahetddors, windows, floorboards,
tiling, taps and water drains shall be deemed teepairs incumbent upon the lessee.
(3) The works of cleaning and maintenance whiclobernecessary by the enjoyment
of the thing shall also he deemed to be repainsniient upon the lessee.

Art. 2955. -Old ageor force majeure.

(1) No repairs which are deemed to be incumbent tipe lessee shall be at the
charge of the lessee where they are occasionedgriid age or force majeure.

(2) The contract of lease may derogate such ruknbgxpress stipulation

When the type of repair is at the charge of thedeand because of their urgent nature cannot
be repaired without delay by the lessor, the legs@grepair them at his cost and may retain
the cost from the rent (read art. 2920).

3.2.3 Obligations of the Lessee

A. Necessary Care

The lessee can do nothing which diminishes theulrsess or agreeableness of the premise
let. To emphasize this point the code under ar@921 underlines two things, first that the
lessee should use the property with “care” andtiier “purpose” it is intended to be used.
Secondly, the lessee may not make alterationsennimovable or its mode of exploitation
that would extend beyond the period of lease. hiqadar, the lessee is duty bound to furnish

the house in a way that suits its nature and perfresd art. 2949).

Another point worth mentioning here is the dutycohcern for neighbors. The lessee shall
have the consideration which is due to the othesqms who dwell in the house a part of
which has been given to him or lease (art. 294889)this applies to co-tenants who share
same building or premises. But, what about neigétbdihe general rules on ownership under
property laws may be applied hemautatis mutandisand one provision of such nature is

article 1225 which forbids abuse of ownership iway that causes nuisance or damage to
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neighbors. This may happen by sending smoke, sopleasant smell, noise or vibration in
excess of good neighborhood.
Examples: Comment
» Alessee who leased a residential house usedat §oocery
* Alessee above two story apartment uses firewoado& his food. The apartment
was not including traditionahidija.
* A lessee emits high volume sounds from his taperdss during party hours of
mid night.

B. Payment of Rent

A lease is made generally for consideration andivety rent is an important benefit to the
lessor. Hence payment of rent is second importaligation of the lessee. The time and
amount of rent shall b decided by the free agre¢mikthe parties in their agreements (Arts.
2923, 2950). As we try to mention above the ceibigent in many countries today is fixed
and control for economic, social and moral reas@ns. code simply adopts the principle of
freedom of contract and allows the parties to deaidout the amount.

What are the pros and cons of controlling rentiogg?

Additional Reading

Most countries in Europe have controlled the cgiliri rent of urban residential houses. This
is in an attempt to control the unreasonable higtep of lease prices and also to ensure the
right to housing. The International Covenant on riegoic, Social and Cultural Rights
recognizes the right of all individuals to an adsgustandards of living, including adequate
food, clothing, and housing (Article 11). Generahtment 4 stresses that “housing” includes
adequate privacy, space, security, lighting, ansicbefrastructure-all at a reasonable cost.
Ratifying parties are required to report their hogspolicies and their success in meeting
housing needs every four years. Should affordabiesing be a basic right that every society
assures its citizens? Following are related exseapsuch nature.

John Sprankling, Raymond Coletta and M.C. Mirow, (206)Global Issuesin Property

Law, American casebook series, Thomvson West. Pp61-63
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Comparative Perspectives on Leaseholds
1. Germany

The Federal Constitutional Court of Germany had bt a tenant’s interest in a rental

apartment is a constitutionally-protected propeidiat. In its decision (89 BVerfGE 1

(1993)), the court noted:
Housing represents for everyone the center of thaate existence. The individual
depends on the usage of it for the satisfactioglehentary needs of life as well as for
the securing of freedom and the development opbisonality. The majority of the
population, however, cannot refer property for shésfaction (of housing needs) but
is forced to rent housing. The right to occupy leé tenant in such circumstances
serves functions (that are) typically being serlsggdwned property. This importance
of housing has been taken into account by thel&gisin arranging (landlord/tenant
law). The guarantee of property unfolds its fumesicto secure freedom in both
directions. The tenant who is in compliance with ld@ase is being protected against
losing his housing if (such a deprivation of hogdins not due to permissible
justifications of the landlord. Housing, as the giogl center of the free development
of the personality and a free sphere of self-resjda activity, cannot be taken away

by a cancellation of a lease without strong justifions.

2. Cuba
The housing market in Cuba is tightly controllechdér the Urban Reform Act of 1960,
leaseholds were converted from private to stateeosimp and the occupants were given
usufractuary interests by the state. Existing teaggeements were declared illegal and the
government worked to define the leasehold arrangsné&nder Article 50 of Cuba’s 1988
Housing Law, a scale for rent pricing was establishiNormally, rent is capped at twenty
percent of an individual’'s income. However, for Ewincome residents, rent cannot exceed
ten percent of household income; and, in the “ewi@s$” Slums), individuals live rent free.

Rent is fixed by the municipal government and igl paonthly to the people’s Saving Bank.

3. France
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In France, a resident tenancy must have a fixed tdrat least three years. Rent is usually
fixed for the entire term, although it can be iramed annually up to the increase in the
National Index of Construction Costs, calculatedhry government statistical agency. While
the statute contains provisions for early termoratby the landlord or tenant (a tenant can
provide three month’s notice to quit at any time,one month notice if she needs to vacate
because of a job loss or other specified reasdhs)leasehold term provides substantial

stability.

..... in her article Renting homes: Status and Securithe UK and France- A Comparison in
the Light of the Law Commission’s Proposal, 67.n7eb (2000), Jane Ball argues that
France’s extended fixed-term leasehold gives tenathdled stability and time to plan for work
and family. It also provides a more secure platfapon which to insist on tenant rights, such

as property repair and habitability concerns.

Note: Should Ethiopia need similar policy that fessdessees? Should our civil code be
revised in such away that creates a forum in whuth landlord and tenants should be treated

equally, if not favourig the tenant?

3.2.4. Sub-Leasing

According to Black's Law Dictionary Sublease isemde executed by the lessee of land or
premise to a third person, transferring the sanerest which the lessee enjoys, but for
shorter term than that for which the lessee holdsEthiopia, unless agreed otherwise,

subletting a premise is in principle possible. By requirement on part of the lessee is that
he should give notice to the lessor (Art. 2957)n€&wning the status of the relationship

between the lessor and the lessee on the one m@nithe third person who is subleasing on
the other hand the code provides sufficient prowvisi The relationship between the lessor and
the lessee remains intact whether the lessor hasented to the sublease or not (read art.
2960). The sub-lessee is also bound to pay reetttirto the lessor, but his liability is limited

only to the amount of rent payable (art.2962). jna sublease shall be terminated if the

principal lease is to be terminated as indicatetkuarticle 2964.
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3.2.5 Termination of Lease Contract

A contract of lease may be terminated for vari@asons. The following are some of the
reasons stated in the code:

» Total loss or destruction of the property let A9$29

* Failure to observe contractual agreements by s8soieArt. 2930
» Failure to observe contractual agreements by gseeArt. 2931
* Expiry of lease term Art. 2965

» Termination upon notice, for indeterminate leaseaigents Art. 2966

Additional Reading
Concerning the lease of premises and the gendeal ofilease France and Germany have
similar rules K.W. Ryan in his bookAn Introduction to The Civil Law, The law book co. of
Australasia Pty Ltd, 1962, pp. 97-10brovides an exemplary brief analysis comparing the
two systems with that of the common law.

Tenancy
The history of the term of years in English lawealg the transformation of the rights of the
tremor from a mere personal right to bring an actb covenant against the lessor who had
evicted him into a proprietary right, an estatéhiea land itself. The civil law has experienced a
similar development, but one which was more tandg & even yet incomplete. Under the
Roman consensual contractlo€ation conduction reithe rights of the lessee were oilya
in personamlf the lessor evicted the lessee during the cuyreri the lease, the lessee could
recover damages only. If the lessor alienated #reised property, the purchaser could evict
the lessee, whose only recourse was an actionadimagdes against the original lessor. This
latter rule was expressed in the middle ages imthgim “sale breaks hire.” This adage was
inconsistent with the customary law of both Fraacd Germany, which had recognized that a
lease conferred a real right on the lessee. Indéraihe Roman law conception of the nature
and effect of a lease become accepted, but théiggateveloped of inserting in contract of
sale a clause obliging the purchaser to uphold Iase, and by virtue of Art. 1743
C:C.(French CivilCode) this clause is now impliedeases for fixed term. The purchaser is

subrogated to the obligations of the lessor armbishd to uphold the lease. However, French
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law has remained true to the Roman law in refusingccord possessory rights to the lessee
against either a third party or the lessor himselfthe Gemeines Rechthe maxim “sale
breaks hire” was applied until the promulgationtleé B.G.B.(German Civil Code). The rule
is now exactly the reverse. Art. 571 B:G:B. progdbkat if the demise property is alienated,
the purchaser takes the place of the lessor sasféne rights and obligations under the lease
are concerned; and if the purchaser does notlfuifil obligations, the lessor is liable as a
surety who has waived thHeeneficium excussionidloreover, the lessee in German law has
possession of the demised property and with ititiie to bring the possessory action.

There is a remarkable difference between the posdf the parties to a lease at common law
and in the civil law. In the absence of expressvigions the common law imposes on the
lessor an implied covenant for quite enjoymentphligation not to derogate from his grant
and in certain cases an implied condition of fimésr habitation. The covenant for quite
enjoyment gives the lessee the right to recoverad@s from the lessor if the lessor or
persons claiming under him physically interferehatihe lessee’s full beneficial user of the
premises; but the covenant does not extend tortestee by a third party claiming under title
paramount. The civil law goes much further in pctiteg the tenant. Art. 1719(3)C.C. obliges
the lessor to assure to the lessee during thedethe lease the quite enjoyment of the missed
premises. The lessor must refrain from any persacalwhich would interfere with the
lessee’s enjoyment of the property. In additiom, lgssor warrants that the lessee will not be
disturbed bytroubles de droitas opposed tdroubles de faitof third parties-that is by
interference based on a legal claim to or overptuperty as opposed to interference not
supported by such a claim. For the latter typeistudoance the lessee’s remedy will lie only
against the interfering third party. Art. 541 B.Gdso gives various remedies to a lessee if he
is wholly or partially deprived of the use of theperty by virtue of the right of a third party.

In relation to implied condition of fitness, thegon at common law is that the landlord
gives no warranty that premises are reasonablyofithabitation, unless a house is let
furnished or for any particular use. The civil lawe is strikingly different. Art. 1721 C.C.
gives the lessee an implied warranty against ladefects of the thing which restrict its use.

The lessor’s liability for latent defects is indepent of whether he knew or ought to have
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known of their existence; but he is not liable defects which the lessee knew or should have
known existed. The B.G.B. goes even further. ABO B.G.B. provides that if the demised
property is at the time of delivery of possessitiacied by a defect which destroys or impairs
its fitness for the agreed use, or if such a dedeses during the term of the lease, the lessee
is entitled to an exemption or reduction of renttfee period during which the fitness of the
property is destroyed or impaired. The same rulgliep where an agreed quality of the
property is lacking or ceases to exist. These sight not however accorded to a lessee who is
aware of the defect when the lease is contractedhi§ principle Art. 544 B.G.B. imports an
exception. If a dwelling or other place intended docupation by human beings is in such a
condition that its use would entail a serious dangédealth the lessee is entitled to terminate
a lease immediately by notice even though he wamewf the dangerous condition of the

premises when the lease was made.
Rural Land Lease

3.3.1 General
Rural land lease can also be termed as agricultamdl lease as known elsewhere. However,

in Ethiopia, there is another form of lease of klaad for investment purpose. The purpose of
this part of the discussion is to discuss brieflg types of rural land leases recognized by
Federal and Regional rural land proclamations. therpurpose of clarity we shall use the

Rural land Proclamations of the Federal (Proc. #&6/2006), Oromia (Proc. No.130/2007),

Amhara (Proc. No. 133/2006) and Tigray regions ¢Pikn. 136/2007).

Lease is one form of land holding rights recognibgdural land proclamation. The Federal
rural land administration and use proclamation M56/2006 in its definition of “holding
rights”, among others, include lease as one formgbt. Hence, rural farmers are allowed to

lease or rent their land to any person who wisbeswviolve in the agricultural sector.

3.3.2 Types of Rural Land Lease Arrangements

The readings of the federal rural land proclamaésiod that of others reveal that there are

three types of lease arrangements concerninglaurdlholding.
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0 Leasing farm land to other farmers
0 Leasing farm land to investors

o0 State lease land to investors

Leasing to fellow farmers

Conditions

Farmers usually rent out their land to a fellownfar on the basis of share cropping or on cash
base. Studies show that the first one is prevaleatmers may rent their land to fellow
farmers for different reasons, some of which mayéed of cash money, lack of capacity to
farm the land (because of old age, widow or divera@man, sickness, poorness, large area,
temporary departure from the area etc.) The lawemaklimitation as to the size of the land
which should be rented, which is “a size sufficitart the intended development in a manner
that shall not displace them...” It means, at lethst, farmer should not rent all his land or a

significant part of which would left him with indiidient produce for his livelihood.

The second requirement seems that the farmerstadeve a land holding certificate. As you
shall see it in the next chapter, efforts are benmagle in every region to identify and register
every plot of rural land so as to issue possesstotificate to farmers. Hence, the practicality

of this prerequisite is depending on the issuaficgich certificates.

The third requirement is that consent of some é@stid person. The federal legislation needs
the consent of other “members who have the righige the land” (Art. 8(2)), while the
Tigray needs the approval of a spouse (Art. 6(Be Dromian one comes up with different
approach, in that the rent is valid “if it is retgiseed and approval by Oromia Agricultural and

Rural development Bureau Art. 10(3).”

Lease Period

Although not mention in the Federal Proclamatidw, thaximum lease period is fixed in the
regional proclamations. According to article 10¢#) the Oromian law, “duration of the
agreement shall not be more than three years @methvho apply traditional farming, and

fifteen years for mechanized farming.” The Tigragiklation agrees with the three year
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period concerning the traditional farming mechantsum prescribes 20 years for the modern
farming mechanism one (Art. 6(3).

Leasing to investors

The farmer may lease out his land to an investdiceased person who wishes to involve in
agriculture. This kind of arrangement is made betwine holders of the land and the investor
only. Of course, the above requirements are alpbeapfor this type of lease agreement. The
difference between the first and this one is thatlessee in the first one is a fellow farmer,
and here an investor. The question that can bedasswhether the investor can use the land
for other investment purposes or not? The purpbskeolaw seems that to provide investors
an opportunity to rent land for agriculture purposes also against the interest of the farmer
and the locality to use the farming land for otherposes. The other good reason is that since
each farming plot shall be designated as farming (@ccording to land use regulations) it is
highly improbable to change the land use righti¢adpure) to other purposes, such as mining
and etc.

The law also provides a mechanism that enabledatigholder to develop his land jointly
with the investor. Hence, without losing a substmight, the farmer may be benefiting from

the material and technology of the investor.

State lease of land to investors

The FDRE Constitution, under Art. 40(6), gives gpartunity for investors to get land in

rural areas. Accordingly the government is obligetensure the right of private investors to
the use of land on the basis of payment arrangenestablished by law.” the Federal and
Regional rural land legislations have also uphleisl principle. The leased land may be for the
purpose of agriculture, like big commercial agriatdl lands, or for any other investment
purposes (mining, quarry, industry.) The commoretgpsuch investment activity in Ethiopia

is the horticulture investment wherein investoravilg lease rural land for the growing and
collection of flowers and commercial fruits. As whall see it later on, such investment is

possible to mortgage.

Selected Readings from the Federal and Oromian Rutdand Proclamations
Federal
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8. Transfer of Rural Land Use Right
1) Peasant farmers, semi pastoralist and pastoralisb are given holding certificates
can lease to other farmers or investors land fréwartholding of a size sufficient for,
the intended development in a manner that shalldigplace them, for a period of
time to be determined by rural land administratlaws of regions based on particular
local conditions,

2) The rural land lease agreement to be concludedcooadance with Sub-Article (1) of
this Article shall secure the consent of all thembers who have the right to use the
land and be approved and registered by the compatéhority,

3) A landholder may, using his land use right, undieetdevelopment activity jointly with
an investor in accordance with the contract he dades. Such contract shall be
approved and registered by the competent authority.

4) An investor who has leased rural land may presentige right as collateral.
Oromia

Art. 10. Renting of Private Holding

1) Without prejudice to Article 7(1) any peasant, paalist or semi pastoralist has the
right to rent out up to half of his holding.

2) Duration of the agreement shall not be more thaedlyears for those who apply
traditional farming, and fifteen years for mechadZarming.

3) Land renting shall be valid before the law, if amdly if it is registered and approval
by Oromia Agricultural and Rural development Bure@be agreements made prior
to this Proclamation shall be treated accordinghe proclamation.

4) Necessary support shall be made to make the vatuafiland for renting coincide
with the prospective return from that land.

5) Any organ who rented rural land is obliged to apptgper preservation and
conservation for the duration he holds the land.

6) Any agreement made on land renting shall bear dmsent of all individuals who
have rights on that land.

7) For any rented land, the land tax shall be paidiey name of the landholder.

8) Any land holder, having the right to use land, caake special agreement with any
investor to develop his holding. The agreementl $leafegistered and approved by
Agricultural and Rural development office in theinity.

Art. 11. Land Renting by Government

1) The government can rent out the land not held byptrasants or pastoralists or semi
pastoralists.

2) The agreement to be made by Sub-Article 1 of titisl&shall protect the benefits of
the peasants, pastoralists or semi pastoralists.

3) The renting price of rural land by government shmdlsubject to revision as
necessary.

4) The duration of the renting agreements shall bed#etby the government.
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Art. 12. Investment Land
1) In accordance with the existing investment lanwhefRegion, any private investor
shall have access to rural land and is obligeddaserve accordingly.
2) Private investors are obliged to plant indigenotesst at least on 2% of the given
land.
3) The investment land shall be determined in thetalyit shall protect the natural
recourses of the surrounding.

3.4 Urban Land Lease

3.4.1 Scope
Today, in Ethiopia, lease is the “cardinal” and Clesive” land-holding system to transfer

urban land to users in accordance with the masamsf each urban area. Hence, unlike the
housing sector, urban land is governed by a spkgalation, namely, the Lease Holding of
Urban Lands Proclamation No. 272/2002. And yetdivéd code may be applied whenever
necessary. The scope of application of the laviasah urban land held by the permit system,
or by lease-hold system or by other means priothéocoming of the proclamation “as well

as to an urban land permitted hereafter.”

3.4.2 Leasehold right

The leasehold right is a right to use the landfioed period of time against payment of
agreed amount of money. The assumption is thatpanyon who fulfills the requirements is
entitled to get land by way of lease. Pursuantrtla 4 of the urban landholding lease
proclamation, an urban land shall be permittedetdiddd by lease:

a) in conformity with plan guidelines where such -larpexists, or, where it does not
exist, in conformity with the law which Region oitfCgovernment makes, as the case
maybe, and

b) on auction or through negotiation ;or

c) according to the decision of Region or City goveenin

The Amharic version of sub-c is different from teglish one in that the former is applicable

to urban dwelling houses. Means the regional gavemt may approve directive which
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allows urban dwellers to get land for housing fofeharge, without negotiation etc. This is

said because in practice this is happening in diam centers of the country. The lease
regulation of the city of Addis Ababa and otherioag clearly show that urban dwellers may
get a fixed land for residential houses free ofrgeaThis is one character this lease legal
framework shares with the proc. 47/1975.

Once a person gets land by one of the three mesthanhe/she is entitled to get leasehold
title deed. This is a certificate that proves thgske’s rights to the land. What kind of rights
does this title deed provide? Once if a person lhgslease right s/he has the right to
construct a building of different nature (residehticommercial, industrial) as per the

agreement and the master plan. Hence the righdeofind enjoyment is one right conferred on
the lease right holder. Another right is that tlease right can be inherited, donated, or
mortgaged provided that the beneficiary’s rights mited by the period of the lease term.
Finally, the lease can be sold or exchanged topergon. Article 13 of the proclamation

provides the kinds of rights. As per sub-articlef this article “any lease holder may transfer,
or undertake surety on (mortgage), his lease-hait] he may also use it as a capital

contribution to the amount of the lease paymerttdeemade.”

It must be noted that this right shall be enjoyedosig as some form of construction/activity
has been taken place; in other words bare landtisubject to all the above rights. This point
is also understandable from the reading of Artid2 and Article 13(2) (3) of the
proclamation. Article 12 requires the leaseholdspssor to “begin to use the land for the
prescribed activity or service within the periodiaie set...” The time set for commencement
of activities may vary from 18-30 months as theecazay be as emphasized in different
municipal regulations. The second point is thatdiiecept of real estate that we discuss in the
beginning, that land constitutes the ground andthkling, is reemphasized once again under
article 13. This article in short says that mogigg a use right of land includes a building
constructed on it and the accessories theretocandersely the mortgage of a building and
its accessories includes the use right of the I8idilarly, sub 3 of same article says that land
right and the construction upon it are inseparabltbat during default of payment both rights

should be transferred to the creditor.
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As one can clearly observes that leasehold rigbviges all the rights and privileges that
private land can do. The only difference is therdegf security and restriction. Concerning
this point, Farvacque and Mc Auslan give interesérplanation:

Essentially, the crux of the legal difference bemvdreehold and leasehold is that the
freeholder (private owner) is bound by the lawgha land and nothing else. Whereas the
leaseholder is bound, in addition, by the termghef lease laid down by the landlord. The

leaseholder is then less free and unrestrictedisnon her use of land than is the freeholder
(p.199.)

As we shall discuss below even private ownershipas an absolute one, it is subject to
different limitations, such as town plan, publiterest, environment etc. The clear difference
between the private ownership of land and the leadeight is the time element, in that the
latter is limited by time as we shall discuss feteon. The limitation in time may create some
how insecurity on the lessee and as a result ishithe lessee from making further
investments. On the other hand it can be saidftrathose lease agreements taking longer

years, such as 99 or 70 years, people may not bibited from making additional
investments.

Additional Reading

As part of the public/private land ownership debatany people argue in favour and against
the system from leasehold point of view. Those walgue in favour of public ownership of
land claim that the urban land lease holding aramnt is beneficial as practiced in many
countries including ChinaNega Woldegebriel YWho are Benefiting? The Urban Land

Lease Policy, Case study of Addis Ababa, Lund, Sweden, 2005 pp. 10-11,1&)rwards the
following argument.

Leasehold tenure-ship and its implication

Land tenure could be expressed as the possessiamsarof land by individuals or groups for

limited or unlimited period of time. According toxf@rd dictionary (1998), tenure is defined
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as the condition or form of right or title, undehieh real property is held. Ethiopia has

endorsed different tenure systems.

In theory, public leasehold does appear to be apoomise because the system allows the
state to remain as the landowner and lease thdogenent. The use rights of land go to

private individuals. However, in practice, it dosst matter who the landowner could be. It

could be the government or private landlords wheelraal control over land but what matters
would be depending on how lease conditions aretawmised (Bourassa and Hung Hong

2003).

Chen (1990) has pointed the comparison of the penidies of China and western countries.
He has stated out that,

What distinguishes the private ownership and publinership over land is their
differing point of departure. In the west, wheradahas long been privately owned,
the state exerts control by regulation: in Chindyere the point of departure is state
ownership, similar results are achieved in a momegpietary manner- through the use

of leasing contracts.

What is being reflected by Chen (1990) sounds qugtet for countries in transaction. What
was discovered one among the most reasonabletmtlie transaction into a vibrant land and
housing market has been the adoption of a pubdiseleold policy. This option could be
regarded as a transitory alternative to the bugidiha well functioning market economy. This
is what Ethiopia is trying to achieve. In partiauishift of land holding from strict public
ownership to semi-private or to full private wouddng social unrest. It needs to consider the
steps performed a country like China where thers av@rofound communist regime and a
country with a highest population of the world. Mover, China’s experience in this regard is
often cited as one of the best practices in stitmgahe urban land and housing sector along
the free market lines. Thus, Tung Pi Chen’s conctus this case is an additional testimony
to the success story.
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As Knaap et.al. (2003) have described regardingéparation of use rights and land
ownership.
In the current property rights regime, use righis $pecified period (eg 40 to 70years)
can be obtained from the state through the up-fpayment of land use fees. The fees
are determined by the location, type and densityhefproposed development. This
separation of land ownership and use rights allthestrading of land use rights while

maintaining state ownership of land.

Knaap and his colleagues have point out three adgas, which the Chinese government has
achieved. First, market mechanisms could help andegthe allocation of land resources;
second, land use fees would provide local govermnmwih a new resource of revenues, and

third, by retaining state ownership, social andtpall conflict would be minimize.

Theoretically, leasehold would bring social, ecoig@ahand environmental benefits. All

would agree with the idea of the economic advantdidend.

Economists frequently refer to land along with lahocapital, and management as
one of the basic factors of production. Land asperty has legal connotations and
could be described as individuals or groups havenbexercise rights of ownership
and use they hold in land. And from stand poirthefaverage investors, land must be
purchased or leased like other capital goods, salleould be described as capital.
(Raleigh Barlowe 1958)

....Where land is state owned, the mere advantagdeofocal governments is, they can
reserve land for housing construction and infrastme developments. In addition, the
purpose of land lease would be reserving landdsidential uses with no cost. Otherwise the
high cost of land would affect the low and middieame groups. For instance in Canberra
Australia, among all purposes of land leasing, messeland for buildings, foreign embassies
and other public infrastructure appears to be namstievable (Bourassa and Hung Hong
2003).
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3.4.3 Lease periods

As we try to touch it in the preceding part, leasédifferent from private ownership because
its enjoyment right is limited in time. Unlike rdréand, urban land is granted to urban
dwellers and investors on the bases of restricliothe current property right situation, use
rights are provided for a specific period (it coddd for 15 or 99 years) obtained from the
landowner who shall be the state through grountd payment. Therefore the landownership
and use rights are separated and make the statd fulk control over the land. Article 6 of

the proclamation provides different periods of gdar different types ground leases.

Art. 6: Period of Lease
1) The, period of lease shall vary depending orletel of urban development and sector of
development activity or the type of service andldiave the ceiling of:

a) In any town:

1) up to 99 years for housing (personal and leasattence, technology; research ,and
study, government office, non-profit-, making philaropist organization, religious
institution; ,

2) up to 15 years for urban agriculture;

3) as per government agreement for diplomatic missémsinternational organizations;

(b) In Addis Ababa and in a town designated asefgrade of Addis Ababa:

1) up to 90 years for education, health, culture, tspor

2) up to 60 years for industry;

3) up to 50 years for commerce;

4) up to 50,years for others.

(c) In other towns not designated as of the Grddeddis Ababa;

1) up to 99 years for education, health, culture, tspor

2) up to 80 years for industry;

3) up to 70yem for commerce;

4) up to70 years for others.

Students are invited to make more research on theataw means by cities designated as

grade of Addis Ababa. It is also a good researda do investigate the different lease
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regulations issued by the city of Addis Ababa atiteoregions concerning the ceiling of the
lease period and manner of payment, area of ldoded free of charge for residential areas

and etc.

Now the next logical question is what will happdteathe expiry of the period of the lease
agreement? Should the lease continue or be temwiPatWhat will happen to the

improvements made to the land? Think about it asdpare your guess with what we shall
discuss below.

3.4.5 Renewal and Termination of lease permit

Lease holding right may be terminated for good aeasthe state has no right to revoke this
right whenever it wishes. Like any contractual agnent the expiry of the lease contract may
be a reason for termination of the lease hold rigtdwever, unlike lease of housing, the
lessee has a better position. The municipality matytake back the land whether before or
upon the expiry of the lease agreement unlessaihe is needed for public interest based

works.

The lease hold possessor has the right to requesgriewal of the period of lease agreement,

10 to 2 years before the final day of the agreement

Art.7: Renewal of Period of Lease

1) Period of lease may, upon the termination thErbe renewed for the lease-hold
possessor as per the agreement to be reached,suthlesurban land is wanted for
public interest. Where the lease period is not vege upon termination on account of
the land being wanted for public interest howeweampensation shall not be paid to
the lease-hold possessor.

2) Period of lease shall be renewed for the leasdld-possessor in pursuance with the
stipulations of Sub-Article (1) of this Articleahly he has applied in ,writing to the

appropriate body, to that effect within 10 yearslarot exceeding2 years before the
termination of the period of lease.

3) The appropriate body must notify to the applicanwriting its decision within 1
year after the application has been lodged withlitishall be deemed as though it has
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agreed to the renewal if it fails to do so withinyéar after the receipt of the

application
One can clearly see that renewal is the rule. €asd holder must apply as early as possible
to secure his/her rights. The municipality is givemrmaximum of one year to notify its
decision to the lessee. The assumption is thatssrilee ground is needed for more socially
advantageous activities (for public interest) thenmipality shall renew the agreement. It
must also be noted that the terms of agreementiadigehe rent and manner of payment as
well as other conditions shall be based on curcemditions. In other words, the renewed

lease agreement may not contain similar particuaarthat of the expired one.

This approach is also well known in different coled. The reason behind protecting the
lease hold possessor is that because of the ingegmalready made on the ground. People
may build residential houses, commercial, agricaltundustrial and so on buildings on the
ground, and it would be unjust and unfair if theeggmment is going to take back the land just
to sale it to another person. This would creatednsty upon lease holders which would
again discourage them from making additional inwestts on the ground land they leased. It
is also categorically against the interest of tteesfor demolition and reconstructing of
structures is expensive one. Secondly, peoplensillbuild good buildings for fear of losing

them.

Art. 15. Termination of Lease-hold and Payment of Compensation

1) The lease-hold of urban land shall be terminated
(a) where the lease-hold possessor has failed to edarid in
accordance with Sub-Article (1) of Article 12;
(b) where it is decided to use the land for a publienest; or

(c) where the period of lease is not renewed
The lease proclamation provides three basic reakwnthe termination of the contract. It

seems the first and third reasons are happeningcoaunt of the failure of the lease-hold

possessor him self. Because, failure to commereadtivity on the ground within the agreed
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time and in accordance with the plan and failureetjuest renewal of the lease agreement are
impugned on the lease-holder himself. The secoasbreis however, accountable to the state,
and as a result the lease-hold possessor shapdid tommensurate compensation” for his
lose of the property. In case of the first anddidases however there is no any compensation
to be paid.

Expropriation of leasehold right and Compensation

As we shall dealt it with, when discussing exprajon at the last part of this material,
expropriation is one means of land acquisitiontfier state. It is a procedure whereby the state
takes away private owned land property for publterest without the consent of the owner
and against payment of fair amount of compensatfibe. subject of expropriation is not only
privately owned land and building but also leasettl The lease proclamation gives hints of
such possibilities under articles 7(1), 15 (1) é)d 16. Expropriation of leasehold land may
be effected during the expiry of the lease agreéniéfi)), or before the expiry of the
agreement as can be inferred from Article 15 ()) ébd 16 (1). According to article 7, the
state may refuse renewal and take back the lana wieeland is needed for public purpose.
The law also emphases that in such case compemssinmt to be paid. Hence we can argue
that the taking back of the land doesn’t amourgxpropriation. Only leasehold right which is
active is compensable. Do you think it is just teng compensation for the property

constructed?

Art 16: Clearance of Urban Land
(1) The appropriate body may clear and take over armnrdland which it decides it is
necessary to commit for a public interest by isguilearance order in writing to the

concerned person. It shall also publicize the oriieough other alternative means.

The point is that where a leasehold right has bieden away by the state for good
reasons/public interest (such as to build hospitagds, schools, etc), the state must
compensate the leasehold possessor for the prapettye land and the remaining lease rent.
Regulation N0.135/2007 that provides for “The Pagtnef Compensation for Property
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Situated on Landholdings Expropriated for Publicd@ses,” under article 13 provides the
formula. Now concerning compensation for builditige amount of compensation should be
calculated by taking the following in to considévat

0 cost of construction ( current value) .

0 cost of permanent improvement on land

o the amount refundable money for the remaining telase contract

The leasehold possessor is going to be refundeellitad made full or prior payments the rent.
The fact that lease hold right is a secured onecamdgive protection to the holder is even
more clear when one looks to sub article 2 of lrtlé& which concerns squatting. That illegal
settlers (squatters) may be evicted from the lamely thold with out any payment of
compensation.

Summary
Lease of land in Ethiopia, as we discuss, can assifled in to housing, urban land (ground

land lease) and rural (agricultural) land leaséncé& buildings are privately owned lease or
rent of houses is based on freedom of contract seame social policy, as favored by many
western countries. The ceiling of the rent is neéd and the agreement can be terminated
upon expiry of the agreement, it doesn’t give thesée the sole right to continue the lease.
Rural farmers have been given a hereditary lifetippssession right to the land which
includes right to use, inherit, donate and rerlease. Rural farmers may lease their holding to
a fellow farmer or to an investor. The governmeamtyralso lease part of its holdings in rural
areas to investors who wish to engage in agricalturother areas of investments. The urban
lease system is a complex one and a source ofihnagme to municipalities. The government
compromises the policy of state ownership of lagdrtroducing the lease system to hold
land in urban areas. It is believed that this wilbwed Ethiopia to develop a real estate
market in the absence of land ownership. The rbteeoState as landowner is thus effectively
restricted to the allocation of undeveloped land.
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CHAPTER FOUR

REGISTRATION OF IMMOVABLE PROPERTY

Introduction
Problems concerning the appropriate use of lanouress and improved management of land

are important all over the world. Due to this, theust be given greater attention.
Information related specified units of immovableogerty units is a cornerstone of Land
Information Systems since data concerning ownerahip other property rights, boundaries,
areas, land uses, market and assessed valuesngmsiildtc., are all interrelated. This chapter
is devoted to the problem of developing efficiemformation systems based on such land
units by way of putting in place efficient land i&gation and cadastre. It presents the
meaning and nature, types, and purposes of cadasgiréand register. It also treats the types

of institutions of cadastre and land registration.

Objectives
At the end of this Chapter, the student will be=atit

» Define registration of immovable properties.
» Explain the significance of cadastre and land tegis
» Distinguish between various types cadastre andragidtration.

» Identify the types of institutions of registratiohimmovable property.

4.1 Cadastre and Cadastral surveying

Overview

Cadastre is one main method of Land Informatiorteé3ys. Cadastre is just a system of
writing or recording individual land parcels or kpeoperties. In this section we shall try to
elaborate the concept and meaning of cadastresttablagencies and its essential

contribution to our legal system and economic ghowt
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Objectives
Having read this section, one can:
» Define cadastre.
» List down the advantages of cadastre.
» Compare and contrast rural and urban cadastrensysteEthiopia, and

* |dentify the institutions of cadastre.

4.1.1 Meaning of Cadastre and Cadastral Surveying

A cadastre is just a system of writing or recordimgjvidual land parcels or real properties. In
other words, it is a systematic description of ldred units within a given area. Technically,
this description is made by the cadastral maps twhepresent the graphical indices of the
individual parcels showing the relative locatioratifparcels in a given region, and by written
or textual records which represent the attribukesfiof the cadastre, in parallel. The most
essential information in the textual files is tdentification number and the area of the unit,

usually differentiated by the type of land use.

A cadastre normally provides parcel-based inforomat{parcel-based Land Information
System). A parcel is a unit of land with homogendesure interests, having a unique
owner/tenant, land class and use, and bounded lyfevace, bond or boundary markers. The
information is geographically referenced to unicued well defined units of land. The
individual parcels are defined by formal or infotnrb@undaries demarcated or permanently
marked with stones, concrete beacons, fences, sedigehes and so on. Each parcel is given
a unique code or parcel identifier which may inewtldresses, co-ordinates, or lot numbers

shown on a survey plan or map.

The definition of cadastre has varied from time time depending on the increased
improvement it witnesses. A very authoritative deion is given by Professor Jo Henssen:
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Cadastre is a methodically arranged public invegtoof data concerning
properties within a certain country or district, §&d on a survey of their
boundaries. Such properties are systematically tiled by means of some
separate designation. The outlines of the propemtyl the parcel identifier
normally are shown on large scale maps which, togietvith registers, may show
for each separate property the nature, size, valo@ legal rights associated with

the parcel. It gives an answer to the question wlard how much.

This definition is very appropriate for the exigfitadastral situations. Nevertheless,
another even more authoritative definition, cal@adastre 2014, is given implying the

highest stage of improvement for cadastre:

Cadastre 2014 is a methodically arranged publicemory of data concerning all
legal land objects in a certain country or distridiased on a survey of their
boundaries. Such land objects are systematicalgntiied by means of some
separate designation. They are defined either byape or public law. The
outlines of the property, the identifier togethathwdescriptive data, may show for
each separate land object the nature, size, vahe lagal rights or restrictions

associated with the land object.

In addition to this descriptive information defigithe land objects, Cadastre 2014

contains the official records of rights on the lelgand objects.

Cadastre 2014 can give the answers to the questbasere and how much and

who and how.

The basic differences between these two definit@amsbe summarised in to three. Firstly,
in Cadastre 2014, the land parcel can be demarcateefined by either private or public
law; but Henssen’s definition seems to refer omythe private property law aspect.
Secondly, Cadastre 2014 clearly suggests that #Huastral data may show also

restrictions on top of the rights for each par&elt Henssen’s definition does not or does
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so only impliedly. Finally but most importantly, Qastre 2014 represents a
comprehensive real estate registration system lhyggm the extent of replacing the
traditional, separate institutions of ‘Cadastretidhand Registration’. To the contrary,

Henssen recognises the two institutions distinctly.

The Cadastre is a public, up-to-date land inforomatsystem (LIS) that efficiently
supports public administration of real estate. €hsra growing need all over the world
for land information as a basis for planning, sumstiale socio-economic development and
control of land resources. LIS is an important @ptc The best known definition for it is
given by FIG:

A Land Information System is a tool for legal, adistrative and economic

decision-making and an aid for planning and develept which consists on the
one hand of a database containing spatially refeeehland-related data for a

defined area, and on the other hand, of procedwed techniques for the

systematic collection, updating, processing andrithistion of the data. The base
of a land information system is a uniform spateflerencing system for the data in
the system, which also facilitates the linking afadwithin the system with other
land related data.

There are different opinions regarding the relaiop between LIS and systems for
geographical information (GIS). The above defimtiseems to place GIS under the
umbrella of LIS. But the more convincing claim fsat LIS is the subset of GIS. This

opinion is expressed in the following figure.
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Geographical
Information Systems

Land Information Socio-Economic
Systems (Cultural) Information
Systems
| |
Parcel-based (Cadastral) Network Facility Resource/Environment
Information Systems (Utility) Information (Natural) Information
Systems Systems

Fig. 1 Hierarchy of geographical information syssem

In any case, cadastre and LIS are just the twes gfl@ coin. Nobody can understand the
one without the other. Land which is the nucleusheftwo concepts can be viewed from
three different respects: land as a physical opjant as fiscal object and land as a legal
object. Land as a physical object refers to the lase planning. Land as a fiscal object is
addressed through a public valuation as a basevydand related taxes, important public
revenue. Land as a legal object refers to theippbbvision of security of property rights

to land such as ownership, mortgage, easementeases.

In order to cope with the great diversity of neette Bogor Declaration states that
cadastral systems should:

0 Be simple and effective,

0 Be adaptable to rates and patterns of populations,

o Provide access to land, security of tenure andrgaof land rights,
Provide a vast array of options,

Include all types of lands- state or private, and

o O O

Be part of a national spatial data infrastructure.
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Only then we can consider a cadastral system aseffantive tool for safeguarding the

society’s property rights thereby promoting econodevelopment.

What do you think is cadastral surveying? Have goer heard the word “surveying” before?
You do not have to necessarily be an Engineer nvegor in this regard. Nowadays, these

words are becoming very powerfully used within léxgal regime.

Boundaries are the main object of cadastral sungeyWormally other features, such as roads,
water courses, land use boundaries, buildings,agécincluded, but the primary purpose of
cadastral surveying is to define the land unit bmththe ground and in the cadastre and land
register. Cadastral surveying essentially involthes determination of the boundaries on the

ground, the survey of the boundaries, and the deatian of the boundaries.

What then is demarcation?
Demarcation is an operation which includes botlall@gd technical aspects. Let us consider

two types of cases.

1. The exact position of the boundaries is fixedlmground in the presence of the parties. If
dispute arises, the boundary should be determigexhtofficer or a court. After the positions

of the boundaries have been fixed, they are perntgnearked with pipes, stones, concrete
beacons, etc., if existing fences, hedges, anteltare not considered sufficient demarcation.
2. The boundaries are, as far as possible, recegron the ground. When necessary, they

may be surveyed or identified in aerial photosambination with simple ground surveying.

4.1.2 Classification of Cadastre

There are many ways by which cadastres are cledsifihough the ultimate purpose is
fundamentally the same, that is to support sudbéendevelopment, there are different
forms of managing cadastre among countries all twemworld and even within a single

country. The factors that influence the format andnagement of cadastre are the

variations in history, culture, pre-existing larehtire arrangements, area, physical and
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economic geography, population size and distriloytibe level of technology, traditional

institutional arrangements, land and property lanaragements, and land policy priorities.

Thus cadastres may be classified based on the pyrifoaction for which they are
established. Some cadastres may be formed foridaxathers for supporting real estate
transaction, and still others for land distributi@adastres may be classified based on the
types of rights registered. For example, some d¢sstamay record ownership rights as in
many European countries, others use or possesgiwis as in present Ethiopia, and still
others may register other interests such as mineasks. Cadastres may be classified
according to location and jurisdiction. Hence saoantries may have separate cadastral
institutions for urban and rural areas while matheos may have a unified cadastre. Also
some countries may have a centralised cadastretaetds may have a decentralised one.
Cadastres may also be classified based on the thethaollecting land information.
These can be collected through ground surveys tedeodetic control, also called
conventional system, or through uncoordinated giosurveys and measurements also
called non-conventional system, or through aerfatpgraphy, or by digitising existing
historical records, etc.

4.1.3 Purposes of Cadastre and Sustainable Development

Why does a society need cadastre? What are thicatsbns for an effective cadastre? How

does it accelerate sustainable development? Thesstigns must be clearly and adequately

addressed to help policy and decision makers abuwarlevels adopt a clear vision and

strategy for land administration.

Firstly, a cadastre helps a society to ensureugsagable development in quite many ways.

Cadastre brings about a guaranteed ownership and sared land tenure.The compilation

of land information in the cadastre should proviolenal identification and, in some systems,

legal proof of ownership. All interested personsidt be certain as to which people have

interests in the land parcel and to what extentii@itions).
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Cadastre provides security for credit and improvesinvestment Certainty of ownership
and knowledge of all the rights that exist in thalrestate provides confidence for banks and
financial organisations to provide funds so thatdlaowners can invest in their land.
Mortgaging real estate is one way to acquire chfatanvesting in improvements. Real estate
owners can then construct or improve buildings iafihstructure or improve their methods
and management of the land, for example by introdumew farming techniques and

technologies.

Further, developing trusted and enduring systemanaf tenure and land transfer encourages
investment in a wider sense. This means where demée is lacking in land tenure
(ownership or possession), no investment will Bkad, no improvement or development will
be made onto the real estate, and consequentlgarmmic or social benefit will be achieved

thereby rendering cadastre impotent to contributhé development of the economy.

Cadastre helps develop and monitor land marketsAs the famous Hernando de Soto nicely
puts, “Any asset whose economic and social aspeetaot fixed in a formal property system
is extremely hard to move in the market.” On theeothand, the introduction of a cheap and
secure way of transferring real property rights nsethat those who wish to transact in land
can do so with speed and certainty. There is no feagispossessing owners without their
interest as their property right is guaranteed.eAl restate owner or possessor can see the
status of his/her property right as an underlyinggyple of cadastre is that it must be public.
Any person irrespective of who he is and wheredraes can buy/lease a real estate with full
confidence knowing that the person whose name derded in the cadastre is the only

guaranteed and true owner/possessor.

Cadastre being the clear means of formally reptasgmeal estates, whether by paper or
computers, helps all persons across the waotdvert their tremendous assets (e.g., houses,
land parcels, forests, etc.) into a usable capitand wealth. In his widely accepted book
‘The Mystery of Capital’, Hernando de Soto has adequately demonstrated hanajor
stumbling block that keeps the Third World, as dieapposed to the West, from benefiting

from capitalism is its inability to produce capit@he reason for this inability is the failure to
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set an effective cadastre and land registratidioronal representation. Hernando de Soto puts

this in succinct terms:

Capital, like energy, is also a dormant value. By it to life requires us to go
beyond looking at our assets as they are to thinlaatively about them as they

could be. It requires a process for fixing an assetonomic potential into a form

that may be used to initiate additional producti(@mphasis added).

Cadastre highly enhances real estate taxatiorEffective cadastre will improve efficiency

and effectiveness in collecting land and propeatyes by clearly identifying the real estate
owners. The more so because developing countkesHihiopia need to increase their tax-
based revenue from land to reduce aid dependersmal Eadastre has been historically the

starting point for modern cadastre in many parthefworld.

Cadastre is an effective tool to protect State lared Some land may be reserved for the
State to benefit the community. The State landrop@rty must be protected for example
from encroachment by farmers onto land beside raadols, or prison office lands, etc.

or from attempts by squatters to settle on vacard that is being held for future use.

Cadastre helps reduce land disputes.Cadastre involves surveying of land boundaries
and demarcation. This can reduce the dispute caed land its boundaries which
otherwise gives rise to expensive court litigatibaere by creating court congestion. Land
cannot be put onto the market or to better use avhdawsuit is pending as no potential

investor is likely to be committed to develop thad in such a scenario.

Cadastre plays quite a significant role in formulaing, facilitating and monitoring
land reform or policy. It provides excellent opportunities for identiigi problems
associated with the development and implementatidand policies. The FIG Statement
on the Cadastre identifies many matters which @ambnitored and controlled with the

assistance of Cadastre:
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o0 The size of parcels, both maximum and minimum, iftgtance to prevent
excessive fragmentation,

0 The shape of parcels, to avoid uneconomical susidividesign or inefficient road
and water system, etc.,

0 Reallocation of land rights to improve social ancbreomic policies through
subdivision, land consolidation, land reallotmestt,.,

o Land use, for instance agriculture or to ensure ltha-cost public buildings are
allocated to the right group of people,

o Control and measures taken to implement socialrprog to improve access to
land ownership by women and minority groups,

o Valuation of land for the collection of governmeates and rates,

o Collection of contributions to improve common féads, such as water systems,
etc.,

o The value of land as a result of development, and

0 Acquisition of land for public or common purposes.

Cadastre can effectively facilitate urban planningand infrastructure development

Urban centres need redevelopment and effective dardand infrastructure development
planning. An effective cadastre should permit theegration of records of real estate
ownership, land value and land use with socioldge@nomic and environmental data in

support of physical planning.

Cadastre supports environmental managementAn effective multi-purpose cadastre
can be used to record conservation areas and gtadsdof archaeological sites and other
areas of scientific or cultural interest that maed to be protected. It can further be used
in the preparation of environmental impact asseasm@nd in monitoring the

consequences of development and construction psojec

Cadastre is used to produce statistical dataStatistical data is important to decide for

long-term strategic planning and short-term opereti management.
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In summary, we can observe that a secure and ctengdeumentation or representation
of legal and physical land objects significantlypparts the efforts to create sustainable

development. The Bathurst Workshop underlies:

Land is equally an asset for economic and sociaketigpment. As an object with
secure land rights it has the capacity to undemré&nd accelerate economic
development through the treatment of land rightsmasketable commodities. Its
capacity for wealth generation, for attracting atatating investment, and for
opening up opportunities for the development offih@ncial sector is critical to

sustainable economic and social development. Onother hand, for many
communities the ‘commodification’ of the land magt rsupport sustainable
development or, alternatively, the concept of ireptand rights as a commercial
commodity may be unacceptable. Such communities neggrd sustainable

development as an integral part of the social dtree

Cadastre can also help create political stabilityThe type of land tenure and land rights
happens to be strong subjects of social and pallidiebates. They have also a strong influence
on the emotional feelings of individuals and orgatibns about the role they play within a
society. As a result, no country can sustain stgbaithin its boundaries unless it has a
cadastre system that promotes internal confidenetvden its people, its commercial
enterprises, and its public organs. Recognisingl#mal is the source of all wealth lies at the
heart of good government and effective public adstiation with strong legal and political
basis.

Finally, cadastre supports the economy in a different sens@®nce an effective multi-
purpose cadastre is in place any interested ing@icbr institution can get complete
information related to a single land parcel. Thieskps the users save their time, energy and
money. Economically, these savings will be passetbdhe customers making products and

services less expensive. Hernando de Soto is quoteave said:
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| predict that in the next 150 years the countrilesLatin America and elsewhere
joining these 25 (countries with a developed ecoyomill be those that spend their
energies ensuring that property rights are widespreand protected by law, rather

than those which continue to focus on economicypoli

4.1.4 Features of Effective Cadastre

It is a good thing to put some guide lines as tatdn effective or modern cadastre should
consider. The first thing is that of scope. Gepgreally, it should be set at a country wide
level to fully meet its goals and also avoid sonmevanted results such as economic
inequality. It should have permanent continuityc@ul, it must be of an official nature run by
a trusted and independent administrative agencid,Th cadastre must function based on
sound, detailed and practical legislation. Foudhcadastre should be available to any
interested users through well developed procedhiasare well publicised, simple to follow,
inexpensive and responsive to customer needs {dsgen). Fifth, a good cadastre should
develop a well-functioning financial regime. Whitee cost of initially establishing the
cadastre is usually fully borne by the governmemnestment, its subsequent maintenance
should be based on cost recovery system, or eveld t@ designed to generate additional
revenue for the government. Sixth, a good cadagtoelld develop a career structure that

ensures that staffs are well motivated and traine¢leir respective tasks.

Lastly, IT should be widely applied in maintaininfpe cadastral system. However,
computerisation should not be considered to reptheewider cadastre. Fernando de Soto
argues quite persuasively that property creatiagnammes will fail as long as governments
believe that only perfectly knowing and havingthk physical or technical things- surveying,
mapping, and computerising- will guarantee all infation required to issue property titles.

He observes:
The propensity in some countries to squeeze thesseelated to property into the

departments of mapping and information technology tbscured the real nature of

property. Property is not really part of the phyaievorld: its natural habitat is legal

111



and economic. Property is about invisible thingsilev maps are resemblances of
physical things on the ground. Maps capture thesmay information of assets but
miss the big picture. With out the pertinent ingidnal and economic information
about extralegal arrangements (and then replacsdhgy the law and formal property
system) they cannot capture the reality outsidebtiejar. They are thus unable to do
their real job, which is to help anchor the propeaspects of assets in physical reality

S0 as to keep virtuality and physicality in sync.

This, however, should never give the message thaind mapping are not important to
cadastre. It means that cadastre should be apatelgriadapted to work in an extra legal
environment, and geared toward avoiding the legal political problems which means

replacing the extralegal, the informal by the lemyadl formal system.

4.2 Land Registration

Overview
In the last section, we have seen cadastre as amemethod of Land Information Systems.

We discussed about the nature of cadastre, caldagéacies and its essential contribution to
the economy. In the present section, we shall dsabout land registration, a very related
matter to cadastre and another important meansawitaning Land Information Systems.
Specifically, we shall see its meaning, importarecel procedures. Further, we will see the

agencies involved in land register.

Objectives
Having read this section, one can:

» Define land register.

» Distinguish between cadastre and land register.

» Explain the importance of land register.

» Compare and contrast rural and urban land reggttems in Ethiopia, and

» |dentify the institutions of land register.
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4.2.1 Meaning and Importance of Land Register

In an attempt to understand land registration aspk@ally its relationship with cadastre, a
hair-splitting mode of identifying terminologiesiisdispensable. It seems that it is possible to
use the term cadastre in a broad and narrow sBnsadly, it can be understood to include
land registration. In a narrower sense, it doesimdtide land registration as it is understood
to mean simply a systematic description of the lanils within a given area. Now we should

be interested to identify land registration fronstharrow meaning of cadastre.

Some writers refer cadastre as ‘land register’thig is clearly confusing as the term ‘land
register’ is used to denote the register of titke,, land registration. Hence, if at all distinct
terminology is apt to be used, we should neverarse register or land registration to refer to
cadastre. It has been suggested by some that égistration be called ‘legal cadastre’. This
term seems to be interesting as it shows the iwadit focus of land registration, as will be
explained below. Gerhard Larsson prefers to usdettme ‘(legal) land register’. But here we
prefer to use the term ‘land register’ or land sémgition at least for precision. But what is
land register all about and how does it differ froadastre?

We have mentioned before that land can be usedré® respects- land as a physical object,
land as a fiscal object, and land as legal objéand as a legal object refers to the public
provision of security of property rights to landcBuas ownership, mortgage, easements and
leases. This is what we call here land registdand registration. This is a legal land record
which does not serve the purposes of valuatiortéeation or the description of land units,
but is intended to include the description and dietermination of rights to the land and
encumbrances thereto. Land register is normally@to-date and ownership-based record

unlike cadastre which is normally an up-to-date paitel-based information system.

In light of this, Professor Jo Henssen provides:
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Land registration is a process of official recordiof rights in landthrough deeds

or as title on properties. It means that there msddficial record (land register) of

rights on landor of deeds concerning changes in the legal sinaof defined
units of land. It gives an answer to the questiwhs and how.(emphasis added.)

Land registration answers the question who becauseownership or owner-based; and the
guestion how because it answers the manner by whelwnership title is transferred from
the previous owner to the new one, such as saledction. As we mentioned before, cadastre
answers the question where and how much. The ‘whefers to the location of the land

parcel and its boundaries; and the how much rédetfse size of the land parcel.

We can summarise the basic differences betweenstadand land registration in the

following table.

Cadastre Land Register
1. Parcel-based 1. Ownership/owner based
2. Information about the parcel 2. Information about the interests/rights

and restrictions

3. Answer where? And how much? 3. Answers who? And how?

Tablel.Summary of the traditional distinction betweadastre and land register.

It is advisable to note that this is more of a @ptual difference and that it is not practically
useful. In the practical aspect of land managentéetdifference becomes much gray than
black and white. Thus when we talk of cadastrabnmiation system, we inevitably deal with
the owners or possessors; similarly, when we talkrad registration, we inevitably deal with
cadastral mapping referring to the land parcel degffly in the title registration) and the

location and size issues, and so on. Gerhard Lafss® observed:
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Even though there is a conceptual difference betvlee cadastre and the (legal) land
register, it must be admitted that in practice aasl distinction is not always evident.
There is, however, still a distinctive differenoeessence, purpose, and focus between

the two types of registers.

Having observed the small distinction between the tegisters, a question will crop up in
our minds: why is there traditionally such a widedyd distinction (theoretical) between
cadastre and land register? It seems that thisohds with institutional and profession-related
matters. It was initially believed that land regist taking in mind that they are legal aspects,
are better handled by legal institutions and psitesls who better understand the legal (both
substantive or validity and procedural) requireraeifthese could be Ministries of Justices,
Courts and Lawyers. On the other hand, cadastiag bechnical matters were believed to be
well managed by different institutions and professis such as Cadastral Authorities,
Surveyors or Engineers. We can easily observe ithithe institutional set up of many

countries in world relating to real estate registra

Additional Reading
Regarding the importance or purpose of land regigdease go back and recall the
importance of cadastre as they are very similahis regard. For your better understanding,

please read the following interesting excerpt fidetnando De Soto.

Hernando De Soto,The Mystery of Capital: WHY CAPITALISM TRIUMPHS IN THE
WEST AND FAILSEVERYWHERE ELSE, (Great Britain, Black Swan edition, 2001)

...Walk down most roads in the Middle East, the for&wiet Union or Latin America, and
you will see several things: houses used for shed@rcels of land being tilled, sowed and
harvested, merchandise being bought and sold. &\ssedeveloping and former communist
countries primarily serve these immediate physmaposes. In the West, however, the same

assets also lead a parallel life as capital outsibe physical world. They can be used to put
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in motion more production by securing the interestsother parties as 'collateral’ for a

mortgage, for example, or by assuring the suppbtioér forms of credit and public utilities.

Why can't buildings and land elsewhere in the waitkb lead this parallel life? Why can't the
enormous resources we discussed in Chapter 2 -tfiBi@n of dead capital - produce value
beyond their 'natural’ state? My reply is: Dead tapexists because we have forgotten (or
perhaps never realized) that converting a physasdet to generate capita by using your
house to borrow money to finance an enterprise,eicample - requires a very complex
process. It is similar to the process that EinstEinght us whereby a single brick can be
made to release a huge amount of energy in the fdran atomic explosion. By analogy,
capital is the result of discovering and unleashpagential energy from the trillions of bricks

that the poor have accumulated in their buildings.

There is, however, one crucial difference betwealeashing energy from a brick and
unleashing capital from brick buildings: while huniy (or at least a large group of
scientists) has mastered the process of obtainimgrgy from matter, we seem to have
forgotten the process that allows us to obtain ddrom assets. The result is that 80 per
cent of the world is undercapitalized; people canth@w economic life from their buildings
(or any other asset) to generate capital. Worse, ddvanced nations seem unable to teach
them. Why assets can be made to produce abundpitalca the West but very little in the

rest of the world is a mystery.
Clues from the past (from Smith to Marx)

To unravel the mystery of capital, we have to gcklda the seminal meaning of the word. In
Medieval Latin 'capital' appears to have denoteddef cattle or other livestock, which have
always been important sources of wealth beyond#sic meat they provide. Livestock are
low-maintenance possessions; they are mobile andoeamoved away from danger; they are
also easy to count and measure. But most important livestock you can obtain additional
wealth, or surplus value, by setting in motion othelustries, including milk, hides, wool,
meat and fuel. Livestock also have the usefulbaitei of being able to reproduce themselves.

Thus the term 'capital’ begins to do two jobs stemdously, capturing the physical dimension
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of assets (livestock) as well as their potentigjemerate surplus value. From the barnyard, it
was only a short step to the desks of the invembreconomics, who generally defined
‘capital' as that part of a country's assets thaitiates surplus production and increases

productivity.

Great classical economists such as Adam Smith amtMarx believed that capital was the
engine that powered the market economy. Capital seasidered to be the principal part of
the economic whole - the pre-eminent factor asuchsphrases as capital issues, capital
punishment, the capital city of a country. They t®drto understand what capital is and how
it is produced and accumulated. Whether you agriie tve classical economists or not, or
perhaps view them as irrelevant (maybe Smith newederstood that the Industrial Revolution
was under way, maybe Marx's labour theory of vdlas no practical application), there is
no doubt that these thinkers built the toweringfieds of thought on which we can now
stand and try to find out what capital is, what guces it and why non-Western nations

generate so little of it.

For Smith, economic specialization - the divisidiabour and the subsequent exchange
of products in the market - was the source of iasieg productivity and therefore 'the
wealth of nations'. What made this specializatiord @&xchange possible was capital,
which Smith defined as the stock of assets accuedulfor productive purposes.
Entrepreneurs could use their accumulated resoutoesupport specialized enterprises
until they could exchange their products for théestthings they needed. The more
capital was accumulated, the more specializatiomab®e possible, and the higher
society's productivity would be. Marx agreed; fomhthe wealth capitalism produces

presents itself as an immense pile of commodities.

Smith believed that the phenomenon of capital warssequence of man's natural
progression from a hunting, rural and agriculturabciety to a commercial one where,
through interdependence, specialization and tralde, could increase his productive
powers immensely. Capital was to be the magic waild enhance productivity and
create surplus value. 'The quantity of industry’'ote Smith, 'not only increases in every

country with the increase of the stock [capital]ighemploys it, but, in consequence of
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that increase, the same quantity of industry presgue much greater quantity of work.

Smith emphasized one point that is at the verythadddhe mystery we are trying to solve:
for accumulated assets to become active capitalpaicdadditional production in motion,
they must be fixed and realized in some particslasject ‘which lasts for some time at
least after that labour is past. It is, as it weeegertain quantity of labour stocked and stored
up to be employed, if necessary, upon some otheasmm.'2 Smith warned that labour

invested in the production of assets would notdesw trace or value if not properly fixed.

What Smith really meant may be the subject ofitegte debate. What | take from him,
however, is that capital is not the accumulatectistof assets but the potential it holds to
deploy new production. This potential is, of couraestract.It must be processed and fixed
into a tangible form before we can release it -tjlike the potential nuclear energy in

Einstein's brick. Without a conversion process e ¢mat draws out and fixes the potential
energy contained in the brick - there is no exglnsa brick is just a brick. Creating capital

also requires a conversion process.

This notion - that capital is first an abstract aapt and must be given a fixed, tangible form
to be useful - was familiar to other classical eoosts. Simon de de Sismondi, the
nineteenth-century Swiss economist, wrote that tabpvas 'a permanent value, that
multiplies and does not perish ... Now this valetadhes itself from the product that creates
it, it becomes a metaphysical and insubstantialngiiya always in the possession of whoever
produced it, for whom this value could [be fixed different forms.'3 The great French
economist Jean Baptiste Say believed that 'capmtalways immaterial by nature since it is
not matter which makes capital but the value of tmatter, value has nothing corporeal
about it'4. Marx agreed; for him, a table could tmade of something material, like wood, 'but
SO soon as it steps forth as a commodity, it isigkd into something transcendent. It not only
stands with its feet on the ground, but, in relatio all other commodities, it stands on its
head, and evolves out of its wooden brain grotesdeas, far more wonderful than table-

turning ever was.

This essential meaning of capital has been loshisbory. Capital is now confused with
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money, which is only one of the many forms in whitfavels. It is always easier to remem-
ber a difficult concept in one of its tangible nfastations than in its essence. The mind
wraps itself .around 'money' more easily than 'tapiBut it is a mistake to assume that
money is what finally fixes capital. As Adam Srpiinted out, money is the 'great wheel of
circulation', but it is not capital because val@annot consist in those metal pieces'.6 In other
words, money facilitates transactions, allowinga$uy and sell things, but it is not itself the
progenitor of additional production. As Smith inei, ‘'the gold and silver money, which
circulates in any country, may very properly be panred to a highway, which, while it
circulates and carries to market all the grass amain of the country, produces itself not a

single pile of either'.

Much of the mystery of capital dissipates as sosny@u stop thinking of 'capital’ as a
synonym for 'money saved and invested'. The mishppsion that it is money that fixes
capital comes about, | suspect, because moderméssiexpresses the value of capital in
terms of money. It is hard to estimate the totdll@af a collection of assets of very different
types, such as machinery, buildings and land, witlresorting to money. After all, that is
why money was invented; it provides a standardxridemeasure the value of things so that
we may exchange dissimilar assets. But as usefitliasmoney cannot fix in any way the
abstract potential of a particular asset in order convert it into capital. Third World and
former communist nations are infamous for inflatthgir economies with money while not

being able to generate much capital.
The Potential Energy in Assets

What is it that fixes the potential of an assettlsat it can put additional production into
motion? What detaches value from a simple housefiard it in a way that allows us to

realize it as capital?

We can begin to find an answer by using our enargglogy. Consider a mountain lake. We
can think about this lake in its immediate physmahtext and see some primary uses for it,
such as canoeing and fishing. But when we thinkuatios same lake as an engineer would
by focusing on its capacity to generate energy masadditional value beyond the lake's

natural state as a body of water, we suddenly Beegbtential created by the lake's elevated
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position. The challenge for the engineer is finding how he can create a process that allows
him to convert and fix this potential into a forhat can be used to do additional wohkthe
case of the elevated lake that process is contamachydroelectric plant that allows the lake
water to move rapidly downward with the force ohgty, thereby transforming the placid
lake's energy potential into the kinetic energyuohbling water. This new kinetic energy may
then rotate turbines, creating mechanical energyt thay be used to turn electromagnets that
further convert it into electrical energy. As elgdty, the potential energy of the placid lake
is now fixed in the form necessary to produce ailatiole current that may be further

transmitted through wire conductors to faraway @a¢o deploy new production.

Thus an apparently placid lake may be used to ithate your room and power the
machinery in a factory. What was required was atemal man-made process, which
allowed us, first, to identify the potential of tiveight of the water to do additional work;
and, second, to convert this potential energy eleztricity that may be used to create surplus
value. The additional value we obtain from the lakenot a value of the lake itself (like a
precious ore intrinsic to the earth), but rathewvalue of the man-made process extrinsic to
the lake. It is this process that allows us to sfanm the lake from a fishing and canoeing

kind of place into an energy-producing kind of gac

Capital, like energy, is also a dormant value. Biimg it to life requires us to go beyond
looking at our assets as they are to thinking &tyiabout them as they could be. It requires a
process for fixing an asset's economic potenti&éd ia form that may be used to initiate

additional production.

Yet, while the process that converts the potewetmrgy in the water into electricity is well
known, the one that gives assets the form requogout in motion more production is not
known. In other words, while we know that it is tpenstock, turbines, generators,
transformers and wires of the hydroelectric enesggtem that convert the potential energy of
the lake until it is fixed in an accessible fornme do not know where to find the key process

that converts the economic potential of a house capital.

This is because that key process was not delidgragét up to create capital, but for the more
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mundane purpose of protecting property ownersiip.the property systems of Western
nations grew, they developed, imperceptibly, a etgriof mechanisms that gradually

combined into a process that churned out capitaineser before. Although we use these
mechanisms all the time, we do not realize thay thave capital-generating functions

because they do not wear that label. We view thenpaats of the system that protects
property, not as interlocking mechanisms for fixthg economic potential of an asset in such
a way that it can be converted into capital. Whagates capital in the West, in other words,

is an implicit process buried in the intricaciesitsfformal property systems.

The Hidden Conversion Process of the West

This may sound too simple or too complex. But censwvhether it is possible for assets to be
used productively if they do not belong to sometltin someone. Where do we confirm the
existence of these assets and the transactiongrdresform them and raise their productivity

if not in the context of a formal property systewilere do we record the relevant economic
features of assets if not in the records and titted formal property systems provide? Where
are the codes of conduct that govern the use aatster of assets if not in the framework of
formal property systems? It is formal property tipabvides the process, the forms and the

rules that fix assets in a condition that allowstaisealize them as active capital.

In the West this formal property system beginsrazgss assets into capital by describing
and organizing the most economically and socialigful aspects about assets, preserving
this information in a recording system - as insami in a written ledger or a blip on a

computer disk and then embodying them in a titlseidof detailed and precise legal rules
governs this entire process. Formal property resoeshd titles thus represent our shared
concept of what is economically meaningful abowt asset. They capture and organize all
the relevant information required to conceptualibe potential value of an asset and so
allow us to control it. Property is the realm whexe identify and explore assets, combine
them and link them to other assets. The formal gmypsystem is capital's hydroelectric

plant. This is the place where capital is born.
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Any asset whose economic and social aspects aréixeot in a formal property system is
extremely hard to move in the market. How can tlgelFamounts of assets changing hands in
a modern market economy be controlled if not throagiormal property process? Without
such a system, any trade of an asset, say a pieabestate, requires an enormous effort
just to determine the basics of the transactioredthe seller own the real estate and have the
right to transfer it? Can he pledge it? Will thewnewner be accepted as such by those who
enforce property rights? What are the effective mseéo exclude other claimants? In
developing and former communist nations such questare difficult to answer. For most
goods, there is no place where the answers arabilglifixed. That is why the sale or lease of
a house may involve lengthy and cumbersome proesdaf approval involving all the
neighbours. This is often the only way to veriBt tihe owner truly owns the house and there
are no other claims on it. It is also why the exuj@ of most assets outside the West is

restricted to local circles of trading partners.

As we saw in the previous chapter, these countpeasacipal problem is not the lack of
entrepreneurship: the poor have accumulated tmi$iof dollars of real estate during the last
forty years. What the poor lack is easy accesseoproperty mechanisms that could legally
fix the economic potential of their assets so thaty could be used to produce, secure or
guarantee greater value in the expanded markehén/Nest every asset - every piece of land,
every house, every chattel - is formally fixed palated records governed by rules contained
in the property system. Every increment in produtievery new building, product or
commercially valuable thing is someone's formal pgnty. Even if assets belong to a
corporation, real people still own them indirecttrough titles certifying that they own the

corporation as ‘shareholders’.

Like electric power, capital will not be generatédhe single key facility that produces and
fixes it is not in place. Just as a lake needs drdslectric plant to produce usable energy,
assets need a formal property system to producdfisignt surplus value. Without formal

property to extract their economic potential ancheert it into a form that can be easily
transported and controlled, the assets of develppind former communist countries are like

water in a lake high in the Andes - an untappedistid potential energy. Why has the genesis
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of capital become such a mystery?

Why have the rich nations of the world, so quicthwieir economic advice, not explained

how indispensable formal property is to capitalf@tion? The answer is that the process
within the formal property system that breaks dassets into capital is extremely difficult to

visualize. It is hidden in thousands of pieces efjidlation, statutes, regulations and

institutions that govern the system. Anyone trappeguch a legal morass would be hard

pressed to figure out how the process works. Theway to see it is from outside the system
- from the extralegal sector - which is where myeagues and | do most of our work.

For some time now | have been looking at the laovnfran extralegal point of view, to
understand better how it functions and what effécigroduces. This is not as crazy as it
seems. As the French philosopher Michel Foucaudt drgued, it may be easier to discover
what something means by looking at it from the sfipaide of the bridge. 'To find out what
our society means by sanity', Foucault has writtperhaps we should investigate what is
happening in the field of insanity. And what we mbég legality in the field of illegality.'8
Moreover, property, like energy, is a concept;ahnot be experienced directly. Pure energy
has never been seen or touched. And no one camprsperty. One can only experience
energy and property by their effects.
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4.2.2 Classification of Land Register

Through out the world, there are two basic typekod registration component of the cadastre.
They are the deeds system and the title systemdifleeences between the two concepts relate
two the degree of state involvement and judici#tirsg of the country. In the deed system only
the deed or document or transaction is registéfedeed is a record of a particular transaction
and serves as evidence of this specific agreerbantft is not itself a proof of the legal right of
the transacting parties to enter into and consumartieg agreement.” Deeds systems provide a
register of owners focusing on “who owns what”. Y¥laee rooted in the Roman culture (France,
Spain, Italy, Benelux, in South America, and paft#\sia and Africa which are influenced by
this culture) and in most of the United States.

On the other hand, in the title system, the tithglership itself is registered and is itself a proof
of ownership and its correctness is secured oragueed by the state. While deed registration
focuses on the owner, the title system focuseshenland parcel and registers properties by
presenting “what is owned by whom?”. The title systis rooted in the German and is found in
central European countries —Germany, Austria, andz8&rland. Different versions of this

system are also found in Eastern European and &aewlintries, UK, and Australia (Torrens

system).
Object | legal transaction , Subject
Subject legal transaction object

Fig.2 Difference of focus between deed system giedslstem.

Although deed registration can generally be implet®@ more quickly cheaply than the other

alternative and the laws and procedures of tittgsteation systems (including examination of
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documents and cadastral plans) may be more comihleXatter systems are considered more

useful. The FIG statement on the cadastre hasaisiay:

....In principle, title registration systems have batsein terms of greater security of
tenure and more reliable information. Furthermousers do not have to search through
old documents to find information on ownershipytlean rely on the information on the

title register. This usually results in lower traagdion costs.

Due to these and other reasons such as the pragréssthe title system is being accepted as a

better solution. As a result, the difference betwt two concepts has become grey.

4.3 Unifying Land Register and Cadastre: Trends to a Multipurpose
Cadastre

Overview

In the last sections, we have dealt with the imgrtrtnethods of land management-cadastre and
land register. In this section, we shall brieflpkoat the growing trends towards treatment of the
two methods in a unified fashion. Traditionalljpettwo systems were conceived as being

distinct subjects because of the difference irohistl emergence.

Objectives:
At the end of this section, the students will b2 db:
0 appreciate the importance of unifying cadastreland register, and

0 analyse some reasons justifying the move to a pwftiose cadastre.

For long, land register and cadastre have beenldtriny separate registry and institutions.
However, they are increasingly coming togetheratonf a unified or integrated registry. Some
countries such as Austria, Hungary, and Sweden l(Hed Data Bank System) have this
harmonised or unified land registry system calledltipurpose cadastre. Also most experts

assume that the functions do not require two sépagistries. As we have seen before,
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Cadastre 2014 replaces the traditionally separatttutions of cadastre and land register and

represents a comprehensive land recording system.

There are many reasons for the highly growing rfeednhultipurpose cadastre. Firstly, we have
globalisation and technology development which sup@and facilitate the establishment of
multifunctional information systems with regard lamd rights and land use regulations. The
other global driver is sustainable development Wwhiemands for comprehensive information on
real estate and on environmental conditions. Stigenkark once said, “The concept of
sustainability also includes the demand for esthbly comprehensive land policies, including

institutional issues such as good governance aunitiadtp access to land and property.”

Mario BLAZEVIC enumerates the following direct béiteeof harmonisation of land registry:
o Create an efficient land administration system igad property market,
o Faster registration,
o Harmonise data between the two systems,
o Improve customer relations and service provisioganize awareness campaigns among
stakeholders, aimed at supporting professionatsintiial institutions and real property

holders.

It is highly advisable to note that the two words highly interrelated both in meaning and
importance. Though there is as we mentioned someepdual difference between them, we

should remember that usually one leads to the aihe@nice versa.

4.4 Ethiopian Legislation on Immovable Registration

Overview
Our last discussions focused on the general soggméie and application of registration of real

property. In this section, an attempt will be maoleonsider the understanding and coverage of
registration of real property in our country. Batiee strong sides and limitations will be

highlighted taking into account both the legislativamework and practices.
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Objectives

This section will help the student:

» explain the importance of detailed laws coveringnynparts of registration of real
property and related matters,

» identify the provisions of the Civil Code addresggiegistration of real property and
limitations thereto.

» distinguish the present federal and regional lagmhs addressing rural land registration,
and

» evaluate the urban real property registration systed problems thereof.

4.4.1 The Need for Legislation
One feature of an effective cadastre is thatfibisided on a strong and practical legislation. All

systems depend on a sound legal framework of lawd bnd specific laws on land registration
and cadastre. Land laws must establish an effedadastre and indicate registrable rights
including those other than ownership. In this rdgagovernments must play the role of
facilitating the operation of a land and propertgrket, enable a mortgage market to function
and ensure that citizens enjoy security of tenyrprbviding particular laws.

Land registration must be established on solidliggaund. John Manthorpe recognises seven
important elements that land registration laws haveddress which are:
o Creating the institutional authority responsible émsuring the impartial maintenance of
land registers.
o Determining the method by which a register for wWiele jurisdiction is to be compiled
(systematic or sporadic).
o Establishing systems and procedures for land teamasid registration of other interests in
land.
o Specifying if the land titles are to be guarantdeyl the State (such as paying
compensation in case of error).
o Defining rules for original adjudication of registd title.
0 Specifying if the land register is title systemdeed system, and
o Creating arrangements whereby subordinate rulesregulations can be made by the

registration body to facilitate development and eustrative change.
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4.4.2 The 1960 Civil Code

Though inapplicable, the fundamental legislationreal property registration is the Civil Code.
One title, Title X, is devoted for this purpose aisdentitled as “Registers of Immovable
Property”. The title includes 93 articles governitigs important area of high economic
significance. These provisions are contained imdpters. The Code does not provide different
chapters or sections for cadastre and land repistegulates cadastre and land registration in a

unified approach.

It is of particular importance to mention that thke on register of immovables is not yet
applicable as its operation has been suspendely, s Civil Code provides the following

provisions:

Art. 3363. -Registers of immovable property.

(1) Title X of this Code relating to registers ofmovable property shall not come into force
until a date to be fixed by Order published in Negarit Gazeta.

(2) Until such date has been fixed, the provisioithe following Articles in this Chapter shall

apply in lieu of the provisions of Title X.

Art. 3364. -Transfer or extinction of ownership.

The customary rules relating to the formalitiebéocomplied with so that the transfer or
extinction of the ownership of immovable propertgynbe set up against third parties shall
apply.

Art. 3365. -Easements and restrictions to ownership.

The customary rules relating to the formalitiebéocomplied with so that easements, promises
of sale, rights of pre-emption or provisions preugnattachment or assignment may be set up
against third parties shall apply.
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From the above provisions, we understand that tx&gions on register of real property are not

binding. Instead, customary law will be applicatdegovern different situations.

Though this is unfortunately the case, we shaltudis the major parts of the Title on register of
immovables for different reasons. Firstly, we aeephopeful that the government will soon take
measures to apply these provisions as the imp@taheal property registration for sustainable
development is understood quite better than anye timefore. Secondly, although, these
provisions may not be complete and up to date duthe¢ various changes that occurred in
Ethiopia after their adoption, they meet the minimstandards for cadastre and land registration
and could, if applied, contribute irreplaceablytite country’s development. Third, the awkward
customary practices far behind in the administrabbreal property including cadastre and land

register:

Coming back to our main discussion, Chapter 1 té ™ regulates “keeping of registers and

publicity”. The principle of registration of reatqperty is provided under Art. 1553:

Art. 1553. Principle
Registers of immovable property shall be kept,aoheAwradja Guezat of the Empire of

Ethiopia, by the keepers of registers of immovattgerty.

What do you learn from the reading of the aboverigion? What makes and what does not

make sense?

We can understand that the provision has alreathgrezed the irreplaceable importance of real
property registration, i.e. registration of landldmildings irrespective of the mode of ownership
to land. It is also clear that this provision inaaty includes both cadastre and land registration.
In other words, in our context (context of the C@iode) “registers of immovable property”
means real property registration which in turn nseeadastre and land registration.

! Regarding rural land registration, the presenegoment has recently issued laws (Proc. No.456/2B68eral)
and Proc. No. 133/2006 (Regional, Amhara) regulgfiiw matters of registration, disregarding theilGode
Provisions.
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The word “Awradja Guezat” is an obsolete word a&sgnt and may contextually mean
“Region”.

Please carefully read the following 4 provisions:

Art. 1556. -Principal registers.
In each place of conservation and for each disticegister of property
and a register of mortgages shall be kept.

Art. 1557. -Register of immovables.
Where the state of the cadastre allows the adopfisnch system, a register
of immovables shall be kept in each district.

Art. 1558. -Register of owners.

Where the state of the cadastre does not allowrtnging up of a register of immovables, a
register of owners shall be kept in each distristead of such register.

Art. 1559. -Other registers.

The Ministry of Agriculture may, by a general ditige, or by a directive specially applicable to

one or more places of conservation, prescribe ¢éepikg of additional registers.

What are the main types of registration of an imaie property? How many types of real

property registration are envisaged by the aboueigions?

There are two principal types of real property ségtion, namely, a register of property and a
register of mortgage. In addition, where the sibratllows, a register of immovable shall be

maintained. If the situation does not allow theabkshment of a register of immovable, a
register of owners shall be kept. The law also reakepossible the keeping of additional

registers. Let us try to explain the meaning, rgt@and content of each of these types of
registration of real property.

c. Register of property
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What is property? Property here refers to the @stisror rights attached to an immovable object,
i.e. land or buildings. And what is register of peoty?

Art. 1567.Register of property- 1. Principle.
All acts, public or private, made inter vivos or n® causa purporting to recognize, transfer,
modify or extinguish the right of ownership of @menore persons over an immovable shall be

entered in the register of property.

So register of property means registration or r@@bracts such as contracts which establish,
transfer, modify or extinguish ownership right oleend or building. But we should understand
that the interest or right over an immovable is@ly ownership; it can also be other such as
use right and possession. This definition confaimnshat is normally referred to as land

registration as we saw eatrlier.

What are acts? Please carefully read the follownoyisions of the Civil Code:

Art: 1568. 2. Particular acts concerning property.

In particular, the following shall be entered i tfegister of property

in conformity with Art. 1567:

(a) acts of sale, donation, contribution in a parship, partitiorconpromise and contracts
creating joint ownership, where such acts haveranavable as their subject-matter; and

(b) acts by which an heir or a legatee acceptxeession or a legacy relating to an immovable;
and

(c) judgments which pronounce the annulment, redvamcar dissolution of the acts
abovementioned; and

( d) judgments which give a decision as to the asimp of an immovable upon an action for the
recovery thereof; and

(e) judgments which pronounce the sale by auctt@nommovable as a consequence of an
attachment effected by the creditors.

Art. 1569. - 3Acts concerning other rights over immovables.
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The following shall also be entered in the registgproperty:

(a) all acts purporting to create, recognize, timsnodify or extinguish a right of bare
ownership or usufruct or a right of habitation ogarimmovable; and

(b) all acts purporting to create, recognize, mpdif extinguish a servitude; and

(c) all acts purporting to create, transfer, modifyextinguish a contractual restriction of a right

of ownership or of usufruct relating to an immowabl

Art. 1570. - 4Legal actions.
Legal actions which aim at obtaining a judgmenbgeszing, transferring, dissolving or
extinguishing the right of ownership or anothehtigh rem over immovables shall also be

entered in the register of property.

Art. 1571. - 5] eases and acts concerning rents not fallen due.

The following shall be entered in the register adfjgerty:

(a) leases relating to a dwelling-house or apartneamcluded for a period of more than five
years; and

(b) assignments of rents not fallen due, covenaiated period of more than three years; and
(c) discharges for rents not fallen due given ineemte to a lessee or farmer-tenant for a period
of more than three years.

We understand that all types of acts related toewslip, those related to rights other than

ownership, leases and court jJudgements relatimgnaovables are registered in the register of
property.

d. Register of Mortgages
As you may study in your course on Security Devitésrtgage is a system by which debtors
may borrow money by giving their immovable as auség. Actually in Ethiopia, it emanates
from contract and the law or court judgment. Théuaand formation and effect of mortgage is
discussed under article 3041 and following of tivéd code, while its registration is discussed
somewhere else.

And what is register of mortgage?
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Art. 1573. -Register of mortgagesl. Principe.

The following shall be entered in the register afrtgages:

(a) all acts purporting to create, modify or extirgd a right of mortgage or antichresis; and
(b) all acts purporting to transfer a debt secimgd mortgage or a right of antichresis or

purporting to assign the benefit of priority attried to such right by the law.

Art. 1574. - 2 Attachment.
Applications for the judicial sale of an immovalole the initiative of a creditor, whether or not
enjoying a right of mortgage on such immovable]lsiso be entered in the regjster of

mortgages.

In the modern economy, mortgage plays a tremenaedy enhancing financial transactions in
the credit market and security for creditors. Rdogg the acts that establish such an important

mechanism is by far important. This is achieveduligh register of mortgages.

e. Register of Immovable

The third type of registration of real propertytive Civil Code is register of immovables.

Art. 1575. -Register of immovablesl. Principle.

(1) Every immovable existing within the distrgftall be registered in the register of
immovables under its number in the cadastre, dadfde assigned to it.

(2) The register shall contaian each of its leaves, a summary description of theowable
made with the object of its individualization.

(3) All acts subject to registration which concéra immovable shall be mentioned on the leaf

with an indication of their reference number inesthegisters and of their date.
Art. 1576. - 2 Conformity with cadastral survey plan.

(1) The registration and the description of eacimawable in the register of immovables shall be

made according to the measurements and indicadifathe cadastral survey plan.
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(2) The register of immovables shall be kept impanent and absolute conformity with such

plan.

What do you understand from the reading of the abprovisions? Register of immovable

involves the entrance of an immovable property icadastre system having a distinct number
and leaf. It also involves the description of theriovable property unit which involves, among

others, the area, location, boundary descriptiahlawel of fertility. This is in conformity with

what we traditionally refer to as cadastre as watmeed before.

Moreover, all acts subject to registration whicln@ern the immovable shall be mentioned on
the leaf with an indication of their reference n@nin other registers mainly in the register of
property. From this we can understand that theewdfit types of registration of real property
such as register of property and register of imrtas are interdependent and support each
other.

Another important point worth mentioning here isattiregistration and description of real
property during register of immovables is made tase the cadastral surveying that precedes
the registration. The register of immovables shalkept in permanent and absolute conformity

with the cadastral survey plan.

Do you recall the meaning of cadastral surveyirigidi, please go back and refer to the term.

d. Register of Owners

As was mentioned, when register of immovables tdemsible in the circumstances, then

register of owners shall be kept. What does regaftewners mean?

Art. 1583. -Register of owners.1. Principle.
The register of owners shall contain, classedphabetical order, leaves relating to each one of
the persons who, in an act registered in one optimeipal registers, are indicated as being

owners of an immovable situate in the district.

134



Art. 1584. - 2lmmovable owned in common
(1) Where an immovable belongs to several owndgafashall be drawn up in the name of each
joint owner.

(2) The position of each one shall be mentionethénleaf relating to him.

Art. 1585. - 3.0wnership of several immovables.
Where a person owns several immovables in a distiiere shall be drawn up in his name as

many leaves as he has separate immovables.

Register of owners involves the registration of tlnes of the persons who are indicated as
owners of a real property according to acts rejatio register of property or register of
mortgages. It does not matter whether a single pegderty is owned or possessed by several

persons or a single person owns or possesses lseva@able objects.

e. Effects of Registration

Certainly, registration of real property has sosgal effects. Please read carefully the following

provisions and try to apprehend some of the mdjecis of registration.

Art. 1637. -Duty to register acts.

(1) The keepers of registers of immovable properdy not decide on the validity of acts which
are presented to them for registration in the teggs

(2) They shall register such acts without delay mvtiee formalities required by the law have
been performed by the interested persons.

(3) The registration of an act in the registergxahovable property shall not constitute a

decision as to its validity.

Art. 1638. -Certain date.
The registration made in the registers of immovaloteerty shall confer a certain date to the
acts to which such registration relates or whiehfded in the archives of the place of

conservation as complementary or supporting doctsnen
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Art. ]640., -Ignorance of a registration.

(1) No person may take advantage of the fact thatith not know of a registration entered in the
registers of immovable property.

(2) Nothing shall affect the liability of the keeps the registers and of the State, where such

ignorance is due to a fault in the functioninglu# service.

Art. 1641. -Conflict between two registrations.

(1) Where two persons have required from the gaengon a right subject to registration, the
one whose right has been registered first in thesters of immovable property shall be
preferred.

(2) The right of the second shall be extinguishresbiar as it is in opposition to the right which
has been registered first.

(3) Nothing shall affect the rights of such secpedson against the person from whom he has

acquired the immovable.

Art. 1642. -Rights registered on treame day.

(1) Where two rights which are incompatible wititk other are entered in the register on the
same day, preference shall be given to the perbaseitle is the older.

(2) Where the titles are equally old or the pripof one in relation to the other cannot be
established, preference shall be given that number of the registration which in the regist

comes before.

Art. 1644. -Bad faith.

(1) The bad faith of the person who has requesteddgistration or required the right to which
the registration relates shall not affect the vglidf the registration.

(2) In such case the person to whom the registragiprejudicial may claim damages by proving

in a clear manner the bad faith of the defendant.

Art. 1646. --Notice of registration to the owner.
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(1) The person who has registered a right in thesters of immovable property shall, within
eight days, serve on the owner of the immovabighizch such right relates a copy, certified by
the keeper of the registers, of the form which Ien entered in the registers.

(2) He shall be liable for the prejudice that maydaused to the owner of the immovable or to

third parties by reason of his failing to complyttwsuch formality.

One important thing mentioned here is the relahgmbetween registration and validity of the
act such as contract relating to the immovable idd&gion has nothing to do with validity of the

contract/act.

Do you remember factors affecting validity of caatis in your study of Law of Contracts

course? Please once go to Art. 1678 of the CivdeCand recall them. Here we are clearly told
that “The registration of an act in the registefsiromovable property shall not constitute a
decision as to its validity.” If so, legally speagi what has registration to do with? It has to do

with publicity. Please read the following provissoof the Civil Code:

Art. 1561. -Publicity of registers.1. Principle.

The registers of immovable property are public.

Art. 1562. 2 Registers of immovables and of owners.

(1) Keepers of registers shall, on request, delveertified true copy of the leaf concerning a
particular immovable which is to be found in thgisters of immovables.

(2) They shall, on request, deliver a certifiecetoopy of the leaf or leaves concerning a
particular owner which are to be found in the resgisf owners.

(3) They shall, where necessary, deliver a ceatiicshowing that the leaf of an immovable does

not contain any registration or that no leaf contey a particular owner exists in the register.

Art. 1563. - 3Principal registersor supporting documents.
(1) Keepers of registers of immovable property Istralrequest deliver certified true copies of
the acts which are registered in the registersabgrty or of mortgages.

(2) They shall on request deliver certified trupies of the supporting documents kept by them.
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Art. 1564. - 4Form of copie®r certificates.

All copies and all certificates delivered by theeger of registers of immovable property shall be
of no effect unless they bear the seal of the pph@®nservation, the signature of the keeper or
of a person authorized to deliver the copy or #miftccate, and an indication of the date on

which the copy or the certificate was delivered.

Art. 1565. —Fees to be charged.

(1) The Ministry of Agriculture shall fix the feés be charged in respect of the various
registrations in the registers of immovable propert

(2) It shall fix the fees to be charged in respé#dhe delivery of copies or certificates by the
keepers of registers.

What we understand is that the registration of praperty is open to the public and that the
registration authority or officer has the primaagh or duty of giving any requested information

as to the various types of register-property regisegister of mortgages, register of immovables
and register of owners. Any interested part hasritjet to have access to this land related
information for any purpose or transaction with @ns) possessors, or immovables. The
government will in return get considerable incoryecharging fair fees for the important service

it is rendering through efficient supply of immolabnformation. Dear student this is actually

just the most important operation of Land InformatiSystems in almost all parts of the world

today.

Once the registration is kept public and accessithe public, no one can argue on the ground
of lack of knowledge about any information contaime the register of any type. In fact, the real

property registration officer can be held liable &my professional fault committed relating to

the task.

Have you now seen that by virtue of the Civil Cqulevisions just mentioned here, registration

does not affect the validity of the contract asmesn the contracting parties? But we should

mention here that today on the part of the counis issue is very controversial and that the
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Federal Supreme Court has recently decided thatratgpon affects validity of the contract on a

real property. What is your position? Please rbadattached case?

4.4.3 Rural

Dear student, the Civil Code provisions on regigiraof real property do not make specific
reference to rural and urban land separately. it beaunderstood that they apply to both rural
and urban land. Indeed, there is no strong reasonave different laws and structures for

registration of property with respect to rural amtdan land.

Nowadays, the Ethiopian government has issued watiand legislations both at federal and
regional levels. Such laws also principally deahwegistration of real property. It is really abi
guestion if these provisions are as complete apiin@sions of the Civil Code on registration,

and if they are meant to serve same purpose &itile€Code.

Setting aside that issue, the Government of Ethigmioclaimed the Federal Rural Land
Administration proclamation no. 89/1997. On top tbfs, the Federal Government recently
enacted the Federal Rural Land Administration aadd_Use proclamation no. 456/2005 by
repealing the former one. This law is generallyedied towards addressing land tenure

problems.

More specifically, the need to establish a condaigystem of rural land administration that
promotes the conservation of natural resource isidered as a means to solve the later. In
addition, putting legal conditions in place whicte &onducive to enhance and strengthen the
land use rights of farmers, pastoralists and peivavestors are stipulated as objectives in the
same provision. Above all, the necessity to esthbéin information database that enables to
identify the size, direction and use rights of thigerent types of land holdings in the country is
also one area of interest to the Federal Governnerthe official document of the Federal
Government called SDPRP, it is stated that thesugghts of farmers shall be protected through

registration and provided with certificate of usghts.
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In addition, the Federal Government five yearststiia plan document explains some action to

be taken pertinent to land administration and lamahagement issues. According to the same
document, it is believed that “to develop and gtkan the natural resource information system,
the establishment of database at Woreda levelbeilconducted. The plan encompasses the
establishment of natural resource database in 566edds that are found in the country. The

same source further states that, in the next fagrg/around 6.7 millions households will receive

first level certificate. In addition to this, stedi and research will be conducted in the next 5
years in pastorals and Agro-pastoralist area ofcthentry which focus on the identification of

the property rights and the development of methagloto record these rights.

The Federal constitution Article 52 (2) (d) emposv&egional states to Administer land and
natural resources. However, member States of tlaer&ke Government land and natural
resources laws shall be implemented in accordanitie the law enacted by the Federal
Government.

After 1997 some policy initiatives are made towaedsablishing sound land management and
land administration system through rural land reegigon and certification in Oromia, Amhara,
Tigray and Southern Nation Nationalities and Pedpdgional States. Accordingly, several of
these states have adopted rural land administrédiws. For example, ANRS has endorsed its
own land law proclamation no. 46/ 2000. This pro@#ion enables the state to determine the
administration and use of the rural land. Artic(8)6of the same states that, “so long as the land
users utilize the land according to the establishubels, this proclamation assures and secures
their holding and use rights” It further statesttfidhe objectives of the rural land administration
and use policy and proclamation are directed tosvaedabling the peasant to work for
sustainable development and making the same thefibi@any of such development by ensuring
tenure security” To implement the objectives ofsthaw the state enacted proclamation no.
47/2000 that established the agency called Enviemtah Protection, Land Administration and
Use Authority ( EPLAUA).

The Regional council of ANRS later replaced the d@utand Administration and Use

Proclamation no. 46/2000 by proclamation no. 133&2fbr several reasons. This law dictates
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that, “any Rural Land given to the right users kbal measured and the cadastral maps get
prepared by the authority in traditional way or raodtool. Hence, a system of unique identifier
shall be designed and implemented to clearly utaledseach parcel of land. The demarcation

that indicates the boundary shall, also, be madéefand”

On the other hand, Article 23 of the same is dgalbout rural land registration and data
maintaining. Sub-Article 1 of this Article stipuést that any land measured by the authority shall,
pursuant to this proclamation be registered inlrlamad registration book. To implement the
provision indicated under sub-Article 1 of this ial® the land registration shall be carried out
including the information explaining the full nanoé the land holder, the means of holding
acquired, boundaries of the land, the fertilitytg$a the land use type and the obligation of the
land holder.

On top of this, Article 24 sub-Article 1 of the sarmstates that any person, granted rural land shall
be given the land holding certificate in which thetails of the land is registered by the authority
prepared by his name and his photograph fixed eimer&ccordingly, the holding certification is
deemed to be legal certificate of the holder. Rmoeltion no. 133/2006 is supplemented by a
regulation.

Other regional laws include A Proclamation Provitle@®etermine the Administration and Use
of Rural Land in Tigray Proc.N0.23/1997 (amende#é002), A Proclamation to Provide for
Oromia Rural Land Use and Administration Proc.N&862 (and a regulation thereof in 2003),
and A Proclamation to Provide for Rural Land Usd Administration in the Southern Nations,

Nationalities and Peoples of 2003.

For a comprehensive understanding, please lodiedbtlowing table which gives a summary of

each of the pertinent laws based on the criter@edification.

Federal 2005 Ambhara 2006 Oromia 2002 SNNPR 2008 grayil997 and its

amendment 2002

Certificates/ book If jointly owned, Husband aniflenv | Joint Itis issued in the

141



of holding/title
deed

it should be
issued in the
name of both

Spouses

Spouses may
agree for joint
ownership after

marriage.

shall be jointly
certified to their
common holding

land.

In case of
polygamy, a
husband is allowed
to get a joint
certificate with
only one wife and
the other gets
independently.

If land is rented
out, the book of
holding remains
with the holder.

certification of
husband and

wife.

Title deed
remains with the|
holder if land is

rented out

name of the
household head
only, i.e., the name
of the spouse does
not appear in the

certificate.

Table:Synopsis of Rural Land Administration and Use Procimations on certification

4.4.4 Urban

Dear student, it was already mentioned that thel Cede provisions on registration of real

property do not make distinction as between runal arban land. Apart from that, while there

are emerging laws with regard to rural land regigin, urban real property registration, if at all

exists, is done with out legislations; there aféedent customary activities here and there.

It is worthy of mention here that the various laers rural land use and administration have

followed a separate direction in the sense that #dlress rural land and disregard the urban

one. That leaves the urban land registration almpstgulated which is really astonishing and

even dangerous.
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In a recent study made regarding real propertysteggion in Bahir Dar city, many experts (both
local and international) preferred that the urbeal property registration be made by the same

body and laws relating to the rural land registrain the respective region.

The responses from 20 interviewees (10 from EPLA& 10 from the Municipality and
Bureau of Urban Works and Development) is showthénfollowing table:

Question Answer

Of the two real estate registratioEPLAUA: 16 Municipality: 4
authorities (the Municipality/EPLAUA

which do you think is better to effect real

property registration?

.Institutional arrangement in operating real esteggstration in Bahir Dar

The justifications given for choosing EPLAUA forridling the real property registration both in
rural and urban areas are many. The first is théddtter available human, legal, technical and
financial resources already available in EPLAUA.eTéecond justification is related to the
commonality of the nature, principles, objectivesl significances, evaluation frameworks and
technologies of real property registration in respe both the rural and urban land. The third
reason is the saving of human, financial and teldyial resources. The fourth is related to the
need for the uniformity of the responses givenittalar various problems in land administration.
The fifth reason is related to payment of compeasatiuring expropriation. This needs to be
done based on similar rules to attain the requaedess and equality. The last reason pertains
to the urban expansion that is happening in Amhagion at an alarming rate. With similar
institutions and laws being involved in the lananamistration in the region, it will be quite easy
to administer the newly incorporated rural landshi® urban territory. We can add to these the

current global trend in the world towards multipogp cadastre and cooperation.

What is your position with regard to this issue?yda agree with the above assertions? Why?
Why not?
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4.4.5 Real Property Registration Authorities

It is now time to say few words about the instidofl set up of real property registration in
Ethiopia. The Civil Code has the following to sdpat this matter:

Art. 1553. -Principle.

Registers of immovable property shall be kept,aoheAwradja Guezat of the Empire of
Ethiopia, by the keepers of registers of immovattgerty.

Art. 1554. -Organization of the places of Conservation of regs

(1) The appointment and the status of the keefderegysters of immovable property and of their
assistants shall be as prescribed by the MinigtAgoiculture.

(2) The same Ministry shall prescribe the matesighnization of the places of conservation of
the registers of immovable property and ensuredfalarity of their functioning.

(3) It shall take the necessary measures for tepikg and the conservation of' registers of

immovable property.

What these provisions tell us is that registrabbreal property will be widely applicable in all
parts of the country. And it is the Ministry of Agulture that has the primary task of

establishing the registration offices together i@ required personnel and other matters.

Actually, at present, the authorities of registratiof real property are different for rural real
property and urban real property. As to the rurapprty, the federal land administration and use
proclamation makes it clear that the regional gowemts can establish authorities for the
purpose. Accordingly, states have established pubfgans for addressing environmental
protection, land administration and use activitiesr, example in ANRS, the Environmental
Protection, Land Administration and Use Authoritasvestablished in 2000 by proclamation.

The same is true for other regional states.
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Regarding urban real property, it is again impdrtarremember that legislation is non-existent
to address registration of property, especially lred register component. Even worse, the
registration practice is presently quite incompletevers very few urban places, and quite
traditional. For example, in Bahir Dar cadastre \stamted in September 1999. Spatial data
collection was done through detail topography syinge work. Parallel to the surveying work,
field investigation (collection of attribute dataps done. When we see the scope of the project
coverage and work performed at that time, groumdesting and socio-economic data collection
work was completed in 8 Kebeles (former Kebele0985,06,12,13,15 and 16) out of the

former 17. The completed number of plots was 7d®@n area of 820 hectares.

But, since 2004, the data collection and updaticiiviies had stopped, which hampered the
completion of the intended project. That meansrétad property registration process had ceased
to operate. The reasons for this are: lack of ggrasvareness of cadastre, lack of understanding
the significance of cadastre on the part of theiadtnators in the municipality, operating the
system by simple guess with out clear guidelines @nocedures (e.g., no regulations), lack of
correct attribute and socio-economic data, lactamhess and independence where the powerful
people were advantaged at the cost of the weakaplggenon-conformity with the physical
planning resulting in such as closing roads. Thasdblems in turn resulted in division of
opinion among the task force themselves- whethehdtuld continue or not in that way; and
chaos in the urban people. Only in 2006, a newegtojas designed to commence the stopped

real estate registration system. Time will revé#hé new project is going to be successful.

Other cities also experienced such cadastral peaati quite sporadic fashion. In Ethiopia, the
cadastral systems, when they exist, are handleshumnjicipalities. The municipalities normally
attempt the activity without any coordination wttre rural authorities of same purpose. On the
other hand, land register, i.e. registration oftrats of sale of building are conducted by Justice
Offices whose related tasks are given by variogssliaions. In fact, in the land registration
process, the copy of these acts will also be aechia the municipalities after the justice offices

prove that the contracts are made in validity.
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Additional Reading
Please read the following excerpt regarding laggsteation procedure in Addis Ababa city and
Bahir Dar City.

The Addis Ababa Municipality has been practicingransferring and registering immovable
properties for long without authority. There areg@amations 49 and regulations 50 as to the
establishment of the town of Addis Ababa as arodiand as to the issue and registration of
new title deeds in case of sale and gift of propfat the registration of any contract concerning
land respectively. The collection of fees and isseaof new title deeds is possible if and only if
there is registration.

But later on a legislation is issued which obliges tirban Administration to effect the registration of
ownership right of immovable, especially housesthaedransfer of ownerships. So it is the Urban
administration, particularly the "contract and Retgition Main Section”, which transfers ownership

rights over immovable properties when, for examgie,dwner sells his property to a certain buyer.

The Need for Modern Real Estate Management in UBthiopia: the Case of
Bahir Dar City MELKAMU Belachew Moges, Ethiopia) from www.fig.net

Land Registration Procedures (in Bahir Dar)

For land registration to be effected, there hafeosome act or decision based on which
ownership is transferred from one person to therothhis could be sale, donation, succession,
or court decision for debt. The direct observatidrthe practice reveals that the procedure is

different depending on the cause of transfer.

In the case of sale and donation, the parties finsstgo to the Justice Office. Whereas in the
case of succession or will they need not go taltigtice Office and instead can go directly to the
Municipality though the Office can register the lvdbcument in case of request. This is true of
transfer due to court decision with regard to d&he Municipality checks and receives the court
decision and transfers ownership title to the ajapli. In these cases of succession and debt
based transfer, the amount of fee to be paid bgpipdicant is decided by the court.
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Looking at the steps of land registration in theeen@ommon situations of sale and donation, the
procedure is the result of the interplay between lbstice Office and the Municipality. The
parties to the contract must bring together thedvabntract of sale, acquisition document, the
parcel map, the design plan, and receipt for taxneamt during their application for registration.

The ‘notary’ ensures that all these are fulfillexfdye ordering further process.

Having insured the fulfilment of all required docents, it sends a letter to the Municipality
requesting to check if the building is really lain the place as mentioned in the sale contract,
if it is free from debt or court attachment, anduesting the estimated value of the property. At
the same time, it sends another letter to the RitwoCommercial Bank if the Bank has not
taken the building as security for debt. The reteed bodies respond accordingly including
statement as to the date of acquisition, the typendl use, address and area of the property.

Then the Justice Office sends the estimated vdltieedouilding to the Finance Unit (located in
the Municipality’'s compound) in a letter. This Umharges 2% of the value as tax and the

Justice Office is notified about this fact.

Finally, the Justice Office approves the sale aration contract, and maintains its own file for
each applicant which contains the contractual desumacquisition document, the parcel map,
the design plan, and receipt for tax payment.dhtbends a letter to the Municipality stating that
it has approved the contract and requests theférans ownership title to the applicant. The
Municipality does so and opens a new file for tleevnowner. The file of the transferor is

considered as dead file but is kept in the arcfovany future reference.

What is the procedure in the municipality around¥ds it the same as or different from that in

Bahir Dar?

Summary

Registration of immovable properties includes cadaand land registers, which are important

means of developing efficient information systeros enly in Ethiopia but also in any country.
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A cadastre is just a system of writing or recordingividual land parcels or real properties. In
other words, it is a systematic description of lr@ units within a given area. Technically, this
description is made by the cadastral maps whictesemt the graphical indices of the individual
parcels showing the relative location of all pasciel a given region, and by written or textual
records which represent the attribute files of taslastre, in parallel. The most essential
information in the textual files is the identifiaat number and the area of the unit, usually

differentiated by the type of land use. It normaglipvides parcel-based information.

Cadastre serves quite several purposes: it bringsta guaranteed ownership and secured land
tenure, it provides security for credit and imprevwevestment, it helps develop and monitor land
markets, it highly enhances taxation, it helps cedland disputes, it helps facilitate urban
planning and infrastructure development, and so on.

Land register or land registration, on the othemdhaefers to Land as a legal object. Stated
otherwise, it refers to the public provision of ety of property rights to land such as

ownership, mortgage, easements and leases.

For long, these two methods have been handled frate registry and institutions. However,
nowadays, they are increasingly coming togethdomm a unified or integrated registry. Some
countries such as Austria, Hungary, and Sweden l(Hred Data Bank System) have this

harmonised or unified land registry system calledtipurpose cadastre.

In Ethiopia, the fundamental legislation on reabgerty registration is the Civil Code though
inapplicable. One title, Title X, includes 93 al#is governing this important area of high
economic significance. The code envisages two péhdypes of real property registration,
namely, a register of property and a register oftgame. In addition, where the situation allows,
a register of immovable shall be maintained. If$liaation does not allow the establishment of a
register of immovable, a register of owners shallkept. The law also makes it possible the

keeping of additional registers.
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The Civil Code does not make distinction as tolrlanad registration and urban land registration.
However, the Ethiopian government has issued vaniotal land legislations both at federal and

regional levels. Such laws also principally deahwegistration of real property, i.e. rural land.

It is worthy of mention here that the various laarsrural land use and administration, unlike the
provisions of the Civil Code, have followed a separdirection in the sense that they address
rural land and disregard the urban one. That ledlvesurban land unregulated especially in
matters of registration; and the registration pcacts presently quite incomplete, covers very

few urban places, and quite traditional.

At present, the authorities of registration of neadperty are different for rural real property and
urban real property. As to the rural property, tfegleral land administration and use
proclamation makes it clear that the regional gowemts can establish authorities for the
purpose. Accordingly, states have established pubfgans for addressing environmental
protection, land administration and use activitiesr, example in ANRS, the Environmental
Protection, Land Administration and Use Authoritasvestablished in 2000 by proclamation.

The same is true for other regional states.

In urban areas, municipalities handle the cadasystems, when they exist. The municipalities
normally attempt the activity without any coordioat with the rural authorities of same
purpose. On the other hand, land register, i.d@strajon of contracts of sale of building are
mostly conducted by Justice Offices whose relatslle are given by various legislations. In the
land registration process, the copy of these adtse archived both in the municipalities and

the justice offices; however practices may varyrfiglace to place in the country.

Summary Questions

l. Multiple choice questions

1. A system of writing or recording individual landrpals or real properties is best
described by the word:
A. Cadastre
B. Land register
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C. Cadastral surveying
D. Land information system
E. All

. A unit of land with homogenous tenure interestsjigaa unique owner/tenant,
land class and use is:

A. Parcel

B. Lease land

C. Property

D. Aand B

E. None

. One of the following factors is used to classifdastre:

Function

Type of right in question
Location and jurisdiction
Method of data collection
All

moowz

. One of the following is not a function of cadasirel land register:

A. Guarantee ownership and related rights

B. Enhance security for credit and investment

C. Promote separation of powers

D. Develop and monitor land markets.

E. None of the above.

. Which of the following factors does characterizeeffiective cadastre?

A. Geographical coverage
B. A trusted and independent administrative agency
C. IT application
D. All
E. None
. According to Hernanado De Soto, capitalism triumiphthe west and fails
everywhere else mainly due to a matter related to:
A. Real property registration
B. Election
C. Economic policy
D. Economic Liberty
E. None of the above

. A unified system of cadastre and land registeriled multipurpose cadastre. As
Cadastre 2014 represents a comprehensive realrfyropgistration system.

. Which of the following types of cadastres is redagd under the Civil Code?

A. Register of property
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B. Register of mortgage
C. Register of immovables
D. Register of owners

E. All

Part Il. True/False Questions

1. LIS is a broader concept than GIS.

2. Cadastre and land register are conceptually idantic

3. One difference between cadastre and land regstéat the former includes data
about the rights on the parcel and the latter atheuparcel.

4. The Civil Code provisions on registration of reabperty provide different
provisions for rural and urban land.

5. In Ethiopia, there is a tendency to adopt a unifssdtem of real property
registration for rural and urban land.

6. In Ethiopia, the wider practice is that land regison is undertaken by the courts.
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CHAPTER FIVE

LAND CONSOLIDATION?

Introduction
In many parts of the world, rural conditions hawetediorated and there is growing inequality

between rural and urban areas. Much rural infragire has deteriorated considerably. Villages
are becoming less attractive places in which te.llchools and other rural public and cultural
facilities are suffering from lack of attention. lRuroads are in poor condition, power and water
supply systems are less reliable, and communicatéord media infrastructure is inadequate.
There is high unemployment, and migration to urb@eas is resulting in a declining and ageing
rural population. Agriculture has developed intad@alistic structure of a relatively small

number of large-scale farms and many millions ofrmifarms. There is an almost complete
absence of the competitive, commercial family farthat are necessary for a globalizing
economy, and little is done to encourage people arkacapable of creating competitive farms

to do so.

Potential entrepreneurial farmers are unlikelyreest their time, energy and money if they
believe the quality of their life will be unsatistary. If the local school does not give children a
good education, if local medical facilities are awtilable, if there are no recreational areas to
enjoy on the weekends, if roads make travel diffiand dangerous, and if electricity is often
unavailable, those who could be successful com@aefermers may decide to follow a

different career if it offers them a better quabtylife.

Migration of potentially successful commercial f&yriarmers from rural areas will result in
agricultural production being left increasinglydither very large agricultural enterprises or to
those who have no other choice in life: the eldettye infirm, and those who are too poor to

invest in agricultural improvements needed to mexkisting farmers viable. Many owners of

2 This chapter is adapted from an article publishe&AO and can be found on
http://www.fao.org/documents/show_cdr.asp?url_fileg8CREF006/y4954e/Y4954E00.HTM
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micro farms will be forced to withdraw from agritule because of age or illness, and many of
their heirs have no interest in agriculture. A sgem such as this will cause continuing
degradation of the rural space and agriculturatipetion will continue to spiral downwards just
when it should be becoming stronger.

To prevent such a situation from occurring, rurave&lopment projects and programmes are
essential. Integrated rural development initiatit@enhance the quality of life must include
improvements to agricultural production, employmemntrastructure, public facilities, housing
and the protection of natural resources. In ordestich integrated rural development initiatives
to increase the attractiveness of rural areas, test be comprehensive, multidisciplinary and
cross-sectoral. Integrated rural development pt®jewst provide a suitable environment for
people who want to become successful commerciatdes; they must address the needs of
subsistence farmers who currently have no otheicehand they must provide opportunities in
the nonagricultural sector. To be successful, satdgrated rural development must take into
account the land tenure structure which includest mambers of small and fragmented farms.
Land consolidation can be an effective instrumemt rural development. Agricultural
development is one argawhich land consolidation plays a vital role. Larmhsolidation can
facilitate the creation of competitive agricultuggbduction arrangements by enabling farmers
to have farms with fewer parcels that are largat better shaped, and to expand the size of
their holdings. But because of the extensive natoirefragmentation and the growing
importance of rural space for non-agricultural msgs, land consolidation has become an
increasingly important instrument in strategies angjects to enhance the quality of rural life
through improving natural resource management andra@mental conservation, providing
infrastructure and services, creating employmenmgodpnities and ameliorating conditions in

villages.

Land consolidation can be used to improve the testiucture in support of rural development

by addressing land fragmentation. Fragmentatiorocanr in several ways, for example:

* As a fragmented farm, i.e. a farm that comprisasumber of parcels located some
distance from one another.
» As fragmented ownership, i.e. a farmer's holdirag thcludes land owned by the farmer

as well as land leased from others. The leased ttaal be owned by a neighboring
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farmer or it may involve a case of "absentee owmptswith the owner living in a

distant city.

Land consolidation can assist farmers to amalgarthetir fragmented parcels. For example, a
farmer who owns one hectare divided into five plsrogay benefit from a consolidation scheme
which results in a single parcel. Although the fasire remains the same, a larger and better
shaped parcel may allow the farmer to introduceebdarming techniques. However, such
micro farms are not suitable for most competitigei@iltural practices and land consolidation
can also provide farmers with opportunities to @se the size of their farms, for example by
acquiring land from state land reserves and lamkdyeor by having access to land of others
through sales or improved leasing arrangementsd lcamsolidation projects should result in
the amalgamation of fragmented parcels but theyldhalso include other appropriate
measures to establish an improved tenure strudhae supports rural development. The
emphasis of such projects should be on providiragtpral and needed solutions to problems

faced by farmers and other residents of rural areas

Land consolidation projects should support attsniptmake agriculture more competitive, for
example through the promotion of commercially vealbhmily farms. However, a goal of

establishing medium-sized commercial farms may @kamber of years to achieve and so
land consolidation projects may have to supportettarming models, such as part-time
farming that combines market-oriented productiothwionagricultural sources of income, as

well as subsistence farming for those who havetheralternatives.

Land consolidation projects will result in subgtaihchanges in land tenure arrangements and
these actions are executed under the leadershitate entity. Nonetheledand consolidation

is not a form of expropriationeither fully or partly. Land consolidation schens®uld not
dispossess people of their rights to land. It mikgr@pportunities for land owners to sell their
land to others but this should be done willinglgnd consolidation should not result in making
people landless. Instead it should enable all mders to benefit, and this should take priority
over benefits to the state. For this to happenyagarticipation of farmers and other rural

residents in the process is essential.
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Many countries in the world have implemented landsolidation. For example, a number of
countries in Central and Eastern Europe have egpdesnterest in introducing land
consolidation programmes to improve rural livelidlsoand the use of rural space. While
systematic, comprehensive land consolidation math&dong-tem goal of a country, there is a
more immediate need for knowledge on starting lemusolidation activities. This chapter aims
to show what should be considered in initial lar@hsolidation pilot projects and in the

development of a strategy to move from pilot prtg¢o an ongoing progranmme.

The chapter starts by showing why land consoligiasioould be considered within agricultural
and rural development policies and programmeses$icdbes the essential elements of land

consolidation and how it can be introduced in défe situations.

5.1 What is Land Consolidation?

General Objectives
Having gone through this chapter, the studentsheilable to:

» Explain the meaning and nature of land consolidatio

» List down the major elements or components of kemmsolidation.
* Mention the various types of land consolidation.

* Indicate some preconditions for land consolidateng

Appreciate the importance of land consolidation.

Overview
Land consolidation is sometimes incorrectly intetpd to be only the simple reallocation of

parcels to remove effects of fragmentation. Initgaland consolidation has been associated
with broader social and economic reforms from theetof its earliest applications in Western

Europe. For example, the first consolidation ititi@s of Denmark in the 1750s were part of a
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profound social reform to free people from obligas to noble landlords by establishing
privately-owned family farms. The consolidationfaigmented holdings did result in improved
agricultural productivity but this was not the omligjective of these reforms. In this section, we
will see that land consolidation project may addres wide range of rural development
objectives, ranging from agricultural improvememttllage renewal and landscape development

and protection.

Objectives:
At the end of this section, you will be able to:
0 Mention the various activities and problems addrédsy land consolidation systems.
o0 Mention the different types of land consolidation.
o Outline the major steps in a comprehensive landalwtation, and
0

Explain the preconditions for land consolidation.

5.1.1 Scope of land consolidation schemes

Land consolidation has always been regarded asnstnument or entry point for rural
development. Early concepts of rural developmenteweértually the same as agricultural
development because of the predominant role ofcalgmre in rural areas at the time.
Improving the agrarian structure was viewed as dadentical to maintaining the social
viability in rural areas; what was good for thenfigrs was good for rural areas. An overall
objective of early projects was thus to increagentét income from land holdings by increasing
the volume of production and decreasing its csfith this focus on agricultural development,
these projects served to consolidate parcels aladgenholdings and included provisions such
as irrigation and drainage infrastructure to imgravater management, construction of rural
roads, land leveling, soil improvement measures @rahges to land use such as converting

agriculturally inferior land into forest land or Wends.

Such agricultural improvements are still esserdiglrural space is now no longer regarded as
one of agricultural production alone. Conceptsunék development have become much broader
and have expanded to include increased environiemtareness and a wide range of
nonagricultural applications. The emphasis of laodsolidation projects has shifted from a

focus on restructuring agriculture to one of acligwmore efficient multiple use of rural space
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by balancing the interests of agriculture, landscapature conservation, recreation and

transportation, especially when land is requiredtie construction of major roads.

Environmental conditions are being given increagngrity. Roads are being constructed to
suit the landscape. Water bodies are being restofth with buffer zones. Land consolidation
projects are also used for the protection of weldaand to change land use patterns especially

in areas endangered by frequent floods or soii@nos

Land consolidation now encompasses activities idge renewal. Projects include providing
adequate land for new houses and workplaces towegdiving and working conditions. Along
with the changing rural economy, buildings previgussed for agriculture are renovated and

converted to other social and commercial uses.

In line with other changes in the concept of rndaVvelopment, land consolidation now places
increasing importance on gender inclusion, paridpy approaches and the use of mediation

and alternative dispute resolution in resolvingftots.

Land consolidation projects have also served tdemize tenure arrangements by eliminating
outdated rights of use, including some rights afeas, grazing, hay-making, timber-felling,
fishing and boating, and the extraction of peaty @nd sand.

In early consolidation projects the resettlementfasiers was often considered important.

Family farmsteads, originally placed in old estsiiid villages, were resettled at the external
perimeter of the consolidation project area. Aseascto motor vehicles became more widely
available, traveling from village to field was esxsand modern villages became viewed as more
suitable for retaining the rural population thaolased farmsteads. In some cases, farming
families were moved from congested areas to mostamti zones, often with considerable

reluctance. Such resettlements are less likelyeta leature of land consolidation in many

places since rural areas are not overly congestel] @ contrast, their populations are

declining. However, there may be occasions wharades spend more time traveling between

fields than working the land and resettlement mayabsolution if families are willing to

relocate.

5.1.2 Approaches to land consolidation

Overview
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The most effective consolidation instrument of tudgvelopment is comprehensive land
consolidation but at times other approaches sucsinaglified consolidation, voluntary group
consolidation, and individual consolidation initie#s can bring benefits. This section provides

an overview of these different approaches.

a. Comprehensive land consolidation

This includes the re-allocation of parcels togethwth a broad range of other measures to
promote rural development. Examples of such aawiinclude village renewal, support to
community based agro-processing, constructionmaf meads, construction and rehabilitation of
irrigation and drainage systems, erosion controlasuees, environmental protection and
improvements including the designation of naturserees, and the creation of social

infrastructure including sports grounds and othdsli facilities.

Procedures for land consolidation projects varynfrane country to another but they generally
involve the initiation of the project, design oktproject, inventory of existing land rights and
land values, elaboration of the detailed consdbdaplan showing the new parcel layout,
implementation of the plan, and finally a conclugiphase in which final records are produced.
The following box lists typical steps.
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1.

STEPS IN COMPREHENSIVE LAND CONSOLIDATION

Initiation of the land consolidation project.

a) Request for initiation of a project.

b) Analysis of the situation and identification of wieineeded and wanted

c) Preparation of an initial concept plan that states aims of the proposed project and
approximate estimates of costs and sources ofdingn

d) Approval of the request by participants and tages

e) Formation of a local management team with represient from the community

2. Design of the project.

a)

b)

d)

Selection of consultants to design the project.

b) Precise definition of the area and scope of tlgept.

c) Preparation of cost-estimate and schedule foptogct.
d) Evaluation of projected costs and benefits.

e) Preparation of cost-sharing formula.

. Inventory of the existing situation.

Identification or adjudication of boundaries and tlegal status of parcels,
including lease rights, mortgages, and easemerdsroitudes.

Delimitation of important environmental areas.

Determination of the value of parcels.

Handling of objections related to boundaries, owhgr and valuations.

Elaboration of the detailed land consolidation plan

a) Preparation of the draft consolidation plan simgnihe new parcel layout, location of
new roads and other public facilities, and idemidythose roads and facilities which will
be removed.

Presentation of several plan alternatives with -besiefit and environmental impact

assessments.

c) Review of the options for consolidation by papamts.

Preparation of the final detailed consolidation npléeo accommodate comments of

participants.
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e) Handling of objections.
f) Approval of the detailed consolidation plan.
5. Implementation of the detailed consolidatiompla
a)Selection of contractors for construction works, et
b)Construction of public works (agricultural improvents, levelling, drainage, new roads
with bridges and culverts, etc.)
c)Survey of new boundaries on the ground.
6. Concluding phase.
a)Working out compensation and apportionment of costs
b)Final updating of the cadastral map.

c)lssuing and registration of new titles.

The allocation of responsibilities for carrying adimese steps also varies between jurisdictions.
There is usually a clear division between respalitsibfor overall supervision, control and
monitoring functions, and responsibility for implentation. The responsibilities for the supervising
agency should be defined in legislation. One of fin& considerations in proposing a land

consolidation pilot project is determining the obnd responsibilities of the various parties.

Comprehensive land consolidation projects usualierextensive public works and so they require
the participation of a large number of central gaweent agencies such as the Ministry of
Agriculture, Ministry of Justice, Cadastre OfficdRegistry Offices, Ministry of Public Works,

Ministry of Environment, Ministry of Transportatiand Ministry of Rural Development.

With the trend towards decentralization, projectgreasingly involve local and regional
governments, municipalities, water boards or wassociations. These bodies are usually prepared

to play active roles and to cover part of the costs

The participation of farmers' groups and otheresentatives of civil society have always been
considered necessary but, along with the importaticduted to participatory development, their

involvement is becoming greater and is occurrinthatearliest stages of the process.

Comprehensive land consolidation projects introdonagor changes throughout the project site,

and they generally require the participation ofoahers in the project area. In many countries land
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owners can be drawn into a project against thdlr Reople may be required to participate even if
they oppose the project as long as they will neelas a result of it. The success of a project thus
depends to a great extent on the initial stepstédkebtain the support and cooperation of farmers

and other stakeholders who would be affected bytbgect.

Information and communication is essential. Peaplst understand how they will benefit from the
project and how the changes will impact on thenoviéling information on the financing of the

project, including who will contribute to financing important as it influences opinions of farmers
Providing information on the benefits of the projecequally important. Failure to communicate
effectively results in misunderstanding and eversleaiding rumors. Negative views that are
needlessly caused usually result in more difficidyotiations, delays and higher implementation
costs. Information must be tailored to the knowkedand attitudes of different groups of

stakeholders such as farmers and other resideriteecdrea, and politicians at the local, regional

and national level.

Because there are so many competing interesteeoivarious stakeholders, objections may be
raised regarding the initial inventory of ownershignundaries and values of parcels, and in the
preparation of the detailed consolidation plan shgwhe re-allocation of parcels. The role of

mediation in resolving some of these disputes t®bmng increasingly important.

A traditional principle has been that an ownerusticmot be worse off after consolidation than
before it. Projects often aim at ensuring that @ner's holding after consolidation is equal in ealu

to the original holding; if the value of the holdiis smaller after consolidation, equivalency can b
achieved by paying financial compensation. From paespective, if a farmer received poorer
quality land after consolidation, the amount ofdaallocated should be suitably larger than the
original holding to ensure equivalency. The deveiept of transparent rules defining the natural
yield potential of land can be important in defmpimalues. However, soil quality is not the only
factor in valuation and the value of a parcel carafiected by its position relative to other pascel

roads, farm buildings and homesteads. "Equal vaki#ius not only a question of soil values but

includes all factors that have a substantial impadhe use of the land.

The principle of equivalency may be difficult tppy in practice, particularly when topographic
conditions limit the arrangement of new parcelserewhere land is not irrigated, variations in

water conditions and supplies can have a consitkemafbuence on the location of farms and the
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arrangement of parcels. The existence of vinesfiauidtrees further adds to the complications of
ensuring equivalency. These valuation problems wmeally overcome by including farmers
respected by community members in the land valoaBams or committees along with valuation

experts.

Instead of merely maintaining the same value adteproject, land consolidation offers the
opportunity for some owners to enlarge their hadinThis may be done as other farmers choose to
exit from agricultural activities. In some systeragarmer participating in a project may be bought
out completely or partially to provide additionahb for consolidation purposes. Land banks are
also used to allow farmers to increase their hgsliand to cover requests for land for public
facilities such as new roads, recreational sitesemological protection areas. The transfer oestat
land reserves to a land bank should be addressesl mational land consolidation strategy.
Privatisation of land could take place through landsolidation projects and a land bank could buy
land in other areas for specific purposes of futprejects and to provide alternative land for

compensation for land used for public facilitiets, e

Some systems place limits or restrictions on righieng the project. For example, owners and
tenants may not be allowed to make changes whifeltahe property values without authorization

after the valuation inventory has started.

Ensuring that the project is cost-effective isctali Geographic information systems and satellite
positioning systems are now routinely used to rediiime and costs of surveying and planning.
Several countries have developed semi-automateédmsgdor use in designing the new layout of

reallocated parcels.

Project management is important in order for thegjgat to keep to budgeted costs and the time
schedule, to maintain rapport with participants] &m ensure the legitimacy of all decisions and
actions. Technical management skills are also itapbras huge amounts of data are collected and

used.

b. Simplified land consolidation.

Some countries have introduced simplified versiginsonsolidation. Simplified land consolidation
optimizes conditions in the agricultural sectootigh the re-allocation or exchange of parcels, and
the provision of additional lands from land bankbese simplified projects are often combined
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with the rehabilitation of infrastructure- and soimes the provision of minor facilities. They do
not include the construction of major public worksit they can provide the framework for their
construction at a later stage. Procedures for #iegblland consolidation projects tend to follow

those of comprehensive projects but some of th@nements may be relaxed.
c. Voluntary group consolidation.

Some countries provide for mutual agreement witleleonent of compulsion. As consolidation is
entirely voluntary, all participants must agredyfubith the proposed project. As a result, voluptar
projects tend to be small, and voluntary consaltatends to be best suited to address small and
localized problems. In some countries, voluntargjgmts usually have fewer than ten participants
but in Denmark almost all land consolidation prtgeare carried out in a completely voluntary
process and are typically based on negotiations abbut 50 land owners, although some projects

have involved about 100 participants.
d. Individual consolidation

Consolidation of holdings can take place on anrmfd and sporadic basis. The state is not
directly involved and so these initiatives do natlude the provision of public facilities. However,
the state can play a significant role in encourggionsolidations that improve agriculture by

promoting instruments such as joint land use agee¢snleasing and retirement schemes.

5.1.3 Preconditions

A number of conditions should be in place befolaral consolidation project can be undertaken.
Stakeholders should be willing to participate aadivin the decision-making process of a project.
The process should be demand driven and a projeansist be identified where local citizens and
community authorities are interested in land cadsatibn. For the project to be most effective,
reallocation of land parcels will need to be comsis with the rural development and agricultural
sector strategy, and the protection of natural uess. A land bank is very important in a
comprehensive land consolidation programme buboukl not be considered to be a prerequisite
for a pilot project. However, the site selectedtfog pilot project should have adequate supplies of
land owned by the state or local government thatbeaused for exchanges, to enlarge holdings and
to locate public facilities. While specific land rsmlidation legislation may not be needed for a

pilot project, appropriate legislation must exist grovide a legal basis for the project. These
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conditions may not exist and so may have to beldped.

5.2 The Importance of Land Consolidation

Overview

Life in many rural areas is characterized by desireg opportunities to earn a decent living in both
the agricultural and non-agricultural sectors. Téitsation occurs for many reasons, and efforts to
enhance the quality of rural life must combine ioyaments to agricultural production,

employment, infrastructure, housing and the pratacof natural resources. Such integrated rural
development must take into account the land tesuoeture which includes vast numbers of small
and fragmented farms. This section illustrates whgt how land consolidation can be an effective
instrument in advancing rural development andghhghts the need for countries to develop their

own strategies for land consolidation.

Objectives
Having read this section, the students will be atle

* witness the contribution of land consolidationrtgrove rural conditions.
« explain the principles of modern land consolidation
* mention matters to be covered by a land consotidatirategy, and

-cite cases of land consolidation project in Etiaop

5.2.1 The rural situation and land tenure

In many parts of the world, rural conditions hawtediorated from time to time. There is growing
inequality between rural and urban areas, with nmbshe poor now living in rural areas. These
areas are characterized by declining populatioaisate increasingly represented by women and the
elderly. Rural-urban migration has been a predontipanale phenomenon and women now make
up a large percentage of the rural poor. Housemaihbers in rural areas are much older than those
in urban areas and increasingly households aresldagdthe elderly.

High unemployment is a common feature of rurahsrén most countries, the agriculture sector
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accounted for the greatest decline in employment.

Rural infrastructure has often deteriorated comsiolg and many rural roads, irrigation systems
and erosion control measures are in poor condifibe. roads and irrigation and drainage systems
that were originally designed to suit the cultieatiof large tracts of land have often not been
reconstructed to suit the new smaller family farrRawer and water systems are prone to
breakdown and other rural public and cultural faes such as schools, libraries and community

centres have also suffered from lack of attention.

Environmental degradation has sometimes increased fime to time, for example, through the
deforestation of valuable species, inappropridtegge of soils and a failure to maintain a balaote

nutrients in the topsoil.

The agricultural structure comprises some veryddarms and many millions of micro farms, with
an almost complete absence of intermediate-sizedpettive, commercial farms. For many

farmers, their strategy is one of trying to surwvigh no clear vision of how to advance.
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Which of the following criteria of land tenure structure apply to Ethiopia in your view?
* The great majority of farms are very small, usuaihder five ha and with many

smaller than one ha.

e Farms comprise a number of parcels.

» Parcels are often some distance apart, and canditarent administrative districts.

» Parcels are often awkwardly shaped for agricultptaposes. Some parcels are very
narrow and long.

» Farms are often owned by the elderly.

* Farms are often jointly owned by a number of people

Farm owners are often absent, with many livingripan areas.

* Owners sometimes do not have legal titles.

Farmers wanting to enlarge their holdings face yrdifficulties. The main way in which land is
transferred is through inheritance, and land market weak. People wanting to transact with land
have great difficulty in determining what land midie available for the purpose, and they often
face problems in identifying who holds rights te tland. Records may refer to the original, often
deceased, owners and present heirs may be difficulbcate, especially if they are not local

residents. Delays in clarifying ownership/posseassiod issuing title add to the problems.

5.2.2 Rural development and land consolidation

An important part of policy practiced in many paofsthe modern world is to reduce disparities
between urban and rural areas by improving thd rmitzation. Upgrading conditions in rural areas
requires sustained programmes and projects thdtttedhe development of farms, villages and
small towns, and the rural space in which theyteBiscause rural communities have diverse needs,

an integrated approach to rural development shiogldde:

* Improving the agricultural sector by enabling farsméo become more efficient and

competitive, and better integrated in agricultutains.
* Encouraging alternative ways of agricultural pragutsuch as the implementation of agri-

environmental measures and good agricultural presti

» Strengthening the rural economy by promoting brbased growth, including supporting
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non-farm activities and providing access to creddrkets and infrastructure support.

* Improving social conditions by promoting employmeapportunities and providing

increased access to social services, water anthBani
* Providing greater protection of natural resourages far their sustainable management.

« Ensuring greater participation in the developmeatess by those usually left out of it.

The success and sustainability of rural developmengrammes will depend to a large extent on
how they address the vast numbers of 'small arghfeated parcels. Growing numbers of land
owners are being forced to withdraw from agricudtbecause of age or illness. Many of their heirs
have no interest in agriculture and are divorcaamfrvillage life. Other land owners wish to
consolidate and enlarge their holdings. Projectgpstting agricultural development, natural
resource management and broader aspects of ruelbgenent must address the consolidation and
enlargement of holdings. Land consolidation carused as a highly effective instrument in rural
development, providing land owners with new oppaittas to improve their situation.

Land consolidation can lead tmprovements in agriculturéAllowing farmers to acquire farms
with fewer parcels that are larger and better sthaged to expand the size of their holdings enables
them to become more competitive. Improving the terstructure can facilitate the adoption of new
agricultural technologies leading to a more prosperand efficient agricultural sector. Benefits
from land consolidation include increases in grossome of farmers and a reduction in the

working hours in the field.

‘ PRINCIPLES OF MODERN LAND CONSOLIDATION ‘

* The objective should be to improve rural livelihsadther than to improve only the prima
production of agricultural products.
* The end result should be community renewal throsiggtainable economic and politigal
development of the whole community, and the pratacand sustainable management of
natural resources.
* The process should be anticipatory, democratic ammunity-driven in practice and npt
only in concept.
e The intervention should be to assist the communitgefine new uses for its resources and
then to reorganize the spatial components accdsding
* The approach should be comprehensive and crossakahtegrating elements of rural and
broader regional development including the rurdlanrlinkages.

=

y
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Land consolidation can promotmproved management of natural resourcRationalizing the
tenure structure can facilitate environmental proé® and can support better land use planning and
land management. As a consequence of economicageneht, increasing amounts of agricultural
land are identified for industrial and housing msgs, highways and other projects. Land
consolidation can help in addressing potential latisfover changes to the use of land. Projects can
use land consolidation to provide alternative lasdcompensation to owners of agricultural land

designated for other purposes.

Improved planning of water and other resourcesnoftequires the readjustment of parcel
boundaries. The structure of land can have a suimtanfluence on the geo-ecological and bio-
ecological resources. The size and shape of partessliope and type of land use can work to
either cause or prevent the degradation of sotlslamdscapes. Increasing the size of micro-parcels

can enable farmers to use less intensive methabfatecrease adverse environmental effects.

Land consolidation can play an important rolémproving rural development¥When applied as an

instrument of rural development, land consolidatioan improve the efficiency and cost-
effectiveness of public and private investmentgransportation and communication networks,
utilities and irrigation systems. By facilitatingrmewal of communities, land consolidation can
promote social stability. Many communities thatvéaexperienced land consolidation show
increases in the number of new jobs created whdirn lead to increases in tax yields. Potential
conflicts between the promotion of economic growtithe agricultural sector and the protection of
the environment can be avoided through integratchll land planning and the effective
coordination of all interests. Land consolidatiaijpcts can serve to provide the framework for

implementing such integrating local land planning.

Land consolidation projects also servergprove land administration systeras they provide an
opportunity to clarify and update ownership recor@ise better quality of information on land
rights in turn facilitates the development of landrkets and the management of land conflicts.

5.2.3 The need for a land consolidation strategy

Important structural changes to agriculture canupedfectively only if land consolidation is part o

integrated rural development. Without a concertéarte structural changes are likely to be limited
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in scope and to occur at a much reduced rate. Famaeognize the problems of land fragmentation
but the market and voluntary efforts to consolidatéee not made significant impacts. A land
consolidation strategy is needed to ensure thagssecy resources and assistance can be provided

to farmers and other rural residents in a coharertner.

A land consolidation strategy should recognise thabl society is diverseNon-agricultural
interests must be considered along with those atalture. The farming sector itself comprises
groups having very different interests and asmirsi Subsistence farmers very often have no other
opportunities. Some owners use subsistence farasregtemporary coping strategy while for others
it is a permanent condition: land consolidationreztrmake them landless. Part-time farmers often
maintain farms only as a sideline to supplemenir titrromes and do not necessarily want to
expand their operations. Small family farms thashwio increase their production for the market,
and larger-scale commercial farms, are usually@sted in expanding their operations. The needs
of farmers are also diverse. Some do not want a@mn@thers want to reduce problems of
fragmentation and poorly shaped parcels, and yergtwant also to increase their holding size.
Some farmers need assistance with extension ssnadoedit, machinery, processing facilities and
marketing while others have addressed some oif #fiese problems. Land consolidation must be

attractive not only to large-scale farmers; it mygpeal to a broad cross-section of rural society.

The strategy should accept tmait all fragmentations a problem.In some cases fragmentation is
beneficial as it reduces risk by giving farmersraager variety of soils and growing conditions,
especially in mountainous areas. Having fieldsitier@nt elevations, or maintaining coastal and
upland parcels, enables farmers to grow a wideiletyaof crops. Some fragmentation can be
neutral. A concern of early land consolidation pot$ was the time taken to move between fields,
and while this remains an important issue, it hasome less of a concern as improved access to
trucks and other motorized equipment has allowethdas to travel more quickly and less
expensively from one field to another. Fragmentatid holdings will and should occur as farmers
respond to changing market conditions by periotlicaxpanding and contracting their operations
by leasing land in or leasing it out. It will not lpossible or even desirable to eliminate land
fragmentation entirely. Land consolidation must redd cases where land fragmentation is a

problem and not impose a solution where it is reded.
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The strategy should ensure that land consolidairotects and enhances the environméand
consolidation is not automatically beneficial ahd strategy should ensure that efforts do not make
the situation worse. An over reliance on certachtgcal aspects of consolidation in projects has
resulted in degradation of nature and the landscapé in over-production at the cost of the
environment and bio-diversity. Poorly designed g@ctg have resulted in land degradation by
encouraging the use of unsuitable land for agucaltpurposes and have caused the drying up of
wetlands through the construction of inappropridtainage systems. Rivers were canalized and
hedges removed, resulting in soil erosion througthecked rain runoff, and in damaged habitats

of native plants and rare animals. Land consoliashould not cause environmental damage.

The strategy must recognize tieed for diverse local solutionsand consolidation must take into
account local agricultural, economic, social andiemmental characteristics, and must be based
upon expectations and needs of the local rural latipns. Consolidation projects in mountainous
areas, or in forested ones, will be quite diffeffeotn those on agricultural plains. The influenoés
environment and culture, along with financial coaisits and other limitations, will make a range

of consolidation approaches necessary.

At the same time, a land consolidation programmié lvave toaccommodate national and sub-

national prioritiesas well as local ones. The strategy should address:

* Institutional issues: what tasks should be donetst level by which institution, and
how will participatory, local level "bottom-up” imvement be implemented.

* Financial issues: how will money to pay for landhsolidation be sourced, and how can
the process be made cost-effective.

* Legal issues: what will be the legal basis for iempénting land consolidation.

e Capacity building: how can participants at all lsvand in all sectors acquire the
knowledge and skills they need to carry out thesponsibilities.

* International cooperation: how can countries gaiceas to the technical and financial

resources of donors.

The strategy should look atphased approach to land consolidatidone to the complex
nature of rural development. While the ultimate lgafaa country may be a comprehensive
land consolidation programme, it may be necessapraceed with a learning phase. Land
consolidation measures should provide experienddrdarmation on institutional, financial,

170



legal and technical matters relevant for the desifghe comprehensive programme.

5.3 IMPORTANCE OF A LAND CONSOLIDATION PILOT PROJECT

A land consolidation pilot project is a way to lthe foundation work to be carried out under a
long-term programme. A pilot project pioneers neppraaches and techniques, and thus its
initiation, design and implementation may diffeorfr the operations of later projects. Many of the
organizational and legal elements that would bertafor granted when implementing projects
within a mature programme will have to be estalelishnd tested in a pilot. Such pilot projects are
a vehicle procedures and gaining experience amdntation needed for the long-term programme.
Pilots thus allow for a phased approach to landschaation. Before beginning any land
consolidation work, rules governing responsiblecpdures must be defined and approved. This
section describes areas in which such rules wilhdeded and identifies requirements that must be

met to start the project.

When starting a pilot project, the process mayrioee iterative than in the case of projects in a
long-term land consolidation programme. What iduded in the scope of the pilot project (e.g.
agricultural improvements, environmental protectipablic facilities, village renewal, etc.) will
depend on the location selected for the pilot mtoj€he selection of the project site in turn viod
affected by the willingness of a local communityats farmers to participate in the project. This
willingness will depend on the improvements to beved and the way in which the costs will be
shared between centrgaknmeniagencies, local governments and individuals. Segutonor funding

will affect the financing of the project and whatimcluded in the scope of the project.

Who will be assigned legal responsibility for tla@d consolidation? A government agency
should be assigned overall legal responsibilityléord consolidation. In countries with long-
term land consolidation programmes, the land codatibn agency typically has experts in
agriculture and agriculture engineering, land adstiation, environment and landscape
management, rural infrastructure, water managenfieatices and project management. This
level of expertise will typically not exist in tHead agency in a country which is planning a
pilot project. The pilot project should serve temtify how the necessary skills and expertise
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can be acquired.

The lead agency should initiate the developmené ofational land consolidation strategy that
identifies land consolidation as an instrumentwhl development. It will also be responsible for
getting land consolidation pilot project activitiesgarted. During the project, work may be
contracted to various individuals or companies uride final responsibility of the lead agency for
the project. The lead agency will have to coordinaith various line ministries that would become
involved in a pilot project, the local governmertieve the pilot projects will be sited, and perhaps
donors.

Some of the rules that will need to be establistvbeén working towards the pilot project are

summarized in the following box:

ESTABLISHING THE RULES, ROLES AND RESPONSIBILITIES
Before a project can start, the following questiaiEneed to be answered:

* Who will be assigned legal responsibility for lacmhsolidation, i.e. what is the lefd
government agency?

* Who else will participate and how will efforts beardinated?

» How long should the project take?

* How can additional lands be acquired for publidlittes and enlargement of farmsp

* Which community will be selected for the pilot?

* What will be included in the pilot project? Whatpmvements and benefits will fje
provided?

» Will the benefits exceed the costs?

* How will costs be shared?

* How will leases, servitudes and mortgages be tilgatéhe project?

* How will the request for the project be initiatetdeapproved?

* Who will supervise the design and implementatiothefproject?

» How will the adjudication process be carried out?

* How will the valuation process be carried out?

 How will changes that are made during the projecownership and valuation fje
handled?

» How will the detailed consolidation plan be prepbaad approved?

» How will the consolidation project be implemented?

* How will the change to property rights occur?




Therefore, a sound land consolidation project ranstver all these questions.

Please read the following excerpt to further undexd the possibility of application of Land

Consolidation in Ethiopia:

Tenagne Kebede, Land Consolidation Practices and Bsibilities in Amhara Region: the Case
of Koga Irrigation Project, (Sweden, Stockholm, Rowl Institute of Technology, 2007) at
39-49

The ongoing Land Consolidation (in Koga Irrigatieroject)

The regional as well the federal government putkigga Irrigation project as an element of
strategy to construct large and medium level irtiga project to increase irrigated land which
contribute a lot to the development of agricultsextor and the economy of the region as well as
the country, by increasing the earnings of subststefarmers living in the target area. Currently
the focus of land administration is only in regaion and measuring of land and issuing certificate
to landholders. Land consolidation stated insigrafitly in the land law, quoted "the interesting
persons are encouraging through providing free merwegarding measuring and registration
activity, they will not pay to change the book ofiding”. However, to enhance LC, the law ought to

include additional means of incentive.

a) Grouping of fragmented plots in an averagevad ha size following the irrigation system
design (in some places it can be down to 1 ha)
b) Consolidated fragmented plots will be located antg one block as a parcel
c) Enhancing farm plot arrangement, together with pdate, shape and layout, through a
suitable grouping of smaller and rough shaped piots regular size and shape
d) Consolidating farmer's small, non-adjoining plot€attered in many locations into
comparatively large ones. This kind of simple ctidation is likely to be best suited to

address the project area problems.

The consolidation which is going on Koga Projedinisially starting by grouping scattered parcels

and having one regular shaped and larger size ofllapproximately equivalent in land quality and
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size to the original land. The implementation mdtlsogrouping of land to a size of an average of 2
ha, by following the tertiary canal design undee tbrinciple of proportionality to previous holding

of entitled holder. The relevance of proposed plahbe piloted within two kebeles.

This system will make it possible to create feasidgricultural production arrangements by
enabling farmers to have farm in one place withtdyeshape and opportunity to employ modern
farming inputs on their holding and pave a way lbetter form of land consolidation in the future.
The total land parcels before land consolidatiooigping and redistribution were about 25500.
Sources from register pointed out on an averagehdarmer may posses 5-6 parcels and one
farmer has 12 plots with a size of about 2.4 hexgaiThe proposal of land consolidation plan to
redistribute land after grouping is to that eachrrfeer shall have one parcel. After land

consolidation the expected number of parcels walhiore or less to be 10000.

Land consolidation ways applied here to encourape introducing and implementing of
appropriate land use planning for sustainable usaatural resource and environment protection
associate with soil improvement and leveling. As @eperts, it is difficult to conclude land
consolidation is the only remedy for the preserdbegm. The structural influences enforced land
fragmentation like population growth, land redisution and lack of non-farming employment

opportunities are the main constraint in the region

As per land register 2005 and woreda experts anth dallected during group discussion, one
farmer has unto 64 -102 plots having a total sikz&.04ha. Therefore where is the applicability of
minimum holding size? The issued law put restnmchot to fragment the land size bellow 0.2 ha in

rain fed agric and 0.06ha in irrigated agriculture.

Need to Resurveying and Registration

According to Ato Bayeh Tiruneh the cadastral syinvg carried out before land consolidation has
its own purpose some of it is, to collect inforroaton the number of parcels possessed by each
farmers, to know the number of beneficiary farmard to know the number of farmers possessing
more than one plots in the command area (to suinfeymation for land redistribution).

Based on these objective about 25455 parcels areeged and registered and mapped on the
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project site. But the recent proposal drawn by LfBTgrouping and redistribution plan indicates

the need of resurveying the parcel in order torefine previous activities.

As per LRT proposal the reported re-surveying agwegistration activity ought to be implemented
to be sure of the size and the eligible individiealeach plot. The first registration and cadastral
surveying activity is employed in the whole commargh and additional kebeles. However some
plots in between remained unregistered and surveyédctrefore to make reliable and valid

data/information, the team starts new surveying aagistration.
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Ambomesk kebele plot layout before land groupird) an

redistribution/consolidation
SCALE 1:2200
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Plot lay out after land grouping/ land consolidation
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The Koga irrigation project consultant company allid some surveying activity with
the support of high satellite imagery at lower let@ the resolution ofdm®. The

accuracy of measuring and demarcation is the hsties as stated by Lars, since it is
associated with compensation. As per Ato Bayehn@&irlnead of land Administration,
registration in the region achieves success in s8egwf use right, some how reducing
land disputes there is a rough data collected frouarts that indicate reducing of land

litigation and paved a way to the possibility ofuiie over all land transaction.
Demarcation of Plots

Land registration and demarcation of individual plboundaries took place in all
woredas in traditional way of measuring during 200#e borders of the command areal
Kebele's and individual plots were demarcated withdern equipment like total station
in 2005.

Parcels ofland which will be allocated to individuseneficiaries might be less than their
previous holdings, taking into account the prineipdf proportional redistribution.
According to Land Redistribution Committee/LRT Ioeindary of the project and each
farmers parcel will be demarcated with white cotbistones to reduce or avoid disputes
that can be emerged later on.

I mplementation Principles and Methods

The implementation follows principles and methodsd consolidation is the under
going activity of the project). Currently it starits two blocks located in two kebeles as a
pilot and it will be completed almost in June 2086. many correction measures will be
carried-out during and after the completion of tlpiaper. The main principle in land
grouping is that every eligible person should hawe rectangular irrigated parcel. The
other principle is that every entitled person méyamn a proportional size of land when
it is compared to previous holding. Approximatelery eligible individual may have a
loss of 20% of his holding to substitute landsfiomers who loose their lands for the
dam and other constructions (i.e. if one individpaksesses | ha of land he may loose
20% of his holding to compensate the expropriasechérs).
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In the method priority will be given for eligibladividuals and then losers may follow

(meaning the first farmers to obtain irrigable landre previous holders).

Most individual holders use extremely low-sizedllareas, in which subsistence farming
is practiced as a solution as permitted in the ldad and there can be two kinds of
possessions i.e. possession in groups and indilWduBhe minimum size of irrigable
land stated in the law is 0.06 hectare, so posssesswuld be grouped under the limited
holding size.

The EPLAUA team proposes the following activities:

* To train Land Redistribution Committee and Land Adstration and Use
Committee (LAUC) since they are responsible to leedistribution after land
grouping.

* Re-measuring and re-registering of parcels tedan command areas through
employing cadastral surveying.

» Refining the re-registration activity througkdring of concerned farmers

* Grouping of and with an average of two hectarese (trouping and
redistributing is based on the tracery canal desiipat is arranged in two
hectares size).

» If possible the responsible body (LRC) will makeeffiort to allocate irrigable
land with perennial trees to the entitled possessor

* Recognition and demarcation of degraded farm laiibdbe done by LRC.

» The LRC committee will consider the distance fraitmétead to parcel in Gott
(sub-village) level .

* During land redistribution priority will be givenot those who have land in

command area.

There are also some other activities that will mepéoyed during land grouping and
redistribution-land consolidation. The team of exgeand stake holders jointly need to
develop a single yet flexible mechanism to adoptwide variety of needs of entitled

users by considering the land redistribution (gpups, individuals, governmental and
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non governmental holdings).

To prevent further fragmentation, which is progiresly more considered as an
impediment to agricultural development, land coitadlon agenda is to be started and
implemented with the support of government at iddal level based on voluntary

farmers.
Farmersvs. Public Needs Regarding Land Consolidation

Land consolidation is an important tool for rura¢eelopment, but the economical, social
and political conditions are not in direction to Ihtegrated land consolidation requests
huge amount of capital. Depending on the Ethiogiandition, simple land consolidation

in irrigable as well as rain fed agriculture can beffective. Some activities such

increment of land exchange can be indicative ®functionality.

Simple land consolidation/grouping and distributinig significant and, if run
successfully, it possibly will build a considerabtatribution to rural poverty reduction.
The main opportunities to enlarge food security Andsehold incomes are being missed
because of insufficient handling of natural res@urd@he most critical management

challenge is how to address public needs.

Farmers recognize the impact of land fragmentagwoan in the rain fed agriculture. The
difficulty there is absence of designed means toaway from the problem and having
fragmented plot has an important role in subsisteagriculture. At the moment to
facilitate LC the only traditional way as suspecteyl the government and concerned
organization is land exchange. Even this traditioway does not get enough support by
the government, except the issue stated by the rAnmnégion land law and in regional
government land policy to the possibility to impdanit. The good thing is there is an
emergency of giving official attention to the n@gainfluence of land fragmentation, not
only in land management, however the pressure ait atgvelopment and extension

activity also acknowledged.

When land reallocations implement some land wiffr@perty may allocate to another
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one. To compensate the expropriated person, tieeiawho might get the property will
not be in a position to pay. To solve this probkerong term credit system should be

arranged.

Under present condition to meet farmers and pubimeds EPLAUA or anther
responsible body should design a possible way pleimentation and show the need of
raising an awareness of land consolidation with udl support of the government.
Another point regarding facilitating and supportitend exchange is the potential means
of land consolidation.

Land Exchange as an Alternative Means of Land Consolidation

Land exchange is the common tradition in the stadsa. Many farmers have an
experience from it informal or traditional way (mad verbal or written agreement in
front elders are a primary condition to land exchah The formal way of land exchange
is a new experience, and some farmers did landaggshlegally/formally with the clear
intention of hopefully securing their land use tighAs an example, secondary data from
Mecha and Achefer woreda shows that about fortyfammers did land exchange legally
and eighty five farmers carried out in Achefer waae Land exchange is traditional

effort under taken by farmers to reduce distanada/éen plots and from farmstead.

The traditional way of land exchange has no legakgxrtion and was not registered in
Woreda Land Administration offices. After some tpassed the person who needs his
former plot can break the agreement through reasgpndifferent situations. These
conditions forced farmers to prefer legal/formahthexchange, which has additional
advantage to reduce dispute and saving time frdigation. If we consider all land
exchange that was employed in traditional as wellemgal ways, the exact number will
far exceed than frequencies articulated here. Hason is all traditional land exchanges

are not registered.

The data collected during the study indicates flaaters have different motivation to
employ land exchange. Some of the points indidatddrmers are

» distance from farmstead to plot and distance fréot p
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» for house construction

* to grow eucalyptus

Out of eighty five respondents thirty-five farmeid land exchange and fifty-five did not.
Seventeen farmers did land exchange because, phairis far from homestead, five
farmers did it to grow eucalyptus (eucalyptus ussda cash crop in the area), four
farmers did to construct dwelling house (tukul)ptfarmers to grow Niger seed (oil

crop) and five farmers doing so for unknown reason.

The farmers who are not interested to apply landharge give reasons like the
following causes, the plots are near to home siea@d to 30 minutes walking is near
according to target farmers perception), they hanare fertile land than others and they
grow permanent crop. They mention payment for nhertde land and perennial crop

from the other party is not sufficient.

To analyze land exchange accomplishments her@ndistis one of the best reasons. The
other reasons such as for house construction ootten and eucalyptus plantation is the
growing interest in the area. As it is indicatedtle previous chapter, Ambomesk kebele
is located on the main road from Addis Ababa to iBdbar and it is known for
eucalyptus tree plantation for fuel wood and othewnstruction. According to
experiences of farmers land exchange can produsemminent positive impact on land
size and reducing distances... To facilitate lardhange it need full support from the
government technically and financially besides rdow the incidence to cover with

legal protection.

The study has a message to concerned bodies, sadoess in rural development, land
consolidation in irrigable lands and is crucial anilere is a potential means to apply
simple land consolidation in rain fed agric basedwwluntariness of farmers. According
to findings from the study area reasons appliedl&md exchange is mostly to reduce

distance. However, table 6 displays some of theaegointed out by respondents

| Reasons for land exchan | Number of F | percentage |
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Distance from homestead 17
and between plots

To grow eucalyptus 5

To grow Niger seed 2

To collect crop residue/feed 2
for cattle
To construct house 4

Unknown reason 5

Total number of farmers 35
participated in land exchange

Table 5.13Respondents gross income vi

Source Tenagne 2007

The Duration of Land Grouping/Consolidation

The core idea of this paper is to express the wkland grouping/consolidation which
is proposed to be applied on Koga Irrigation PrdjeSince problems/fragmentation
was forced to apply land grouping/consolidationtire project until the project run

energetic, it will remain successful.

The law doesn't indicate any time limitation forndh consolidation/grouping.
Therefore to secure the activity it is necessaridémtify the time. The time should be
flexible based on the land tenure system, poliog, the so called concerned factors,
but it should not less than 5-10 years to obseneeimpact. There may be a need to
readjustment, to make clear understanding of tlo¢ §ike to be consolidated this may
need to identify.
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Plot size in hectar Amount of inome in Birr | Total number of
responder
0.25-0.75 1054
1.C-1.5C 283¢€
1.75-2.2F 391:
2.5-3.C 522t
85

Influence of Land Fragmentation on Incomes of Farmers

Incomes earned by the respondents are displayedadte (8). From the table the
reader can recognize that one who has a better sfzéand has better income.
According to respondent farmers in the study atleere is an opportunity of non farm

activity (harvesting and preparing eucalyptus tfeefuel wood and similar purpose).

As per some young farmers, not only fragmentatoproblem, but the reduction of
land size becomes a major trouble, that influenttes income negatively. The non
existence of off farm employment access, land desssmall size of land holders
forced them to use crop sharing, renting of landnamigrating to nearest town. As an
example the landholder with a size of 0.25 earnuahincome of about 1000 Birr.
During group discussion respondents indicate, tiatse farmers who earned small
amount of income from their undersized land wereefd to work as a daily laborer in

Bahirdar and the surrounding small towns.

Compensation
Proposal for compensation should include fertiityd some aspect that may vary land
gualities. The methodology used in valuing losseddtermine the replacement cost,
compensation for losses of properties and for tearnydosses of land should have the

same way of application.

Respondents complain the application of differeathmdology to compensate the same
value of property and temporary loss of land. Adoog to them the farmers
compensated at the first round obtained adequateuaiof money that can support their
livelihood. Where as the second round compensdtthow another form of valuation

and compensation method. The problem here is thare approved method of valuation
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and compensation confirmed by the land law.

The other point on compensation as indicated bgnéas is the deliance of payment due
to unknown reason (some farmers are not compengatdtie temporary loose of land
until finalized the study). However the inceptioapaort part ii indicated ‘before
construction of all infrastructures looser will béully compensated'. But the

accomplishment is not performed according to treppsed document.

Summary

Land consolidation has always been regarded assrument or entry point for rural
development. Concepts of rural development haveorhecmuch broader and have
expanded to include increased environmental awasergnd a wide range of
nonagricultural applications. Accordingly, the erapis of land consolidation projects
has shifted from a focus on restructuring agriceltto one of achieving more efficient
multiple use of rural space by balancing the irgeyef agriculture, landscape, nature
conservation, recreation and transportation, eappgcwhen land is required for the

construction of major roads.

Among other things, land consolidation leads tormmpd agriculture and management of
natural resources. It also improves rural develogmand better land administration

systems in many ways.

The most effective consolidation instrument of h@@velopment is comprehensive land
consolidation but at times other approaches suc$inaglified consolidation, voluntary
group consolidation, and individual consolidationtiatives can bring benefits. This

section provides an overview of these differentrapphes.

Land consolidation is best undertaken through tise wof pilot project. A land

consolidation pilot project is a way to lay the folation work to be carried out under a
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long-term programme. A pilot project pioneers ngpraaches and techniques, and thus

its initiation, design and implementation may diffeem the operations of later projects.

Finally, a number of conditions should be in plaeéore a land consolidation project can
be undertaken. For example, stakeholders shouldilbeg to participate actively in the
decision-making process of a project; and the m®ahould be demand driven and a
project site must be identified where local citgeand community authorities are
interested in land consolidation.

Summary Questions

l. Multiple Choice Questions
1. Which of the following can be improved by land coligation activity?

Agricultural production
Environmental safety
Recreation and transportation

Village resettlement

moowp

All of the above

2. Atype of land consolidation undertaken togethdahwi broad range of
other measures to promote rural development isaall

Comprehensive land consolidation

Simplified land consolidation

Voluntary group consolidation

Individual consolidation

moow?>

None of the above.
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3. Which of the following best describes an individlaaid consolidation?
A. The state is not directly involved

B. It is based on mutual agreement

o

It does includes supply of major public infrasturet

©

It involves construction of rural roads

m

None of the above

4. Which of the following conditions should be in pdeloefore a land

consolidation project can be undertaken?

Ensuring the interests of the community.
Conformity with development and agricultural policy
Appropriate legislation.

Adequate supply of land.

moowp

All of the above

True/False Questions

1. Simplified land consolidation projects are oftemtined with the
provision of major facilities.

2. In individual land consolidation, the state canerdwe involved.

3. Land consolidation is the only means to reduceattisps between urban
and rural areas.

4. One strategy of land consolidation is implementatbsame by steps or
phases.

5. A private body is better suited to assume oveegjal responsibility
for land consolidation.

187



CHAPTER SIX

REAL PROPERTY TRANSACTIONS

Introduction
In the previous chapters, we have dealt with a rerrobimportant subjects. These

include the defining real property, lease, regigiraof real property, land consolidation,
and so on. In this chapter, we will discuss abbetrtature and implications of various
types of real property transactions, namely, salesritance, donation, barter/exchange,

court decision, and prescription.

Objectives
Having gone through this chapter, you will be gbte

0 Explain the nature and meaning of various typa=alf property
transfer/transactions.

o Indicate the possible legislations that addresmuarreal property transactions,

o Evaluate the advantages and disadvantages of g@pudnlic ownership of land,
and

o0 Appreciate the economic significance of properéynsgactions.

Sale/Purchase

Overview
Sale is one of the most important transactionsénarea of real property. Currently, land

is not subject to sale; but buildings are. In #estion, we shall see the limits of sale of
real property, and when it is possible, the emtidats and responsibilities of the parties

to a sale transaction.

Objectives:

Upon completion of reading this section, the stisl@rll be able to:
-Demarcate the bounds of sale today.
-Point out the constitutional provisions on saleeasfl property and analyze same.

188



-List down the rights and duties of seller.
-List down the rights and duties of buyer.
-Explain the nature of promise of sale, and

-Explain the nature of preemption.

6.1.1 Scope of Sale Today

Together with the end of transitional period in iBfiia the issue of land came to be
settled by the newly adopted constitution in, 1988tually private ownership of land
was abolished in March 1975, and land belongsdtiblic as of that time. Farmers are
given use right but not ownership. The present tiomti®n reaffirmed what the previous

regime has established by institutionalizing tfeesbwnership of all rural land.

In article, 40 of the FDRE constitution (which iscaut property right) it is provided that

the right to ownership of rural, urban land as vasllownership of all natural resources is
exclusively vested in the state and the peopldstimbpia. Land is a common property
of the nation nationalities and peoples of Ethiopiad hence not subject to sale,
exchange or mortgage.This signifies the state hageople have equal right in relation
to the right to ownership of land. The land holdaes/e other rights than sale or

purchase right mainly usufructuary right.

Usufruct is the right which is derived from the twatin words" Usus" and 'Fructus”
which eventually became one (Usufruct). It is d reght to enjoya thing belonging to

another the same goes for holding right too. Usise fight) refers to the right to avail
ones of physically a thing for one pleasure or qeat profit in accordance with the

nature of the thing (Planiol).

Generally the usufructuary enjoys all rights to evhthe owner himself could enjoy.
Nevertheless there are some limitations to itthe.usufractuaries are not permitted to

destroy or consume the thing itself which in otiverds mean the usufractuary has no
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right of abuses. Like wise under holding right bédlhmers and pastoralists have only
the right to use the land while the right to owhgvsof land remains in the hands of
government. They have no right to abuses i.e. hgldght lacks the right to dispose the
land as one thinks fit except through the mechasisnmumerated under the law in this

case.

When we come to the other element of usufructitdrustrictly speaking fruits are
products which a thing may produce at regular watemwith out diminution of it

substance (Planiol).

In the like manner, the holder of use right overdidas the right to use the land or to
derive revenue from it by leasing it to anothersperor investor. In short, usufruct
confers double right on their holders i.e. the trighuse the thing (usus) and the right to

receive the fruit (fructus).

6.1.2 Rights and Duties of Seller and Buyer

As we have seen above, sale of land is legallyipitela in Ethiopia. But this does not
mean that all immovables or real properties aresnbject to this type of transaction.

Buildings are capable of being sold. It is in tbamtext that we shall discuss this section.

Sale of immovables is provided for under Tilte XlYIChapter 1 of the civil code.
Today, this part is repealed by the constitutiorexgards land but active as regards

buildings.

a. Obligations and Rights of the Seller

In a contract of sale, obviously there wouldableast two parties, that is, the seller and

the buyer. And there are obligations which showdbrformed by the- seller to effect
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the complete transfer of ownership of the immovalolel. There are also rights.

i. Obligation to Transfer unassailable Rights ovethe Immovable

When we say transfer of ownership, the transfeasrtb be the true owner of the thing.
The common law maxim NEMO DAT QUOD NON HABET perfigcapplies here
because a seller can not transfer a right (owngrste himself does not have. In the
first place the seller must have unassililabletrigh right that can not be defeated,
guestioned or disputed seller should have a perfect title to transfeman immovable
property to a purchasekrt. 2281 of the Civil Code states, "a seller shakle necessary
steps to transfer unassailable right over the thifihe obligation to transfer
unassailable right relates to the obligation astl® and one can say unassailable right
means perfect title.

The seller has to show a good titleat is, to state all the matters essential tditlee
contracted to be made. A good title exists wherstiker shows that he alone or with the
concurrence of some person or persons whose cenceérhe can require, can convey to
the purchaser the whole legal estate and equitabdeest on the thing sold. We can
extend the unassailable right concept to warrahtytle where the seller covenants that
he has a good and marketable title so that no ormeeg and dispossesses or evicts the

purchaser from his enjoyment and right of ownership

Normally when a purchaser signs a contract of lsalexpects full ownership of the thing
for exchange of his money. Obviously he wants thigsggal possession of the thing but
this will do little to him. More than this he wartts have marketable title.

The seller is assumed to be selling his whole estein the thing he is required to
convey that estate free of encumbrances. ButgHisie in the absence of any stipulation
to the contrary. This is because the purchasere@ameéd to know all encumbrances
affecting the immovable propertysually acts whether public or private purporting t
recognize, transfer, nullify the right of ownerslopan immovable shall be registered in
the register of property.
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Any serious defect of the title will allow the phaser to repudiate the contract and sue
for the return of his money. A seller to hold theghaser to the contract must disclose
defects of the title unless it is shown that thechaser knew at the time of the contract
that the former had only a defective title. So heexe is warranty given by the law that

the purchaser, if he will be evicted, will hold tbeller.

Moreover, according to Art. 2880, the seller isuieed to declare to the buyer rights of
third parties on the immovable sold where suchtsighay be set up against the buyer
independently of registration of in the registefsnomovable property. But those third

parties rights on the immovable which are registeray not be required to be declared
by the seller because they are open to the puttiaever, the contract may compel the

seller to declare these rights even though theyemistered.

Now what may be rights of third parties on the invadde that are independent of
registration? According to article 1567 of the tisode "all acts ... purporting to
recognize, transfer, modify or extinguish the rightone or more persons over an
immovable shall be entered in the register of priydeWhen we say a third party
has an interest on a certain immovable propertyisito mean that we are
recognizing his interest. This recognition in tiias to be made in a certain act (like
a contract) and this should also be registeretenegister of immovable. So it may
be difficult to assume that third parties may henterests or rights on an immovable

independent of the registration.

Probably, third party rights over an immovable @y which the seller is required
to declare may be those payments to be made tagdliernment like taxes of
dwelling houses, debt of the owner he might havedweed from a bank to build the
house. These are encumbrances of the property whahnot be registered but

should be declared to the buyer.
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When a seller agrees to sell an immovable propdénty,law imputes to him a
covenant that he will convey a marketable titleesslthe purchaser stipulates to
accept something less. The phrase the law impatésnt a covenant implies he
will give a good title unless such a covenant igregsly excluded by the terms of
the agreement. What is stated under Articles 22822283 of the civil code is
similar to the above point. Because, the sellerravas the buyer against any
eviction which may be suffered by the latter. Bhistis true as far as the buyer
does not have the knowledge as to the defectseotitle or he does not risk

eviction.

Even when the conveyance or transfer is to be maileout warranty, still the

immovable property is to be transferred if and oifilyhe transferor has title to the
property, otherwise he can not transfer it. If tvenership right is subject to a right
which may take away part of the property the traresfdoes not in the full legal sense
transfer the property because there is an outstgridierest which the transferor's title

does not cover.

Generally, one of the important and basic obligetioof the seller is to transfer
unassailable right over the immovable sold to thgeb. Failing this, the buyer can't be

owner of the thing.

iii. Obligation to Furnish Necessary Documents

This is the most important obligation of the sellerthe transfer of ownership of
immovable properties. Its great importance is dtateder Ethiopian law as being
mandatory. Art. 2879 says, "The seller shall firris the buyer all the documents
necessary to enable the buyer to cause the tramfsfee immovable to be registered in

the register of immovable property”
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Please look at Art. 2301 of the Civil Code and camepit with Art. 2879. What

differences do you see? Of the two provisions whocte should prevail if there is
inconsistency?

Now what are the necessary documents which need delbeered to the buyer so that the buyer

can make or cause the transfer of the immovable prydpe

As we know, ownership right of an immovable propestproved by a certificate of ownership. It

is to this effect that title deeds are issued by theimdtrative authorities to show that a given
immovable belongs to a certain persémd the buyer would not have entered into a comntoéc
sale had he known that the seller had no title dBedause how can the buyer be sure, or at least
presume that the seller is the owner? If title deedsvary important for claiming ownership
transfer of ownership cases, they should be deld/éo the buyer as they are necessary
documents. So when article 2879 says necessarynuods title deeds are surely

amongst them.

Title deeds are means whereby interests in immevatd evidencedn case of transfer

of ownership they serve the purpose of ascertaithag the transferor has the title or
interest to be transferred, that he is entitlechéke transfer, and also that the transferee
has the right to receive iThe agency which is authorized to effect the transff
ownership of immovable may not register or recogrie right of the buyer without the
furnishing of title deeds of the previous owneritoThis is because the basis for
registration of transfer of ownership of an immaoeatroperty is the former registration.
So delivery of title deeds is one of the obligasiarf the seller and then title deeds are

necessary documents.

The other important document to be delivered tdbtinger is an authenticated contract of
sale. As it is stated under article 1723 of thel cede, contract of sale of an immovable
property shall be in writing and registered witlt@urt or notary. If an owner wants to

transfer his right over an immovable, he has tachate a separate contact with the one

to whom ownership is to be transacted.
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If it were the case that only the seller was t@iven the authenticated contract (deed), it
would be the obligation of the seller to furnisistiocument as it is one of the necessary

documents to cause register and the transfereafrimovable.

The competent authority to register the transfearofmmovable property needs to know
the consent of the two parties. Their consent ppessed by the contract of sale which is
certified by the notary who ascertains whether lggal requirements like capacity,
consent, legality, morality, etc are fulfilled nSe the contract of sale of an immovable is
a document which is necessary to cause the traost@vnership of immovable property

it is one of the obligations of the seller to delt to the buyer.

The other necessary documents which are requirdoetaelivered to the buyer are
certificates as to the payment of tax, clearanceificates from Construction and
Business Bank, usually known as Mortgage Bank, Bte offices in which a given
house is situated demand taxes from owners of urbases. Such taxes have to be paid
by owners of the houses before the conclusion efctintract of sale of a given house.
The owner, to sell his house, has to get a kingedificate which assures him that he has

already paid money borrowed from the banks.

Mortgage Bank loans money to individuals so that tatter would build houses.
Individuals after they have built houses will gétet deeds which guarantee their
ownership right. But when they are to exerciserthadlest right, that is , alienation by
contract of sale, donation or will, they have ta geclearance from the Mortgage Bank
whether they have paid all the money they borrowéat clearance is a document and it

should be delivered to the buyer.

iv. Obligation to deliver

In contract of sale, delivering the subject of salene of the main obligations of the
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seller. The seller of a thing is bound to deligach thing, and to cause the ownership
thereof to be vested in the purchaser. The dgligethe immovable can be made in any
manner the parties wish. However, in some countmesst of the time delivery is

affected by remission of the keys or titles.

Under Ethiopian law delivery of the thing is a paisite in contract of sale. Unlike movables,

immovables are fixed by their nature and it mayb®easy to handover them physically.

Under Ethiopian law, we have an authenticated eohtof sale of inmovables. And the scller
by delivering the authenticated contract of salel &ms title deed to the buyer effects his

obligation of delivery of the immovable in the teder of ownership of the immovable.

So, it is through the means of the authenticatedraonof sale and the title deed that delivery of
an immovable property can be effected. All thesenshe that natural physical delivery of an
immovable properly is impossible. So the obligatiordeliver has to be seen in the light of the

obligation to furnish the necessary documents.

When we say actual physical delivery is impossiltlejoes not mean that the seller should
remain in possession of the immovable properlys Ibécause of his own withat he sold his
property. As a result once he sold his property,biimger must be placed into the enjoyment

and effective possession of the immovable.

iv. Right to Take the Payment of Price

The seller transfers the ownership right to theebdgr value or consideration. If thiso

he has to get the purchase money as exchange dhitig Subject to agreement
otherwise, delivery of the thing by means of docoteeand payment of price shall be
simultaneous. That is at the time when the selkivers the thing by means of

instruments that transfer ownership rights over awable, he should be paid the price of
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the thing. It is his right to take the payment aice. It is with the expectation of
receiving money that he sells the property he owiiéds the seller's obligation to give

the thing and the right to take the purchase mameyhe two faces of the same coin.

The parties may, however, agree in their contra¢bdhe payment of price, that is, when
and where to pay. The simultaneity rule appliasoifhing is agreed upon in the contract
on such matters. The right to demand the paymepticé of the thing sold by the seller
is an extension of the widest right he has ovettliveg. As a result he has to take money

in return so that he will have the ownership righthe money.

V. Right to Retain Necessary Documents

As we have mentioned, the necessary documentastraments which help the buyer to
cause the transfer of ownership of the immovabtperty. If the buyer cannot or does
not have these instruments, it will be difficultr fbim to get registered the right

transferred to him by the contract of sale.

In the preceding section it is stated that theesethould be paid the purchase money of
his property sold. Now, what remedy does he haveeiis not paid the price? Unlike
movable properties, immovable properties are ndbjfesti to physical delivery. Their
delivery is effected by executing documents ana tthelivering them to the buyer. And

hence we cannot say the seller can have the ogletain the thing.

The law has to crate a means whereby the seller witirbected when he is unpaid. The seller
cannot guarantee his right of payment of price bgimeig the possession of the immovable he
sold. This is because once he entered into a cordrattthat contract is authenticated and
delivered to the buyer, whether the seller retaiestting or not, the buyer can cause to transfer

the ownership of the thing to himself.
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So when it comes to immovable properties, we camelxtiee application of Articl@278(2)of
the civil code to retain necessary documents angagthe seller can retain the documentseif
is not paid the price until the payment is effectelde Dwnership right will not be transferred to
the buyer unless and until the necessary documentiekvered tchim.

b. Obligations and Rights of the Buyer

I. Obligation as to the Payment of Purchase Money

The buyer's chief obligation in a contract of saldéa pay the price at the time agreed, or if no
time has been agreed, concurrently with deliveryniiist transfer the ownership of the money to
the seller. The civil code clearly puts the paymenhtprice by the buyer as a mandatory
obligation; Art.2303 (cum. Art. 2875) says, “The bugball pay the price”

The obligation to pay price includes the obligattontake steps provided by the contract or by
custom to arrange for a guarantee of the pri€ae buyer may berequired to open a credit

account so that when time as to payment reaches mheaga easily. The contract may also
provide that payment will be effected by installiteerHe may also pay the price in cheques.

Such kinds of activities are to mean taking steps #set@ayment of the price.

As a rule payment of purchase money is effected atithe of delivery of the thing. But this
does not mean that agreement otherwise is impesdalyers do not most of the time pay the
price in whole at the time of conclusion of the cent. Rather they pay some amount at the
conclusion of the contract and the rest at a Iatee usually when ownership is completely
transferred to the buyer.

i. Obligation to Take Delivery of the Thing and Documats

The buyer is required to take and come into possesdithings which he bought. This may be
because of conservation expenses and risk purposésn Bnmovable properties it seems the

buyer may not be required to take the thing. Ratherwould be expected to come into
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possession of the thing or he could be require@kte possession. But for transfer of ownership
cases, possession of the thing is irrelevant. Whatleyant and important is possession of an

authenticated contract of sale and the seller's tided.

The obligation to take delivery of documents is nledy stated under the civil code. But the
acontrario reasoning of article 2309 (3) of theilcoode indicates that as long as documents
concerning the thing conform to the terms of thetiamt as to these documents, the buyer will

be obliged to accept them.

Title deeds arc written certificates which are issu®y the administrative authorities which
indicate that a certain named individual is presuni@dhave ownership right of a given
immovable property. It is these instruments which tieépbuyer to cause register the transfer of
ownership in to his name. If the seller has a malietatle and if the buyer has entered imtad
contract of sale, authenticated by the concernd@&fthen he will be required to accept them

when they arc delivered to him by the seller.

iii. Obligation to Have the Instruments and Title Registered In the Relevant Office

Registration of interests in immovable is the most dangnt requirement in the transfer of
ownership that is why evidencing interests in immadealy some public record has long been
acknowledged. For the transferee's right to be rezedn he must have registered the right
transferred to him. Article 1185f the civil code says an entry in the registers ahowable
property is required for the purpose of transfeowhership of immovable property. Contract of
sale between parties is in the first place a requerémot a cause. Entering into a valid contract
is not enough. There is additional requirement ofstegfion; the effect of registration is to bar

third parties from claiming that same property. Ang for publicity purpose.

iv. Right to have the Issuance of New Title Deed
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The buyer having fulfilled his obligations as toetliransfer of ownership of an
immovable property will be entitled to have rights.is said that ownership right
transferred to him by the contract of sale has ¢orégistered in the registers of
immovable property. The effect of this is to vestthe transferee the legal estate or

interest, in this case the ownership right, exess created by the disposition.

Before the sale transaction, the right of ownerghipr a certain immovable property
was vested in the seller. But after the contracabé, the ownership right has to be in the
name of the buyer. Thus according to the applioati@de by the buyer for title transfer,
the registration office will cancel the title deefithe seller and a new title deed will be
issued to the transfere&ccordingly, transfer of ownership over immovabteeiffected
by the issuance of a new certificate to the traesfeipon the surrender of transferor's

certificate.

As a result the new owner’s name is entered irottieer's register of the register's office
with all details and in the register of cotractghie concerned agency. An owner's file is
also opened with all documents in the previous o\srfde being transferred to the new

file.

Now, after he has secured the issuance of newdel, ownership right is transferred to
him. The sale of the immovable will affect thirdrfpas as it is registered in the buyer's
name. So in the transfer of ownership of immovatotgperties, the buyer has the right to

have the issuance of a new title deed in his name.

Vi. Right to Retention of the Payment of Purchase Money

The buyer pays the purchase money so long as owpearger the thing is transferred to
him. Those requirements which are expected to Idefd by the seller like delivery of

documents are important in the transfer of ownetshinusif the buyer is not given such
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documents, he is not obliged to pay the price. Hehe has the right to retain the

payment of price until the seller gives the necgsdacuments to him.

Retention of price may also be because of fearttleabuyer will be disturbed from his
exercise of ownership. There may be a mortgageneim@nce over the properly he has
bought. Because of such kinds of encumbrancesaiveakccords to him by way of
security a sort of right of retention on the pnigeich is still in his hands'he buyer may
fear that he will be evicted from his ownership. €furse, the seller is required to
transfer unassailable right. But the seller afeethbs taken the price may not be in a
position to refund the money in case of eviction.tBe buyer may retain the purchase

money at least provisionally.

Please read Articles from 2875-2895 under the @waitle and try to see the obligations

of the seller and buyer.

6.2.3 Promise of Sale and Preemption

Promise of sale and preemption are consideredsasctins to the owner’s right to sale
an immovable. The following provisions of the Ci@bde tell us, among other things,
the nature and definition, scope of application amstrictions regarding these
transactions.

Art. 1410. -Definition.

(1) A promise of sale is an agreement whereby Wreeo of a thing undertakes to sell
such thing to a specified period, should such pevgsh to buy it.

(2) A right of pre-emption is a right deriving froam agreement whereby the owner of a
thing undertakes to sell such thing in preferenca $pecified person, should the owner
decide to sell it.

Art. 1411. - Scopef thisChapter ;
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(1) An agreement for a promi8e of sale or righpademption shall not constitute a
restriction on ownership under this Section notllshgive rise to a right in rem unless it
relates to an immovable or a specific chattel.

(2) The rights in obligations which it creates fioe parties shall be as provided by
Books IV and V of this Code.

(3) The provisions of the following Articles shalhly apply to rights in rem created by
such agreement.

Art. 1412. -Conditions for validity.

An agreement under this Section shall be of naceffaless it is made in writing and
specifies the time within which and price for whitte person in whose favour the
agreement is made may require its performance.

Art. 1413. -Maximum time limit.

(1) No agreement under this Section shall be effed¢or more than ten

year.

(2) Where the period fixed in the agreement is érrigan ten years, it shall be reduced to
ten years.

Art. 1414. -Expropriation.

The beneficiary of a right of recovery may not ez his right with regard to
immovable property which is expropriated.

Art. 1415. -Right not transmissible.

(1) Unless otherwise agreed, rights granted byesgeats under this Section shall attach
solely to the person in whose favour the agreemvastmade.

(2) Such rights may not be alienated by such pensorshall they pass to his heir.

(3) The creditor of such person may not exerciseaigghts in his stead.

Art. 1416. -Promise of sale. 1. Creation of rights in rem.

(1) Whosoever has promised to sell a thing to aeratimy not alienate such thing nor
charge it with a right in rem for so long as therpise is effective.

(2) Notwithstanding the provisions of sub-art. the thing may be pledged or mortgaged
but for an amount not exceeding the price fixethenagreement whereby the promise
was made.

Art. 1417. - 2 Attachment of thing.
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(1) Where the thing to which the promise relatesttached, the owner shall give notice
thereof to the person in whose favour the promias made.

(2) Such person shall lose his right if he failex@rcise it prior to the thing being sold by
auction.

Art. 1418. -Right of preemption. 1. Creation of rights in rem.

(1) Unless otherwise agreed, whosoever has grantight of pre-emption on a thing
may create rights in rem on such thing.

(2) Where he intends to sell the thing, he sh&tirm the beneficiary of the right of pre-
emption of all the charges existing on such thing.

(3) Where the thing is attached, the owner shai giotice thereof to the beneficiary of
the right of preemption.

Art. 1419. - 2Time for exercising right.

(1) A right of pre-emption shall be exercised withivo months from tile beneficiary
having been informed of the owner's intention tb se

(2) The parties may by agreement extend this pedashe year.

(3) Where a period exceeding one year has beeedgtehall be reduced to one year.
Art. 1420. - 3Failure to exercise right.

(1) The beneficiary shall lose his right where &iésfto exercise it within the time laid
down in Art. 1419.

(2) The owner may thereupon freely alienate theghi

(3) He may also retain the ownership thereof.

Art. 1421. - 4 Attachment.

(1) Where the thing to which the right relatestia@hed the beneficiary shall lose his
right where he fails to exercise it prior to subimg being sold by auction.

(2) Any provision to the contrary shall be of néeet.

Art. 1422. -Effect on third parties. 1. Conditions.

Agreements under this Section which relate to tegesl immovables shall not affect
third parties unless they have been entered ineffister of immovables.

Art. 1423. - 20ther immovables.
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(1) Agreements under this Section which relatetb@ioimmovables shall not affect third
parties unless they have been registered in thstnegf the court of the place where the
immovable is situate.

(2) Failing registration, such agreements shal afflect such third parties as knew or
should have known them.

Art. 1424. - 3Movables.

Agreements under this Section which relate to miegashall only affect such third
parties as knew or should have known them.

Art. 1425. - 4Right of beneficiary.

(1) Where an agreement under this Section maythgsagainst third parties, the
beneficiary may require any third party who hasusregl the ownership of an immovable
in violation of the right of the beneficiary to sender such immovable to him on the
conditions laid down in the agreement creatingritjiet of pre-emption.

(2) Notwithstanding any agreement to the contrtmy,beneficiary shall lose his right
where he fails to exercise it within six monthsnfréhe third party having taken
possession of the immovable.

(3) Nothing shall affect the right of such thirdyeto bring an action against the person

from whom he acquired the immovable.

6.3 Other Modes of Transfer

Overview

In the last section, we have seen sale as the mmgans of transaction with buildings. As
we said, this type of transaction does not appllatal. In this section, we shall discuss
about the transactions applicable both to land fanttlings, namely, land inheritance,

donation, and barter or exchange, court order pa@scription.

Objectives:
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Having gone through this section, you will be aiole

o Explain the meaning of inheritance and its appiocato real property.
Explain the meaning of donation and its applicatmneal property.
Explain barter/exchange,

Explain court order and prescription, and

o O o o

Indicate the laws applicable to these kinds of peaperty transactions.

6.3.1 Land Inheritance

Inheritance is the passage of title and ownershipraperty from the one who dies to
people whom the law designates because of bloodaoriage relation as the deceased
heir by operation of the law or by will of the desed. In other words, it is the
devolution of the property of the deceased to peysm the basis of close blood relation

to the deceased.

Save the case of buildings, in our case it is thespge of land use right from the
deceased land holder to his/ her heirs. With régpewiral land, the farmers in Ethiopia
are given the power to transfer their holding rifitough in heritance. Referring to the
possibility of transferring use rights as opposettansfer of ownership, the Civil Code
provides:
Art. 2410. -Transfer of usufruct.
(1) The provisions applicable to contracts of sdlall apply where a person transfers for
consideration the usufruct of a thing.
(2) The obligation of the seller to transfer then@nship of the thing shall in such case be

replaced by the obligation to transfer the usufoictuch thing.

On the other hand, in the Ethiopian law of successithere are two types of

successions that are regulated by different lasvsritestate and testate succession.

Intestate succession is a branch of successiom¢vatves the estate of the deceased by
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the operation of the law. The law devolves thetestaa way that reflects the presumed
intent of the deceased, which is to distributeitltose persons more closely related to
the deceased. When we look at the law of succesgidimst focuses at whether the
deceased person was survived by children or graildren (see Art. 842 CCE) and
provides most, if not total, distribution of thetas to them. Then the next focus is on

the ascendant and if not to collaterals and the.Sta

On the other hand, in the case of testate suceedsis devolution and transmission of
the estate of the deceased person in accordantdisither will (see Art.857(1)). Will is

a document that is drawn up and signed by pershmg their life time providing for
the distribution of their properties up on dedththis case the succession of the deceased
will be undertaken on the basis of the whim of tigtator in the will unless the will is

subject to invalidation because of different defect

The farmers though they do not have ownership gkt their holding, have the right to
transfer their holding right through inheritance.

Who is an heir eligible to inherit the land usehtigf the deceased farmer? The heir as
stated by the new federal rural land use and adination law are both family members
which are defined as "any person who permanentlgdiwith the holder of land use
right sharing the livelihood of the later" and lalvheir. The strict interpretation of this
article indicates or includes not only those pessaho have relation by consanguinity
or affinity to the holder of the right but also ampdy provided they are living
permanently with the holder and share the mearikeofivelihood of the holder. Here,
the major criterion is not blood or affinity relatiship but whether the person concerned
is living with and by the income of right holder.

The other persons who are competent to inheritddeeased are his/her lawful heirs.
The meaning of lawful heir is not provided in tis@me proclamation mentioned here
above. Thus we need to go to the civil code so Emthe latter law has not repealed it

expressly. The code instead of giving definition lavful heir it rather stated the

206



condition that needs to be fulfilled in order to lagvful heir. These are, close blood
relation, surviving the deceased and lastly nohébto be unworthy. Thus anyone who

fulfills these conditions is said to be lawful heir

In Tigray, the right to inherit is provided in canged manner .1t is only the immediate
descendant or in absence the immediate ascendaot oah inherit each other
(Proc.23/1997, Art.16(2)). Moreover, it is thoseonlve with the right holder and share
his livelihood that can inherit the deceased’s imgdight. It expressly excluded those
descendants who have their own sufficient meariiofjy and persons who have their
own rural land holding and repealed the provisigngerning succession in the civil
code expressly. From this it is clear that the &ygrural land administration law partly

excludedPasons who are embraced under the federal law (laveifius).

In the ANRS rural land proclamation No0.133/200&n#sfer of land holding right in
inheritance is recognized under art. 16. Any penstwo holds land may transfer his
right in will to any farmer engaged in agricultunabrks. To be valid, however, this
action may not disinherit the minor child of thestegor or family member from
inheritance; nor may it harm the spouse. In theelabs of will, the right shall be
transferred to his child or family engaged in agjtieral works. In the absence of a
child or family member, his parents who are redislesf the region, engaged in

agriculture and priory have land holding less ttt@nmaximum holding area.

On the other hand, in Oromia the cumulative readingrt, 6(1) and 10(1) of the rural
land proclamation 56/20002 indicates that peasaatstbralists are guaranteed, while
the right remains in effect, the right to bequeatkhe right to transfer the land holding
to their family member(s) through inheritance.

The other salient features of the regions’ landslawrelation to inheritance are:
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If inheritance causes fragmentation of farm platdé inherited beyond the minimum
plot size, the heirs are obliged to use the plattlyp or by other means other than
splitting of the plot. The laws provide the spexisize beyond which parcelization of
land is prohibited. For example, inheritance shaubd take place in the manner that

results in parcellizationf land below quarter (0.25) and (0-75) hectares grayi and

Oromia respectively.

6.3.2 Donation

Another method whereby land holding right is transfd is donation. Donation is

regulated under Tilte XV, Chapter Three of the OGode as well as the rural land laws.

As per Art. 2427 of CCE, donation is a contract mehg a person, the donor, gives some
of his property or assumes an obligation with thtention of gratifying another person,
the donee. Donation is a voluntary transfer oketiib property with out payment or

consideration by the donee.

Donation is very important in connection with owst@p because to some extent it
represents absolute power of an owner over higpttigrerty. However, having ownership
right over property is not a necessary requirententransfer his/her interest through
donation.Although, this is not the usual case; one can é&guddnate servitude or
usufruct. The same goes for Ethiopian farmers astiopalists holding right.

The person who wants to donate may make eithantarvivosor mortis cause donation
to the donee (see Art. 1205).

A donation isintervivos,if it is between living donor and donee; and if the dontands

the donation (gift) to take effect immediately or agreed date. On the other hand, \a

donation ismortis causaf the donor makes in anticipation of his/her lmeminent death.

The following table summarizes the inheritance aotation provisions of the land

laws.
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Federal 2005

Amhara 2006

Oromia 2002

South 2003

Tigray 1997 and
its amendment
2002

Inheritanc

e

The holder has
the right to
transfer land
through
inheritance to
(a) to any rural
resident
involved in
agricultural
activities, (b) to
persons living in
towns engaging
in low income
generating
activities to
support their

rural livelihood.

Note this does
not affect the
right of minors
or family
member or the
interest of
surviving

spouse.

The holder has
the right to
transfer land to
his family
member living
any where
through

inheritance.

Has the right to
transfer land to
his family, but
the land to be
transferred
should not be
less than the

minimum size.

A family
member is
defined as any
one who is
permanently
living with the
holder by way
of sharing the
means of

livelihood.

Children and
adopted children
who depend on
their parents
land can inherit
land use rights
from their
parents. But
those (a) who
earn sufficient
income to
maintain normal
standard of
living and (b)
who has the
right to use their|
own land do not
have the right to

inherit land.

Parents can
inherit their
children’s land
if the latter did
not have their

own children.

Inheritance
cannot go
beyond second
generation, but
if their parents

do not have land
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children can
inherit from
their grand

parents.

If there are no
children then a
wife who does
not have her
own land can
inherit from her
husband and

vice-versa.

Gift

Any person who
is a member of
peasants’/pastof
alists family
may get rural
land from his
family by

donation...

The holder can
transfer land by
way of gift to a
child or grand
child or family
membemwho is
a resident of the
region who does
not have any
land, or who
uses leased lang
due to the
smallness of the
size of his

possession.

But spouse
approval
required in case
of joint

ownership.

It should be in a

written form and
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should be
registered at the
woreda and

kebele level.

7.3.3 Barter/Exchange

It is also possible to conduct real property tratisa by means of barter. In this regard,
the Civil Code provides:

Art. 2408. - Difference$rom sale.

(1) Each of the exchangers shall, as regards thgslsubject to the
exchange, have the same rights and obligationsakes.

(2) The exchanger who is bound by the barter cohtoapay a balance
shall, as regards the payment of such balance,thav&ame obligations
as a buyer.

(3) Unless otherwise agreed, the exchangers dieié £qually in the
expenses of the barter contract.

Art. 2409. -Reference to provisions regarding sale.

The provisions applicable to contracts of saleldbakhe remainder

apply to barter contracts.

What do you understand from the above provisiong®é that people can exchange
things including immovables. Further we can seetti@provisions of the Civil Code
relating to the general contract of sale are ofmmetevance to regulate exchange of

things.

7.3.4 Court Order
Needless to say, it is also possible to have tesresd real property through court

judgment. The Civil Procedure Code in part provides

Art. 402. The Decree for Immovable Property
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1. Where a decree is for the delivery of any immovalrteperty, possession thereof
shall be delivered to the decree-holder, or to quefson as he may appoint to
receive delivery on his behalf, and, if necesshyyremoving any person bound
by the decree who refuses to vacate the property...

What do you understand from the above provision?

7.3.5 Prescription/Adverse Possession

This method of having a right on an immovable iedeined by possession of a property
for a fixed period of time. The Civil Code provides

Art. 1168. -Principle.

(1) The possessor who has paid for fifteen consexyears the taxes relating to the
ownership of an immovable shall become the ownauoh immovable Provided that no
land which is jointly owned by members of on familyaccordance with custom may he
acquired by usucaption and any member of such yamaly at any time claim such land.
(2) Nothing in this Article shall affect the prowoss of Title VI, Chapter 2, of this Code
(Art. 1140-1150).

From the above provision, what are the elementsimred, for adverse
possession/usucaption? And what are the exceptions?

Summary
Under the current legislations, land is a commaperty of the nation nationalities and
peoples of Ethiopia. Hence, it shall not be sulijedale or exchange. The state and the

people have equal right in relation to the rightwmership of land.
However, this is not true for buildings. Buildingse subject to sale. In this case, the

seller and buyer have rights and duties. The sdiks the following obligations:

obligation to transfer unassailable rights over ttmmovable, obligation to furnish
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necessary documents, and obligation to deliveptbperty. Besides, the seller has some

rights: right to take the payment of price, andhtitp retain necessary documents.

With respect to the buyer, the obligations inclualgigation as to the payment of purchase
money, obligation to take delivery of the thing amocuments and obligation to have the

instruments and title registered in the relevaticef In addition, the buyer has some
rights including the right to have the issuancen@iv title deed and right to retention of

the payment of purchase money.

Promise of sale and preemption are consideredngsiions to the owner’s right to sale a
real property.

Finally, there are transactions applicable botlanal and buildings. These are
inheritance, donation, barter or exchange, coukemrand prescription.

Summary Questions

Part I. Case

1. Ato A agrees to sell his house to Ato B at llionl Birr and they put this in a written
form. Ato B pays half the price during the contrant01/02/2006. The remaining half,
he gives to the seller after a year as their ageeéntowever, Ato A refuses to receive
the money, to deliver the house and also he tesBAthat they have not concluded any
valid contract as they have not registered theitre@t before the concerned body.

Do you support Ato A’'s argument that ‘registratmincontract influences its
validity’? Support your answer by the appropriatevisions or laws.

In the above case, suppose B went to the neaffest @dr the purpose of transferring
the house to him. The officer, however, refuseldip stating that the presence at the
same time of the seller, buyer and all witness@sasdatory for him to give service. Is
the officer’s position justified? Why? Why not?

Part Il. Essay type questions

2. Mention and explain at least three duties of aselhd buyer of real property.

3. Why are promise of sale and preemption considesedsrictions to sell of real
property? Elaborate.

4. What are other methods of conducting real propeatysaction than sale? Mention
briefly the nature and meaning of each.
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CHAPTER SEVEN

DISPUTE RESOLUTION MECHANISMS ON REAL
PROPERTIES

Introduction
It is a common knowledge that land and buildingtedl disputes constitute a significant

proportion of case compilation in courts. This specially so due to lack of efficient

property registration systems (cadastre and lagtes). The dispute may, for instance
be related to boundary conflict, mortgage cases;epdrespassing, flooding, shading,
grazing land encroachment, forest land encroachmeatl side encroachment, and so
on. The main laws regarding the dispute resoluti@thanisms and institutions are the
Civil Procedure Code, Federal Courts establishrRemtlamation No.25/96 and even the

Civil Code, not to mention regional instruments.

Objectives
Having studied this chapter, you will be able to:

-Explain the various methods of land dispute saitiet.
-Indicate and interpret legislations about langbdie resolution, and
-Tell the difference between formal dispute setdatrmechanisms and informal dispute

settlement methods.

7.1 At Federal Level

Overview

At the federal level, there are three major lewdlsourts dealing with dispute resolution
including dispute relating to real property. In didd, there are two major laws
governing this matter. In this section, we shaficdss the powers of these courts and

describe related parts of the major laws.
Objectives:

At the end of this section, you will be able to:

-Mention the courts having jurisdiction to resolaad dispute at the federal level.
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-Explain the jurisdiction of the different fedeaurts, and

-Indicate and analyze the pertinent laws and pronssregulating dispute resolution.

The constitution provides for three levels of Fadl€ourts: the Federal Supreme, High,
and First Instance Courts. Each of them has thver jarisdictional limits with regard to

the kind of case they entertain both in civil andhanal cases.

The Federal First Instance Court shall have finstance jurisdiction over civil cases
involving an amount not in excess of 500,000 (finendred thousand) Birr. Therefore,
per Art — 14 of the Proc., Federal subject mattees that involve an amount of less or
equal to five hundred thousand birr will be withire jurisdictional limit of the Federal
First Instance Court.

The Federal High Court has original civil jurisdiiect over cases involving an amount in
excess of Birr five hundred thousand (500,000). Faderal High Court, in addition to
its first instance or original jurisdiction, haspatiate jurisdiction over decisions of the
Federal First Instance Court per Art 13 of the [aoation.

Excepting application for change of venue from émeleral High Court to another or
itself, the Federal Supreme Court does not haseifistance or original jurisdiction over
civil cases. It only has appellate and cassatiasdiction. Pursuant to Art 9 of the Proc.,
the Federal Supreme Court shall have appellatedigtion over decisions of the High
Court rendered in its original jurisdiction, andeo\decisions of the High Court rendered

in its appellate jurisdiction in variation of thedsion of the Federal First Instance Court.

Moreover, according to Art. 10 of the proclamatiavhere they contain fundamental
error of law, the Federal Supreme Court has theep@ivcassation over:

a) final decisions of the Federal High Court rendereitis appellate jurisdiction;

b) final decisions of regular division of the FedeSaipreme Court;

c) final decisions of the Regional Supreme Courts eesdl in a regular division or

in its appellate jurisdiction.
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7.2 At State Level
Overview

At the state level, there are different judiciadtitutions dealing with dispute resolution
relating to real property. In addition to ordinanyformal courts, there are social courts
and other methods of dispute settlement espedladlyise of local elders. In this section,

attempt will be made to elaborate these matters.

Objectives:

At the end of this section, you will be able to:

-Mention the courts having jurisdiction to resolaad dispute at the state level.

-Explain the jurisdiction of the different stateljaial institutions, and

-Indicate and analyze the pertinent laws and pravisregulating dispute resolution in
the states.

The Federal Courts Establishment Proclamation, .P26¢96, provides only for the
jurisdictional limits of Federal Courts. It listsatters which fall under the jurisdiction of
Federal Courts. This in effect means that all maitte cases which are not listed under
the proclamation to be federal matters are lefigavithin the jurisdiction of states. From

this point of view, therefore, states have resiguiasdiction.

With regard to matter falling within the jurisdioti of Federal matters, since the material
jurisdiction is determined by the Proclamation, yismns of the Civil Procedure Code

dealing with material jurisdiction are impliedlypealed by Art 37(2) of Proc. 25/96.

Matters falling within the jurisdiction of Statdspwever, are not within the ambit of this

Proclamation. Therefore, the jurisdictional limit State Courts is determined on the
basis of pertinent provisions of the Civil Procesl@ode. Accordingly, the States' High

Courts shall have jurisdiction over all cases rdimgy immovable property where the

amount involved exceeds 10,000 (ten thousand)(see Art. 14(b) of CPC).

Woreda Courts, on the other hand, have jurisdictionlaims that involve cases up to
1,000 Birr for cases regarding immovable propesge(Art. 13(b) CPC).
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State Supreme Courts do not have first instanagiginal jurisdiction in civil cases. This
means that all cases in state courts must sthdrait Woreda or High courts. Hence, the
States Supreme court has only appellate jurisdiciod final cassation power over state
matters. But it does not cancel its first instapagsdiction over federal matters in its

constitutional delegated power.

Some states have by legislation, established scoiaits to reduce the congestion of
cases in Woreda Courts. For instance, the Amhateoial Regional State Council has
enacted a Proclamation to provide for the PoweBaxfial Courts. By this Proclamation,
Social Courts are empowered to entertain civil sgbe amount of which is not more
than 1500 Birr.

The following table summarizes the land disputeltégon mechanism at federal and

state levels as found in the land administraticsh @se laws.

Federal 2005 Amhara 2006 Oromia 2002 South 2003 | igray 1997 and
its amendment
2002
Land Mutual Land disputes | Land related There is nothing
dispute agreements and| can be resolved| disputes will be | on land disputes
resolution local elders can | by (a) local seen (a) first by | and resolution.
be used to social court, (b) | the woreda and
resolve land then appeal to | kebele land

related conflicts.
The detail of the
formal
institutions is
not provided in
the

proclamation.

the ordinary
woreda court,
and (c) then
appeal to the

higher court.

Note that mutua
agreements and

local elders can

administration
and use
committee, (b)
if not satisfied,
can apply to the
kebele social
court, (c) then
can appeal to

the woreda
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be used to court, and (d)
resolve finally, has the
conflicts. right to apply to
the higher court.

Note that mutua
agreements and
local elders can
be used to
resolve

conflicts.

7.3 Informal Dispute Resolution Mechanisms
Overview

In the last sections, we have discussed aboutaheus kinds of formal dispute
resolution mechanisms. In the present section, iWe&e the nature and meaning of the

informal ways of dispute resolution and the lawsegaing them.

Objectives:

Having completed reading this part, you will beeata:

-Define each informal methods of land dispute nesomh mechanism.
-Explain the major types of informal dispute resioln mechanisms, and

-Indicate the legal framework for each of thesehods.

Aside from the formal mechanism of dispute settieimeormally called litigation,
informal methods are used. They are called AlteraaDispute Resolution (ADR)
mechanisms and if used widely and properly can helpeve good results. Under the
Civil Code, Title XX, and in the Civil Procedure @® Chapter 4 of Book 4, are devoted

to these mechanisms. They are compromise, comailjsind arbitration.
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As per Art. 3307 of the Civil Code, a compromiseléined. A compromise is a contract
whereby the parties, through mutual concessionsitate an existing dispute or prevent
a dispute arising in the future. It is also caltegjotiation. In negotiation the parties reach
a joint decision on matters of common concern inasions where they are in actual or

potential disagreement.

By virtue of Art. 3325 of the Civil Code, arbitrati is a contract whereby the parties to a
dispute entrust its solution to a third party, #reitrator, who undertakes to settle the
dispute in accordance with the principles of lawother words, arbitration is a process
by which a dispute between two or more partieuulsstted to panel pf impartial third

parties for resolution on the merits based on thdemce presented at a hearing. The

procedures for arbitration are provided for undber €ivil Procedure Code.

According to Art. 3318 of Civil Code, conciliatias a mechanism whereby the parties
entrust a third party with the mission of bringitigem together and, if possible,
negotiating a settlement between them. Stated wiber conciliation also called
mediation is a process whereby a neutral and ingbathird party facilitates
communication between negotiating parties which reawble the parties to reach

settlement.

In a recent study made by Sayeh in a few sampleeWésr of Eastern Gojam Zone about
the use of the various methods of land disputelugen, alternative dispute resolution
mechanisms have proved to be frequently used meth&spondents have prioritized
the commonly used conflict resolution mechanismsetlaon their impact in resolving

disputes as follows:

N | Conflict Addressed

resolution | by(responde| Priority order

models nts) first second third fourth
F RF |F RF F RF F RF F RF
(%) (%) (%) (%) (%)

x 5 o 3
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1 | Negotiation| 120| 100 20 16.67 23 19.17 32 26,67 |4%/.5

2 | Mediation 120 | 100 | 36| 30 61 50.88 17 1417 b 5

3 | Arbitration | 120 | 100 | 78| 65 39 325 3 2.5 - -

20.

N
)]

4 | Litigation 120 | 100 | 12| 10 27 225 56 46.7

According to the priority order made by the respamtd, arbitration is ranked first by
about 65% of the respondents. Mediation rankedrngkby more than half percent of the
respondents. Litigation with a relative frequenéybout 47% and negotiation with 38%

are at the third and fourth ranks respectively.

Summary

The main laws regarding the dispute resolution raeidms and institutions include the
Civil Procedure Code, Federal Courts establishrRemtlamation No.25/96 and the Civil

Code. This is, however, different from the feddeakl to state level.

At the federal level, the constitution provides three levels of Federal Courts: the
Federal Supreme, High, and First Instance CourchEof them has their own
jurisdictional limits with regard to the kind of $@& they entertain both in civil and

criminal cases.

At state level, Proc. 25/96 is not applicable. Efare, the jurisdictional limit of State
Courts is determined on the basis of pertinentiprons of the Civil Procedure Code.
Moreover, some states have by legislation, estaddisocial courts to reduce the
congestion of cases in Woreda Courts.
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Aside from the formal mechanism of dispute settletniee. litigation, informal methods
are used. These are called Alternative Dispute IRésp (ADR) mechanisms. They are

compromise, conciliation, and arbitration and sgr@visions of the Civil Code and the
Civil Procedure Code are applicable to them.

Summary Questions

1. What are the courts that settle disputes overmmeglerty at federal level? What is
the material jurisdiction of each? Explain with thgport of legal provisions.

2. What are the courts that settle disputes ovenmegderty at state level? What is
the material jurisdiction of each? Are there ofinstitutions of dispute
resolution? Explain with the support of legal psyns.

3. What are alternative dispute resolution mechanigosgnized under our law?
Explain each with the support of legal provisions.
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CHAPTER EIGHT
LAND USE RESTRICTIONS

Introduction

Ownership right of a property provides the owner Widest and most complete rights.
As discussed in different parts of this materiaincludes the right of use and enjoyment,
lease, mortgage, inheritance, sale, exchange awd.sim the roman conception of the
concept ownership is indivisible, it is just oneoMy while in the common law it can be
used separately as we discussed in the bundlécks shetaphor part. And yet, in all the
legal systems, whether ancient Romans, common lawnadern liberal laws, this
ownership is not something untouchable. Of coutseés iprovided with the widest
protection. See for example article 1204 which amst the above two concepts.
According to this article “ownership is the widegght that may be held” and this “right
may not be neither be divided nor restricted exaeptcordance with the law.”

Now the phrase “...except in accordance with the’ I the subject matter of our
discussion here. It means ownership right of aghimay be freely and fully exercised
without any limitation except as may be stipulabgdaw for public purpose. Look also
article 40 (1) of the constitution
Every Ethiopian citizen has the right to the owhgr<f private property. Unless
prescribed otherwise by law on account of publiefiest,this right shall include
the right to acquire, to use and, in a manner cotilgh& with the rights of other
citizens, to dispose of such property by sale guiest or to transfer it otherwise.

Well, of course, this is a general principle whiolay not include the ownership of land
which is not subject to sale or exchange. But wittiie ambit of the other rights the
possessor or the lessee has full right to enjogethights. As can be gathered from the
reading of the above two important laws, howeyetyate ownership can be restricted or
limited on account of public interest. Indeed sueltrictions are found in different
legislations, especially those related to land famtting.

Hence in this small chapter we shall briefly disctisose restrictions made on land or
building in the form of limitations on use right dsise of master plan, environment,
public health etc; secondly those rights relatedseéovitude, and finally expropriation
rules shall be discussed.

Objectives

After reading this chapter students are expected to
» Define the concepts of expropriation and servitude
» Understand the justifications and nature of théed#t land use controls
* Understand the limits of private property
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8.1 Land Use Restrictions

8.1.1 General

Land use control refers to the body of laws andiliegns which limits the use rights of
a land and a building. These laws can be foundhéncivil code itself and in different
other legislations such as urban planning, buildeggslation, forestry, water laws, and
environmental laws and so on. Except the nuisaaeeih the civil code, the other
limitations are not well developed in Ethiopia. Tihesic difference between these types
of laws and expropriation is that in case of expain the property shall be taken
wholly or partially, while in the case of controlf laws, they simply limit the owner’s
use right while leaving the corpus in the handhef éwner/possessor. In the following we

shall highlight some of those limitations.

Additional reading

Students may wonder why after all we need to stsvner’s use right. Concerning the
basic justification of using such restrictiom®omas Kalbro, Compulsory purchase
and Restrictions on Land Use,Papers on Property Development and Compulsory
purchase, KTH, Stckholm, Sweden pp. 26-27gives us an economic and legal

explanation.

How can compulsory purchase and restrictions on lashuse be justified?

We may begin by briefly considering why the law mgkt possible in certain cases to
regulate land use and to acquire land and propegtyts by compulsory purchase

(expropriation). Cannot property owners settle ¢hemtters among themselves through

voluntary agreements in “the market?”

Heilbrum indicates two central criteria to be taketo account in decisions concerning
land use:
Efficiency and equity are two of the general cigeto be applied in comparing
alternative (economic) policies. To the economafficiency means the most productive

use of resources to satisfy competing material svahhe term equity in economics

223



usually refers to fairness in the distribution otome or wealth, or more broadly,

“welfare.”

There is no doubt that in many respects that mavgetates quite excellently, but the

system has shortcomings connected with both efitgieand equity. In order for the

market to function efficiently, certain conditiorsave to be satisfied. In reality,

unfortunately, they are not, and instead we hawvenaber oimarket failures.

The existence of limited competition plays an inmtaot role in the case of real
property and land use, since each piece of langhigue. In principle, every
property owner is monopolist.

Some goods, termepublic goods,will not be supplied by the market, or if
possible, will not be supplied in sufficient quawyti This problem refers, for
example, to the provision of roads, recreationa&lasy water supply, sewerage
facilities, street lightning etc.

There are many cases where we affect other indalgdwithout having to pay for
causing to pay for causing negative effects, otirggtpaid for positive effects,
through a market transaction. A negative extemalén, for example, take the
form of pollution, noise or smell from the comma@sing of a factory. There are
the wider effects of the land use, effects which aot reflected in the market
price and cost of the development. Externalitiessmmetimes referred to sgill-
over or neghbourhoocdeffects and in the context of land use typicallglile
visual intrusion, increased traffic, pedestrian amedident inconvenience and
congestion of existing public facilities.

These market failure, then, mean that the markatata unaided, guarantee the efficient

management of resources. In other words, theyfyustiblic intervention with a view to

correcting malfunctions of the market anccteordinateland-use activities.

In addition to the market not always operating viuttal economic efficiency, it is a well-

known fact that the market does not necessarilg teaa fair distribution of wealth,

income, land etc. among citizens in a society. Tac can justify public intervention
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with a view to reallocating resources between peapl. in order to protect “weaker

interests.”

8.1.2 Restrictions

Nuisance law

Nuisance is an activity that arises from unreastEnamwarranted or unlawful use by a
person of his on property. It is mostly relatedhatihe abuse of right of an immovable.
The lists of activities that can cause nuisancenateexhaustive. This type of activity is
prohibited by many laws including our civil codeeiite, as one form of restrictions
owners of an immovable, mostly building, may noe ukeir property in a way that
disturbs their neighbors. This principle is alscliled in our civil code under article
1225:

Art. 1225. - Abuse of ownership. - 1. Principle

(1) The owner shall not cause nuisance or damagpstoeighbor.

(2) He shall not cause smoke, soot, unpleasanitsmeise or vibrations in excess of
good neighbourly behaviour.

(3) Regard shall be had to local custom, the positf the lands and the nature thereof.

Planning law

Can an owner of a building change the plan of th&limg? Can he build a new building
on the land leased or demolished it whenever héesist? A study of planning and
building legislations of different countries of ¢sa reveal some difference between
them. One fundamental principle, however, is dgtishable, including Ethiopia. A
change the use of such building requires a peBaisically change can be divided in to
three categories: construction of new building, kvan existing building, and demolition
of the building. This means use of land d buildimecomes under extensive official

control.

At Federal level a proclamation that provides fdbam plans has been adopted under
Proc. No. 574/2008 which governs the above kindremfulations. Among others it
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empowers municipalities to control land use in arbeeas. According to article 25 of the
proclamation, “no development activity may be arbut in an urban center without a
prior development authorization.” In this case therd “development” is defined as,

“carrying out of building, engineering works, migiror other operations under the
ground, or the making of any substantial changetha life of any structure or

neighborhood (Art. 24)”

The above article hence includes the two aspeets,donstructing a new construction
and making a change on it. So as you may know, lpedfer getting a plot of land must
get a building permission to construct a new buogdiSince, the law also provide that
urban plans must contain rules about zoning, hedgtiuilding, housing typology etc

(art.11(3)) owner of a house may not the type aesiglh of the house in a way that

violates the planning laws, and as a result ownestrsecure prior permit.

The other point is that owner of a building may detnolish it with out a permission as

envisaged under article 32 of the proclamation.

Environmental concerns

Other legislation which relate to environment (qrdlo. 300/2002), provides different

restriction on property owners concerning managé¢raed release of dangerous and
hazardous activities that may damage the envirohniteamong others prohibits people

from emitting or releasing, toxic substances, clvamior radioactive substance from

their property that harms human health and wellipeime biota and the aesthetic value of

nature.

8.2 Expropriation

Introduction

Expropriation is another form of restriction ondiaowners or holders. Expropriation is a

means of land acquisition for the state. It is éor¢aking of land from the owner against

226



his wish but on payment of fair compensation. Tikien inherent power of the state
which was recognized from time immemorial. It geaen to the roman and biblical
periods where states used to take private lang@ubtic purpose development activities.
The issue of expropriation was formerly treatedhi civil code, but now there is a new
proclamation No. 455/2005 and an implementatioruleggpn No0.135/2007 at federal
level and different other regulations at state lleVke subject is a wider one, and here we

shall discuss it only briefly so as to give studeam insight to the subject.

Objective

After reading this section students will be able to
o Define the concept of expropriation
o Know the purpose and elements of expropriation

o0 Understand the basics of compensation and valuayisiems

8.2.1. Nature and Purpose of Expropriation Practice

The concept of public acquisition of land witholie tconsent of the owner is known by
different names. In most common law countries, egitteminent domain” (USA) or
“compulsory purchase” (UK & other commonwealth coigs) is used. On the other
hand, in civil law countries, “expropriation” is @¢hmost utilized terminology.
Expropriation is a process whereby the state miay paivately owned or leasehold land
without the consent of the owner\possessor fortdippurpose accompanied by payment
of fair compensation. This concept has not beermpeity defined in the present
expropriation proclamation. But for comparison me@ here we shall provide a
definition from the Civil code and from the Amhd&agion Rural land legislation.

The Code, under Article 1460, provides:

Expropriation proceedings are proceedings wherebybmpetent authorities compel an
owner to surrender the ownership of an immovalieired by such authorities for

public purposes.
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Amharan Rural Land proc. 133/2006 Art. 2(18).

“Expropriating land holding” means taking the alidand from the holder or user for the
sake of public interest paying compensation in adgaby government bodies, private
investors, cooperative societies, or other bodiesridertake development activities by

the decision of government body vested with power.’
Another definition from th&€orpus Juris Secondum

..... it is the right of the nation or state, or obsle to whom the power has been lawfully
delegated, to condemn private property for pubdie, and to appropriate the ownership
and possession of such property with out the owrmhsent on paying the owner a due
compensation to be ascertained according to law.

The space doesn’t allow us to have a hair splittimtgrpretation of the subject. The
important elements in any expropriation processm@adtice are, however:
o0 Expropriation is a taking of private real property
It is an inherent right of the state
It is done against the consent of the owner/possess

Fair compensation must be paid

o O o o

The taking must be made for public interest/use

Many writers argue that expropriation was an inherght of the state and the purpose
of the constitution is just to recognize such rightpower of the state. As a state the
government has the duty to construct infrastrustusach as roads, dams, schools,
hospitals, etc and whenever it needs a certainflanguch purpose it can take the land.
Such practice can be traced to the biblical petiodhe Roman times as well as to middle
age European and English practices. In Ethiopiget$s recognition during the Menelik

era. Today the constitution under article 40(8pgguzes the right of the state to take any

private property against payment of commensuratepemsation.
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Expropriation is one means of land acquisition. gbgernment or other developers can
get land, besides to negotiation and other purogasnechanisms, by way of
expropriation without the consent of the owner. justification usually given in favor of
expropriation is one related with the need of depelent. It is said that unless we forced
to surrender his land, the landowner would otheswekie to his monopolistic position,
be able to block development when refusing volyntamnsfer of his land or claiming for
an unrealistically high compensatioAnother reason for expropriation is the need to
ensure the efficiency of land acquisition. Effignmeans the most productive use of
resources to satisfy competing material wants. Henplot of land may be expropriated

if the new owner can develop it and makes it moaddifable to the society.

Similarly the justification for expropriation givein Ethiopia is that of land acquisition.
The preamble of the present expropriation legat{Proclamation No. 455/2005)

justifies expropriation on the fact that:

“urban centers of the country have, from time toetj been growing and the number of
urban dwellers has been increasing and therebyrkaelelopment for the construction
of dwelling houses, infrastructure, investment atiter services has become necessary in
accordance with their respective plans as wellrapgration and provision of land for

development works in rural areas has become nagessa

The other element in expropriation is the paymerft fair compensation.

Owners/holders/leaseholders of the land shoulddobgpensated for the development or
change they bring about on the land. In most Isgatems people are compensated for
the ground itself and the fixtures (building, exaaen, trees etc) on the ground. As we
shall see it later on in Ethiopia, in urban aréastead of compensating for the value of

the ground people are given replacement land.

The other element is the requirement of “publicpmse/use.” The idea is that state may
not take a private land arbitrarily; it must betifisd on public purpose. It means that the

taking of the land must be for public interest. Whanstitutes public interest is not a
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settled argument. In its traditional concept, pultiterest includes the traditional state
responsibilities: Construction of roads, schooénd, bridges, etc. Modern interpretation
of the concept however even includes that the tp&irthe land for private development

activities, malls, hotels etc may amount to publterest.

A good example in this regard is a broad and naralefinition of the term given by US
courts. The broad view holds that “public use/psgianeans advantage or benefit to the

public. Nichols puts this definition in the follomg way:

“Public use” means “Public advantage,” and theything which tends to enlarge the
resources, increase the industrial energies, aothgie the productive power of any
considerable number of the inhabitants of a seatibthe state (or which leads to the
growth of towns and the creation of new resourcesttie employment of capital and
labor), manifestly contributes to the general welfand the prosperity of the whole

community constitutes a public use.

The second, and narrow, view defines ‘public useaatual use or right to use of the
condemned property by the public. This constitatgmiblic purpose in which the public
has a right of use. To this effect one New Yorkrthas said:

The indirect contribution the prosperity of theisntommunity resulting from activities
from which only some individuals would profit wastrsufficiently to justify the exercise
of eminent domain. It is necessary that the putissess a ‘right’ to use the facility or

service for which the property was desired.

In this regard, expropriation of private land wiasited to traditional state activities, such

as defense, highway, and education.

Now compare the following Ethiopian legislationgiwihe above two definitions

Article 2(5) of proc. No. 455/2005
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"public purpose” means the use of land defined uah $y the decision of the
appropriate body inconformity with urban structyslan or development plan in
order to ensure the interest of the peoples tauaegdirect or indirect benefits
from the use of the land and to consolidate suatdé socio-economic

development;

Article 2(15) of Zikre Hig, Proclamation No. 133(2®
“Public Service” means a service given to the paldirectly or indirectly,
such as government office, school, health servitarket service, road,
religious institutions, military camps, and thedg and includes activities
assumed important to the development of people Hey Regional

Government and to be implemented on the rural land.

8.2.2 Valuation and Compensation

Compensation

Expropriation is a forced sale and is distinguiskredn confiscation in that the owner
will be compensated for the property taken. Comaeoss is defined under th€orpus
Juris Secondunas “full indemnity or remuneration for the lossdamage sustained by
the owner of the property taken or injured for theblic use.” The compensation
requirement under the law demands that the ex@imprieimburses the expropriated for
the property interest taken and place the lattaasirgood a pecuniary position as if the
property had not been taken. In Ethiopia, the ctutstn and other land related
legislations underline that a commensurate amolucdmpensation should be paid to the
expropriated person. Commensurate means in théslitasally equivalent. In some legal
systems the word commensurate may be replaced ysvi&e “fair” or “just”. But the
addition of such adjectives doesn’'t create any gbam the basic definition of

compensation itself, they are added merely to gimphasis.
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But how do we ensure whether a certain compensaioommensurate, fair, just or not?

In other words how do we know whether the compémsatalued is appropriate one?

In all Western countries and, as shown in Kitay,most developing countries, the
fundamental principle that guides valuations ureropriation laws is the payment of
“fair market price” or market value. Market valug generally taken as a test for the

existence of just compensation. Market value, &iseldin Appraisal of Real Estatés:

the most probable price, as of a specified dateash, or in terms equivalent to
cash, or in other precisely revealed terms, forchtthe specified property rights
should sell after reasonable exposure in a competinarket under all conditions
requisite to a fair sale, with the buyer and sebach acting prudently,
knowledgeably, and for self-interest, and assurttiag) neither is under undue

duress.

Well if this explanation is not clear enough, ier to understand the market value of a
property imagine the sale of a house by the owfier aegotiating with buyers and may
be involving brokers. Here the buyer and sellervkmghat similar types of properties are
sold at market, and hence the seller puts the kigitece that his property can have and a
buyer can afford. By the same token the buyer sffee best of his price for the house

comparing that house to other comparable properties

Valuation

The valuation process, whereby compensation iglfaecording to law, is generally the

most difficult, time consuming, and litigated paftthe expropriation process. A proper
valuation process is the most important step ferlimd owner. This is because it is the
way to reach just compensation. Although the cautgins of most countries contain

“‘just compensation” phrases, they do not give alwe as to how to determine it.

However, market value is usually suggested to tatieithe amount of compensation.
Hence, just compensation has also been sometinfieedie@s “the fair market value of

the property as of the date of the taking, deteechiny what a willing buyer and a willing

seller would agree to, neither being under any adsipn to act.”

232



Valuation may be ordered either by the court oratiministrative organ, as the case may
be. In countries where the administrative orgaiiifates the valuation process, an owner
of land may dispute its validity and appeal to toeirts. On the other hand, if it is the
court that organizes and selects experts, thenilitagcept the valuation report as
evidence to give its final expropriation decisiomn both cases, the court may be an

administrative court or a regular court.

Valuation Methods

Generally, there are three primary valuation metihagles for arriving at the fair market
value of real property taken by way of expropriatithe comparable sales method; the
income capitalization method; and, the replacencest method. Since all are methods
designed to reach fair market value, different ¢oes use them alternatively, as the case
may be, and courts do not tend to favor any of thlemthey equally serve the purpose
and are technical methods which need the opinioexpért valuators. For example, the
US practice shows that although courts have approveeach of these methodologies,
they have consistently refrained from mandating thapecific methodology be used
when appraising condemned property, requiring timy the method used be reasonable.
The reason is that because of the peculiar featdrd® property expropriated, appraisers

may tend to use one or different methodologiestahe.

a. Comparable Sales Approach
The comparable sales approach simply requirestgagréor similar properties that have
been sold in the marketplace within a reasonahbte period preceding the taking date,
and then adjusting the sales price of those corbfmiaroperties to reflect differences
between the comparable and the subject propertg. ddmparable sales method is
considered the preferred method of ascertainingatmemarket value of land taken by

expropriation.

b. Income Capitalization Approach
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Income capitalization is one of the recognized méshof determining a property's fair
market value taken by expropriation. It gives vain¢he land in relation to the income it
produces. The capitalization of income approaclyaserally used to value income
producing property when it is completely takenu#ually consists of arriving at an
independent value of the underlying land involvethd adding to it the value of
improvements, by converting reasonable or actusdnre at a reasonable rate of return
(capitalization rate) into an indication of valuBhe land and improvements may be
capitalized together in a single process. The ahbgdttion of income is not used to
project future profits or to compensate the owmerldst profits, but rather, to calculate
the fair market value of the land at the time of thking. The income capitalization
approach is an accepted method for determining eh&edue when there are no available

comparable sales data, and the income is diretttippatable to the land.

c. Replacement Cost Approach
The replacement cost method values the expropriptegerty by determining the
replacement or reproduction cost of improvemerdss Idepreciation, plus the market
value of the land. Hence, this predominantly seteeglue buildings as well as utilities,
but not the land itself. It is especially considkrene of the better methods for
determining a utility's fair market value. Geneyalt is assumed that landowners may be
compensated fully by other approaches, especidigrevthe property is not shown to be
both unique in nature and location and also indispble to the conduct of the
landowners' business operations on the site fronthwh part is taken. So, mostly,
buildings of a unique character are valued using iethod. We can also add that this
approach can be used in countries where the makee of real property is not
developed. The method develops the value in terfnsuoent labour and materials

required in assembling a similar asset of comparatility.

Valuation method in Ethiopia today

The valuation system that we follow today in Ethgjps the reflection of the land
holding tenure policy itself. Generally speaking lnae two different systems we follow

in urban and rural areas. In urban areas compensiatipaid for the improvement made

234



on the land in the form of building, tree, and otlxcavations or structures. The
compensation is based on replacement cost of simitgerty. Means in Ethiopia, we

follow the third valuation method. Read article 7 Rroc. No. 455/2005. In addition

property owners shall be paid for transportatiemaval of things from the place, fence,
etc and shall also be given a replacement lanadnistouct the house. But what misses in
the Ethiopian case is the location value of theperty. For any modern market based
valuation system, location maters a lot, that v&loé same buildings can be varied

because of the difference of the location of timalla

In rural areas besides to the houses, if any, dadt9 (grass, trees, crops, fruit etc)
thereon, farmers should be compensated for thetlaydlose. In principle a replacement
land would be given to the farmer. In that case dbmpensation is based on annual
income of the farmer, and an amount f price of ahmarvest shall be paid until the

replacement farm is given. On the other hand if kb&e is permanent, means if
replacement land is not to be found, then the amisuio be in the form of replacement
compensation “which shall be equivalent to ten sintee average annual income he
secured during the five years preceding the exmtpn of the land.” Read article 8 of

same proclamation. The usual criticism forwardedirag} this approach is why should it
be calculated based on the income secured befa@egdars? Why not it to take or based

on current market prices of produces.

By way of summary, what we can say is that expatjam is an important concept and
practice related to land. In times like today whEtkiopian urban areas are under heavy
massification and expansion the issue of exprapriaould be a usual issue. There are
unsettled and unfair practices like amount of camspéon, the valuation methods we
follow, and absence of role of courts which coutd fbrtile areas for further research

works.

235



8.3 Servitude

Introduction

Assume that you have a house in one area but foe season that you have no way out
to the next street? Or that your house must be emiad to the water pipeline or the
sewerage service? What will you do? Such relatetlpms are solved by the concept of
servitude. The solution is that the neighboringllamust provide you or your house with
a right of way, a right of passing over it the pipes or the sewerage tubes. Servitude is
defined as “a charge encumbering a land (servemgrment) for the benefit of another
land (the dominant tenement.)” And the type of gdtion or encumbrance made on the
burdened land, that is the servient land is “thigabon to submit to the commission of
some acts by the owner of the dominant tenemenid oefrain from exercising some

rights inherent in ownership.” Read article 135%h#f civil code.

This means the servient land is burdened with sobigation for the purpose of the
advantage of the dominant tenement. This typegbit is right in rem or real rights which
are related to the properties. Hence, servitude onfyyaccessorily cast upon the servient
owner the burden to commit any act (1360). The &urdf servitude shall transfer with

the land irrespective of the change of the owner.

The purpose of discussing servitude is just to sti@tit is a limitation or restriction on
one’s land, in this case the servient propertyd&tis are expected to explore the details
of the system.

8.3.1 Means of creation and types of servitudes

Servitude can emanate from contract, will, the kawcustom. In case of contractual
servitude the agreement may be made between owitlee dominant and servient lands.
On the other hand servitude that emanates fromllaskall be made by the will of the
deceased when it divides a property in to two orenparcels (1362.) Like any real rights

servitude must also be made in writing. And ineorfbr it to be defence against a third
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party it must be registered. The third method refation of servitude is acquisition by
prescription. According to article 1366 an apparsetvitude may be acquired by
enjoyment for ten years. Apparent servitude is wheh is visible and conceivable to a
third party. Some times rights of way across antdéHand on foot or with animals can

be determined by the custom of the place (1371.)

Art.1220 pipes

(1) An owner shall, against full payment in advan€eompensation for the
damage thereby caused, allow the installation anldmd of water, gas or

electrical lines or similar works to the benefitather lands.

Art.1221. Right of way-principle
An owner whose land constitutes an enclave or whosess to public ways is not
sufficient to enable him to exploit his land maynded right of way from his
neighbour against payment of compensation propoétie to the damage that

may be caused there by.
Art.1246. Duties of Land owners below
() the owner of land on a low level shall accéy iow of water from land on a
higher level where such water flows naturally amd artificially.
(2) the owner of the land below may not set upka th prevent such flow.
Art.1247 Drainage
(1) Where the owner of the land above construcedge works on his land, the
land owners below shall accept without compensatienwater flowing there

from.

Art.1249. Taking of Water. 1. Right of owner
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(1) An owner who requires water bordering his |dadirrigation or other
purposes may build on the neighbouring ripariariad the works necessary for
the taking of water.

(2) He shall have access to such neighboring landhe purpose of constructing

or maintaining such works.

Art.1252. Acqueduct-1. Right of owners

An owner who wishes to make use for domestic igyaition or other purposes of
water which does not cross or border his land mpglwato the court to be
allowed to bring such water through other persansd against payment in

advance of a fair compensation.’

Art. 1362. Creation of Servitude—1. Contract orl wil

(1) A servitude may be created by agreement bettteedominant and servient
owner.
(2) It may be created by a will in which the owoér land divides such land

between two or more persons.

Art.1371. Right of way and rural servitude
(1) Rights of way such as the right to traverseascel of land on foot, with
animals, during to dead season, across fields ¢roda wood shall be of such
extent as is recognized by local custom.
(2) Rights of pasture, wood-cutting, watering arisnarigation, other rural

servitudes shall have the same extent.

Art.1372. Means necessary fro the enjoyment ofitcete
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(1) The existence of a servitude shall entail tkistence of the means necessary
for the enjoyment of such servitude.
(2) Who ever benefits by a right to draw water framvell shall enjoy a right of

way to such well.

8.3.2 Termination of Servitude

The law provides examples of servitude rights | ¢bde, although the list may not be

exhaustive. Here are some of them.

The following are grounds that lead into or brifgat the extinction of servitudes:
» Maturity of the time fixed for servitudes in thentmact or will;
» Destruction of either of the tenements or botrheht;
* Prescription;
» Division of the dominant or servient tenement([zdit);
» Struck off from the registers of immovalbes;
* Redeeming servitude;

* Merger of the ownership of the two tenements, etc

Summary

What we have seen so far is a brief analysis ofdifferent types of limitations or

restrictions made on a real property. The ratiobehind such limitation may be
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economic, social, or the master plan. In any chseuse right of a certain immovable
property may be limited because if health, pubkcuwsity, good neighborhood, town
planning, etc. in most cases, the limitation is @sgd on the use and enjoyment right
while in case of expropriation it takes away theoilehproperty. The reason why that me
merged these two types of limitations are to shbat fprivate ownership is not an

absolute one.
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2877 Form of contract

A contract of sale of an immovable shall be of no effect unless it is made in
writing.
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2878 Registration in registers of immovable property

The sale of an immovable shall not affect third parties unless it has been
registered in the registers of immovable property in the place where the

immovable sold is situated.
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1723 Contractsrelating to immovable

(1) A contract creating or assigning rights in ownership or bare ownership on an
immovable or an usufruct, servitude or mortgage of an immovable shall be in

writing and registered with a court or notary.

250



(2) Any contract by which an immovable is divided and any compromise relating

to an immovable shall be in writing and registered with a court or notary.
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