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PART ONE
UNDERSTANDING THE CONCEPT OF DEVELOPMENT

CHAPTER 1- PRINCPLES AND CONCEPTS OF DEVELOPMENT

Objectives

The study of economic development is one of the es¢wmost exciting, and most
challenging branch of the broader disciplines ajneenics and political economy and
this chapter is mainly to give you highlight abdlie important concepts and nature of
development economics, core values, and object¥eevelopment , and indicators of
development and growth. At the end of this chapterwill be able to

= describe the importance of studying developmenh@cocs
= identify the difference between growth and develepm
= assess the core values of development

= elaborate the important objectives of development

1.1 The Nature of Development Economics

Traditional economics is concerned primarily witie tefficient least — cost allocation of
scarce productive resources and with the optimaltyr of these resources over time so
as to produce an ever — expanding range of goatisemice. By traditional economics it
simply means the classical and neoclassical ecarsotaught. Traditional neoclassical
economics deals with an advanced capitalist worldperfect markets. consumer
sovereignty. automatic price adjustments. decisiorale on the basis of marginal,
private — profit and utility calculations; and elrium outcomes in all product and

resource markets. It assumes economic “rationaligid a purely materialistic,

individualistic and self- interested orientationwtyds economic decision making.
Political economy goes beyond traditional econonticstudy, among other things, the
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social and institutional processes through whiafteregroups of economic and political
elites influence the allocation of scares productiesources now and in the future, either
exclusively for their own benefit or for that ofetharger population as well. Political
economy is, therefore, concerned with the relatigndetween politics and economic

decision making.

Development economics has an even greater scopeldition to being concerned with
the efficient allocation of existing scarce (oredlproductive resources and with their
sustained growth over time, it must also deal it economic, social, political, and
institutional mechanisms, both public and privaiegessary to bring about rapid (at least
by historical standards) and large-scale improvesienlevels of living for the masses of
poverty — stricken, malnourished, and illiterateoples of Africa, Asia, and Latin
America. Unlike the more developed countries, mltkss Developed Countries (LDCS),
most commodity and resource markets are highly ifepg consumers and producers
have limited information, major structural changee taking place in both the society
and the economy, and disequilibrium situationsrofieevail (prices do not equate supply

and demand).

In many cases, economic calculations are dominbseg@olitical and social priorities
such as building a new nation in Africa, replacfogeign advisors with local decision
makers, resolving tribal or ethnic conflicts, oegerving religious and cultural traditions,
religious and cultural traditions. At the individuavel, family, clean, religious, or tribal
considerations may take precedence over privaté,—seterested utility or profit —

maximizing calculations.

Thus, development economics, to a greater extant tifaditional neoclassical economics
or even political economy, must be concerned vhthéconomic, cultural, and political
requirements for effecting rapid structural andtiinBonal transformations of entire
societies in a manner that will most efficientlyngy the fruits of economic progress to

the broadest segments of their populations. As sulgrger government role and some
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degree of coordinated economic decision makingctéce toward transforming the

economy are usually viewed as essential compomnélsvelopment economics.

We, who study law and development economics, mustefore be sensitive to the
uniqueneness and diversity of third world societi®e must also recognize that there are
few, if any, truly universal principles or “laws’f economics governing economic
relationships that are immutable at all times amdli places. There are at best only
tendencies. For example, increased consumer deteadd to elicit a greater quantity
supplied. But, as we shall discover later, condgiado exist in many developing

countries under which this positive supply respansg not operate.

Because of the heterogeneity of the developing dyatiere can also be no single
development economics, no universal third worldnecoics applicable to any or all
LDCs. Rather, development economic must be ecleatiempting to combine relevant
concepts and theories from traditional economidyasigalong with new models and new
broader multidisciplinary approaches derived frortudging the historical and
contemporary development experience of AmericaaAand Latin America. Today
development economics is field on the crest of eaking wave theories and new data
continuously emerging. These theories and staistionetimes confirm and sometimes
challenge traditional ways of viewing the world.€Thltimate purpose of development
economics, however, remains constant: to help userbainderstand third world
economies on order to help improve material livéstloee-quarters of the global

population.

1.2 Some Critical Questions: Why Do We Study Devegbonent Economics?

An introductory course in development economicsughdelp students gain a better
understanding of a number of critical questionsuabibe economies of developing
nations. The following is a sample list where 20hsguestions followed by the chapters
(in parentheses) in which they are discussed. Thesgrate the kinds of issues faced by

almost every developing nation and indeed, evevgld@pment economist.
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10.

What is the real meaning of development, and how didferent economic
concepts and theories contribute to a better utatetmg of the development
process?

What are the sources of national and internatie@nomic growth? Who
benefits from such growth and why? Why do some t@s make rapid
progress toward development while many others nempaor?

Which are the most influential theories of develemiand which of them are
compatible? Is underdevelopment an internally (ckimoally) or externally
(internationally) induced phenomenon?

What can be learned from the historical recordaain®mic progress in the now
developed world? Are the initial conditions simitardifferent for contemporary
LDCs from what the developed countries faced on thee of their
industrialization?

How can improvement in the role and status of worhame an especially
beneficial impact on development prospects?

Is rapid population growth threatening the economiogress of developing
nations? Do large families make economic sensenireravironment of wide
spread poverty and financial insecurity?

Why is there so much unemployment in the developindd, especially in the
cities, and why do people continue to migrate ®dhies from rular areas even
though their chances of finding a job are very Slow

Do third world educational systems really promoteremic development, or
are they simply a mechanism to enable certain sgteaps or classes of people
to maintain positions of wealth, power, and infloe®

As 60% to 70% of many LDC populations still residerural areas, how can
agricultural and rural development best be pronfbt@de higher agriculture
prices sufficient to stimulate food production, ae rural institutional changes
(land redistribution, roads, transport, educatmadit, etc. also needed?

What do we mean by “environmentally sustainableettgpment™? Are there

serious economic costs of pursuing sustainable ldgwent as opposed to
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11.

12.

13.

14.

15.

16.

17.

18.

simple output growth, and who bears the major nesibdity for global
environmental damage-the rich north or the poottsbu

Is expanded international trade desirable from guwnt of view of the
development of poor nations? Who really gains frivade, and how are the
advantages distributed among nations?

Should exports of primary products such as agucalt commodities be
promoted, or should all LDCs attempt to industz@lby developing their own
heavy manufacturing industries as rapidly as pt¢esgib

How did developing nations get into such seriougifm — debit problems, and
what are the implications of this debt for the emores of both less developed
and more developed nations?

When and under what conditions should LDC governmewlopt a policy of
foreign — exchange control, rise tariffs, or seotas on the importation of
certain “nonessential “goods in order to promotgrtbwn industrialization or to
ameliorate chronic balance of payments problems! world bank “structural
adjustment” lending on the balance of paymentsgaodith prospects of heavily
indebted LDCs?

Should large and powerful multination corporatidiesencouraged to invest in
the economies of poor nations, and if so, undertwbaditions? How have the
emergence of the “global factory” and the globdi@a of trade and finance
influenced international economic relations?

What is the impact of foreign economic aid in reduntries? Should developing
countries continue to seek aid, and if so, undeatwdonditions and for what
purposes? Should developed countries continueféo sdich aid, and if so, under
what conditions and for what purpose?

Are free markets and economic privatization thewamsto development
problems, or do third world governments still hawajor roles to play in their
economies?

What is the role financial and fiscal policy in proting development? Do large

military expenditures stimulate or retard econogrimwvth?
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19. How did the economic transition from communism &pitalism in the former
Soviet Union and Eastern Europe affect internatigmavate investment and
foreign aid to the third world?

20. What are the most significant issues facing thestiggment world in the twenty-
first century? Will greater global interdependemhetween first and third world

nations help or hinder development prospects?

These and many similar questions are analyzed gpldred in the following chapters.

The answers are often more complex than one minghit,tRemember that the ultimate
purpose of any course in development economias lielp students think systematically
about economic problems and issues and formulatgments and conclusion on the
basis of relevant analytic principles and reliabtatistical information. Because the
problems of development are in many cases uniqueeémmodern world and not often
easily understood through the use of traditionanemic theories, we may often need
unconventional approaches to what may appear tmhbeentional economic problems.
Traditional economic principles can play a useflerin enabling us to improve our
understanding of development problems, but thewlshoot blind us to the realities of

local conditions in less developed countries.

1.3 The Role of Values in Development Economics

Economics is a social science. It is concerned titiman beings and the social systems
by which they organize their activities to satisiysic material needs (e.g. food, shelter,
and clothing) and nonmaterial wants (e.g. educatimowledge, spiritual fulfillment).
Because they are social sciences, economists lf@cedame what unusual situation in
which the objects of their studies — human beinghe ordinary business life — and their
activities are rooted in the same social contextlikd the physical science, the social
science of economics can claim neither scient#fes nor universal truths. As mentioned
earlier, in economics there can only be tendeneed, even these are subject to great
variations in different countries and cultures atddifferent times. Many so — called

general economic models are in fact, based on af $etplicit assumption about human

Page | 6




behavior and economic readerships that may haleedit no connection with the realities
of developing economies. To this extent, their gality and objectivity may be more

assumed than real. Economic investigations andyseslcannot simply be lifted out of
their institutional, social, and political contexspecially when one must of the human

dilemmas of hunger, poverty and ill health thagpkso much of the world’s population.

It is necessary, therefore, to recognize from thtset that ethical or normative value
premises about what is or not desirable are cefgadilires of the economic discipline in
general and of development economics in particul&e very concept of economic
development and modernization represent impliciwad as explicit value premises

about desirable goals for achieving.

1.4 Traditional Economic Measures

In strictly economic terms, development has tradgily meant the capacity of a national
economy, whose initial economic condition has beeme or less static for a long time,
to generate and sustain an annual increase imass gnational product (GNP) at rates of
perhaps 5% to 7% or more. (A measure similar to Ghfown as the gross domestic
product, (or GDP) is also used. The difference betwGNP and GDP will be explained
in Chapter2. A common alternative economic indexi®@felopment has been the use of
rates of growth of income per capital or per cAgEAP to take into account the ability
of a nation to expand its output at a rate fadtantthe growth rate of its population.
Levels and rates of growth of real per capital GNi®netary growth of GNP per capital
minus the rate of inflation) are normally used teasure the over all economic well —
being of a population—how much of real goods andises is a variable to the average

citizen for consumption and investment.

Economic development in the past has also beenalpiseen in terms of the planned
alteration of the structure of production and emgpient so that agriculture’s share of
both declines and that of the manufacturing andvieser industries increases.

Development strategies have therefore usually s rapid industrialization, often at
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the expense of agriculture and rural developmemtallly, these principal economic
measures of development have often been supplethdnytecasual reference to non
economic social indicators: gain in literacy, sdimap health conditions and services,
and provision of housing, for instance. A descoptof various attempts to generate these
social indicators of development to supplementgagyital GNP, in particular the United

Nations human development.

On the whole, therefore, prior to the 1970s, dgwalent was nearly always seen as an
economic phenomenon in which rapid gains in ovenadl per capital GNP growth would
either “trickle down” to the masses in the formjafs and other economic opportunities
or create the necessary conditions for the widstridution of the economic and social
benefits of growth, problems of poverty, unemployptand income distribution were of

secondary importance to “getting the growth jobefon

1.5 The New Economic View of Development

The experience of the 1950s and 1960s, when marywhorld nations did realize their
economic growth-targets but the levels of livinglod masses of people remained for the
most part unchanged, signaled that something wgswmeng with this narrow definition
of development. An increasing number of economastd policymakers now clamored
for the “dethronement of GNP”and the evaluationdotct attacks on widespread of
absolute poverty, increasingly inequitable incomastridutions, and rising
unemployment. In short, during the 1970s, econaamelopment came to be redefined
in terms of the reduction or elimination of poveityequality, and unemployment within
the context of a growth of economy. “Redistributibom growth” becomes a common
slogan. Dudley seers posed the basic questiont @abeumeaning of development

succinctly when he asserted:

The questions to ask about a country’'s developnaeat therefore: What has been
happening to poverty? What has been happening émployment? What has been

happening to inequality? If all three of these hdeelined from high levels, then beyond
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doubt this has been a period of development forctuntry concerned. If one or two of
these central problems have been growing worsecedly if all three have, it would be

strange to call the result “development” even @gita income double.

This assertion was neither idle speculation nordéngcription of a hypothetical situation;
a number of developing countries experienced xabtihigh rates of growth of per
capita income during the 1960s and 1970s but shdntkdor no improvement or even
an actual decline in employment, equality, andréead incomes of the bottom 40%, of
their populations. By the earlier growth definitidhese countries were developing; by
the newer poverty, equality, and employment citetthey were not. The situation in the
1980s and early 1990s worsened further as GNP groates turned negative for many
LDCs and governments, facing mounting foreign —tdebblems, were forced to cut

back on their already limited social and economagpams.

But the phenomenon of development or the existemde choric state of
underdevelopment is not merely a question of ecacsrar even one of quantities
measurement of incomes, employment, and inequalitglerdevelopment is a real fact
of life for more than 3 billion people in the wotddstate of mind as much as a state of

national poverty. As Denis Goulet has so forcefplytrayed it:

Underdevelopment is shocking: the squalor, diseasenecessary deaths, and
hopelessness of it dlINo man understands if underdevelopment remainkifora mere
statistic reflecting low income, poor housing, pet¢ure mortality or underemployment.
The most empathetic observer can speak objectatatyit underdevelopment only after
undergoing personally or vicariously, the ‘shock wfderdevelopment”. This unique
culture shock comes to one as he is initiated@cethotions which prevail in the “culture
of poverty”. The reverse shock is felt by theielis nether human nor inevitable....the
prevalent emotion of underdevelopment is a sengersbnal and social impotence in the
face of disease and death, of confusion and igeeras one groups to understand

change, of servility toward men whose decisionsegovhe course of events, of hope
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lessens before hunger and natural catastropheniChpoverty is a cruel kind of hell, and
one cannot understand how cruel that hell is mdrglgazing upon poverty as an object
Development has been treated by economists asvédrig nothing more than an exercise
in applied economics, unrelated to political iddasms of government, and the role of
people in society. It is high time we combine podt and economic theory to consider
not just ways in which societies can become moaaywtive but the quality of the
societies which are supposed to become more piigduetthe development of people
rather than the development of things

When we deal in parts two and three with such miggues of development as poverty,
inequality, unemployment, population growth, ruisgnation, and environmental decay,
the mere identification of these topics as probleors/eys the value judgment that their
improvement or elimination is desirable and themefgood. That, there is widespread
agreement among many different groups of peopleliigians, academics, and ordinary
citizens-that these are desirable goals do nat héefact that they arise not only out of a

reaction to an objective or normative value judgtradrout what should be.

It follows that value promises, however carefullggiliised, are an integral components
of both economic analysis and economic policy. Boacs can not be value-free in the
same sense as, say, physics or chemistry. Thustitkéty of economic analysis and the
correctness of economic prescriptions should alwbgsevaluated in light of the
underlying assumptions or value premises. Onceetlsejective values have been
agreed on by a nation or, more specifically, bysehavho are responsible for national
decision making, specific development goals (egyeater income equality) and
corresponding public polices (e.g., taxing higheromes at rates) based on “objective”
theoretical and quantitative analyses can be pdrsHewever, where serious value
conflicts and disagreements exist among decisiokemsathe possibility of a consensus
about desirable goals or appropriate policies issitterably diminished. In either case, it
is essential, especially in the field of developmectonomics that one’s value premises
always are made clear
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1.6 Economies as Social Systems: The Need to Bey&ichple Economics

Economics and economic systems, especially in iivd tvorld, must be viewed in a
broader perspective than that postulated by tasitieconomics. They must be analyzed
within the context of the overall social system afcountry and, indeed, with an
international, global context as well. By socialsteyn we mean the interdependent
relationships between so-called economic and nonaic factors. The latter include
attitude towards life, work, and authority; puldiod religion; cultural traditions; systems
of land tenure; the authority and integrity of govaent agencies; the degree of popular
participation in development decisions and actgitiand the flexibility or rigidity of
economic and social classes. Clearly these fawimsfrom one of the world to another

and from one culture and social setting to another.

Throughout this module we shall discover that nasgl problems to achieve
development is a much more complicated task thameseconomists would lead us to
believe. Increasing national production, raisingels of living and promoting widespread
employment opportunities are all as much a functibthe values, incentives, attitudes
and benefits, and institutional and power structfréoth the domestic and the global
society as they are the direct outcomes of the pudation of strategic economic
variables such as saving, investment, product actbif price, and foreign- exchange
rates. Looking back over these years, it is novarctbat, in their preoccupation with
growth and its stages and with the provision ofiteaand skills, development theorists
have paid insufficient attention to institutionaldastructural problems and to the power

of historical, cultural and religious forces in tthevelopment process.

Just as some economists occasionally make thekmisfaconfusing their theories with
universal truth, so they also sometimes mistakdrdgniss these non-economic variables
as “non-quantifiable” and therefore of dubious impoce. Yet these variables often play

a critical role in the success or failure of theelepment effort.
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Many of the failures of development policies haeewred precisely because these non-
economic variables (e.g., the role of traditionadgose rights in allocating resources and
distributing income or the influence of religion attitudes towards modernization and
family planning) were intentionally or unintentidlyaexcluded from the analysis.
Although the main focus of this module is in deysient economics and its usefulness
and in understanding problems of economic and kpoigress in poor nations, we will
olso try to be mindful of the crucial roles thalues, attitudes, and institutions play in

the overall development process.

What do we mean by development?

Because the term development may be different shioglifferent people, it isnportant

at the outset to have some working definition @pgoerspective on its meaning. Without
such a perspective and some agreement on measurentena, we would be unable to
determine which country is actually developing avtdch is not. According to World
Bank, which during the 1980s championed econonvevtir as the goal of development,
joined the chorus observers taking a broader petispewhen, in its 1991 world

development report, it asserted:

The challenge of development is to improve the iuaf life. Especially in the world’s

poor countries, a better quality of life generalblls for higher incomes but it involves
much more. It encompasses as ends in themselvies bdtication, higher standards of
health and nutrition, less poverty, a cleaner emvirent, more equality of opportunity,

greater individual freedom, and a richer cultuifal. |

Development must therefore be conceived as a nmkisional process involving major
changes in social structures, popular attituded, raational institutions, as well as the
acceleration of economic growth, the reduction réquality, and the eradication of
poverty. Development, in its essence, must reptetsen whole gamut of change by
which an entire social system, turned to the dibasic needs and desires of individuals

and social groups within that system, moves awaynfra condition of life widely
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perceived as unsatisfactory toward a situationomdition of life regarded as materially
and spiritually better.

1.7 Three Core Values of Development

Is it possible to define or broadly conceptualizeaivwe mean when we talk about
development as the sustained elevation of an esticeety and social system toward a
“better” or “more human” life? What constitutesetigood life is a question as old as
philosophy and humankind, one that must be peratigiceevaluated and answered
afresh in the changing environment of world socid@tye appropriate answers for third
world nations in the first decade of the twentgtficentury is not necessarily the same as
it would have been in previous decades. But weeagiith Goulet and others that at least
three basic components or core values should sene conceptual basis and practical
guide line for understanding the inner meaning efalopment. These core values
sustenance, self-esteem, and freedom- represennh@ongoals by all individuals and
almost all societies and cultures at all times. Wettherefore examine each one of the

values in short.

1.7.1 Sustenance: The ability to meet Basic needs

All people have certain basic needs without whitd Wwould be impossible. These life-
sustaining basic human needs include food, shélealth, and protection. When any of
these is absents or in critically short supplypadition of “absolute underdevelopment”
exists. A basic function of all economic activititiserefore, is to provide as many people
as possible with the means of overcoming the hedpless and misery arising from a lack
of food, shelter, health, and protection. To thisgd,ewe may claim that economic
development is a necessary condition for improverrethe quality of life and there by
for development. Without sustained and continuaeiemic progress at the individual
level, as well as the societal level, the real@atf economic human potential would not
be possible. One clearly has to “have enough irrotd be more’ Rising per capital

incomes, the elimination of absolute poverty, gera@mployment opportunities, and
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narrowing income inequalities. Therefore , havingpremic growth constitute the

necessary but not the sufficient conditions foradlepment.

An alternative way of saying much the same thing wat forth in the United Nations’

1994 human development report. The report assextotiowing;

Human beings are born with certain capabilitiese phrpose of development is to create
an environment in which all people can expand thapabilities, and opportunities can
be enlarged for both present and future generatidhe real foundation of human
development is universalism in acknowledging the &if everyone. Wealth is important
for human life. But concentrating on it exclusival/ wrong for two reasons. First,
accumulating wealth is not necessary for the faiféint of some important human choice.

Second, human choices extend far beyond econontikbeiag.

1.7.2 Self-Esteem: To be a person

A second universal component of the good life IEegteem-a sense of worth and self-
respect, of not being used as a tool by otherstfeir own needs. All peoples and
societies seek some basic form of self-esteem wdtihdhey may call it authenticity,

identity, dignity, respect, honor, or recognitidrhe nature and form of this self-esteem

may vary from society to society and from cultwetlture.

However, with the proliferation of the “modernizinglues” of developed nations, many
societies in third world countries had a profouetise of their own worth suffer from
serious cultural confusion when they come in cdntagth economically and

technologically advanced measure of worth.

The relevant point is that underdevelopment ispitadblem of the majority of the world’s
population. As long as esteem or respect was diggeon grounds other than material
achievement, it was possible to resign oneself deegy without feeling disdained.

Conversely, once the prevailing image of the bdiferincludes material welfare as one
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of its essential ingredients, it becomes diffidat the materially “underdeveloped” to
feel respected or esteemed

1.7.3 Freedom from Servitude: to Able to Choose

A third and final universal value that we suggesbldd constitute the meaning of
development is the concept of human freedom. Freduere is to be understood in the
sense of emancipation from alienating material @@ of life and from social
servitude to nature, ignorance, other people, misastitutions, and dogmatic beliefs.
Freedom involves an expanded range of choicesofetes and their members together
with a minimization of external constrains in tharguit of some social goal called
development. W.Arthur Lewis stressed the relatigndfetween economic growth and
freedom from servitude when he concluded that gdeantage of economic growth is
not that wealth increases happiness, but thatcieases the range of human choice.”
Wealth can enable people to gain greater contrar avature and the physical
environment (e.g., through the production of fooldth, and shelter) than they would
have if they remained poor. It also gives themfteedom to choose greater leisure, to
have goods and service, or deny the importancéeset material wants and choose to
live a life of spiritual contemplation. The concept human freedom should also
encompass various components of political freedowiuding. but not limited to,
personal security with the rule of law, freedome&pression, political participation, and
equality of opportunity. Some of the most notaldermmic success stories of the 1970s
and 1980s (Saudi Arabia, Chile, South Korea, SiagapMalaysia, Thailand, Indonesia,
Turkey, and Chin among others) did not score deveémt program (UNDP).

1.8 The Three Objectives of development

We may conclude that development is both a physeallty and state of mind in which
society has, through some combination of sociabnemic, and institution process,
secured the means for obtaining a better life. \etbe the specific components of this

better life, development in all societies must hawkast the following three objectives:
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1. To increase the availability and widen the distiifnu of basic life-sustaining
goods such as food, shelter, health, and protection

2. To raise levels of living, in addition to highercomes, the provision of more
jobs, better education, and greater attention ki@ and humanistic values, all
of which will serve not only to enhance well-beibgt also to generate greater
individual and national self-esteem.

3. To expand the range of economic and social choiedadle to individuals and
nations by freeing them servitude and dependent®mly in relation to other

people and nation-states but also to the forcéggnofance and human misery.

1.9 Summary and Conclusions

Development economics is a distinct yet very imgatrtextension of both traditional
economics and political economy. While necessaalyo concerned with efficient
resource allocation and the steady growth of agdeequtput over time, development
economics focus primarily on the economic, so@al] institutional mechanism needed
to bring about rapid and large-scale improvementkievels of living for the masses of
poor people in third world nations. As such, depatent economics must be concerned
with the formation of appropriate public policieesihned to effect major economic,
institutional, and social transformations of entieties in the shortest possible time.
Otherwise, the gap between aspiration and reality c@ntinue to widen with each
passing year. It is for this reason that the puddictor has assumed a much broader and
more determining role in development economics thahas traditional neoclassical

economic analysis.

As a social science, economics is concerned witipleeand how best to provide them
with the material means to help and realize theit human potential. But what
constitutes the good life is a perennial questiang hence economics necessarily
involves values and value judgments. Our very uwtdading with promoting

development represents an implicit value judgmémaua good (development) and evil
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(underdevelopment). But development may mean eéfftethings to different people.
Therefore, the nature and character of developetithe meaning we attach to it must

be carefully spelled out.

Any realistic analysis of development problem neitates the supplementation of
strictly economic variables such as incomes, pi@ee savings rates and with equally
relevant information’s of non-economic or ingtibm factors, including the nature of

land tenure arrangements; and influence of soaidicéass stratifications; the structure of
credit, education, and health system; the organizaand motivation of government

bureaucracies; the machinery of political admiaistn; the nature of popular attitudes to
ward work, leisure, and self-improvement; and thrigs, roles, and attitudes of political
and economic elites. Economic development stratethiat seek to raise agricultural
output, create employment, and eradicate poveng béen failed in the past because of

economic elites.

Despite the great diversity of developing natioosis large, others small; some
resource-rich, others resource-barren; some sehsist economies, others modern
manufactured-good exporters; some private-secteriad, others run by the
government-most share common problems that defimegid underdevelopment. We will

discuss these diverse structures and common chesdics of LDCS.
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CHAPTER TWO
DIMENSIONS OF DEVELOPMENT OF DEVELOPING
COUNTRIES

Objectives

We have already seen the concept of developmenitandeasurements. We will use

these concepts and their measurements as guidelimslerstanding the depth and width
of the problems of countries of the third world.ig bhapter gives a short account of the
dimensions of the development problems of pooonati

These countries have both similarities and diffeeerin economic, geographical,
historical, social, cultural and institutional facd. Here, it is attempted to shortly
familiarize the student with the diversities ananooon features of developing countries.
The chapter is divided into two parts. The disausstarts with the differences among

developing countries and proceeds to their comnhanacteristic features.

At the end of this chapter you will be able to
= familiarize yourself with dimensions of developmenbvblems of poor countries.
= elaborate an overview of the diverse structureswitbping nations.

= describe common characteristics of developing cast

2.1. An Overview of the Diverse Structures of Deveping Countries

This section portrays the structural diversity eveloping nations. With this intention,
we will do an examination of eight critical compot® These are
1. The size of the country(geographic area, size gdufation, and income
levels)
2. Its historical and economical background;

3. Its endowments of physical and human resources;
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Its ethnic and religious composition;
The relative importance of its public and privagetsr
The nature of its industrial structure;

Its degree of dependence on external economic alitecal forces and

© N o o &

The distribution of power and the institutional goalitical structure within

the nation.

Dear students, each of the above components anesdied in detail below. In doing this,
we will focus on regional comparisons of the depeig countries of Africa, Asia, and

Latin America and their sub regions.

2.1.1. Size and Income Level

Evidently, economic potential of a country is sfgrantly determined by its physique
and population size, and its level of national papita income. These are also major
factors differentiating one developing country framother. In the world of developing
countries, larger and populated nations such agilBfadia, Nigeria and Ethiopia exist

side-by side with small countries like Paraguayp®and Djibouti respectively.

This size provides both advantages and disadvamtdggge size usually presents
advantages of diverse resources endowment, lardentpd markets, and lesser
dependence on foreign sources of materials andupt®dBut it also creates problems of

administrative control, national cohesion, andwagl imbalances.

However, it is to be noted that there is no neggssdationship among a country’s size,
its level of per capita income, and the degreegofaéty or inequality in the distribution
of that income. For example, as compared to Ethidpie neighboring country, Kenya is
smaller in geographic and population size. But Kehgs about 3 times the per capita
income of Ethiopia at official exchange rate. Bnga has also lesser per capita income

than Brazil and some other lager developing coesutri
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2.1.2. Historical Background

The other source of diversity among the develogingntries is their traditional and
colonial heritages; apparently, countries havertb&in different cultural background
accumulated in their history making them to havffetent social and economic
institutions. Moreover, developing nations wer@ia¢ time or other colonies of western
European countries. The European colonial powers daramatic and long-lasting
impact on the economic, political and institutiosaductures of their African and Asian
colonies. The economic structures of these natiassyell as their educational and social

institutions have typically been modeled on thdstheir former economic rulers.

Hence, the diversity in colonial heritage togetwéh the indigenous cultural differences
have resulted different structural problems in ¢hesuntries. Depending on their colonial
heritage, there fore, the countries are requirethke different measures. Countries like
those in Africa that only recently gained their epeéndence are likely to be more
concerned with consolidating and evolving their omational, economic and polity’s

structures than with simply promoting rapid ecorouohevelopment. Their policies may,

consequently, reflect a greater interest in theseadiate issues.

Latin American countries have a longer history ofitical independence plus a more
shared colonial heritage. Therefore, in spite afggephic and demographic diversity, the
countries possess relatively similar economic, apa@nd cultural institutions and face
similar problems, In Asia, on the other hand, défeé colonial heritages and the diverse
cultural traditions of the indigenous peoples has@mbined to create different

institutional and social patterns.

2.1.3 Physical and Human Resources
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Endowments of physical and human recourses arer tberces of disparities in

economic growth potential of the countries. If wealdwith the physical resource
endowments, on the one hand, there are countrigshvane extremely and favorably
endowed in resources such as minerals, raw matesiad fertile land. On the other hand,
there are also poorly endowed nations where endowsnad raw materials and minerals

and even fertile land are relatively minimal.

Moreover, geography and climate can also play goitant role in the success or failure
of development efforts. Other things being equas said that, island economies seem to
do better than landlocked economies. With respectlimate also temperate zone

countries do better than tropical zone nations.

Developing countries are also distinguished onenftbe other in their human resource
endowments. The human resource endowments inchatesnly the number of people
and their skill levels but so also their culturatlooks, attitudes toward work, access to

information, willingness to innovate, and desiredelf-improvement.

Furthermore, the level of administrative skill wiliten determine the ability of the public
sector to alter the structure of production and tinge it takes for such structural
alteration to occur. This has to do with the whadenplex of interrelationships between
culture, tradition, religion, and ethnic and tridehgmentation or cohesion. Thus the
nature and character of a country’s human resowaoesmportant determinants of its

economic structure and these clearly differ frora cagion to the other.

2.1.4. Ethnic and Religious Composition
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Ethnicity and religion often play a major role imetsuccess or failure of development
efforts. Evidently, the greater the ethnic andgielis diversity of a country the more
likely it is that there will be internal strife angdolitical instability. There is also

distinction in ethnic and religious composition argmations. Presently more than 40%

of the world’s nations have more than five sigrafit ethnic populations.

In most cases, one or more of these groups fagausquroblem of discrimination. Over
half of the worlds less developed countries hawenty experienced some form of
interethnic conflict. Just in the first half of tHE©99s, ethnic and religious conflicts
leading to wide spread death and distinction tolalcgp in many African countries and

some countries of other regions.

But neither overt physical conflict nor widespreddlence is necessary to disrupt an
economy or cause political instability. If develogmb is about improving human lives
and providing a widening range of choice to all gles, racial, ethnic, or religious
discriminations can be equally destructive. Forneple through out Latin America,
indigenous populations have significantly laggethibd other groups on almost every
measure of economic and social progress. In thesetiies, being indigenous makes it
such more likely that an individual will be lessuedted, in poorer health, and in a lower
socio economic structure than other citizens. Thiparticularly true for indigenous

women,

Ethnic and religious diversity need not, howevegeassarily lead to inequality, turmoil,
or instability. There have been numerous instarmtesuccessful economic and social
integration of minority or indigenous ethnic pogida in countries as diverse as
Malaysia and Mauritius. The point is that the ethand religious composition of a
developing nation and whether or not that divergiads to conflict or cooperation can be
important determinants of the success or failuredefelopment efforts. Too often,
economists neglect to recognize this fundamental fa

2.1.5. Relative Importance of the Public and priva¢ Sectors
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Most developing countries have mixed economic systeeaturing both public and
private ownership and use of resources. The divibetween the two and their relative
importance are mostly determined by the historamad political circumstances of the
countries. Thus, in general, Latin American andtBdtast Asian nations have larger

private sectors than South Asian and African nation

The degree of foreign ownership on the private@eist another important variable to
consider when differentiating among less developegntries. A large foreign owned
private sector usually creates economic and paliti@portunities as well as problems

not found in countries where foreign investorslass prevalent.

Economic policies, such as those designed to prmaire employment, will naturally
be different for countries with large public sestand ones with sizeable private sectors.
Direct government investment projects and largealrmwork programs may take
precedence in economies dominated by the publitorgecin the private oriented
economies, however, special tax allowances desigmadduce private businesses that
can employ more workers might be more common, Aigfothe problem to be solved
may be similar, the solution can differ in courgriith significant differences in the

relative importance of the public and private sexto

2.1.6 Economic Structure

Developing countries are predominantly agrariareéonomic, social, and cultural out
look. Labour force in most of these countries igr@xhelmingly engaged in agriculture,
The agricultural Sector contributes significanggo to the GDP of many of the poor
nations. Farming is not merely an occupation butag of life for most people in Asia,

Africa, and Latin America.

Nevertheless, there are great differences betweersttucture of agrarian systems and

patterns of land ownership in Latin America. Asiagrarian systems are some what
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closer to those of Latin America in terms of patteof land ownership. But even the

similarities are lessened by substantial cultuifénces.

It is in the relative importance of both the mamtifising and service sectors that we find
the widest variation among developing nations. Masin American countries possess
more advanced industrial sectors. But in the 19d 1980s countries like Taiwan,

South Korea, and Singapore are rapidly becomingsimilized states.

In spite of common problems, therefore, developnstrdtegies may vary from one
country to the next depending on the nature, siractand degree of interdependence

among its primary, secondary, and tertiary indakgectors.

2.1.7. External Dependence: Economic, Political anQultural

The degree to which a country is dependent ondareiconomic, social, and political
force is related to its size, resources endowmant] political history. For most
developing countries, this dependence is substafrissome cases, it touches almost
every facet of life. Most small nations are higllgpendent on foreign trade with the
developed world Almost all small nations are degerian the importance of foreign and
often inappropriate technologies of production.sTfact alone exerts an extraordinary

influence on the character istics of the growthcpss in these dependent nations.

But even beyond the strictly economic manifestatiohdependence in the form of the
international transfer of goods and technologieghes international transmission of

institution and values. Most notably are systemsediication and governance, and
attitudes toward life, work, and self. The transiua phenomenon brings mixed blessing
to most less developed countries especially toethvaish the greatest potential for self
reliance. A country’s ability to chart its own ecwmnic and social destiny is significantly

affected by its degree of dependence on thesetaed external forces.

2.1.8 Political Structure, Power and Interest Groug
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In the final analysis, it is often not the correxta of economic policies alone that
determines the outcome of national approachesiticatrdevelopment problems. The
political structure and the vested interests oingikelites (e.g., large landowners, urban
industrialists, bankers, foreign manufacturers, thiéitary, and trade unionists) will

typically determine what strategies are possible &@here the main barriers to effective

economic and social change may lie.

The concentration of interests and power amongifft segments of the populations of
most developing countries itself is the result lo¢it economic, social, and political
histories ,and is likely to differ from one countoythe other. Nevertheless, whatever the
specific distribution of power among the militarthe industrialists, and the large
landowners of Latin America, the politicians andhievel civil servants in Africa, the
oil sheiks and financial of the middle east, or ldnad lords, money lenders, and wealthy
industrialists of Asia-most developing countries aunled directly or indirectly by small

and powerful elites to a greater extent than theld@ed nations are.

Effective social and economic changes thus reaiirer that the support of elite groups
be enlisted or that the power of the elite be ¢ffsemore powerful democratic forces.
Either way, economic and social development wiltenf be impossible without

corresponding changes in the social, political, a@homic institutions of a nation. Such
institutional changes may include: land tenureesyst forms of governance, educational
structures, labor market relationships, properghts, the distribution and controls of

physical financial asset, laws of taxation and iithace and provision of credit.

2.2 Common Characteristics of Developing Countries
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Dearr students, the foregoing discussions have dsimraded why it is sometimes risky to
generalize too much about such a diverse set @ingatNevertheless, common economic

features of developing countries permit us to vileam in a broadly similar framework.

This section portrays various dimensions of theettlgyment gap between rich and poor
countries and similarities of poor nations. Thasdude level and the growth rate of
income, unemployment and underemployment, popuatgowth rate, economic
structure, political and institutional factors, ahejree of dependence. We will attempt to
identify these similarities and provide illustraidata to demonstrate their importance.
For convenience, we can classify these common ctaistics into seven broad

categories.

I. Low levels of living which is characterized by imae inequality, poor health, and
inadequate education
[I. Low levels of productivity
[ll. High rates of population growth and dependency éurd
IV. High and rising levels of unemployment and undetdegment
V. Substantial dependence on agricultural productimhpimary product exports
VI. Prevalence of imperfect markets and limited infarora

VII. Dominance, dependence and vulnerability in intéonal relations.

2.2.1. Low Levels of Living

In developing nations, general level of livingdsrto be very low for the vast majority
of people. This is true not only in relation toitheounterparts in rich nations but often
also in relation to small elite groups within thewn societies. These low levels of living
are manifested quantitatively and qualitativelytie form of low income (poverty),
inadequate housing, poor health, limited or no atlan, high infant mortality, low life
and work expectancies, and in many case a genamakf malaise and hopelessness.
Let us look at some recent statistic as compristegtain aspects of life in the

underdeveloped countries and in the more econolyi@dVanced nations.
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A. Per capita national incomeéAs we all know from the previous knowledge of

economics, the GNP per capita is often used as suynimdex of the relative economic
well-being of people in different nations. One coommdistinguishing feature of
developing countries as compared to developed mati® the extremely low level of
income. In 1997, the total national product ofta# nations of the world was valid at
more than $29 trillion, of which more than $22lioih originated in the economically

developed regions and less than $7 trillions waigged in the less developed nations.

The difference in income between rich and pooromatiwill be apparent when one takes
in to account of the distribution of world poputati In this term, this means that almost
80% of the world’s income is produced in the ecoiraity developed groups by 20% of
the world’s people. Thus the remaining four-fiftifsthe world’s population is producing
only one-fifth of total world output. In the year 1997, the collective per capita incomes
of the under developed countries averaged less dhnan twentieth of the per capita

income of rich nations.

B. Growth Rates of Incoméviany developing countries not only have much lolegels

of per capita income but also have experiencelogies GNP growth than the developed
nations. For example, the average growth rate slaeasiderably during the 1980s. The
real per capita GDP even declined by 0.2% in 1980ia 1991 between 1985 and 1995
economic growth in Latin America and the Caribbeaaraged 0.3% and in Africa-1.1%

while growth in the developed countries was avergdi.9% per annum.

In fact, during the 1980s and early 1990s, thenmegap between rich and poor nations
widened at the fastest pace in more than the dtiree decades. The impact of this
widening gap is striking. If, for example, we take income levels of the richest 20% of
the world’s population in comparison with the p&ir20% we find that whereas in 1960
the income ratio was 30 to 1 at the end of 1991riitie were receiving 61 times the
income of the poor. Table 1 gives the details & #ver-growing income disparity

between the richest and poorest 20% of the wopdjsulation.
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C. Distribution of National IncomeThe growing gap in per capita incomes between rich

and poor nations is not the only manifestation lué tvidening economic disparity
between the world’s rich and poor. To appreciate ileadth and depth of third world
poverty, it is also necessary to look at the gramgap between rich and poor within
individual LDCs.

All nations of the world show some degree of incomequality. There are large
disparities between the income of the rich and & poor in both developed and
underdeveloped countries. Nevertheless, the gawebet rich and poor is generally

greater in less developed nations than in developé&dns.

Comparing the share of national income that acdméise accuse to the poorest 40% of
a country’s population with that of the richest 20&® be used as an arbitrary measure of
the degree of inequality. In this case, we discamany African and Latin America
countries to be with substantial income inequalNgvertheless, most Asian countries

have either moderate inequality or lesser ineqaalih overall income distribution.

Moreover, there is no obvious relationship or datien between levels of per capital
income and degree of income inequality. Kenya, withsame low per capita income as
India has a much wider income disparity betweenttipe20% and bottom 40% of the
population. Similarly, Kuwait, with almost the sargh per capita income as Belgium
has a much lower percentage of its income disebuio the bottom 40% of its

population.

D. Extent of PovertyThe magnitude and extent of poverty in any coudé&yend on two

factors: the average level of national income ahd tegree of inequality in its
distribution. Clearly, for any given level of natia per capita income, the more unequal
the distribution the lower is the includence of edy. Similarly, for any given
distribution, the lower the average income leved greater is the includence of poverty.

But how is one to measure poverty in any meaningfantitative sense?
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During the 1970s, as interest in problems of pgveErtreased, development economists
took the first step in measuring its magnitude imithnd across countries by attempting
to establish a common poverty line. They went euetiher and devised the now widely
used concept chbsolute povertylt is meant to represent a specific minimum level
income needed to satisfy the basic physical neéélsod, clothing, and shelter In order
to ensure continued survival, one common methodgolws been used to establish an
international poverty line at, say, a constant &350 per year (based, for example, on
the value of the 1985 dollar and then attempt tinage the purchasing power equivalent

to that sum of money in terms of a developing colsibwn currency.

We see that in the last decade of th8 2éntury, some 1.3 billion people, or 32% of the
developing world population, were living in abseupoverty. Looking at individual
regions, we find the highest poverty rate (43%)Sauth Asia (Bangladesh, India,
Pakistan, etc.) where the largest number of poopleelives (515 million). But sub-
Saharan Africa with 219 million absolute poor hgddr the fastest poverty growth rate.
It is estimated that during the first decade of 268 century, African poverty rates will

approach 50 percent.

E. Health In addition to struggling on low income, many pleom developing nations

fight a constant battle against malnutrition, di&ss and ill health. Life expectancy in
1998 still averaged only 48 years compared to @8syamong other third world countries
and 75 years in developed nations. Infant mortaditgs (the number of children who die
before their first birthday out of every 1.000 lib&ths) average about 96 in the least

developed countries and 8 in developed countries.

In the mid-1970s, more than 1 billion people, almbslf the population of the
developing world (excluding China), were living diets deficient in essential calories.
One-third of them were children under 2 years @&. ddese people were concentrated in

the poorest countries. In the 1990s the situat@mrsemption and widespread famine. In
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both Asia and Africa, over 60% of the populationrdha met minimum caloric

requirements necessary to maintain adequate health.

The extent of human deprivation in terms of somg kealth indicators is also another
indicator of the low standard of living of thesdiaas. For example, 766 million people
in poor countries are without access to healthisesy 1.2 billion do not have access to
safe drinking water, 1.9 billion (almost half thepulation) live without sanitation
facilities, and 158 million children under age %= analnourished. Another often-used
measure of child malnutrition is the percentageloldren who are underweight. In the
early 1990s statistics revealed that 67% of thilem in Bangladesh were underweight;
63% in India, 43% in South Africa, 42% in Vietna®8% in Ethiopia, and 36% in Ghana
and Nigeria.The access to clean drinking watenes af the most important measures of
sanitation. Waterborne diseases such as typhoier,faholera, and a wide array of
serious or fatal diarrhea illnesses are responddylenore than 35% of the deaths of
young children in developing countries. Most of dhediseases and resulting deaths

would be quickly eliminated with safe water supplie

To make matters worse, medical care is an extreseayce social service in many parts
of the developing world. In 1995, the number of tdeg per 100,000 people averaged
only 4.4 in the least developed countries, compariéa 217 in the developed countries.
The ratio of hospital beds to population is siniylativergent between these two sets of

nations.

Moreover, when one realizes that most of the médacdities in developing nations are
concentrated in urban areas where only 25% of thulption resides, the woefully
inadequate provision of health care to the maskpsar people becomes strikingly clear.
For example, in India, 80% of the doctors practicarban areas where only 20% of the
population resides. In Bolivia only one —there.HKenya, the population-to-physician
ratio is 672 to 1 for the capital city of Nairolmd20.000 to 1 in the rural countryside
where 87% of the Kenyan population lives. In tewhsiealth expenditures, more than
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75% of LDCs government outlays are devoted to utimspitals that provide expensive,

western-style curative care to a minority of th@yation.

Finally, no discussion of health problems would denplete without mentioning the
terrible human toll that AIDS is inflicting on mitins of people in developing countries.
After tuberculosis, AIDS is now the second leadinfiectious cause of deaths among
adult men and women. To date, an estimated 6 mifheople worldwide have died of
AIDS and more than 30 million have contracted then&n immunodeficiency virus

(HIV) that causes it. 90% of all these people live.DCs. At the beginning of 1998, out
of the total number of these victims 66% them wesding in Africa while Asia and

Latin America had 21% and 43% respectively.

F. Education The spread of educational opportunities is thel findicator of the very
low levels of living that is pervasive in develogimations. The attempt to provide
primary school educational opportunities has probéleen the most significant of all
LDC development efforts. In most countries, edusatiakes significant share of the
government’s budget.

Yet in spite of some impressive quantitative adesnm school enroliments, literacy
levels remain strikingly low compared with the dieyed nations. For example, among
the least developed countries, literacy rates geeranly 45% of the population, the
corresponding rates for other third world nationsd a&he developed countries are
approximately 64% and 99%, respectively. Thereigh thevel of children dropouts of

primary and secondary school, and out of the estithdliterate adults, more than 60%
are women. Moreover, the education of children wbattend school regularly is often

irrelevant to the development needs of the natrowhich they live,

We can summarize the major illustrations of the Istandard of living of the poor
nations by listing the following points, Firsthyhdre is low relative levels and, in many
countries, slow growth rates. Of national incomereover, the real per capita income is

either growing at a low level or in many countrgagnating The pattern of income
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distribution of the poor countries is highly skewsdh the top 20% of the population
receiving 5 to 10 as much income as the bottom 40&fisequently, great masses of
third world populations are suffering from absolpteverty, with up to 1.3 billion people

living on subsistent income of less than $370 mary

The low standard of living is also manifested ia focial aspects. Large segments of the
populations are suffering from ill health, malntitm, and debilitating diseases, with
infant mortality rates running as high as 10 tinthese in developed nations. In
education, these countries are characterized byldgels of literacy, significant school
dropout rates, and inadequate and often irreleedntational curricula and facilities.
Most important is the interaction of all six chaecstics, which tend to rein- force and
perpetuate the pervasive problems of “poverty, ignoe, and disease” that restrict the

lives of so many people in the developing world.

2.2.2. Low Levels of Productivity

In addition to low levels of livings, developingwaries are characterized by relatively
low levels of labor productivityThe concept of a production function is often used
describe the way in which societies go about piogidfor their material needs.
Production function is systematically relating awtpto different combinations of factor

inputs for a given technology.

But in less developed countries the concept of riieeh engineering concept of a
production function must be broadened by addingesamportant factors. Among its
other inputs, this includes managerial competeramxess to information, worker
motivation, and institutional flexibility. Througl the developing world, levels of labor
productivity are extremely low compared with thaseleveloped countries. This can be
explained by a number of basic economic concepts. @xample, the principle of

diminishing marginal productivitptates that if increasing amounts of a variabtgofa

(labor) are applied to fixed amounts of other fesfe.g., capital, land, materials), the

extra or marginal product of the variable factocloees beyond a certain number.
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Low levels of labour productivity can therefore é&eplained by the absence or severe
lack of “complementary” factor inputs such as phbgkicapital or experienced
management. To raise productivity, according t@ @wigument, domestisavingsand
foreignfinancemust be mobilized. This is to generate new investnm physical capital
goods and build up the stock of human capital (enganagerial skills) through

investment in education and training.

Institutional changes are also necessary to maeirfe potential of this new physical
and human investment. These changes might incluctediverse activities as:

* The reform of land tenure, corporate tax, creditl hanking structures,

» The creation or strengthening of an independentesip and efficient
administrative service, and

* The restructuring of educational and training paogs to make them more
appropriate to the needs of the developing sosietighese and other non
economic input into the social production mustdieeh into account if strategies

to raise productivity are to be succeed.

One must also take into account the impact of wosakel managemeiaittitudestoward
self-improvement, people’s degree of alertness,ptattdity, ambition, and general
willingness to innovate and experiment, and thdiritugles toward manual work,
discipline, authority, and exploitation. Added tbthese must be the physical and mental
capacity of the individual to do the job satisfaidyo The economic success stories of
“the four Asian tigers”-South Korea, Singapore, goKong, and Taiwan-are often
attributed to the quantity of their human resourdbe organization of their production
systems, and the institutional arrangements uriEnmtdo accelerate their productivity
growth.

The conditions of physical health most clearly advéhe close linkage that exists

between low levels of income and low levels of prctdvity in developing nations. It is
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well known, for example, that poor nutrition in lgiood can severely restrict the mental
and the physical growth of individuals. Poor digthabits, inadequate food, and low
standards of personal hygiene in later years casecturther deterioration in a worker’s
health and can therefore adversely influence dgguoward the job and the other people

at work.

The worker's low productivity may be due in largarpto physical lethargy and the
inability, both physical and emotional, to withstiathe daily pressures of competitive
work. We may conclude, therefore, that low levélBvang and low productivity are self-

reinforcing social and economic phenomena in p@amtries, in can also be said that

they are the principal manifestations of and cbuotors to their underdevelopment.
2.2.3 Population Growth and Dependency Burdens

Statistics on demographic evolution by country shbat the present rhythm of global
population growth is largely the result of the decation of growth in the developing
regions. Consequently, the population of the thiatld rose from 1.7 billion in 1950, to
3.313 billion in 1980 and 4.036 billion in 1990. fing the same year, the population of
the developed countries stood respectively at 8libm 1.137 billion and 1.210 billion.
The demographic load of the third world has beeremitiated. It Share from the total
population has been continuously increasing to8% in 1950, 74.4% in 1980, 76.9%
in 1990 and around 80% at the end of th8 @éntury and beginning of the 2tentury.
The percentage of the population of the developmthiries has fallen from 33.1% to

20% in the course of the same period.

This swift population growth in developing counsriss due to their higher birth rate as
compared to death rate, though death rate alsagim hirthrates (the yearly number of
live births per 1.000 populations) in less devetbpeuntries are 30 to 40, whereas those
in the developed countries are less than halfftgate. The crude birthratis probably

one of the most efficient ways of distinguishing tless developed from the developed
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countries. There are few less developed countritsanbirthrate below 20 per 1.000 and

no developed nations with a birthrate above it.

Death rates (the yearly number of deaths per 1p@@uilations) in third world countries

are also high relative to the developed nationsweéi@r, these poor nations have
benefited from the progress of medicine for the seasand the campaigns against
endemic disease. This was followed by fall in mdstahence, the differences in death
rate between developing and developed countriessabstantially smaller than the

corresponding differences in birthrates, as a tethd average rate of population growth
is now about 2.0% per year in third world countr28% excluding China), even there
are certain African countries approaching and exareeding 3% per annum. This is as
compared to population growth of 0.5% per yearhim industrialized world. According

to UN projections, now a days four out of five ibitants of the planet are coming from

the developing countries.

These high birthrates have considerable socioecmnionplication. Children under the
age of 15 make up almost 40% of the total popufatio these countries. This is as
opposed to less than 21% of the total populatiahendeveloped countries. Thus in most
developing countries, the active labour force lasupport proportionally almost twice
as many children as it does in richer countriesc@ytrast, the proportion of people over

the age of 65 is much greater in the developedmsiti

Both older people and children are often referceds an economic dependency burden
This means that they are nonproductive membersooiety and therefore must be
supported financially by a country’s labor forces(ally defined as citizens between the
ages of 15 and 64). The overall dependency burden ljoth young and old) represents
only about one-third of the populations of devebm®untries but almost 45% of the
populations of the less developed nations. Moredwethe latter countries, almost 90%

of the dependents are children, whereas only 6@%6laldren in the richer nations.
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We may conclude, therefore, that not only are thwatld countries characterized by
higher rates of population growth, but they musbatontend with greater dependency
burdens than rich nations. The circumstances amdittons under which population

growth becomes a deterrent to economic developraentritical issue.

2.2.4 High Unemployment and Underemployment

One of the principal manifestations of the low lsvef living in developing nations is
their relatively inadequate or inefficient utiliza of labour in comparison with the
developed nations. In the 1980s the unemployment @mderemployment problem
became increasingly pronounced and emerged as faife onost serious development
problems.

Unemployment increased as a result of which empérhas been growing during the
past at a rate which is much slower than the rhggawth of the labor force. Stagnating
economic growth, the austerity programs implemerdasda result of the structural
adjustment programs (SAPs) and high levels of +urahn migration combined to
precipitate this situation. For example, the ILQireates that in the 1990s productive
employment in sub-Saharan Africa increased by @Myper cent per annum at a time

when African labor force grown by a much fastee rait 3.3 per cent a year.

Unemployment in the developing world averaged 8%4%80 of the labor force. The
unemployment rates in the 1980s for selected Africauntries were: Botswana 3.2%,
Cote D’lvoire 20%, Ethiopia 23%, Kenya 16.2%, Nige9.7%,Senegal 17.3%, Somalia
22.3%, Tanzania 21.6% Zambia 19%, and Zimbabwe?a 81B30,1991).

The unemployed exhibit two important charactersstioamely their youthfulness and
their high level of education. Youth (the age grafid5 to 24) unemployment rates are
on the average twice higher than adult unemploynmmatgs. Unemployment is also
creeping up the educational ladder. When the untdamed are added to the openly

unemployed and when ‘discouraged workers’- those hdve given up looking for a job
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are added in, almost 35% of the combined urbanrarad labor forces in poor nations is

unutilized.

Given recent and current birthrates in most LD@sijrtlabor supply will be expanding

rapidly for some time to come. This means that jidshave to be created at equivalent
rates simply to keep pace. Moreover, in urban angad urban migration is causing the
labor force to grow at explosive annual rates of ¥4/% in many countries (especially
in Africa). The prospects for coping effectivelytivirising levels of unemployment and
underemployment and for dealing with the frustradi@nd anxieties of an increasingly
vocal and educated but unemployed youth are frigh¢gy poor. The dimensions and
implications of the unemployment and migration peob will be discussed in detail in

part two of development economics.

2.2.5. Substantial Dependence on Agricultural Prodetion and Primary-Product

Exports

The vast majority of people in LDCs lives and wonksural areas. Over 65% are rurally
based, compared to less than 27% in economicallgldeed countries. Similarly, 58%
of the labor force is engaged in agriculture, coragdo only 5% in developed nations.
Agriculture contributes about 14% of the GNP of eleping nations but only 3% of the

GNP of developed nations.

There is striking difference between the proposiensize of the agricultural population
in Africa, which constitutes (68%) and south A$4%o) versus North America (3%) but
the average productivity of agricultural labour abnost 35 times greater in North
America than in Asia and Africa combined. Althouighernational comparative figures
are often of dubious quality regarding both prerisatnd methods of measurements, they,
nevertheless, give us rough orders of magnitudeenEafter making necessary
adjustments for third world non marketed agric@dtuoutput, the differences in

agricultural labour productivity would still be wesizable.
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Agricultural productivity is low not only becausd the large numbers of people in
relation to available land but also because LDdcaliure is often characterized by
primitive technologies, poor organization, and tedi physical and human capital inputs,
Technological backwardness persists because tharttvagriculture is predominantly
non commercial peasant farming. In many parts @ftbrld, especially in Asia and Latin
America, it is characterized further by land tenareangements in which peasants rent
rather than own third small plots of land. Tenuraagements take away much of the

economic incentive for out put expansion and pradiig improvement.

Even where land is a bund ant, primitive techniqaed the use of hand plows, drag
harrows, and animal (oxen, and donkey) or raw hup@anmer necessitate that typical
family holdings be not more than 5 to 8 hectaresfakt, in many countries, average
holdings can be as low as 1 to 3 hectares. The eumibpeople that this land must
support both directly and indirectly often runshégh as 10 to 15 people per hectare. It is
no wonder that efforts to improve the efficiencyagfricultural production and increase
the average yields of rice, wheat, maize, soybeamd,millet are now and will continue

to be top-priority development objectives.

Dependence on primary exponsost economies of less developed countries aratede

toward the production of primary products. Thesenpry commodities form their main

exports. For example, for all non-Asian developowyntries, these primary products
account for over 70% of except in countries blesaéis abundant supplies of petroleum
and other valuable mineral resources and a fewrgailsian exporters of manufactured
goods, most LDC exports consist of basic foodstufisnfood cash crops, and raw
materials. In sub-Saharan Africa, primary prodwasount for over 80% of total export

earning.
Most poor countries need to obtain foreign exchangaddition to domestic savings in

order to finance priority development projects.hligh private foreign investment and

foreign aid are a significant but rapidly declinisgurce of foreign exchange, exports of
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primary products typically account for 60% to 70% tbe annual flow of foreign

currency into the developing world.

Even though exports are so important to many deusdonations, LDC export growth
(excluding oil exports) has barely kept pace withatt of developed countries.
Consequently, even in their best years, most nbexporting developing nations have
been losing ground to the more developed counimiésrms of their share of total world
trade. In 1950, for example, the LDCs; share wasln&3% it has fallen in almost every

year since and currently stands at around 20%.

Countries with the poorest 20% of the world’s papioin did even worse. By 1991, their
share of world trade had fallen to 1.4%, while does with the richest 20% had
captured 85% of world trade. Most of the succesexport promotion since 1970 has
been captured by a few OPEC countries in the 1@ndsthe four Asian tigers; along
with a few other NICs in the 1980s and 1990s thgritg of LDCs have experienced a

continuing decline in their share of world trade.

2.2.6. Imperfect Markets and Incomplete Information

Starting from the 1980s almost every developingntguis moving toward the
establishment of a market economy for many reasblay countries did so at the
behest of the World Bank, which kept advocating rke&friendly” economic policies as
preconditions for loans. There seemed to be a gipwonsensus that there had been too
much government intervention in the workings ofrdhiworld economies. This
government intervention is sighted by many as tlaomcause of the problems in the
poor nations. Hence, free market and unfetteredpetition are considered as the key

economic growth.

But the presumed benefits of market economies aarcketifriendly policies depend

heavily on the existence of institutional, cultui@hd legal prerequisites that are taken for
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granted in the industrial societies. In many LDGbese legal and institutional
foundations are either absent or extremely weakyTinclude:

» The existence of a legal system that enforces acitstrand validates property
rights.

= A stable and trustworthy currency,

* An infrastructure of roads and utilities that reésuin low transport and
communication costs so as to facilitate interregidrade.

= A well-developed system of banking and insurance,

» Formal credit markets that select projects anccateloan able funds on the basis
of relative economic profitability and enforce rsilef repayment, and

» Substantial market information for consumers anddpcers about prices,
guantities and qualities of products and resouasesell as the credit- worthiness

of potential borrowers.

These six factors, along with the existence of eaues of scale in major sectors of the
economy, thin markets for many products due totéthidemand and few sellers,

widespread externalities (costs or benefits thatuscto companies or individuals not

doing the producing or consuming) in production aodsumption, and the prevalence of
common property resources (e.g., grazing landsnvales) mean that markets are often
highly imperfect.

2.2.7. Dominance, Dependence and Vulnerability imternational Relations

For many less developed countries, a final sigaific factor contributing to the
persistence of low levels of living, rising unemyieent, and growing income inequality
is the highly unequal distribution of economic gudditical power between rich and poor
nations, These unequal strengths are manifestedanomic and non economic aspects
of the relationships. Economically, the dominanwpos of rich nations control the
pattern of international trade. They have alsodhgity to dictate the terms where by

technology. foreign aid and private capital araesfarred to developing countries.
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Other equally important aspects of the internalidraansfer process can serve to inhibit
the development of poor nations. One subtle butnewertheless, significant factor has
been the transfer of first world values, attitudastitution, and standards of behavior to
third world nations. Examples include the colontednsfer of often inappropriate

educational structures, curricula, and school systbe formation of western-style trade
unions, the organization of health services in etaace with the curative rather than
preventive model, and the importation of inappraiaristructures and procedures for

public bureaucratic and administrative systems.

Of even greater potential significance may be tifeience of rich-country social and
economic standards on developing country salaryescalite lifestyle, and general
attitudes toward the private accumulation of wealthether there are market-friendly
policies or extensive government intervention, sattitudes can often lead to corruption

and economic plunder by a privileged minority.

Finally, the penetration of rich-country’s attitlevalues, and standard also contributes
to a problem widely recognized and referred tohasihternationabrain drain. Brain
drain is the migration of professional and skillgetsonnel, who were often educated in
the developing country at great expense, to the@wsrdeveloped nations. Examples

include doctors, nurses, scientists, engineerspaben programmers, and economists.
The net effect of all these factors is to creatgtaation of vulnerability among third

world nations in which forces largely outside thewmntrol can have decisive and

dominating influences on their economic and sowgll being .
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CHAPTER THREE
DETERMINANTS OF ECONOMIC DEVELOPMENT

Objectives

Today, countries of the world are divided into rigleveloped) countries and poor
(developing) countries. There is a wide gap betwbe rich and the poor countries.
The statement that “the rich nations get richer tredpoor countries get poorer” has
become popular in the literature about world poxeBut what are the explanations
for the poor performance of the developing cous®ieThere are two approaches to
explain the determinants of economic developmém;ttaditional approach and the
institutional approach. Thus at the end of thigpthr you will be able to familiarize
yourself with.

» Traditional approach to development and

= Institutional approach to development.

3.1 The Traditional Approach (Economic Factors) taDevelopment

The traditional approach to development assumes$ ¢#tanomic development is
determined by economic factors, like natural resesir capital, technology, etc. Let's

see each of the major economic factors

A) Natural Resources

The principal factors affecting the developmentnfeconomy are the natural resources
or land. “Land” as used in economics includes ratesources such as fertility of land,

its situation and composition, forest wealth, mater climate, water resources, sea
resources, geographical proximity with rich cowrgretc. For growth, the existence of
natural resources in abundance is essential. Atgowhich is deficient in natural

resources will not be in a position to develop dapi As pointed out by Lewis, “Other
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things being equal, men can make better use ofreésburces than they can of poor.” In
LDCs natural resources are unutilized, underutllipe mis-utilized. This is one of the
reasons for their backwardness. The presencetofahaesources is not sufficient for

economic growth. What is required is their propeploitation.

It is often said that economic growth is possiblerewhen an economyc is deficient in
natural resources. As pointed out by Lewis,country which is considered to be poor in
resources today may be considered very rich inuress at some later time, not merely
because unknown resources are discovered, butlefpeahuse new uses are discovered
for the known resources.” Japan is one such cpuntrich is deficient in natural
resources but it is one of the advanced countfig¢iseoworld because it has been able to

discover new uses for limited resources.

B) Capital Accumulation

Capital means the stock of physical reproduciblgoid of production. When capital

stock increases with the passage of time, it ifedatapital accumulation or capital

formation. Capital formation is investment in dapigoods that leads to increase in
capital stock, national output and income. Capiteimation is the key to economic

development. On the one hand, it reflects effecdtemand and on the other hand, it
creates productive efficiency for production. Cabiformation possesses special
importance to LDCs. The process of capital fororaleads to the increase in national
output in a number of ways. Capital formationgsential to meet the requirements of an
increasing population in such economies. Investnmentapital goods not only raises

production but also employment opportunities. sltcapital formation that leads to

technological progress. Technological progressuin leads to specialization and the
economies of large scale production. The provisibeocial and economic over heads,
like transport, power education, etc. in a courgrgossible through capital formation. It

is also capital formation that leads to the explwih of natural resources,

industrialization and expansion of markets whiaghessential for economic progress.
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C) Organization

Organization is an important part of the growthgass. It relates to the optimum use of
factor of production and economic activities. Qrgation is complement to capital and
labor and helps in increasing their product agésit In modern economic growth, the
entrepreneur has been performing the task of aanargr and undertaking risks and

uncertainties.

The underdeveloped countries lack entrepreneudidity. Such factors as the small
size of the market, capital deficiency, absencerofate property and contract, lack of
skilled and trained labor, non-availability of adate raw materials, and infrastructural
facilities like transport, power, etc increase rekd uncertainties. That is why such

countries lack entrepreneurs.

D) Technological Progress

Technological changes are regarded as the mostriampofactor in the process of
economic growth. They are related to changesenntkethods of production which are
the result of some new techniques of research rovition. Changes in Technology

lead to increase in productivity of labor, cap@al other factors of production.

E) Division of Labor and Scale of production

Specialization and division of labor lead to in@®an productivity. They lead to
economies of large scale production which furthepin industrial development. Adam
Smith gave much importance to the division of laimoeconomic development. Division
of labor leads to improvement in the productive amifes of labor. Every laborer
becomes more efficient than before. S/he saves ti8lbe is capable of inventing new
machines and process in production. Ultimately pobdn increases manifold. But
division of labor depends upon the size of the miarkrhe size of the market, in turn,

depends upon economic progress, i.e. the extemhitth the size of demand, the general
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level of production, the means of transport etc deseloped. When the scale of
production is large, there is greater specializatmd division of labor. As a result,
production increases and the rate of economic pesgrs accelerated. Underdeveloped
countries are unable to take advantage of the eci@soof division of labor and large
scale production due to the presence of marketri@giens, which in turn keep the size

of the market small.

3.2 Institutional Approach to Development

The institutional approach to development is a meqghenomenon. It argues that
explanations of the poor economic development as@d not only in economic factors

but also in non-economic factors. In fact mosthefse factors are explained by non-
economic factors or institutional factors. The itogional approach to development
emphasizes more on the institutional factors thaneconomic factors. They explain this
using the case of a metropolitan city. The centigl in a metropolitan area, while

gaining some high-rise buildings, has a stagnaptladion and an increasing proportion

of poor people. On the other hand, suburbs argperous and growing rapidly.

To a certain degree, modern economics is like sustetropolitan area. The traditional

economics is at the center of the city. At the sdimme, the suburbs of economics are
expanding rapidly in all directions. The institutiapproach to development is a case in
point. For example, consider shifting the focumnircapital and other resources toward
the quality of governance. In the suburbs of eauns governance is a focus, but not in
the city center where capital is the focus.

The institutional factor further argues that masth® economic factors can be obtained
in the globalize, market. For example, many Maltional National Corporations
(MNCs) are ready to invest a significant amountapital if conditions are favorable.
Besides, LDCs can also borrow technologies froms De institutional factors that
determine economic performance include;
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A) Type of Government

A country with a monarchy system is less likelydvelop as compared with a country
with a democratic government. The nature of denmycrdepends on the level of
education, discipline, culture, etc. of the peoplemaintaining rules, governments could
be soft or strong. To maintain rules and there pare the ground for development,
governments need be strong. To provide for thereafbent of contracts, the prevention
of anarchy, and the provision of other public goibw coercive power of government is
necessary.

Good governance is another important factor whigteminines economic performance of
countries. According to Olson M, “Governance isexidive determinant of economic
performance and that with the right economic poliayl institutions, poor countries can
grow at a very rapid rate.” Good governance itecééd by long trem vision, correct

policies and effective implementation. For exampte Japan the government decided
what type of industries to develop after World Wart gave emphasis to textile, iron

and steel, shipbuilding etc. In recent years, thwegiment shifted towards electronics in

response to a change in world market.

Another aspect of good governance is the developwfemfrastructure. Countries like

Hong Kong, Singapore, Malaysia, etc develop inftegtire and attract foreign capital.

B) Institutions

Availability of technology like the capital good,omplementary factors like
infrastructure, highly skilled labor, innovatioriceare required for an economy to grow.
To have such technological changes requires a gmtitution. For example, in making
innovations, there could be resistance. To caloh sesistance, government effort is
required. Thus, institutions that encourage teabgiodl innovation and suitability of
institution for successful adoption of new ideasaisimportant question. Political and
cultural dynamism help in adoption of new techngl@md the negative forces such as
labour union orthodoxy should be managed propeylygbod governance. Spread of

education and scientific culture are necessary ddoption of new technology
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Reservation/Affirmative Actién Social justice requires that if some sectiofisthe
society are deprived, they must be given speciahabn i.e. reservation is needed. The
supporters of reservation justify its use in temhssocial justice, equity and to rectify

historical mistakes. However, from the point cdwiof efficiency, it is not justified.

C) Social Structure of Population

In some countries, we get a homogenous type of lpppn. Homogeneity of the
population leads to the development of nationdirfgse, which is helpful for economic
development — for example China, Japan, Korea, Rodsia. On the other hand,
population of a country could also be heterogeneodisided on the basis of language,

religion, ethnicity, caste, etc. In such societssme groups play entrepreneurial role.

D) Human Capital and Cultural Traits

The difference in per capita income among countdesld be explained by human
capital and cultural traits. In the DCs, human tapand cultural traits in the form of
work culture, discipline, good entrepreneurship letge played an important role. Poor
countries are poor because they lack these tréfts. cultural traits that perpetuate
poverty are the result of centuries of social aadation and they can’t be changed

quickly.

Cultural advancement according to M. Olson redualtsvo types of human capital:

a) Marketable lItalic capital These include more skill, propensity to work

harder, more entrepreneurial personality; Thesditegasaresult in increase in
the quality and quantity of productive outputs. e$é results in increase in
income of persons, groups as well as of nations.

b) Civic culture.A civic culture leads to the election of good goweent which
adopts good policy. It also results in a disciglis®ciety. Corruption will be

less. People pay tax.
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PART TWO
LAW AND DEVELOPMENT

CHAPTER FOUR - Human Rights and Development

Objectives

Apart from it being fundamental human rights, depehent is itself a process in which
all human rights are realized. This fact is reldaset only by human rights agencies, but
also by traditional, bilateral and multilateral éé&pment agencies. Several bilateral aid
agencies now see respect for human rights as egrahtpart of the development process.
Besides the broader conception of the nature oéldpment, several of the issues that
are central to development are also issues of huights. Such issues range from the
broad macro-economic policy and regulatory framdéwdo the micro project
implementation. The rule of law, which depends aghathers on impartial and
independent courts, seen by proponents of econgmiwth as a precondition for
investment and a free market economy, is also &atdmuman rights concern. Gender
relations which are the subjects of developmenteandrs are also the subjects of
women’s and therefore human rights. Participataomgther key concept in development
conceptions and practice, is not only a human rghtself but is also determined by
people’s ability to make, express, decide on aridrea their choices. At the end of this
chapter students will able to:

= understand the concept of development as a huiglanssue;
» understand the meaning and application of righseld approach to development;
and

= elaborate the gender dimension of development
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4.1 Development as a Human Right

4.1.1. Background.

The right to development can be rooted in the giowni of the Charter of the United
Nation, The Universal Declaration on human Rightd ¢he two International Human
Right Covenants. One of the objectives of the enastto “promote social progress and
better standards of life in larger freedom” and é&chieve international cooperation in
solving international problems of an economic, aba@ultural or humanitarian character,
and in promoting and encouraging respect for humghts and for fundamental

freedoms for all without distinction at to racexsinguage or religion.” Through the
Charter , member states undertook to promote higlstandards of living , full

employment and conditions of economic and sogwabgress and development and
universal respect for, and observance of , hungin rand fundamental freedoms for all

without distinction at to race, sex, language tgien.

The UDHR contains a number of elements that becaemral to the international
community’s understanding of the right to developidt attaches importance, for
example, to the promotion of social progress arttebstandards of life and recognizes
the right to non-discrimination, the right to penpiate in public affairs and the right to an
adequate standard of living. It also contains ewee)s entitlement to social and
international order in which the rights and freedoget forth in the Declaration can be
fully realized. An importanct step towards the mgution of the right to development
was General Assembly resolution 1161(XIl). In thesolution the General Assembly
expressed the view “that a balanced and integrateshomic and social development
would contribute towards the promotion and mairgaai peace and security, social
progress and better standards of living, and theemfance of and respect for human

rights and fundamental freedoms”.

This theme was taken up at the International Cenfsg on Human Rights held in Tehran

from 22 April to 13 May, 1968. The Conference exge its belief “that the enjoyment
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of economic and social rights in inherently linkeith any meaningful and profound
interconnection between the realization of humghts and economic development”. It
recognized “the collective responsibility of theemational community to ensure the
attainment of minimum standard of living necesdanythe enjoyment of human right
and fundamental freedoms but all persons througtiwitworld”. In 1969 the General
Assembly, in its resolution 2542(XXIV), adopted tieclaration on Social progress and
development, which states that “Social progress Bedelopment shall aim at the
continuous raising of the material and spirituanstards of living of all members of
society with respect for and in compliance with lammrights and fundamental

freedoms.”

In its resolution 4(XXXIIl) of 21 February, 1977hé Commission on Human rights
decided to pay special attention to consideratibrthe obstacle impeding the full
realization of economic, social and cultural righgarticularly in developing countries,
and of national and international action to sectire enjoyment of those rights.
Recognizing the right to development as a humart,rige Commission recommended to
the Economic and Social council that it invites Secretary — General to undertake a
study on “the international dimensions of the rightdevelopment as human right in
relation with other human rights based on inteorati cooperation, including the right to
peace, taking into account the requirements oh#wve International Economic Order and

fundamental human needs”.

The Declaration on the Right to Development, whstdted unequivocally that the right
to development is a human right, was adopted byUhiged Nations in 1986 by an
overwhelming majority, with the United States aagtthe single dissenting vote. This
Declaration came almost thirty-eight years afteraldoption of the Universal Declaration
of Human Rights, according to which human rightastibuted both civil and political
rights (Articles 1 to 21) and economic, social, @udtural rights (Articles 22 to 28). In
fact, the Universal Declaration reflected the immaggl post-war consensus about human
rights based on what President Roosevelt descridsetbur freedoms—including the
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freedom from want—which he wanted to be incorpatate an International Bill of
Rights.

There was no ambiguity at that time about politiead economic rights being
interrelated and interdependent components of humggdus, and no disagreement that
“true individual freedom cannot exist without ecamo security and independence.” And
the credit should rightfully go to Mrs. Eleanor Rewelt, who was the head of the U.S.
delegation during the drafting of the Universal Beation, for having first identified and
advocated for the right to development when shiedtd[W]e are writing a bill of rights
for the world, and . . . one of the most importaights is the opportunity for
development.” The consensus over the unity of @widl political rights and economic,
social, and cultural rights was broken in the Egtiwith the spread of the Cold War. Two
separate covenants, one covering civil and poalitieghts and another covering
economic, social, and cultural rights, were proratdd to give them the status of
international treaties in the late Sixties, andhbzdme into force in the late Seventies. It
took many years of international deliberations ardotiation for the world community
to get back to the original conception of integdatand indivisible human rights. The
Declaration on the Right to Development was thelteslowever, the single dissenting
vote by the United States set back the processebgral years, during which the
international community could have tried to trateslauch a right to development into a
reality. Issues were raised about the foundatidradis of this right, its legitimacy,
justiciability, and coherence.

The world was still divided between those who dértieat economic, social, and cultural
rights could be regarded as human rights, and twdse considered that economic,
social, and cultural rights as not only fully jdistble human rights but as essential human
rights. Claims and counterclaims continued to belenlay both the groups in different
forums. Finally, a new consensus emerged in Vieahathe Second UN World
Conference on Human Rights in 1993. The Declaratidopted there reaffirmed “the
right to development, as established in the Detitaran the Right to Development, as a

universal and inalienable right .
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4.1.2 The Content of the Right to Development

The declaration on the Right to Development unideArticle 1 state that “ the right to
development as an inalienable human right by @igtiwhich every human person and
all peoples are entitled to participate in, cdnite to, and enjoy economic , social,
cultural and political development , in which lallman rights and fundamental freedoms
can be fully realized.” The rights include:

v Full Sovereignty over natural resources

v Self determination

v Popular participation in development

v Equality of opportunity

v' The creation of favorable conditions for enjoymehtother civil, political,

economic, social and cultural rights.

The human person is identified as the beneficidrihe right to development, as of all
human rights. The right to development can be iedokoth by individuals and by
peoples. It imposes obligations both on individstaltes — to ensure equal and adequate
access to essential resources- and on the intemahtcommunity- to promote fair
development policies and effective internationaperation. The Vienna declaration and
Programme of Action, The World Conference on Humghts, held in Vienna in 1993,
dealt extensively with the right to developmentadiopted the Vienna Declaration and
Programme of Action which recognizes that democraeyvelopment and respect for
human rights and fundamental freedoms are interdbge and mutually reinforcing.
The World Conference reaffirmed by consensus to rigbt to development as a
universal and inalienable right and an integralt gdr fundamental human rights. It
further stated that,”while development facilitateé enjoyment of all human rights, lack
of development may not be invoked to justify theriddeement of internationally

recognized human rights.”

Subsequent articles in the Declaration clarify tla¢ure of this process of development

further and elaborate on the principles of exemgsthe right to development. For

Page | 52




example, Article 1 recognizes that not only “evagman person” but “all peoples” are
entitled to the right to development. Article 1aG$e 2 even explicitly refers to the right
of peoples to self-determination. But that does metin that “peoples’ rights” can be
seen as countering to or in contradiction? Fromiradividual's or “every human
person’s” right. Article 2, Clause 1 categoricadhates that it is “the human person” who
is the central subject of development, in the seokdhe “active participant and
beneficiary of the right to development.” Even pgebples” or collectives of “human
persons” are entitled to some rights such as @ieeeignty over the natural wealth and
resources in terms of territory, it is the indivaditlhuman person who must be the active

participant in and beneficiary of this right.

The process of development, “in which all humartsgand fundamental freedoms can
be fully realized,” would lead to, according to ke 2, Clause 3, “the constant
improvement of the well-being of the entire popuaatand of all individuals, on the basis
of their active free and meaningful participatian development and irthe fair
distribution of benefitsesulting there from [emphasis added].” Article |8b@rates this
point further by stating that the measures forizes the right to development shall
ensure “equality of opportunity for all” in theirceess to basic resources, education,
health services, food, housing, employment anch@fdir distribution of incomeThe
realization of the right would also require thabmenhave an active rolan the
development process, and that “appropriate econ@nit social reforms should be

carried out with a view to eradicating all sociglistices.”

To realize this process of development to whichreweiman person is entitled by virtue
of his right to development, there are responsiédito be borne by all the concerned

M

parties: “the human persons,” “the states operataigpnally,” and “the states operating
internationally.” According to Article 2, Clause 2all human beings (persons) have a
responsibility for development individually and leatively,” and they must take

appropriate actions, maintaining “full respect tbe human rights and fundamental
freedoms as well as their duties to the communitjuinan persons thus are recognized

to function both individually and as members ofledives or communities and to have
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duties to communities that are necessary to beéedaaut in promoting the process of
development. But “the primary responsibility forethcreation of national and
international conditions favorable to the realiaatof the right to development” is of the
State’s, as Article 3 categorically suggests. Thiponsibility is complementary to the
individual’s responsibility as mentioned above, amdnly for the creation of conditions
for realizing the right and not for actually realig the right itself. Only the individuals
themselves can realize the right. The actions ef states needed for creating such

conditions are to be undertaken at both the ndtmméthe international levels.

At the national level, Article 2, Clause 3 pointst dhat, “states have the right and the
duty to formulate appropriate national developmealicies,” and Article 8 says that
states should undertake “all necessary measureshéorrealization of the right to
development,” and again, “should encourage poppéaticipation in all spheres.” In
addition, the states are required by Article 6,uS&a3 to take steps to eliminate obstacles
to development resulting from failure to observeilcand political rights as well as
economic, social, and cultural rights, because ithplementation, promotion and
protection of these rights would be essential &alizing the right to development as all
human rights and fundamental freedoms are indi@siimd interdependent” (Article 6,
Clause 2.) The states are also expected to takkuties steps to “eliminate the massive
and flagrant violation of human rights” resultingprh apartheid, racial discrimination,

colonialism, foreign domination and occupation, éfcticle 5).

In regards to the obligation of the states opegatat the international level, the
Declaration emphasizes the crucial importance t#rivational cooperation. First, the
states have a duty “to cooperate with each othensuring development and diminishing
obstacles to development . . . and fulfill theséieduin such a manner as to promote a
new international economic order based on sovereggrality, interdependence, [and]
mutual interest . . .” (Article 3, Clause 3). Thias been further reiterated in Article 6,
which states that “all states should cooperate wittew to promoting, encouraging and
strengthening universal respect for and observahe@d human rights and fundamental

freedoms.” Indeed, Clauses 2 and 3 clarify condgicequired to fulfill the realization of
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fundamental freedoms and human rights as mentionadicle 1. “All human rights and
fundamental freedoms are indivisible and interdepeti’ and the “implementation,
promotion, and protection of civil, political, ecamic, social, and cultural rights”
deserve equal attention (Article 6, Clause 2). Aaiture to observe civil and political
rights as well as economic, social, and culturghts may result in “obstacles to

development” that the states are responsible nairgdite (Article 6, Clause 3).

Finally, according to Article 4, the states have thuty, individually and collectively, to
formulate international development policies toiliate the realization of the right to
development. It recognizes that sustained actionrequired to promote rapid
development of developing countries and then desiar

“As a complement to the efforts of developing does, effective international
cooperation is essential in providing these coasatwith appropriate means and facilities

to foster their comprehensive development.”

4.1.3 Controversies Regarding the Right to Developamt

Once the right to development is viewed in this near—as a human right derived from
an implicit social contract binding civil societyhat identifies duty-holders both
nationally and internationally, (primarily the ratistates and the international
community, individuals, and groups operating inilcsociety) with the obligation to
deliver this right—it should be easy to apprecta& controversies surrounding this right.
First, for many years and especially during the dC&Var period, the Western
democracies and the Second World socialist countrere not willing to treat civil and
political rights and economic, social, and culturghts at part, or on equal terms, not to
speak of regarding them as components of an irteyr@hole of an international bill of
rights. That is why we not only had two separateec@ants on these two sets of rights,
but also the Western block was upholding the cwitl 11 Universal Declaration of
Human Rights, 1948, Preamble. Political rights #red Socialist countries pressured for
the economic and social rights.
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On a formal plan, the controversy was to have besnlved with the adoption of the
right to development. But the reasons for takingséhcontrary positions kept lingering
and was further complicated by the Third World doies putting forward the case of the
right to development in the name of the collectights of a group of countries to bring
about a New International Economic Order. If sorhthe industrialized countries would
not support the economic and social rights, theyldidind it even more difficult to
support the right to development. Discounting theefy political and Cold War reasons
for the countries taking their respective positiotiee reasons for Western countries
supporting civil and political rights but opposiegonomic and social rights as human
rights can be summed up as follows: (a) humansighe individual rights, (b) they have
to be coherent, in the sense that each right hofdest have some corresponding duty-
holder whose obligation would be to deliver thehtjgand (c) human rights must be
justifiable. All these criticisms, if they are wali would hold against the right to

development.

The identification of human rights completely imnes of individual rights would imply
total acceptance of the theory of natural rights. Bonnelly puts it, in the Universal
Declaration of Human Rights, “human rights are dieaand unambiguously
conceptualized as being inherent to humans andstite product of social cooperation.
These rights are conceptualized as being univensdl hold equally by all, that is as
natural rights.” In that paradigm, human rights @né/ personal rights, based on negative
freedom, such as the rights to life, liberty, aneefspeech, whereby the law prohibits
others from killing, imprisoning, or silencing andividual who has a claim to such

freedoms that the state is expected to protect.

Economic and social rights are associated withtpesireedoms which the state has to
secure and protect through positive action. They maot natural rights, therefore,
according to this view, not human rights. Colleetiights are more than individual rights
and to the extent the right to development arentisdly linked to collective rights as

well as positive economic rights, it would be dialified from being regarded as a

human right. All these arguments have been subsligmepudiated in the literature. The
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Universal Declaration has many elements going beybe principles of natural rights.
In fact, it is firmly based on a pluralistic fourtaen of international law with many
elements of economic and social rights, considerngindividual’s personality as

essentially molded by the community.

Indeed, logically, there is no reason to take iplets of a group or a collective (people or
nation, ethnic or linguistic groups) to be fundatady different in nature from an
individual’s human rights so long as it is possitdelefine the obligation to fulfill them
and duty-holders to secure them. Even personalsrigan be taken as rights to be
protected by individuals and groups. Furthermote,si well established that the
identification of civil and political rights with egative rights and economic, social and
cultural rights with positive rights is too superéil because both would require negative
(prevention) as well as positive (promotion or patitve) actions. So logically, it is hard
to regard only civil and political right as humaights and economic and social and
collective rights as not human rights. As we hawéed above, it is ultimately for the
concerned people to decide what they would regsittianan rights and which the states

would have the obligation to deliver.

In terms of this approach, the assertion of a hurigdrt would require the identification
of a set of duty-holders who are in a position @phto deliver the rights and that
demands are placed on them that they should thelp. If these claims can be made
legal, with appropriate legislation, covenant, r@aty, then such obligation may become
binding. Otherwise, they remain a moral standarécvimay not have a legal sanction,
but which in many situations may be as forcefupersuading all the duty holders to
deliver those rights.

In this perspective, any economic or social rifghtan individual or a collective can
qualify as a human right provided the moral stadaarthe ethical assertion of the right
is accepted by all people in a particular civil isbg and provided it is possible to
identify at least a group of possible duty holddrapt one specific duty holder, who are

in a position to deliver that right and who arelwd to accept their obligations to help.
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From that point of view, the economic, social, andtural rights according to the
international covenant, and the right to developmecording to the Declaration of
1986, are all human rights. They have been adapyeithe international community of
states through a legitimate process of consensidiriguat the United Nations, and they
have enumerated the rights and all the duty halgensiary among them being nation-
states complemented by the international commuoiitpther states and multi-lateral
agencies. What would be needed is an agreement tigoprocedures to be followed and

the programs to be implemented by all the duty érsld

In addition, what may be needed is to formulategislative basis for the obligations
morally accepted to become legally obligatory. ilt e seen from these discussions that
the third criticism that the human rights must beticiable does not have a decisive
force. The skeptics who doubt the appeal and éffoess of ethical standards of rights-
based arguments would not consider a right to kentaeriously unless the entitlements
of those rights are sanctioned by a legal authositgh as the state, based on appropriate
legislation. As Sen puts it, these skeptics woalg, SHuman beings in nature no more
are born with human rights than they are born faligthed; rights would have to be
acquired through legislation, just as clothes aguaed through tailoring.” This criticism
confuses human rights with legal rights. Humantsgire based on moral standards on a
view of human dignity, and which have many différemys of fulfillment depending on
the acceptability of the ethical base of the claiiffss does not, of course, obfuscate the
importance or usefulness of such human rights lawet into legislated legal rights. In
fact, every attempt should be made to formulate addpt appropriate legislative
instruments to ensure the realization of the claiha human right once it is accepted
through consensus. These rights would then be damkgusticiable claims in courts and

by authorities of enforcement.

But to say that human rights cannot be invoketiefytcannot be legally enforced would
be most inappropriate. For many of the economic soclal rights and the right to
development, and even for some elements of cidl@oiitical rights, the positive actions

that are necessary may often make it very diffitulidentify precisely the obligations of
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particular duty holders to make them legally liatdde prosecuted. Enacting appropriate
legislative instruments for any of these rights {dooften be a stupendous task, and it
would be often useful and necessary to find altereanethods of enforcement of the

obligations rather than through the courts of law.

Collective Rights vs. Individual Rights

There is a different type of criticism which hasbenost persistently leveled against the
right to development, in particular, in additionthe criticisms mentioned above that are
applicable to all rights other than the civil amalifical rights. The right to development
was promoted both by the Third World protagonisid Birst World critics as a collective
right of states and of peoples for development.nake already dealt with the problem of
the admissibility of collective rights as humanhtgy as against individual rights, and
have argued that it is perfectly logical to press dollective rights to be recognized as
human rights. But then care must be taken to defieeollective rights properly and not
in opposition to individual rights per se. Inde&égre are legal institutional agreements
and covenants that have recognized and built upbective rights, and the Declaration
on the Right to Development itself has recognizezl dollective right of peoples in its
Article 1 when it states that every human persahahpeoples are entitled to the human
right to development and also the right to selled®mination, exercising “their inalienable
right to full sovereignty over all their natural alth and resources.” But now these
collective rights are seen as opposed to, or euperir to, the right of the individual.
The Declaration on the Right to Development statgegorically (Article 2) that “the
human person is the central subject of developraedtshould be the active participant

and beneficiary of the right to development.”

In the case of collective right, such as thatetib-determination, the right-holder may be
a collective such as a nation, but the benefiaiithe exercise of the right has to be the
individual. There may of course be some occasiorenvthe right of a particular
individual may come into conflict with the right af collective. An obvious example

would be the closed-shop practices of a trade uonorlicting with the right to work of a

Page | 59




particular unemployed person. But the beneficiaoiea trade union practice must be all
individual workers, and not just the trade uniosi,aa organization, its management and
its treasury. It is also quite possible that defarrights or different individuals enjoying a
right may come into conflict in some specific sttaas. It would be necessary to institute
some transparent procedures to resolve these @snfiiut such procedural restrictions in
dealing with the exercise of a rights does notat¢tfrom the nature and importance of
the collective right seen as built on individughts. It is important to note this point on
the integral relationship between the collectivel #ime individual in understanding the

human rights approach to development.

The Commission on Human Rights, in a resolution. (BIXXXV) as early as in 1975—
well before the Declaration on the Right to Devehlemt, was adopted—stated that
“development is as much a prerogative of nation®fagdividuals within nations.”
Indeed, in many cases individual rights can besBati only in a collective context, and
the right of a state or a nation to develop is@ssary condition for the fulfillment of the
rights and the realization of the development dividuals. Indeed, most of the demands
of the developing countries during the 1970s, whba content of the right to
development was negotiated, can be put forwartiesd terms. The integrated program
of commodities, the generalized preference schenwistrialization, and technology
transfers and all the essential components of tee Mternational Economic Orders
were the claims made on behalf of the developinght@es which were all meant to be

preconditions for development of all peoples insthcountries.

Many of these proposals may not be relevant anmenmthe changed conditions of the

world economy, and the developing countries thewesemay not put them forward as
parts of their development agenda. But during tegeSties and Eighties they were
regarded as highly relevant, and this is reflectethe wording of the preamble of the
Declaration of the Right to Development. HowevBeyt were never meant to disregard
the primacy of individual rights which used the dations of human rights theory and
which developed over time with collective rightsnq@ementing the individual rights.

Those who detract from the significance of the trighdevelopment by arguing that it is a
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protection of a collective right of the state oe thation, in conflict with the individual
rights foundations of the human rights traditiore anore often than not politically
motivated. The Third World proponents of the rightdevelopment also must take a
serious note of the implication of the human rigipgproach to development as collective

rights of a nation or a state.

The exercise of those rights must lead to the zaiin of the right of all individuals to
development, which means a particular process w&ldpment where all human rights
and fundamental freedoms can be fully realized. Wdge analyzed the text of the
Declaration to establish that this would imply éfective participation of all individuals
in the decision-making and the execution of thecgss of development, which would
necessarily require transparency and accountabiligll activities, (b) equality of access
to resources, and (c) equity in the sharing of benélow it must be clear that economic
growth and development of a state or a nation doesutomatically lead to this process
of development. In fact, if very specific policieme not taken to realize such
development, the economic growth of a state ineea$ien tends to the concentration of
income and wealth, making the rich richer, evemoif always the poor poorer. The main
motivation behind the developing countries’ clamgrifor the New International
Economic Order was the demand for equity in dealmith the running of the
international economic system, in all its tradeaficial, and technological relationships.
The specific methods of such running of the worddreemy may have changed over
time, and the international economic order of todkgfining the relationship between the
different economies and the rules and procedurdbef interactions, is quite different
from the international economic order of the Sktiend Seventies. But the basic
requirements for equity and justice in the proaalsdevelopment fulfilling the human
right to development have not changed. So if a tgumants to develop along the path
of the right to development, it must ensure thdilllent of all the human rights
consistent with equity and justice.
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4.1.4 Right — Based Approach to Development

Greater normative clarity and detail provided bg thternational instruments and the
authoritative interpretations of treaty bodies dmunan rights mechanisms, which list
and define the content of development, including thquirements of, for example,
health, education, housing and governance. Intematstandards in the form of treaties,
declarations, guidelines and bodies of principles @ublic and readily accessible tools
describing in remarkable detail the institutionatladevelopmental requirements of the
various guaranteed rights while some sectoral deweént matrices have focused
exclusively on selected economic sectors, The nmmmprehensive human rights
framework provides guidance on all areas of humaweldpment, including health,

education, housing, personal security, justice aditnation and political participation.

There is no shortage of examples of harm causedefglopment agreements, projects

and activities that have taken inadequate accdumirman rights concerns.

Rights-based approaches include measures of posteotganically incorporated in
development plans, policies and projects from thtsei. More effective and complete
analysis; traditional poverty analyses, based thuwigments on income and economic
indicators alone. A human rights analysis revealditinal concerns of the poor
themselves, including the phenomena of powerlessaad social exclusion. A more
thorough analysis yields better responses andriyetalts. A more authoritative basis for
advocacy and for claims on resources, with intéonat legal obligations and national
commitments empowering development advocates im tjuest to have, for example,
basic social services given priority over militaypenditure, or sounding the alarm when
"progressive realization” of economic and sociaghts stalls, is reversed, or is

compromised by conflicting trade or adjustment agrents.

There is no single, universally agreed rights-basgoroach although there may be an
emerging consensus on the basic constituent eleméatlay, OHCHR and its partners
are working to define the operational implicatiarfssuch approaches, and to explain

their practical "added value" more clearly to depehent planners and professionals. A
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host of United Nations programmes, non-governmerafanizations, national
institutions and bilateral agencies are now codpegyaand contributing to the

development of rights-based approaches.

What is a Rights-Based Approach to Development?

A rights-based approach to development is a coneéftamework for the process of
human development that is normatively based onrat®nal human rights standards
and operationally directed to promoting and pratecthuman rights. Essentially, a
rights-based approach integrates the norms, stsdenrd principles of the international
human rights system into the plans, policies ammtgsses of development. The norms
and standards are those contained in the wealtiterhational treaties and declarations.
The principles include equality and equity, accability, empowerment and
participation. A rights-based approach to developnmcludes the following elements:

1 Express linkage to rights
Accountability
Empowerment

Participation

O o 0o oo

Non-discrimination and attention to vulnerablelgre

EXPRESS LINKAGE TO RIGHTSThe definition of the objectives of developmemt i

terms of particular rights - as legally enforceadtgitlements - is an essential ingredient

of human rights approaches, as is the creatioxmiess normative links to international,
regional and national human rights instruments. hi®igpased approaches are
comprehensive in their consideration of the fuliga of indivisible, interdependent and
interrelated rights: civil, cultural, economic, fimlal and social. This calls for a
development framework with sectors that mirror inéionally guaranteed rights, thus
covering, for example, health, education, housipgtice administration, personal
security and political participation. By definitipthese approaches are incompatible with
development policies, projects or activities thavé the effect of violating rights, and

they permit no "trade-offs" between development ragicks.
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ACCOUNTABILITY - Rights-based approaches focus on raising leveds@untability

in the development process by identifying claimdeot (and their entitlements) and

corresponding duty-holders (and their obligatioms)this regard, they look both at the
positive obligations of duty-holders (to protectomote and provide) and at their
negative obligations (to abstain from violationBiey take into account the duties of the
full range of relevant actors, including individsialStates, local organizations and
authorities, private companies, aid donors andnatéonal institutions. Such approaches
also provide for the development of adequate Ig@scies, institutions, administrative

procedures and practices, and mechanisms of rednelsaccountability that can deliver
on entitlements, respond to denial and violatiamsl ensure accountability. They call for
the translation of universal standards into locdyermined benchmarks for measuring
progress and enhancing accountability. For all humghts, States must have both the
political will and the means to ensure their restian, and they must put in place the
necessary legislative, administrative, and instihd@l mechanisms required to achieve

that aim.

Under the ICESCR, States are required to take inateedsteps for the progressive
realization of the rights concerned, so that failtw take the necessary steps, or any
retrogression, will flag a breach of the State’sehi Like wise under the ICCPR, States
are bound to respect the rights concerned, to enmsapect for them and to take the
necessary steps to put them into effect. Somegiglaimed in some jurisdictions may
not be justifiable before a court, but all rightaush be enforceable. While primary
responsibility under the human rights system ligh /wdividual States, the international
community is also duty bound to provide effectimgernational cooperation, inter alia in

response to shortages of resources and capaaitileveloping countries.

EMPOWERMENT Rights-based approaches also give preferencetrédegies for

empowerment over charitable responses. They fonuseoeficiaries as the owners of
rights and the directors of development, and enipbdase human person as the centre of

the development process (directly, through thewroadtes and through organizations of
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civil society). The goal is to give people the poweapacities, capabilities and access
needed to change their own lives, improve their @emmunities and influence their

own destinies.

PARTICIPATION- Rights-based approaches require a high degreeaxuicipation,

including from communities, civil society, minogs, indigenous people, women and
others. According to the UN Declaration on the RighDevelopment, such participation
must be "active, free and meaningful” so that nfermal or "ceremonial” contacts with
beneficiaries are not sufficient. Rights-based apphes give due attention to issues of
accessibility, including access to development @sees, institutions, information and
redress or complaints mechanisms. This also mednatisg development project
mechanisms in proximity to partners and benefiemrSuch approaches necessarily opt
for process-based development methodologies arthitpes, rather than externally

conceived "quick fixes" and imported technical nede

NON-DISCRIMINATION AND ATTENTION TO VULNERABLE GROWS The

human rights imperative of such approaches meaatsptrticular attention is given to

discrimination, equality, equity and vulnerable @vs. These groups include women,
minorities, indigenous people and prisoners, betefs no universal checklist for who is
most vulnerable in every given context. Rathehtsgbased approaches require that such
guestions be answered locally: who is vulnerable laed now? Development data need
to be disaggregated, as far as possible, by ratigion, ethnicity, language, sex and
other categories of human rights concern. An ingrdraspect of rights-based approaches
is the incorporation of express safeguards in a@greént instruments to protect against
threats to the rights and well-being of prisonemsnorities, migrants and other often
domestically marginalized groups. Furthermoredalfelopment decisions, policies and
initiatives, while seeking to empower local papmnts, are also expressly required to
guard against simply reinforcing existing power al@mces between, for example,

women and men, landowners and peasants, and warkemsmployers.
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Are Rights-Based Approaches New?

While it has recently received unprecedented attentthe idea of rights-based
approaches is not a new concept. Many of its elésneave been tried and tested for
years. There is a growing catalogue of successdsk cstudies registered by many
countries and many programmes. The assistancegmnoge administered by OHCHR
has been based on international human rights s@sdance 1955. The ILO has operated
within a rights framework that predates the Unitéations itself. UNICEF has been
developing such approaches for several years. UhNd3Rong pioneered people-centered
approaches. Development NGOs like Oxfam, Care #mer®have also embraced rights-
based approaches. Each has made an importantbcaioimi to the evolution of the
concept and related practices.

The Committee on Economic, Social and Cultural Righ its General Comment on
international technical assistance warned that geals for the integration of human
rights into development activities can too easd#ynain at a level of generality. The
Committee has long recognized that development exabipn activities do not

automatically contribute to the promotion of redpéar human rights simply by

addressing thematic human rights concerns sucleahh education or governance. It
has cited as evidence the many activities undantakéhe name of "development" that
have subsequently been recognized as ill-concearatl even counter-productive in
human rights terms. Offering practical advice owhotegration can be better achieved,
the Committee has recommended that United Natiaweldpment strategies should
expressly recognize the "intimate relationship"wssn development activities and
efforts to promote respect for human rights; thavalopment cooperation activities
should be subject to human rights impact assessitmattdevelopment personnel should
receive human rights training; and that human sigtitligations should be taken into
account at every stage of development projects. (heeds assessment, project

identification, project implementation, project nitoning and project evaluation).

Page | 66




In its deliberations, the Committee has noted thtrnational development agencies
must scrupulously avoid involvement in projects ethifor example, involve the use of
forced labour in contravention of internationalrstards, which promote or reinforce
discrimination against individuals or groups contrto the provisions of the Covenant,
or which involve large-scale evictions or displaesmof persons without the provision
of all appropriate protection and compensation.@eosely, such agencies should act as
advocates of projects and approaches that corgribat only to economic growth or
other broadly defined objectives, but also to ewsbdnenjoyment of the full range of

human rights.

4.2 Gender Dimension of Development

Right — based approaches to development emphasizediscrimination, attention to
vulnerability and empowerment. Women and girls araong the first victims of
discrimination. They are the most vulnerable arell&#ast empowered in many societies.
To protect women'’s rights, the international comityuhas created specific standards. In
1979, the United Nation General Assembly adopteddbnvention on the elimination of
all forms of discrimination against women. The cemtion, which entered into force on 3
September, 1981, establishes women'’s right to nerichination on the basis of sex and
affirms equality in international law. It is monitm by the Committee on the Elimination
of Discrimination against Women. Recent world coafee, including Vienna (1993),
Cairo (1994) and Beijing (1995), have confirmed #ti®ng link between the gendered
nature of violations of human rights and the adeament of women'’s right. The 1993
Vienna declaration and programme of action affirrttesl human rights of women as an
inalienable, integral and invincible part of thentan rights and demanded that the equal
status and human rights of women be integratedtir@anainstream of the United Nation

System — wide activity.

Gender mainstreaming has been defined by the Uriations as the process of
assessing the implications for women and men of planned action, including

legislation, policies and programmes, in any aned at all levels (ECOSOC Agreed
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Conclusions 1997)2n 1998, the Economic and Social Council (ECOS@@ppted
resolution 1998/11on mainstreaming a gender perspective into thecipsl and

programmes of the United Nations system, and dddm@ay particular attention to what
has been called the "feminization” of poverty,césises and remedies. The Organization
has now committed itself to integrating a gendessjpective into all areas of United

Nations work, including development. In resolut@®00/5,the Commission on Human

Rights affirmed the need to apply a gender pergpett the implementation of the right
to development, inter alia by ensuring that womkyy pn active role in the development
process. It emphasized that the empowerment of wand their full participation on the
basis of equality in all spheres of society is faméntal for society. At its fifty-fifth
session, the Commission requested all human rtgkasy bodies, special procedures and
the Sub-Commission on the Promotion and ProteatibiHuman Rights to adopt a
systematic gender perspective when implementing ir themandates
(E/CN.4/RES/1999/41 In accordance with this resolution, OHCHR is eanbring to

mainstream gender issues both within and outsideQtffice. Gender concerns will be

reflected in the conceptualization, implementatiand evaluation of human rights

policies, strategic planning, and the setting adniies and objectives.

Feminist approaches to development are generatigezoed with ensuring that whatever
else it does, development serves to satisfy wonmesesls and to further their interests
and aspirations. The feminist perspective has becmereasingly influential over the

past three decades. There is clearly some overdywebn feminist perspectives on
development and other perspectives. For exampgl&liattempts to integrate women'’s
interests into development theory focused upomdel to alleviate women’s poverty by
ensuring that they receive the benefits of foremd and public services such as
healthcare and food subsidies. This approach isistemt with welfarist approaches to
development. However, it has been criticized ferféilure to challenge the inequities
implicit in the social and economic structures ttlafine the lives of many women in

LDCs.
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Other feminist approaches to development have &xtwas integrating women into the
economic system and combating sex-based discrimmat the productive sphere. From
this perspective, the primary policy objective @ énsure that women in developing
societies attain the same benefits as women in modecieties and in particular,
formally equal access to credit and labor marKetss approach can be characterized as
an extension of modernization theory. Taking ahsligdifferent tack, some feminists
have observed that women in LDCs are more prodeithign men in many activities and
have used this to observation to justify the immamtion of policies designed to
increase women’s access to economic opportun@iesourse those types of policies can
also be readily justified from an economic persipect

Recent feminist scholarship on development issassdaopted an approach known as
GAD, this approach resembles the welfarist perspecutlined above. This is because
GAD focuses upon improving women'’s well-being whistbroadly conceived to include
more than just measures of wealth and income. fBigntly, however, women’s well-
being is equated with freedom from oppression aglft £mpowerment. Moreover,
unlike other feminist approaches to developmerd, BAD approach is concerned with
reducing discrimination against and oppression ofmen in the private spheree. the
household, as well as the public sphere,the world of paid employment. Thus for
example, feminist scholars who adopt the GAD apgrgaay great attention to the fact
that increasing women’s access to income-generaityities will not necessarily
enhance women’s welfare if they continue to perfaignificant amounts of unpaid
household labor and must cede control over anynmgcthey generate to the men within
their households.

Like other perspectives on development, the femipirspective has many policy
implications that have little to do with the desigilegal institutions. For example, from
a feminist perspective, reducing spending on sos@lices such as childcare and
healthcare is frequently undesirable since it shifie responsibility for providing those
services in to women and so merely adds to theotdsu By contrast, such spending cuts
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may be defensible from an economic perspectivectamtries with major deficit or

inflation problems.

The feminist perspective also has a number of mapbns for the design of legal

institutions. However, the question of whether ping legal reforms is an appropriate
strategy for attaining gains for women has beemlgest of debate among feminists.
Some feminists argue that legal systems design@dl@minated by men and male values
and maintained by educated elites cannot possiblyelsponsive to women’s needs,
especially the needs of poor uneducated women. ieweéhe dominant view among

feminists seems to be that unless the current itiegun legal systems are addressed,
“we abandon the reform task to those for whom #sue of gender equity is not a

priority, casting our legal fate in their hands.”

As far as law-making institutions are concerne@, tlverarching goal of empowering
women demands that they ultimately be includedlisaats of law-making processes. On
the other hand, feminists generally seem to takevibw that beneficial reforms can be
effected by any type of law-making institution. Gequently, feminists have
opportunistically sought to ensure that feminigispectives are taken into account in the
formulation of both international and domestic lanwd in law-making conducted in

legislative, adjudicative, and administrative fora.

Feminist scholars are also concerned with refornioilpy substantive legal rules and the
manner in which they are enforced to ensure tivatdees not serve to exclude some or
all women. Different scholars have focused on d#ifé ways in which legal institutions
exclude women. However, in LDCs, the literaturensedo focus on the following
substantive areas of law: family law, property la@mployment law, criminal law, and

human rights law.

The focus on family law is derived from the concevith improving the quality of
women’s private as well as their public lives byr €&xample, increasing their rights to

economic support from their spouses in the evenmafital breakdown. As far as
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property law is concerned, feminists are primaciycerned with reversing the effects of
both formal and informal legal rules that limit wenis rights to own and inherit land.
Labor and employment law demands attention to tkeené that laws governing
discrimination, sexual harassment, the provisiorclofd-care facilities, parental leave,
and part-time work affect women’s abilities to can#bchild-rearing with participation

in the workforce.

The criminal justice system requires attention he extent that it can contribute to
reducing various forms of violence against womeciuding domestic violence, rape,
genital mutilation and trafficking in women. Fingll entrenching rights to gender
equality in human rights laws can serve to proadegal basis for challenging all sorts

of public policies that unjustly reduce women'’s kifyaof life.

4.3 Implementing the Right to Development

The recognition of the right to development asraliénable human right confers on it a
claim to national and international resources ahliges states and other agencies of
society, including individuals, to contribute tcs itmplementation. According to the
Declaration on the Right to Development, the prynasponsibility of implementing the
right to development belongs to states. The beiaels are individuals. The
international community has the duty to cooperaieenable states to fulfill their
obligations under Articles 1, 55, and 56 of the @Narter. Accordingly, the Vienna
Declaration calls for effective implementation b&tright .The Vienna Declaration and
Programme of Action, in fact, states categoricatiijuman rights and fundamental
freedoms are the birthright of all human beingsijrtprotection and promotion is the first
responsibility of Governments.” Further, “enhancamef international cooperation in
the field of human rights is essential for the falhievement of the purposes of the
United Nations.” to development through policiestta national level with equitable
economic relations and a favorable environment te international level. The
identification of the corresponding obligationstla national level would, therefore, be

the first step in implementing the right to devetamt.
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National obligations should begin with the formidatof a set of policies applicabte
the implementation of each of the constituent sgbf the right to development
individually, as well as in combination with eacther as part of a development
program. They should be categorized as measurepréngent violation of any right and
measures that promote the improved realizatiorl afghts. According to our definition
of the right to development, violation of any omght would mean violation of the right
to development itself. The design of any prograntlie promotion of a right, therefore,

must ensure that any other right will not be adelgraffected.

To operationalize these rights, and to know whety eire or are not realized, these rights,
must be represented by some indicators whose wadwgd increase, as the rights are
increasingly realized. In the case of economic,iadognd cultural rights, which are

supposed to be progressively realized, the valu¢hefindicators should be able to
increase monotonically with the progressive reébreof the rights. That will be the case
if these indicators are indices represented by maahbers. For simplifying the

operational procedures to implement a right, attsnghould be made to combine the

different characteristics of a right by suitablyigiging them into a single index.

Indeed, most of these rights will have a numbecludracteristics or dimensions. For
example, the economic rights will have to combime availability of the corresponding
economic goods with the access to those goodsnmaraner that is consistent with the
human rights standards. Those standards have kefered! in terms of at least five
characteristics as discussed earlier, so that¢besa should be at least equitable, non-
discriminatory, participatory, accountable, andnsmarent. All these have to be
ascertained and reflected in an indicator that éoesbit with the indicator for the
availability of goods and is represented by anxnfde the realization of the right. For
instance, the index of the right to food shouldef both whether sufficient food is
available and whether everybody or the target pmr of the poor or the vulnerable
will have access to that good in, say, let us antalje or non-discriminatory manner.

All these exercises, of course, in actual practmay not be very precise, giving only
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approximate answers. But they must be sensititbegaelevant issues and aware of the
purpose of the exercise for assessing the compsalgenutcomes of not just what is

achieved but also how it is achieved.

It may not be easy to build up an overall indicdtorthe right to development. This is
because to convert a vector comprising a numbeistihct elements into a scalar or an
index would require a process of averaging or weigtthe various elements that would
be open to fundamental objections. However, exprgshe right to development as a
vector of all the rights would make it possibledstablish whether there has been an
improvement in the realization of the right to depenent; it would not, of course, allow
comparisons to be made between the achievemerit8oobr more countries, or even
within the same country over time. The only waydm this is to build a consensus
through open public discussions about the relativeortance of the different levels of

achievement.

This, however, would not prevent the formulationaoprogram for development that
takes into account the inter-linkages between theatives of realizing the various rights
including, as mentioned above, the right to thedné® expand resources, GNP,
technology, and institutions. What differentiate throgram for realizing the right to

development from other conventional programs of ettgwment is not only the

differences in the objectives to be realized babahe manner in which they are to be
realized. This type of development imposes addiliaonstraints on the development
process, such as maintaining transparency, acdalitytaequity, and non-discrimination

in all the programs. In addition, the program massure overall development with
equity, or transformation of the structure of protion, which reduces inter-regional and

interpersonal disparities and in equities.

Like all other development programs, such a prognaould be subject to constraints in
resources, technology, and institutions. The ingme of the constraints is not as
apparent if one is seeking to achieve individughts in isolation. But as part of a

country’s overall development program, the righdevelopment is very much a matter
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of modernization and technological as well as fastinal transformation, which relaxes
the technological and institutional constraintsrauae.

Therefore, the right to development is also reldatethcreasing resources over time by
making the most efficient use of the existing reses through proper fiscal, monetary,
trade, and competitive market practices and by ptomg the growth of resources and
expanding the opportunities for trade. Achieving tight to development requires the
same fiscal and monetary discipline, macro-econdralance, and competitive markets
as any other form of prudent economic managemdr.basic difference is that prudent
management in furtherance of achieving the rightiégelopment is expected to bring
about a more equitable outcome of the economicvitet that make an improved

realization of all the components of that right gibke.
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CHAPTER FIVE
DEVELOPMENT AND DEMOCRACY

5.1 Defining the Concept of Democracy

“Democracy means the organization of society fer blenefit
and at the expense of everybody indiscriminatety/reot for

the benefit of a privileged class.”

George Bernard Shaw.

The concept of "democracy” is contestable. It idaratood by many people to mean a
form of government in which a significant portiohtbe governed society has a franchise
to elect members of the governing body. Other aoleserwould argue that a "true"
democracy is a system of government that embraeesvarsal adult franchise. While
we may not agree on one uniform definition ,theme @ertain universal attributes of a

democratic society namely:

» Equality of all citizens before the law withowgard for race, ethnicity,
religion,region, gender, or any other social oldmecal differences;

» The supremacy of the rule of law;

* Full participation of people in how they are gowd;

» The principle of separation of powers betweendkecutive, legislature

and judiciary;

» Freedom of expression, association, consciendeaffiliated family of
rights;

* Periodic elections as a means of choosing altemaeas for public

policy.

Any society that claims to be democratic must haleof these elements. Those that

aspire to build a democratic society must have robgtese elementary things in place or

Page | 75




must be taking genuine steps towards their achiemeénThe popular understanding of
the term "democracy"” is that there are three b&wmims: direct, representative and
constitutional. . A brief outline of the historicaévelopment of each will provide a solid
foundation of knowledge on which the concept of stitational democracy can be

further explored.

5.1.1. Direct democracy

This is a form of government in which the right participate in making political
decisions is exercised directly by all citizengjragunder procedures of majority rule. In

large states, direct or participative democraayoispossible.

Debate continues as to the origins of democracywever, the city-states of ancient
Greece stand out as one of the earliest examplesodified and institutionalized
democratic principles. The motivating force for dhevelopment of democratic political
institutions in the Greek states was their desirdiscover the best system of government
that would maintain the liberty of the citizen. Ttheolution was a system in which the
whole citizen body formed the legislature. All zéns had a voice and a presence in the
formulation of the rules that governed their socigill citizens were eligible to hold
executive and judicial offices, some were electedile others were assigned by lot. In
this early form of democracy, all officials wereratitly responsible to the popular

assembly, which was qualified to act in executjudicial and legislative matters.

It should be noted that Greek democracy, which begpitomised as the expression of
the interests of all citizens, rested on a soaiatiically different from that which exists

today. In the first place, the city-states were lser@ough to allow for direct participation

in judicial and legislative affairs. Secondly, ontgale native-born Athenians were
citizens and so were participants in this proc&aves, women and foreigners, who
together made up the majority of the populatioramy Greek city-state, were excluded.
Thirdly, in ancient Greece, the notion that a eiizvas in some way unique did not

operate. Each citizen was part of a collective aualic whole. Public life was significant
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and private life was not taken into account. Finalhe concept of citizenship carried
with it military responsibility, either as a warrior as a contributor of funds. This early
version of democracy, now known and frequentlymefé as "classical democracy", was

both flawed and vulnerable to manipulation.

5.1.2. Representative democracy

This involves the selection of government officibisthe people being represented. The
most common mechanisms involve election of the ickate with a majority or a plurality
of the votes.

Representatives may be elected or become diplomapiesentatives by a particular
district (or constituengy or represent the entire electorate proportigngtoportional
systems, with some using a combination of the t8@me representative democracies
also incorporate elements of direct democracy, sicheferendumsA characteristic of
representative democracy is that while the reptatigas are elected by the people to act
in their interest, they retain the freedom to elser¢heir own judgment as how best to do

SO.

A. Parliamentary democracy

Parliamentary democracy is a democracy where government is appointed by

parliamentary representatives as opposed to adpreml rule' by decree dictatorship.
Under a parliamentary democracy, government isotssest by delegation to an executive
ministry and subject to ongoing review, checks baldnces by the legislative parliament

elected by the people.

B. Liberal democracy

A Liberal democracys a representative democracy in which the abditythe elected

representatives to exercise decision-making powesubject to the rule of Igwand
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usually moderated by a constitution that emphasikhesprotection of the rights and
freedoms of individuals, and which places constsaam the leaders and on the extent to

which the will of the majority can be exercised iagathe rights of minorities

5.1.3. Constitutional democracy

This is developed to counter this possibility as@iform of representative democracy in
which the powers of the majority are enshrined onstitutional provisions designed to
guarantee the individual and collective rights lbfcagizens. These citizenship rights are

enshrined in a constitution and can be amendeefiect social change.

Industrialization came to be seen as not jusettmmomic and technological changes that
underpinned a growing prosperity, but to include political and social changes that
emerged as well. This led to the realization thdten the leaders of a state embraced
economic progress via industrialization, they hadoé prepared to accommodate the
social and political change that accompanied ie ost perilous of those changes, from
the perspective of the propertied classes, weregtbeith of individualism and the
demand for political influence. To maintain stalilin the state and to avoid the
economically disruptive effects of civil unrest, was necessary to devise political
institutions that would prevent any individual orogp from gaining control of the
organizations of government. Peaceful politicalngeis a significant strength of the

modern constitutional democratic state.

What characterizes a constitutional democrati@8tat the modern world, constitutional
democracy is the chief type of non-autocratic goment. A definition of a constitutional
democracy is that it should provide:

1. a system of periodic elections with a free ch@tcandidates
competing political parties
universal adult suffrage

political decisions by majority vote

o~ WD

protection of minority rights
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an independent judiciary
constitutional safeguards for basic civil libest and
the opportunity to change any aspect of the goaental system through agreed

procedures.

In most modern constitutional democracies ther@ e®nstitutional document providing
for fixed limitations on the exercise of power. Anstitution assigns certain specified
powers to different structures of governments by:
1. limiting the powers of each structure and thea@shing arrangements for their
co-operative interaction
2. specifying the individual rights or liberties tife individual that are protected
against the exercise of state power
3. providing a statement of the methods by whiehdbnstitution may be amended.

The significance of political parties in the deyaizent of constitutional democracy is
worth noting. A political party is an organizatithrough which the electorate is involved
in both the exercise and transfer of power. Ithis presence of two or more political
parties within a democratic structure that separatmnstitutional democracy from the
pseudo-democratic structures found in single-patilitarian states. Political parties in a
constitutional democracy, on the other hand, adependent of the state. They are
concerned with the integration and representatiomany interests and beliefs, and,
crucially, they are open to wide public participati There is competition between parties
to achieve government. Even if a party is too weaklorm a government, it has the
ability to influence government policies and legigin. Parties act as a means of
representing all interests in the membership ofdbestitutional democracy and at the

same time provide an efficient and peaceful meanthe transfer of power in the state.
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5.2 The Interaction between Democracy and Developme

Democracy and development are complementary, aydréinforce each other. The link
between them is all the stronger because it origgen the aspirations of individual and
peoples and in the rights they enjoy. Indeed, hyssbows that cases where democracy
and development have been dissociated it mostlylteesin failure. Conversely, the
interlinking of democratization and developmentpsaboth of them to take root durably.
For political democracy, in order to consolidateelf, needs to be complemented by
economic and social measures that encourage dewetdpsimilarly any development
strategy needs to be ratified and reinforced by ateatic participation in order to be

implemented.

The interdependence of democracy, development améhih rights was spelled out in the
1993 Vienna Declaration. Panel members pointed thatt recognition of that

interdependence of the right to democracy andigig to development is not something
new. The United Nations Charter, international agrents, the 1986 Declaration on the
Right to Development and the Convention on the HmBiation of All Forms of

Discrimination against Women all mention it. Buhetimplementation of those rights,
which have been endorsed by international law,ileintsh greater solidarity on the part
of the international community and the respect tageS of their international obligations.
This section saw the rule of law or the primacylaf as the thread that can link the
construction and consolidation of democracy to ¢bastruction and consolidation of
development, as well as the way of consolidatiregrtbommon bedrock: the respect of

human right.

Democracy is the system in which “sovereign poves With the people”, the methods
with which it can be exercised can vary dependingh® social system and economic
development peculiar to each country. Those methtststend to change depending on
political, demographic, economic and social chamy@Emocracy cannot be conceived of

without freedom, but it also entails the rule ofvland the voluntary restrictions that
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result from it, in other words the existence ofcenenon rule issued by those who have

been chosen by the people to define its content.

Justice guarantees the exercise of democracy sanies to enforce the principle of

equality before the law, the right of all individsido express their opinion within the

society to which they belong, and the right to bard and to put their case. Democracy
is, therefore, viable only if it has a reliable amdiependent judicial system. The free
participation of citizens is a second preconditgamce it allows them to exercise their
right to freedom of thought and to be differentalséo enables civil society to express
itself not only within each nation but also on theernational scene — something which

is becoming a necessity in an increasingly inteedepnt world.

As regards human rights, the dialectic relativéhi universality of those rights and, by
contrast with the distinctive features of sociadteyns, the universality of the historical
and cultural traditions and the economic contemtsvhich they are embodied, was the
subject of lengthy debate. At the end of the debBnel members, nevertheless,
reaffirmed their espousal of the terms of the 19#8na Declaration, namely that “while

the significance of national and regional partidgtikss and various historical, cultural and
religious backgrounds must be born in mind, ithie tluty of States, regardless of their
political, economic and cultural systems, to pragnahd protect all human rights and

fundamental freedoms”.

It is a fact that, if human rights are to be gustgad and if democracy is to work,
communities and individuals, both men and womeredneot only to have access to
justice but also, before that, to be aware of #ve &nd to understand it. Similarly, the
lack of justice directly compromises developmenirstf because it encourages
mismanagement and corruption, and second becaudesdburages investment and

economic exchanges.

There can be no development in a context of arias or in the absence of the rule of

law. In order to construct and to institutionaliftegre needs to be a minimum degree of
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certainty: one needs to know what rule is applieabid how it is applied. It should be
pointed out that the notion of the rule of law loe primacy of law has wider implications
than the much more concrete notion of rule by #wve, lwhich refers to the authorities’
daily enforcement of existing laws, whether thepdjo@r bad, just or unjust. The rule of
law, on the other hand, which is the contrary diteariness, is based on the reign of the
general principles of the law and on the conceptgtice in society, hence its importance

in relation to a democratic government.

That rule of law entails, for power to be exerciséebitimacy, transparency and
accountability. Those three elements, which undetipée rule of law, are vital for both
the democratic process and the process of develdpiat for that rule of law, which
goes hand in hand with citizenship, to be able dtaldish itself within a society, a
juridical culture needs to have grown up, and ieasomething which requires short,
medium and long-term strategies to be prepared. dtmh a culture requires an
apprenticeship, education and the ability to urtdeds legislation. It implies that
everyone knows how justice works. But that knowkedsg possible only if access to
justice is equal and if it is the same for everydgieequal access to justice, depending on
the socio-economic group to which people belongedding on their ethnic group or

their sex, for example, is in contradiction witlstice and the rule of law.

An enabling legal and regulatory framework is onewhich laws and regulations are
clear, transparent, and applied uniformly, and ieely manner, by an objective and
independent judiciary. Where legal systems are weaad the application of law is
uncertain and/or enforcement is arbitrary, theydtém distort economic transactions,
foster rent-seeking activities, and discourage gbeiv capital flows, all of which

undermine national development. Where adherencel¢oof law is weak, security of

private property is also weak, and investment protgpare low.
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CHAPTER SIX
THE LAW OF SUSTAINABLE DEVELOPMENT AND GOOD
GOVERNANCE

Objectives

Besides its legal aspect, sustainable developmastdear philosophical, scientific,
economic and political dimensions. However, liketae social institutions created by
man so far, the institution of sustainable develepirioo will acquire its specific form
via the science of law and its application by caletisions. In other times, philosophy in
particular paved the way for the work of lawyerad@ly, unfortunately, lawyers have
little to gain from the other sciences where sustllie development is concerned. The
theory of sustainable development is new and stiler development. In contrast, the
social problems that must be solved by sustaindblelopment cannot afford to wait.
The purpose of this chapter is therefore , to enddlv students to grasp the primary

knowledge on the interrelation of law and sustdimalevelopment.

6.1 From Economic Development to Sustainable Devg@ment

The Rio Conference on the Environment (1992) wik lon in mankind’s history as the
occasion which put an end to obsession with econdewvelopment. That "development”
was no more than misrepresented growth of weatihgalvith a corresponding frantic
squandering of mankind’s natural reserves. TheQinference is memorable because it
succeeded in offering mankind the new

vision of sustainable development: no longer quatite but qualitative development, in
other words, a balanced striving for all human galuvhether material or intangible, in

harmony with nature.

In reality, what happened was that misconceptioesewvabandoned and development
resumed its true meaning and moral content, whaes dhot consist in the consumption

of material goods but in improving education andiltie securing a good natural
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environment, establishing harmonious co-existerte/éen people in a just and peaceful
world, and encouraging the stable joint developnaértivilization and nature, in other
words a development having all that "quality oé'lifvhich had ceased being accessible
to most of mankind. "Quality of life" includes, particular, employment, which in the
developed countries, however, can only be achiéyeappropriate restructuring of their
sustainable economy and not by its expansion. Tafier Rio insistence a unilateral

economic growth is not just an outdated policydng that is both illegal and unethical.

6.2. What is Sustainable Development Law?

What is sustainable development, and what, in @44, is ‘international law on
sustainable development’ (or in short, ‘sustainaldevelopment law’)? Certain
international processes have provided guidance,camimonly accepted elements of
answers, to these questions. Sustainable develdpimemost commonly defined as
“development that meets the needs of the presehbuti compromising the ability of
future generations to meet their own needs.” Inrtstamtology, it means ‘development
that is sustainable.” Development can be defineal edlective process of change toward
improvements in quality of life for human beingsdatheir communities, and
sustainability can be seen to refer to the neediévelopment to be integrated, socially,
economically and environmentally sound, orientedhi® long-term, and hence, able to
last. The concept of sustainable development, itermational law, requires
accommodation, reconciliation and integration betweconomic growth, social justice
(including human rights) and environmental protactobjectives, towards participatory
improvement in collective quality of life for theebefit of both present and future
generations. The term ‘sustainable development @egcribes an emerging corpus of
international legal principles and instruments Whaddress the intersections between
international economic, environmental and socia kncluding human rights law),

towards development that can last for the benéfiresent and future generations.
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6.3 Sustainable Development in International Policy

Our Common Futurethe influential 1987Brundtland Reportsought for solutions to
parallel problems of global environmental degramatand global lack of social and
economic development, by asking for these challerigebe addressed in an integrated
way, for the interests of present and future gdmers In theBrundtland Reportas
mentioned above, sustainable development was defisé'development that meets the
needs of the present without compromising the tgloli future generations to meet their

own needs.”

At the United Nations Conference on Environment &welelopment, the 199Rio
Declaration States that it is committed to “the further depshent of international law
in the field of sustainable development” (Princi@l@. In the 1992Agenda 21States that
this involved the “further development of interretdl law on sustainable development,
giving special attention to the delicate balandsvben environmental and developmental

concerns” (1.a).

In the 1997Programme of Action for Further Implementation ajeAda 2] States

further agreed that “it is necessary to continue ghogressive development and, when
appropriate, codification of international law telh to sustainable development.
Relevant bodies in which such tasks are being takiEm should cooperate and

coordinate in this regard.” (para. 109).

The 2002 World Summit on Sustainable Developmé@ohannesburg Declaration
specifically commits to “assume a collective respbitity to advance and strengthen the
interdependent and mutually reinforcing pillarssofstainable development - economic
development, social development and environmemntateption - at the local, national,
regional and global levels” (para. 5). Thhannesburg Plan ofmplementation
mandated the UN Commission on Sustainable Developnee“(e) take into account
significant legal developments in the field of suisable development, with due regard to
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the role of relevant intergovernmental bodies ionpoting the implementation of Agenda

21 related to international legal instruments amatimanisms.” (para 148 at e)

In international law, the concept of sustainableettgpment has gained some definition
over the course of the past two decades. It ixlealr that sustainable development has,
as yet, the character of a customary norm of iatévnal law. But neither is it void of all
meaning or normative value in international lawthea, it can be argued that the concept
of sustainable development has a dual nature @mnational law. It can be considered as
an interstitial norm, which serves to reconcile estltonflicting norms related to the
environment, the economy and social developmemiu@ng human rights), and also
simply the object and purpose of many internatidredties and legal instruments. In the
recent decisions of international courts and trddsin the concept of sustainable
development facilitates the reconciliation and gnétion of other norms concerning
socio-economic development and protection of theirenment. It appears to have

played such a role i@abcikovo — Nagymaros Caaethe International Court of Justice:

“Throughout the ages, mankind has, for economic @her reasons, constantly
interfered with nature. In the past, this was oftieme without consideration of
the effects upon the environment. Owing to new rgidie insights and to a
growing awareness of the risks for mankind, - farspnt and future generations
of pursuit of such interventions at an unconsidered unabated pace, new norms
and standards have been developed, set forth rea gumber of instruments
during the last two decades. Such new norms habe taken into consideration,
and such new standards given proper weight, nogt when States contemplate
new activities but also when continuing with adtes begun in the pasthis
need to reconcile economic development \pitbtection of the environment is

aptly expressed in the concept of sustainable dpuetnt. (Emphasis added).

The Permanent Court of Arbitration reaffirmed thessoning in its Arbitral Award for
the Arbitration Regarding the Iron Rhine ("ljzeren RijnRailway (Belgium v.
Netherlands)May 24, 2005). In this case, The Netherlands, Wwiiad created nature
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reserves along the path of the historic ‘Iron Rhira@way line, sought to prevent its
reactivation. Belgium argued that the upgradinghefiron Rhine Railway was paof a
shift from road to rail transportation, assistimgthe reduction of greenhouse gases, in
order tocontribute to sustainable development. The Triburalanced environmental
protection against socioeconomidevelopment, finding that the application of
environmental measures by the Netherlands coatdamount to a denial of Belgium'’s
transit right, nor could these measures rendeexgecise of such eght unreasonably
difficult. In its reasoning, the Tribunal refers tihe “notion[ ]... of sustainable
development”, and at para. 59, states tHpginvironmental law and the law on
development stand not as alternatives but as mytoainforcing, integral concepts,
which require that where development may causefgignt harmto the environment,
there is a duty to prevent, or at least mitigatehdoarm. This duty, in thepinion of the
Tribunal, has now become a principle of generarimtional law. This principle applies
not only in autonomous activities but also in att#$ undertaken in implementation of

specific treaties between the Parties.”

The implications of these cases for the meaningetustainable development in general
international law are clear. In instances whereldréiberalization rules, as economic
development norms, intersect with environmentalmsyrthe concept of sustainable
development may play a normative role in guidingatanced, mutually supportive and
integrated outcome. It may also, as is touched uggbow, play such a role when social

development norms are involved.

In international treaty law, sustainable developimienan agreed objective of many
international trade treaties, both at the global eggional levels. As such, sustainable
development can be considered part of the ‘objedtmrpose of a growing number of
treaties, and therefore, directly relevant in theenpretation of their provisions. The
concept appears, often as an objective or preamibedarence, in most international
statements and declarations related to environmesdgeial and economic issues since
the 1992 Rio de Janeiro Earth Summit. It has astufed as an object and purpose of

many international economic, social and environeinéaties involving developed and
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developing countries, as a concept which guidesléugsions of international courts and

tribunals, and the holdings of judges in natiomalrtés around the world.

To date only the 200Zonvention for Cooperation in the Protection andstd@inable
Development of the Marine and Coastal Environménh® Northeast Pacifiprovides a
definition for ‘sustainable development’. At argécB(1)(a), the parties adopted the
following statement: “...[S]ustainable developmentam® the process of progressive
change in the quality of life of human beings, whiglaces them as the centre and
primary subjects of development, by means of econgmowth with social equity and
transformation of production methods and consumptmatterns, sustained by the
ecological balance and life support systems ofélgeon. This process implies respect for
regional, national, local, ethnic and cultural dsry, and full public participation,
peaceful coexistence in harmony with nature, withprejudice to and ensuring the

quality of life of future generations.”

According to international treaties and tribunalee concept of sustainable development
is clearly relevant to international law relatedhe environment and to natural resources.
But it is also directly relevant for economic anaide law, and has been further defined in
these contexts. The 1998arrakesh Agreement Establishing the World Trade
Organizationrecognizes sustainable development among its axgsctThis is confirmed

in the 2001Doha Declarationdeclares: “We strongly reaffirm our commitment be t
objective of sustainable development, as statedhen Preamble to the Marrakesh
Agreement.” And several Reports of the WTO PandlAppellate Body directly address
the concept of sustainable development in worldetiaw. This social element was also
later highlighted in the outcomes of the 2002 WoEhmmit for Sustainable
Development, which concluded, in tdehannesburg Plan of Implementaticat para.
140 (c), that there was a need to “promote theirfitdigration of sustainable development
objectives into programmes and policies of bodied have a primary focus on social
issues”, noting that, “[iln particular, the socidimension of sustainable development
should be strengthened...”
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Sustainable development law and policy has onlyubetp be addressed by existing
institutions, and not in an adequately integratead.win public international law, the
overarching concept of sustainable developmentatesi fragmentation. It inspires
cooperation, coherence and innovative governanstesy. Further research need to be
undertaken on the necessary principles, rules afidigs, in order to make a valuable
contribution to the development of this field, a#isig scholars, countries and
international institutions to formulate internatedriaw in a more integrated, principled
manner, to address

intersections between different international legalimes and to implement the myriad
new international treaties and instruments in ible fof sustainable development.

6.4 Sustainable Development and Good Governance

6.4.1 The Concept of Good Governance

Good governance, as a concept, is applicable teseagtions of society such as the
government, legislature, judiciary, the media, phieate sector, the corporate sector, the
co-operatives, societies registered under the Sesi®egistration Act, duly registered
trusts, organizations such as the trade unions lkastly the non- government
organizations (NGOs). Public accountability andh$m@arency are as relevant for the one

as for the other.

The foremost test of good governance is the redpectle of law. As the saying goes,
howsoever high a person may be, the law is abaneahid has to be considered supreme.
The governance must be based on rule of law. Ehsviully established government
must govern according to the laws of the land.itallctions must uphold the rule of law
and any effort to take the law in one’s own handooundermine the law by anyone,
howsoever high and mighty he may be, must be eetiitspeedily, decisively and in an
exemplary manner. It is unfortunate that even dfifey years of independence, one
cannot say with confidence that the governancedstrstates is based on rule of law.
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In any discussion on good governance, attentiont rbesfocused on the primary
responsibilities of the government. These musuigelthe maintenance of law and order,
administration of justice, and welfare of econoriljcand socially weaker sections of
society in terms of provision of safety net for theHere again, it is seen that, in its
anxiety to do thousand and one other things, tipeseary responsibilities have been

neglected over the years.

6.4.2 Good Governance and Sustainable Development

It is widely recognized that good governance ise8al to sustainable development.
Well-functioning legal institutions and governmebtsund by the rule of law are, in turn,
vital to good governance. Weak legal and judicystems — where laws are not enforced
and non-compliance and corruption are the normdexmine respect for the rule of law,
endanger environmental degradation, and undermirogrgss towards sustainable

development.

Practitioners in the development field have indreglyg turned their attention to reforms
to improve legal and judicial institutions and pam the rule of law and good
governance. For example, various United Nationsieéige such as the United Nations
Environment Programme (UNEP) and the United Nati@evelopment Programme
(UNDP), as well as the World Bank and other redia®gvelopment banks, are directing
increasing resources to reform legal and judiciatiiutions. While many factors play an
important role in development, good governance asv irecognized as playing an

essential role in the advancement of sustainahleldement.

Good governance promotes accountability, transpsgreefficiency, and rule of law in
public institutions at all levels. In addition,allows for sound and efficient management
of human, natural, economic, and financial resarf equitable and sustainable
development. Moreover, under good governance, tlaee clear decision making
procedures at the level of public authorities,l@aiciety participation in decision-making

processes, and the ability to enforce rights adidatons through legal mechanisms.
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These aspects of good governance do not in theessehsure that society is run well nor
do they guarantee sustainable development. How#war, absence severely limits that
possibility and can, at worst, impede it. Withoubger functioning institutions of
governance based on the rule of law that promatmlsstability and legal certainty, there
cannot be investment and assumption of risk thah fthe basis of market economy
development, let alone sustainable developmenedadthe strength of the rule of law is
the best predictor of a country’s economic sucdesghermore, deficiency in the rule of
law encourages high rates of corruption, with fartdevastating consequences on the
confidence of economic actors. This lack of investmin turn, slows economic growth
and consequently deprives the governments of ressupo invest in education, social
safety nets, and sound environmental managemehtpfalwhich are critical for

sustainable development.
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PART THREE
LAW AND DEVELOPMENT IN ETHIOPIA

CHAPTER SEVEN - LAW AND DEVELOPMENT IN ETHIOPIA

7.1 General Overview of Ethiopian Economic Developant

Ethiopia is desperately poor. It contains one eflrgest concentrations of poor people
on the planet. Ethiopia ranks 170 out of 177 coeston the human development
indicator and on present trends will fail to meey af the MDGs by 2015, and this has
implications for the extent to which the whole diiga will meet them. GDP per capita
has increased marginally from $102 to $113 betv0 and 2004, but still remains at
one of the lowest levels in the world. 31 millioagple live below the national poverty
line (on less than half a dollar a day) and betw&amd 13 million people are at risk of
starvation each year. Not only Ethiopia is poor kuts equally poor: 81% of the
population of 77 million live below a poverty linef $2 a day. There has been little

improvement in either income or consumption povertthe last decade.

Livelihoods are predominantly based on agricultundich accounts for 85% of
employment, 45% of national income and over 90%)qfort earnings. But, Ethiopian
agriculture remains low-input, low-value and sutesise-oriented, and subject to
frequent climatic shocks. Labour productivity inriaglture is low and the country
suffers increasingly from shocks of drought, whaften lead to severe harvest failure
and famine, and affect not only current but futleseels of consumption. In the last major
drought in 2002/03, over 13 million people in mdhan half of the districts of the
country were affected.

The most pressing concern of rural communitiebescontinued pressure on limited land
resources. High population growth, slow rural-url@msition and limited employment
opportunities outside farming have combined to makesignificant reduction in

landholdings from 0.5 hectares per person in ttg04%0 0.11 in 1999. Intensive use of
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smaller plots of land is contributing to environrtedegradation in turn feeding back
into even lower levels of agricultural productivitgnd effectively locking many into a

poverty trap.

Patterns of social exclusion affecting particularcial groups or segments of the
population contribute to increasing vulnerability Ethiopia. Women are especially
disempowered. There have been gradual gains inegepiality in Ethiopia but there is
also a deep conservatism that pervades gender saesrely proscribing what women
can and cannot do, especially in rural areas. ®teneto which gender inequity in
Ethiopia is deep-rooted is epitomised by the widesg¢p acceptance, by women

themselves, of violence against women.

Women’s poverty is characterized by their limitectess to resources, services and
employment, and inability to claim their rights: lpr9% of women have access to
agricultural extension services and 12% to agnealtcredit; only 32% of permanent
civil service posts are held by women, and only 1df%hose are in professional cadres.
The relatively high prevalence of harmful traditbrpractices, such as female genital
mutilation, early marriage, and marriage by abdurctisignificantly affects the
vulnerability of women and girls, for example byieasing the risk of HIV infection,
reducing their chances of finishing school, andating their reproductive and sexual

rights.

The overall health status of people in Ethiopi@itremely poor. Life expectancy is 54
years. Despite some improvements in recent yehesrdates for maternal mortality,
under-five mortality and infant mortality are higHigh fertility is a major contributor to
poverty. The main health problems are communicadeases, due to poor personal
hygiene, poor garbage and waste disposal praciges|ack of an adequate and safe
water supply. The major causes of death are imfestdiseases (TB, respiratory illnesses,
malaria, gastrointestinal infections, meningitisP& and leishmaniasis). Malaria is one
of the country’s worst health problems. 68% of plogulation is at risk of infection and
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malaria accounts for 10-30% of the disease burdeailiage groups. Ethiopia is one of

the world’s 22 top countries for tuberculosis irerde.

In the past 40 years, the performance of the Etamopconomy has been variable, with a
very poor underlying trend of 0.2% annual growthGDP per capita over the period
1961-2003. Due to the dependence of the econonagpeoulture, growth has historically
been affected by climatic variability, the termstodide (eg the effects of volatility in
international coffee prices), and conflict. Growfurts have tended to be short-lived and
associated with positive climatic shocks such axlgainfall. The main driver of growth
in agriculture has been the expansion of land umddivation rather than increased

productivity, which is unsustainable in the meditmiong term.

There is little in the way of export-led growth:hiitipia is a landlocked country and trade
(both internal and external) is constrained by ldige distances and poor transport
infrastructure. Growth rates increased in the 198604 since the war with Eritrea ended
in 2000, the Ethiopian economy has performed radbtiwell, even despite the drought
in 2002/03. Over the past five years the averagevtly rate has been 4-5% per annum,
although this translates to only 2-2.5% growth IIDF5 per capita given rates of

population increase, falling far short of what eeded to meet the $1 a day MDG.

7.2 Brief Discussion on Ethiopian Government Plantr Poverty Reduction

In 2002, the Government produced its first PRSI, Sustainable Development and
Poverty Reduction Programme (SDPRP), setting ppveruction as the core objective
with economic growth as the principal means to eshiit. The SDPRP was built upon

the following four pillars:

e agricultural development-led industrialization and food security;
e thejustice system and civil service reform;
e governance decentralization and empowerment and

e capacity building
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In the 3 years since its launch the Government ngadel progress in maintaining macr-
oeconomic stability and in boosting the povertyu®aof its expenditures. Economic
growth was hit by the drought of 2002/3, but hasceirebounded strongly. The
Government took important initiatives in the laumghof the Coalition for Food Security
and its comprehensive programme for capacity mgldDuring the SDPRP period, the
Government's pro-budget allocation and progressdreasing domestic revenues have
contributed to the upward trend in many social gatbrs. Progress in various areas was
constrained, however, by the need for policy dgwalent to achieve the Government's
objectives. These included:

- overcoming the policy and institutional consttaimo the development of the
private sector;

- re-thinking rural development strategies to fostployment generation, crop
diversification and private sector involvementumal areas;

- strengthening rural urban linkages and focusingy@mwing urban development
issues;

- operationalising the national popiola policy;

- strengthening decentralized institutions to erélae conditions for accountable
and responsible local government and enhanced datioparticipation and

- strengthening monitoring and evaluation systeragd taking forward

partnership commitments.

Many of these points are addressed in the secor@PPRie Plan for Accelerated and
Sustained Development to End Poverty (PASDEP), lwitie Government is in the
process of finalizing. Like its predecessor, theSBEP has very strong Government
ownership. For the first time, it was debated appraved by the Parliament. It has been
designed to accelerate the effort to reach the MOG#® build on the first poverty

reduction strategy, and is innovative in severgonant respects.
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The PASDEP reflects a consensus that pro-poor grisva fundamental priority. The
programme centers on a growth strategy for the figrt years consisting of eight
elements:
(i) Commercialization of agriculture and promotimgich more rapid
non-farm private sector growth;
(i) Geographical differentiation, with a greatenghasis on urban
development;
(iif) Population policy;
(iv) Addressing gender inequalities;
(v) Infrastructure development;
(vi) Risk management and vulnerability;
(vii) Scaling up service delivery to reach the MD@sd

(viii) Generating employment.

The PASDEP advocates continuing to pursue theegyaif agricultural development-led
industrialization, but with a more balanced appho&c urban development and with
important enhancements to capture the privat@aimnvé of farmers and encourage the
shifts to diversification and commercializationagjriculture. It advocates a private sector

push, especially on exports, to create jobs andcestbreign exchange constraints.

There is a reinforced emphasis on good governawdé, plans to accelerate local
empowerment, and exploit regional differentiatiori3ecentralization, first to the
regional, and then to the district (woreda) and-digkrict (kebele) levels, remains a
centerpiece of the Government’s strategy both forave responsiveness and flexibility
in service delivery, increase local participatiand democratize decision-making. Policy
reforms are expected to be enacted in a numbeeyfdomains during the PASDEP
programme, including revisions to civil and comnm@rtaw, human rights, sexual/gender
harassment, and children’s and HIV/AIDS-affectedspas’ rights. A justice sector
capacity building programme will aim to train andpport the judiciary. The Human
Rights Commission and Ombudsman’s Office will bbth strengthened as part of the

PASDEP, with the establishment of systems and piiwes, and capacity-building and
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increased gender sensitivity. The emphasis on semice reform and capacity building
will continue, with a focus on strengthening stadfiand incentives, and setting service
standards for responsiveness to the public. Theralso an increased emphasis on

training of Parliamentarians.

The PASDEP is a Government-driven plan for poveeguction, with clear targets and
indicators to measure progress annually which peotine framework for result-oriented
policies and strategies. The PASDEP is a medium gelan consistent with meeting
longer term development objectives. However, sorm¢he PASDEP targets may be
over-ambitious and are unlikely to be affordablehwi the resources, which currently
appear to be available. In some areas, the linkagéise MDG targets could be more
explicitly developed. There remains a need to nske that the PASDEP and sector
strategies are fully compatible and consistentcthvill help in ensuring that the targets
are met through linkages with the budget and withgolicy and results matrix on which
monitoring and evaluation will be based. Furtherrkves needed on developing the
linkages between various sectors; including howssfmitting issues such as gender,
HIV/AIDS, population, vulnerability, the environmeand governance could be more

effectively mainstreamed across the sectors.

The Government of Ethiopia recognizes that goochesuc and social sector policies, if
they are to be implemented successfully, depeneftactive state capacity. Capacity
building is central to the Government’s strategy feducing poverty. The PASDEP
identifies civil service reform and decentralizat@s priorities, particularly strengthening
the capability of local government to formulate ameplement development plans,
manage resources and deliver services to citizénalso demonstrates commitment
towards making further progress on core aspecfgiblic sector reform and democratic
governance that the rights of all its citizens,eashrined in the constitution. However,
the PASDEP does not adequately identify the cfitoatribution that civil society could

make to reinforce accountability to citizens, amédvancing empowerment and voice.
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7.3 The Legal Framework of Ethiopia and Development

The discussion in this section of the material exas the laws and regulations that
Ethiopia has in place and that serve as the basigs ability to achieve sustainable
development. The discussion enable students tyanajuestions like : How closely do
existing laws reflect emerging global standards?hatMinconsistencies or gaps are
present in the legal framework? Often discoveredugh this review are opportunities to
make relatively small changes that may result gnificant openings for development

and expansion.

7.3.1 Company Law and Corporate Governance

A. Introduction

Company law is crucial in market economies; it s#is legal environment for the
creation and continuing operation of privately odnmisinesses. Good company law is
especially critical in transition-economy countri#tscan encourage new investment and
provide investor protection by setting forth cleapbjective and rules for a company’s
ongoing internal governance; it can encourage prerneurship by making it easy to start
up and register a company; and it can encouragedsses to come out of the

underground economy into the publicly registerag;gaying economy.

Ethiopia’s current company law is part of its Comamed Code, which has remained
unchanged since its enactment in Imperial time$@L9lt is patterned after the French
Commercial Code as it was in effect in 1960. Thengany law was effectively
suspended during the Communist Derg period (197B19vhen formation of new
limited liability companies was not permitted. Thempany law was restored to full
effect under the present Government. Although tbeeat company law has been
basically adequate for conditions to date, it néedse updated. The present Government
recognizes this and appointed a committee undeD#partment of Justice, which has

been working on an updated version for more thgeazs .
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One distinct issue involving company law is thatstartup and registration of new
companies. Although that has been a problem irp#s, it is no longer so according to
all persons who were interviewed, including pranticlawyers and accounting firm
professionals, company officials, registry offisialand donors. That is due to
implementation with donor help of revised and sti@ed company registration

procedures and forms in the Ministry of Trade amdlibtry*

B. Types of Companies.

The current company law provides for four formscompanies, as can also be expected

in the forthcoming new company law:

» General partnershipin which the partners are personally liable foe partnership’s
obligations (Commercial Code Articles 280-95);

* Limited partnershipin which one or more general partners are petigolngble for the
partnership’s obligations and one or more limitedtipers are liable only to the extent
of their agreed contribution (Articles 296-303);

» Share companyyhich may offer shares publicly and has no uppmitlon the number
of shareholders, which roughly corresponds to andfreSA, a German AG or an
English PLC, and which is identified by the companyame and the initials “SC”
(Articles 302— 509); and

* Private limited companywhich has fewer formalities than a share compaiych may

not offer shares publicly and may not have morentb@ members; which roughly

corresponds to a French SARL, a German GmbH, ahdBngivate limited company, or

a U.S. limited liability company; and which is id#ied by the company’s name and the

initials “PrPC” or “PLC” (Articles 510-543).

1 1t should be noted that although the company law covers registration generally
(Commercial Code Articles 86— 123), most provisions for company registration are
contained in other, more recent laws, namely, Proclamation 67/1997, Regulation
13/1997, Proclamation 376/2003, and Regulation 95/20083.
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Both share companies and private limited compapieside limited liability for their
shareholders/ members, meaning those persons drepameonally liable for the
company'’s debts and other obligations.

C. Corporate Governance

The current company law contains important prawisi for corporate governance,
although many of these would require revision tmport with governance provisions of
other countries and current international besttmracAmong the significant corporate
governance provisions are a requirement in shamepanies that conflict-of interest
dealings between a company and a director musiveepeior approval of the board of
directors

(Article 356); that state a company may not malen$oto a director (Article 357); that
state directors are personally liable to the comganfailure to carry out their duties that
include a duty of due care and diligence (Articg 8 and that state a company may sue
a misbehaving director upon approval of sharehsldepresenting 20% of the capital
(Article 365)—although currently the law does nabwpde for shareholder-derivative

litigation as is the case in other countries.

At the same time, the current law contains provisithat are contrary to international
best practices and facilitate insider minority ecohtand hinder transparency in

governance. Such provisions can seriously disceunagv investment.

These include permitting a share company to isaaep shares (Article 325—this is
inadvisable because anonymous bearer shares cartdelaidden ownership and tax
evasion); permitting a share company to imposeicésns on free transfer of its shares
(Article 333—this is not appropriate, at least indely held companies, because it
prevents share liquidity), and permitting a shasegany to limit the number of votes
which shareholders may exercise at shareholderimgsgfArticle 408—this is counter to

the “one share one vote” principle which assuredrobin proportion to investment).
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7.3.2 Contract Law

A. Introduction

The law of contracts governs the commercial reteiigps between parties, typically
buyers and sellers of goods, services, and rigiis.development of an efficient market
requires a clear and predictable law that adequatalers such basic issues as contract
formation, obligations of the parties, and ava#al@medies when one party is in breach,
as well as more complex issues such as force neajeatural disasters and other “Acts
of God”) and assignment of rights to third partiewever, other components of the
legal system are just critical. Contract law islitife practical use if the general legal,
business, and government environments act to ssppitee formation of efficient

commercial agreements.

Ultimately, the law and legal support systems niessufficient to allow parties to assess
and allocate risk. Components of this support systeclude the legal community’s
ability to understand and apply legal principlestl® contract drafting and dispute-
resolution phases; sufficient information that atofor an informed assessment of risks
and obligations; the judiciary’s ability to resoldésputes; the existence of alternative
dispute-resolution systems; civil society and thegeSs roles in supporting and regulating
the commercial sector; and the commercial secwitlsigness to seek legal advice.
Against a backdrop of State support for the neéd®mmerce, three distinct sectors are
needed: a strong, responsible practicing bar; anuential sector that is at least

minimally knowledgeable in legal principles; angiksociety support systems.

Though the written law on contracts (the Law of i@dions in the 1960 Civil Code) in
Ethiopia is comprehensive and reasonably well thbugut, most of the other
components critical to an efficient culture of coemmal contracts are either non-existent
or seriously underdeveloped. Ethiopia’s traditiotiadtomary legal system is widely used

by individuals and small commercial enterprises amdreported to be reasonably
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efficient. Individuals with commercial disputes aftturn first to the customary system
(usually the elders of a community or urban neighbod), then to the courts only if the
dispute cannot be resolved. Judges indicate tlegtrétview the findings of the elders as
if they had come from a lower court. This stataffdirs is not necessarily a barrier to the
development of a domestic market system. It is, év@r, a system which will not be
viable for business in the international marketd ahe dependence upon customary
dispute resolution will need to be reduced by imtimls wishing to enter the global
marketplace.

The 1960 Civil Code was promulgated under EmperaileHSelassie as a result of
national recognition and adoption of a modern legatem. The law is loosely based
upon theCode Civilof France (a document that has remained virtualishanged since
Napoleon’s time), but was obviously drafted to eeflsome more contemporary notions
of contract law.

The Civil Code is law in the civil tradition at itsore, but with introduction of some
common law principles. For example, there is healignce on the requirement of good
faith of the parties (a civil law concept) throughahe law on contracts—in the
interpretation of contracts (Article 1732) and ijudge’s authority to make decisions that
take good faith into account (Article 1785)—butréhés also a seeming preference for
the award of damages (Article 1776) over specife@fgrmance. With its Book of
Obligations (Book V) covering general contractsd @8ook V devoted to the so called
Special Contracts, the law on contracts fills antizug of 275 pages. Most of the familiar
concepts of formation, obligations of the partiesnedies, and exceptions to the general
rules are found in Book V.

Five specific types of contracts that are affordedcial treatment in Book V are: (a)
Assignment of Rights; (b) Performance of ServigesCustody, Use, and Possession of
Chattels; (d) Contracts for the Sale of Immovabkesg (e) Administrative Contracts.

There is little interest demonstrated in Ethiopm dcceding to the United Nations
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Convention on Contracts for the International SaEflegoods or in revising the law to

conform with, for example, the much simpler UNIDRQ@Rrinciples.

B Contract Formation

As with other Civil Law systems, Ethiopia’s Civ@ode explicitly requires only an
“expressed agreement of the parties” (Article 16B0) for a contract to be a prior valid.
As a practical matter, however, the traditionahedats of offer, acceptance, and defined
subject are also required in order to make a détatron that the parties have agreed.

Book V has similar formation provisions for the Sia¢ Contracts.

No writing is required (Article 1681 (1)), with adimstrative and immovables contracts.
For those contracts that must be in writing, twdnesses are also required and the
contract must be registered in a court or with tarpo The Civil Code spells out that
unless otherwise agreed, the locus of the concalusfothe contract shall be the place

where, and time when, the acceptance is sent (Ai892).

Article 1695 provides for something like the Amamc‘mirror image rule,” requiring the
acceptance to substantively echo the offer. Spadlyi the Article states that “a contract
shall not be deemed to be completed unless theepdrdve expressed their agreement to
all the terms of the negotiation.” The nominal éifince is that where, under the mirror
image rule, agreement to the terms can be impi@d & simple acceptance of the offer,
Article 1695 seems to require that there will benecexpression of agreement after there

has been a final manifestation of the terms.

The doctrine of Mistake is treated in the formatgmction of the Code, in a group of
articles titled “Defects in Consent.” The Code riegs the mistake to relate to a
fundamental component of the contract, and to keetgpe that had the mistake not been
made, the mistaken party would not have enteremtim¢ contract (Article 1697). This

right is, however, cut back by Article 1701, whidisqualifies mistakes that relate only

“to the motives which led to the making of the cant.” Nowhere in the Code,
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unfortunately, is there a definition of “motivesThe other defects in content are the
typical faults which destroy a contract ab initsuch as fraud, deceit, incapacity, and

unconscionability.

C Excuses for Non-Performance

The Civil Code provides both of the common legaledses for non-performance of
obligations—Force Majeure and Suspension of Pediooa (due to the insecurity of the
suspending party). The Force Majeure provisionsti§ls 1792-94) require

impossibility of performance as the standard, axgressly disqualify excuse where the
occurrence was foreseeable or where performancddwari possible but financially

onerous. Anticipatory breach (Articles 1788-89%idy available where a party “informs
[the other party] in an unequivocal manner thawilenot carry out his obligations under

the contract.”

D Remedies and Enforcement

The closest Code that comes to making warrantyigions are the requirements that
“the parties shall be bound by the terms of thetreah and by such incidental effects as
are attached to the obligations concerned by cystguity and good faith, having regard
to the nature of the contract” (Article 1713), ahdt “the creditor shall not be bound to
accept a thing other than that due to him...” (Aaid745). If these principles are
violated, the non breaching party is entitled tthesi cancel the contract or demand
enforcement (Article 1771). It is unclear whethhrstprovision means that the non
breaching party may demand conforming performandé ib means that the party may
simply keep the contract alive and seek damageslakter interpretation is supported by
the language of Article 1776, which allows the advaf specific performance only where
it is of “special interest to the party requiririgand the contract can be enforced without
affecting the personal liberty of the debtor.” TGede provides for a rather generous 10-

year period of limitations.
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The Code’s damaged provisions are, as is typic@liwl Law systems, shared by all the
breaches of law and agreement that result in kability (e.g., torts and contracts). The
basic rule for damages is that they should be “emuthe damage caused to the victim
by the act giving rise to the liability” (Article®0). The damages must be foreseeable
(Article 2101) and are adjustable according toassof good faith (Article 2097), which
would presumably include unreasonable lack of mitan of damages by the non
breaching party. The law adheres to a “loser paystem for court costs and attorneys’
fees.

Though the Civil Code provides much of what is sseey to determine the law on
contracts, it presents a number of downsides., bficourse, not a new law. The Civil
Code was written with the help of distinguishedalegcholars from both Ethiopia and
abroad, but lacks features that would make it meffecient. There is very little
dynamism to the Code. Moreover, as is pointed ts@where in this report, the practical
use of the Code was suspended during the Derg, I®f to 1991, so opportunities to
explore the efficiency of the law experienced @dagap. And, in the post-Derg period,
such tight controls on commercial activity have rbem effect—especially on
international commerce—that the law remains largeliested. The Code itself contains
flaws that would certainly have a chilling effect ib's use without significant judicial and
scholarly analysis made widely available to thecpecang bar and the business
community. For example, important terms and phrasedeft undefined. No legislative
history is available to clear the confusion, atidelischolarship is made available, almost
none in English. An Ethiopian judge said that h&eemfuses a commentary that was
written on the Code of Civil Procedure.

Though court decisions and, in some cases, judigmhions are supposed to be
transcribed and made available, the number andulgbness of the opinions to be
released is left to the court. No efficient sysierim place for the publication of opinions.
Because of this lack of informational infrastruetucontradictions in the written law go
unresolved and lead to potentially higher risk andertainty for parties to agreements.

For example, though the Code expressly allows utemrcontracts, Article 1728 requires
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“any party bound by a contract [to] affix his handtn signature thereto.” Though it
can be reasonably assumed that this would applyiontases where a written contract

has been done, there is no disinterested authbatycan provide such logic to a judge.

7.3.3 Real Property Law

Introduction

Real property law is crucial in a market econonhyrovides the legal environment for a
business to own, use, and sell land and buildisgaell as to use them as collateral to
obtain credit. Good property law is especiallyical in transition-economy countries; a
good law enables entrepreneurs to acquire lantly/ftegoroduce goods and services in a
secured ownership environment, which is a necessifylanning for the long term. A
good property law must also be accompanied by gectbe and standardized titling

system.

Under Ethiopia’s Constitution, all land is owned tne State, a circumstance which is
hardly conducive to a free market in land transasti Furthermore, Ethiopia has never
had a widespread system of land survey and titlkigthe same time, however, the
Constitution and other laws support extensive peivese and quasi-ownership of land by
Ethiopians and, in limited cases, by foreignerdgsTihcludes the right of private persons
to own buildings and fixtures on the land, theghti to lease land from the State on a
long-term basis, farmers’ right to continue usingal land permanently for agriculture
and in limited cases to lease it to investors bemwise develop it commercially, and the
State’s right and frequent practice to expropnatean or rural private land use rights and
sell those to private investors. Further, the oityAddis Ababa has a working cadastral
titing system, and survey and titling projects égust begun with donor help that in
several more years could cover much of the sigmticommercially desirable land in

Ethiopia.
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Through these limited rights, there is an activekeiin land transactions although that
market is much more politically controlled and opagand the rights are less secure and
predictable, than in market-economy countries @ntshould be the case for optimal

economic development in Ethiopia.

The main features of Ethiopian land law and theegowmg federal laws are described
below. It is important to note that although ovelahd policy is set at théederallevel

(in the laws cited belowpgdministrationof the law has been delegated almost entirely to
innumerabldocal authorities which include municipalities (in urbareas) and regions,
woredas, and kebeles (in rural areas). A kebela igroup of villages forming an
administrative unit, and a woreda is a group ofeked forming a larger administrative

unit within a region .

Private Landholding Rights: the Federah&iution (Proclamation
1/1995)

These competing concepts are in the Constitutgelfjtwhich states that ownership of
land “as well as of all natural resources, is esiolely vested in the State and in the
peoples of Ethiopia...and shall not be subject te sal other means of exchange”
(Article 41/3), but also states that “Every Ethimpishall have the full right to the
immovable property he builds and to the permanmaptovements he brings about on the
land by his labor or capital” (Article 40/7); thidte “government shall ensure the right of
private investors to the use of land [on] the basisgayment arrangements established by
law” (Article 40/6); and that the “government magpeopriate private property for public
purposes subject to payment in advance of compensat” (Article 40/8). Private land
ownership was recognized in imperial times but wabslished during the Communist
Derg period. The Constitution’s current prohibitiofi private ownership continues that
latter state of affairs.
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Private Landholding Rights—Urban versus Rura

Ethiopian law treats urban and rural land sepbraféhe underlying conditions are
different; in urban areas, especially Addis Abalere is growing commercial
development and a recognized need for an activékenhar commercial and residential
real estate; in rural areas subsistence farming eodtinuous subdivision and
fragmentation of plots are often the rule and thera desire to encourage farmers to
remain on—and invest in—their land rather than atigrto crowding cities. In practice
(and oversimplifying somewhat), the urban land k@sults in a real estate market and
substantialncomefor the State through leasing of land rights toqté persons; the rural
land law results in substantiedntrol by the State in agricultural areas. (Ethiopia &las
pastoral/communal lands not falling into eithetltdse categories or covered by the laws
below; this Report does not deal with those.)

Urban: the Urban Land Law (Proddion 272/2002)

The main urban land law, Proclamation 272/200&astly concerned with leasing from
the State, and most privately held land in Addisadd and other cities is held by such
leases. Leases of improved (built) land can beapely sold or mortgaged, and space
within buildings can be privately leased to tenassa negotiated basis. In Addis Ababa
there is a fairly active market in leasing, saléseases, and even bank mortgaging of
buildings on leased land.

The leases themselves tend to be short documerdasewtontents are determined by
State agencies, and often require constructiornéydssee as a condition of maintaining
a lease (and all construction is subject to appriyathe State). The method for
determining rent for land leases is determinedhieyState—it can be through auction, by
direct negotiation, or by other dealing with oraut public notice. The leasing is done
(and the land is owned) at the municipal or redidegel, not at the federal level (in

Addis Ababa the agency that leases the land isMhbaicipal Land Administration

Department).
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Proclamation 272/2002 is overly detailed on mattieas are determined by the market in
a market economy, and it provides for State coraral discretion at every step. For
example, leases are permitted “in conformity whke taw which [the] Region or City
government makes” and may be offered through auchegotiation, or “according to
the decision of [the] Region or City government’tijéle 4); a leasehold title deed shall
be conferred on a person to whom urban land “imaerd,” the details of the deed “to be
specified by Region or City Government” (Article H)ere is a highly detailed schedule
of maximum permissible lease terms for separategoaies of use and location,
examples being up to 50 years for commerce in Addisba and up to 70 years for
commerce in lesser towns (Article 6); there aren@rrequirements for lease renewal and
renewal “as per the agreement to be reached, uthlessrban land is wanted for public
interest™—"public interest” being defined simply dhat which an appropriate body
determines as a public interest” (Articles 2 and-@hd rent amounts “shall be stipulated
by regulations to be issued by [the] Region or @iyvernment (Article 8); the leased
land must be used for the prescribed activity withiperiod of time to be specified by the
authorities and any change in use must be apprbyetthiem (Article 12); and in any
event the authorities “may clear and take over mtbad [whether leased or otherwise

held] which is necessary to commit for a publienest” (Article 16).

Rural The Rural Land Administration and Use Law (Pra@ddion 456/2005)

This Proclamation provides for granting land “halglirights” free of charge to farmers
already on the land, for issuance to them of & tdértificate identifying the plot

concerned, and for survey and cadastral registratiothe title (a process now in its
beginning stage). This is all done at the woreda leebele levels. For a farmer who is
farming “for a living,” this right has no time limbut is not entirely secured; it can be
taken away if the farmer leaves the land for 2 y€perhaps to try city life) (see Article
9) or if the land gets damaged as determined “& ldnd administration law of the
regions” (Article 10).
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A farmer’s holding should be of a minimum size whigrovides for his family’s “food
security” (Article 2/10), and it may be transferrbg inheritance to members of his
family who are also engaged in farming, but may lbetfreely sold (Article 8/5). For
non-farmers, including private investors, the dioraof a rural landholding right is not
perpetual but “shall be determined by the ruraldl@aaministration laws of regions”
(Article 7). Regarding commercial development, anfar may lease to an investor land
“of a size sufficient for the intended developmefibr.a period of time to be determined
by rural land administration laws of regions” (At@ 8/1); and a holder “may undertake
development activity jointly with an investor” und contract “which shall be approved
and registered with the competent authority” (Aeti8/3). These provisions can be used
to facilitate private investment, but their langaagakes clear that it will be subject to
close State regulation and control.

Expropriation, Urban or Rural: the Exqpriation and Compensation
Law (Proclamation 455/2005)

This Proclamation grants governmental bodies atlalels sweeping powers to
expropriate land for business purposes. Recent geanwere citedhvolving floriculture
and coffee farms, urban office building and hotgdansion, and

planned commercial development in “para-urban” anshere cities are expanding and
taking over formerly rural land. The broadness h# authorizing language speaks for
itself: the State may “expropriate rural or urbandholdings for public purpose where it
believes that it should be used for a better dgweént project to be carried out by public
entities, private investors . . . or other orgamswhere such expropriation has been
decided by the appropriate higher regional or faidgovernment organ for the same
purpose” (Article 3).

If a landholder refuses to hand over the land wiegired, the “administration may use
police force to take over the land” (Article 4/9jhe Proclamation also requires that
displaced landholders showed be compensated drakitmuch detail (again, in highly

discretionary language) on valuation of their hofgi and resolution of disputes with
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them. Needless to say, disputes often arise. Gesescited in which they have gone on
for years without court or other resolution; on tb#her hand, cases were cited—
especially in sparsely populated, forested, origgaareas—in which persons displaced
were agreeable to the process and received empiidyfran the newly established

business. The issues which have been raised bladespholders include lack of notice,
inadequate or no compensation, delays, rough ewigtrocedures, and no provision for

resettlement.

When land rights are expropriated, the Governmeay sell the rights to the new
investors for prices which are unrelated to—and faaygxceed—the compensation paid
to displaced landholders. The theory behind thithad the land and its value belong to
the State whereas compensation is owed only fov#hee of the buildings considered
separately. The sale prices can also be set aebhvdich effectively subsidizes the new
investment if the investment produces jobs or osieeral benefits. In any event, the sales
represent a revenue source for the governmentoOtie most important features of the
expropriation process from investors’ viewpointtigt it is managed entirely by the

government without need for direct investor invohent.

Landholding by Foreigners: The Civil Code, the Istveent Law (Proclamation
280/2002),and Regulation 84/2003 Implementing tive$tment Law

The Imperial-Era 1960 CiviCode (which is still in effect) states that “nodmner may
own immovable property situated HEthiopia except in accordance with an Imperial
Order” (Article 390). That is currentinterpreted to prohibit direct holding of land wze
leasehold rights by foreign individuals aridreign-registered companies. It is not,
however, deemed to apply to diaspora Ethiopians hewve returned to invest in Ethiopia
eventhough they retain foreign citizenship, inchgliin manycases, U.S. citizenship.
Further, it was stated in interviews that it doest apply to Ethiopian registered
companies in which both foreigners and Ethiopiars iavestors and to which an

Ethiopian makes an investment in the form of a beiaé contribution of land rights to
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thecompany. This may apply even in cases where thegiolinvestors own a controlling

interest inthe company.

Forresidentialproperty, the Investment Law has a specific exoepitiom the
Civil Code, providing that a foreign investor magwn a dwelling house or other

immovable property requisite for his investmentit{éle 38).

The Investment Law does not cover landholding ah daut, in combination with its

implementing Regulation 84/2003, it importantly cjfies business areas which are
reserved exclusively for “Ethiopian nationals,” luding banking, insurance, and
broadcasting; and areas exclusively reserved fom#stic investors,” which it defines to
include foreign nationals permanently residing ithigpia and having made an
investment there. (These include a long list ofifess areas including retail trade; most

wholesale, export, and import trade; hotels; antstaction.)

Although local legal advice should be sought ireiipteting these laws, it is clear that
they do not foreclose all landholding opportunitiesforeign investors. Several persons
interviewed pointed out that the government is enaging foreign investment. That

purpose would be advanced by expanding and clagfthese laws.

Survey, Titling, and Regqistration ofld

A major factor inhibiting land markets in Ethiopas been the absence of a reliable,
standardized survey and titling system. Uncertasntgl disputes over ownership and
boundaries continue to be a serious problem anck thas been no efficient way to

resolve them in the absence of good title records.
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7.3.4 Competition Law and Policy

Introduction

In recent years, Ethiopia has taken steps towaethiog several sectors of the economy
to competition and to encourage and facilitate reswrants into those sectors. The
Ethiopian business community has responded verytiygyg to these openings, as
demonstrated by a number of new Ethiopian entranits the banking, textiles and
floriculture sectors, for example. The processmifoducing free competition into the
economy, however, is far from complete.

Despite new entry, important sectors are still ad®mimingly dominated by State-owned
enterprises, and the retail sector and financialices are, for the most part, closed to
competition from foreign firms. Government monopslialso continue to exist in energy

and other sectors.

Even in those sectors where economic liberalizatias taken place through reducing
barriers to foreign competition and privatizatioh industry and services, expected
economic benefits can be short-circuited by privceels, barriers created by dominant
firms and by public regulations. On April 17, 208, safeguard against private and
public impediments to free competition taking plaaed as part of the move to introduce
free market forces into the Ethiopian economy, Bikiopian Parliament passed the
Trade Practices Proclamation No. 329/2003 (“TPHNMis legislation states that the
government is committed to “[establishing] a systlat is conducive for the promotion
of a competitive environment, by regulating antingeetitive practices in order to
maximize economic efficiency and social welfareé.piohibits anticompetitive behavior
and unfair or deceptive conduct by one competit@irast another; authorizes regulation
of prices for basic goods and services in timeshafrtage; and requires disclosure on
labels of basic consumer information such as weigirtd measures. The law also
provides for the creation of two implementing ihgions, the Trade Practices

Commission and the Trade Practices Secretariat.
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Aspects of the law and institutions, however, makdifficult to use them as effective
tools for enhancing consumer welfare. First, the leas disparate goals—prohibiting
anticompetitive conduct, regulating unfair and gise conduct between individual
competitors, prohibiting importation of goods aicps that are below wholesale in the
country of production, regulating prices for bagimods and services, and regulating
product labelling—that divert enforcement from tngost harmful anticompetitive
conduct and dilute limited enforcement resourcesco8id, the Trade Practices
Commission that has responsibility for addressiogsave conduct by dominant players,
many of whom are government-owned and controlle@rprises, is itself part of the
government’s Ministry of Industry and Trade. Its mieers are high-level officials of
other Government agencies such as the National .BEmkd, the Commission has no
staff of its own and virtually no budget. The Trd@lactices Secretariat does have a small
staff of approximately five, but it has a clericabn-investigative, and non-prosecutorial
function. Fourth, legal and economic training inngetition policy and law enforcement
at the university level does not exist.

The TPP has five parts: (a) definitions, objectiope, and exceptions; (b) prohibited
trade practices; (c) enforcement bodies and appetights; (d) labelling and pricing
regulations; and (e) remedies for violation. Altgbuthe framework law contains the
substantive prohibitions and remedies needed tsepre and enhance competition
policy, it also gives a great deal of room for iptetation and leaves power to grant
exemptions in the hands of a Commission compos&igbfgovernment officials and the
Minister of Trade and Industry. Therefore, to p&rage what one prominent Ethiopian
private businessman said, if the government hasithor desire for competition to drive
a sector of the economy, it will not happen, noteravhat budgetary or

human resources are given to the Commission.

Definitions, Objectives, Scope, and Exceptions

A noteworthy and important feature of the TPP iattBtate-owned enterprises are

subject to the law. They are included in the d&bniof “persons” and “trader(s)”, and
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Article 5, which clearly exempts commercial aciegt exclusively reserved for the
government, does not list commercial activitiesvimich the government participates on a
non-exclusive basis. Three Articles in this secbrthe law are, however, problematic.
First, “basic goods and services” are defined vbhgag “goods or services related to the
daily material needs of [the] consumer.” Becauser lprovisions of the TPP permit the
Minister of Industry and Trade to make recommemuafetito the Council of Ministers for
regulating the price of goods (Article 22) and epéfibasic goods and services” from the
TPP (Article 5(3)), the vagueness of this defimtimay have significant ramifications. It
likely grants the Minister, Council of Ministersnéda Commission broad and flexible
powers to exempt many consumer goods from competifihis power to regulate prices,
when viewed in conjunction with the fact that tle¢ail sector is largely closed to foreign
companies, suggests lack of confidence in and comenit to competition as an effective

regulator of supply and demand for consumer goadssarvices.

Second, significantly missing from the list of defions is a definition of “dominance.”
In discussions with those who must enforce Articl€2)’s prohibitions against abuses of
dominance, it was acknowledged that this posedfiautiy. Since the law’s passage in
2003, the gap has not been filled by the applicatioArticle 11 to factual circumstances
in cases or by the issuance of regulations or ¢joeke The Commission lacks the power
to issue implementing regulations that may fill goof this gap, but the Council of
Ministers or Regional Councils do have the poweddoso (Article 29). In the only two
actions that the Commission has brought that havelved, among other issues, alleged
abuses of dominance, actions brought againstaothimobile oil, apparently no analysis

was done to determine if the parties were domimatiteir markets.

Third, the Commission has the authority to exemit &#ny enterprises that have
“significant impact on development and [are] desi@jiby government to fasten growth
and facilitate development;” and, (2) “basic [gojods services that are subject to price
regulations” (Article5). It appears that an exempton these grounds may be granted,
after an alleged violation of the law has takencelaThe broad discretion of the

commission to exempt enterprises from the law, @ndo so ex post facto, does not
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provide the assurances and predictability that dewmcourage innovation, expansion, or

entrance by entrepreneurs whose success depeni$rep@ompetition.

Prohibited Trade Practices

The substantive provisions of the law prohibit emtnpetitive agreements (Article 6)
and abuses of dominance (Article 11) and “unfampsetition” (Article 10). It should be
noted that the TPP does not have a specific paviaddressing mergers or advocacy
responsibilities. Presumably, some mergers coulddazessed under Article 11's abuse
of dominance provisions, as it is done in some tres It would be helpful if some
provision were made to make clear that the comonskias an official role to play as
advocate on behalf of competition.

The prohibited practices are fairly typical of teo®und in antitrust laws around the
world and follow the EC-Treaty Article 81 and 82 dets. Specifically, Article 6
prohibits price fixing, bid rigging (“collusive telering”), market and customer
allocations, and refusals to deal. The Ministry meythorize exceptions to these
prohibitions when “the advantages to the nation gmeater than the disadvantages”
(Article 7). This exception seems to authorize gticms for national champions and may
be used to discriminate against foreign compamesn in those sectors in which foreign
firms may participate fully. Article 11(2) prohibit for the most part, the same kind of
monopolistic conduct listed as prohibited in mamygdictions. It prohibits, for example,
price discrimination, tying arrangements, refusaldeal, excessive prices, and predatory
pricing. Some of this conduct is not considereegdll in the United States, but is illegal
in other developed countries. Prohibiting excesgkieing puts the commission in the
position of being a price regulator of a sort, aipon that is antithetical to the notion that
the market sets prices and output.

Most unusual about Article 11(1), however, is tHass of persons to whom the
prohibition applies. The language of this Articteniot clearly directed at those firms that

are likely to achieve dominance. It says that “eospn may carry on trade . . . having or

Page | 116




being likely to have adverse effects on market tgreent.” This is unusually broad in
that it is not limited to persons who are dominamnlikely to achieve dominance, and the
effect is that it focuses instead on “market deprlent.” Prohibiting single-firm conduct
without regard to the firm’s dominance opens thesguality that either competitively
neutral or, even, pro-competitive conduct will belpbited. It would be reasonable to
interpret Article 11 as applying only to those wihave dominance because the Article
falls under the general heading of “Abuse of Domo®” But, as indicated above, in the
two cases in which this Article was invoked, nolgsia of market power or dominance

appears to have been conducted.

Article 10 of the proclamation prohibits what arengrically called “acts of unfair
competition.” It is unusual in that it addresse tdifferent categories of conduct.
Articles 10(1) and (2)(a)-(g) address what in thateéd States are referred to as tortious
interference with business, disparagement, misdsgade names and trade secrets,
deceptive comparisons of product performance, dhdrd.anham Act violations. It is
not uncommon to find these provisions in competit@ws in Europe, but the provisions
should not be confused with the “unfair methodsapetition” that are prohibited by
Section 5 of the U.S. Federal Trade Commission (FAG&. As used in the FTC Act,
unfair methods of competition are generally limitedanticompetitive agreements and
some of the abuses of dominance that are listeBttopia’s TPP. The FTC would
usually become involved in such matters only ifr¢his harm to consumers, and in such
cases the focus would be on protecting consumdfserrahan on protecting one
competitor from another. As a general rule, theesypf conduct addressed by Article 10
of Ethiopia’s law are handled in the United Statissprivate disputes that competitors
resolve in private law suits or alternate disp@sefution mechanisms such as those

provided by the Better Business Bureaus.

In fact, until the passage of the TPP, such dispwiere also handled as private matters in
Ethiopia. Articles 130-141 of Ethiopia’s Commerdiazdde of 1960 contain almost all of
the same prohibitions contained in Article 10 o TfPP. Now, it appears that the courts

have taken the position that the trial of such ficas must take place at the Commission
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level, and the judiciary is involved only for aplagé review. Two drawbacks exist when
a competition law gives a competition commissionspliction over these kinds of

disputes between competitors. First, these dispaftes siphon a very large percentage
of resources away from enforcement against carndl @usive behavior that harms
consumer welfare as a whole. After handling thewsvidual disputes, competition

commissions have little time and resources to itigate and proactively uncover cartel
conspiracies and other anti-competitive conductofpetition commission can easily
become bogged down in handling individual disputdsch aggressive businessmen

keep bringing to the commission’s attention.

Trade Practices Commission and Judiciary

The TPP creates a Trade Practices Commission witienMinistry of Trade and
Industry that is accountable to the Minister. Baatreates a Trade Practices Secretariat.
The legal framework for these implementing insittng, along with that of the judiciary,

is discussed in the next section, along with aryargof the functions of these bodies.

Labeling and Pricing Regulations

Articles 20 and 21 of the TPP require prices tqbsted and goods to be labeled with
country of origin, weight, material content, warias, and similar matters of interest to
the consuming public. Disclosure of such basicrmiation is useful so that consumers
can shop and compare goods. The ready availalofitpccurate information helps

competition to thrive. If given the resources tdoece such disclosure requirements, it is

appropriate for the Commission to have authoritgratiem.

Article 22 gives the Minister and the Council ofriéiters authority to regulate the prices
of basic goods and services. In a great underséastierane professional who has studied
the TPP called it “paradoxical’ to have the Minrsté Industry and Trade be responsible

both for preventing price fixing agreements and detting prices. With “basic goods”
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undefined, investors in many different sectors asguming a risk that the calculations

that they made when deciding to invest may suddealgnooted out by price controls.

Remedies

The Commission has rather substantial tools to gmewonduct that is harmful to
competition and to deter future conduct. In additio being able to order the offending
party to cease and desist from the harmful conduatay order the offending party to
take affirmative action to restore the injured parcompetitive position or completely
cancel the offending party’s license to do busingsaddition, it may assess substantial
fines up to 10% of the value of total assets or IB%jross total sales. It may also fine

individuals who cooperated in the harmful conduct.

7.3.5 Foreign Direct Investment

Introduction

Too many sectors of Ethiopia’s economy are clogedoteign investment. Although
international corporations do not normally operate some of these sectors, the
restrictions project a generally negative imag@dtential foreign investors in Ethiopia.
In some of the closed sectors, in particular @ngport, travel operations, and financial
services, the financial and trading skills of fgreiinvestors would likely be a positive
influence on domestic investors and stimulate doim@svestment activity. In addition,
the Government should review and reduce or elimiitstcurrent minimum investment
requirements. Moreover, although the Ethiopia ltwmesit Agency (EIA) has taken many
positive steps toward encouraging private investmemacks resources in terms of the
necessary scale and content of its investment gromactivities; its staffing, equipment,
and information resources; and its access to amatlisstwith other government
departments and agencies. To undertake effectimaqtional work, the EIA should be

strengthened.
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National policies on investment are critical forcearaging and facilitating foreign
investment and maximizing the benefits from it. ifpia’s current regulatory regime,
governing both foreign and domestic investment, inadergone significant changes as
part of the reform process started in 1992-1992 iflkestment regime in Ethiopia is
based on a series of investment proclamations dsietween 1996 and 206iB.
combination, these laws specify the economic sedtat are open both to domestic and
foreign direct investment (FDI); the financial limiand requirements for FDI; the

monitoring and reporting requirements; and therfaaa incentives that are available.
FDI Admission under Ethiopian Investment Law

Unlike many other transition countries, Ethiopieedaot have a separate law for FDI.
Rather, its various investment proclamations goverth domestic investment and FDI.
There are significant distinctions, however, amtrgtype of investments foreigners and

domestic investors may make.
Sectors open to FDI

Foreign investorsare permitted to invest in all economic sectorsegx those reserved
for domestic private sector or State investmene @bmestic private investor category
includes foreign nationals who are permanent resiflén Ethiopia and who have
requested domestic investor status. Moreover, dareationals of Ethiopian origin will

be considered as domestic investors pursuant afdPnation 270/2002, even when they

% The key proclamations, which set forth the law governing investment as amended, are
Proclamations 7/1996, 37/1996, 35/1998, 36/1998, 116/1998, 168/1999, 280/2002,
and 375/2003. (See Annex A for full titles of proclamations.)

3 Proclamation 280/2002, article 2 paragraph 6 defines a foreign investor as “a foreign
or enterprise owned by foreign national, having invested foreign capital in Ethiopia, and
includes an Ethiopian permanently residing abroad and preferring treatment as a
foreign investor.”

4“Immigration Proclamation 354/2005 and Immigration Regulation 114/2004(Article28)
govern the issuance of permanent residence permits.
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are not permanent residents of Ethiopia, so lontheg have an Ethiopian identification
card attesting to their Ethiopian origin.

Sectors open only to the State

Sectors exclusively reserved for investment byStege currently include: transmission
and supply of electrical energy through the InteggtaNational Grid System and postal
services, with the exception of courier serviced aim transport services using aircraft
with a seating capacity of more than 20 passerigbtanufacturing of weapons and
ammunition as well as the provision of telecommatian services are open to foreign
and domestic investors only when they invest ioi@t venture with the State. Investment
in generation of electricity (though not its transsion) from hydropower is allowed for

both foreign and domestic investors, without amitition on generation capacfty

Sectors Open to Domestic Investors

A number of sectors are currently reserved for dsiimenvestors, including wholesale
trade and distribution (excluding fuel and the dstitesale of locally produced goods
from FDI plants); importing (except material inpdts export production); exports of
raw coffee, oil seeds, pulses, hides and skinsofiight from the market), and live sheep,
goats, and cattle (if not fattened by the investéreign investors are also excluded
from the following services and manufacturing at®g: construction companies
(excluding grade-one contractors) and building esance; tanning hides and skins up
to crust level; hotels other than those “star-desigd”, motels, tearooms, coffee shops,
bars, nightclubs, and restaurants, excluding iatesnal and specialized restaurants, tour
and travel operators, car-hire, taxis, and comrakroad and water transport, grain mills,

barber and beauty shops, goldsmiths; non-expddritag; saw milling and non-export

° See Article 3 of Investment (Amendment) ProclaomatPro.No.375/2003.
® See Article 5 of Proclamation 280/2002
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forest products; customs clearance services, museand theaters operation, and the

printing sectof.

Sectors open to Ethiopian nationals

Investment in sectors that the Ethiopian Governnoenisiders strategic is reserved to
Ethiopian nationals; that is, foreign nationals npanently residing in Ethiopia and
foreign nationals of Ethiopian origin, even if thaye considered domestic investors,
cannot invest in these sectors. The sectors, wdmelopen only to Ethiopian nationals,
include banking, insurance, broadcasting, air partswith seating capacity of up to 20

passengers, and forwarding and shipping agencicesrv

Ownership Limitations and Requirements

Under Article 11 of Proclamation 280/2002, any fgreinvestor who is allowed to
invest pursuant of the proclamation must allocatmiaimum amount of investment
capital. The proclamation defines “capital” broadidycover local or foreign currency,
negotiable instruments, machinery or equipmentldimgs, initial working capital,
property rights, patent rights, or other businessets. The Ethiopian Government has
relaxed the minimum capital required for foreigvastors in its series of Investment
Amendments. Pursuant of Proclamation 280/2002, minmim investment capital is

required for wholly-owned operations and joint wess.

Investment Incentives

Ethiopia offers a number of incentives to investdiisst, they are fully exempted from

customs duties and import tariffs on all capitaliipgnent and up to 15% on spare parts

! See Council of Ministers Regulations on Investnieoéntives and Investment Areas Reserved for Damest
Investors No. 84/2003.
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and from export taxes. Income tax holidays are rgiwearying from 1 to 5 years
(depending on the sector and region within Ethipplia addition, investors can carry
forward initial operating losses and are free te asy depreciation method in their

financial statement.

Investment guarantees for FDI include full repéiia of capital and profits. The term
“capital and profits” encompasses profits, dividgniaterest payments on foreign loans,
asset sale proceeds, and technology transfer paymevith regard to investment
protection, Investment Proclamation 280/2002 presigrotection against expropriation
or nationalization. It states that no private inwgnt may be nationalized or expropriated

except when dictated by public need, and then ion&ccordance with the law.

In the event of nationalization or expropriatiohg tconstitution guarantees advance
payment of adequate compensation correspondiniget@revailing market value of the
investment. There has been no instance of exptaprigince the assumption of power
by the current government in 1991. Because Ethiglmes not distinguish domestic
investment from FDI, the country’s incentive syst&ésnthe same for both. This is a
sound, non-discriminatory policy, and it is alse tirection pursued by some countries
that started with the two-policy strategy. The opbssible “discrimination” occurs in the

pre-admission of sub sector restrictions discugselier in this section.

Post-Admission Restrictions: Performance Requireneen

Ethiopian FDI policy does noexplicitly require foreign firms to meet specific
performance goals or guidelines such as exportdirons, foreign exchange restrictions
for imports, minimum local content levels in mareitaed goods, or employment limits
on expatriate staff. In some countries, once aidarevestor is permitted to enter the
host state, restrictions can still be imposed @dWwnership or operation of the foreign
investment. The most common forms of post-admiss@strictions are performance
requirements, which are used to optimize the impé&diDI. Performance requirements

are stipulations, imposed on investors, requirmgestors to meet certain specified goals
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with respect to their operations in the host counBroadly speaking, Ethiopian

investment laws do not have any significant posiiadion restrictions.

Screening and Registration

Together with the application for an investmentpigra potential investor must submit

supporting documents. The EIA will, upon receiptttg documents, issue a certificate of
registration evidencing the formation of a bran€lam overseas company. The operation
of any business organization in Ethiopia will bevgmed by the 1960 Commercial Code
of Ethiopia, which recognizes the following formshusiness organizations: (a) general
partnership, (b) limited partnership, (c) share pany, and (d) private limited company.

The most common of these are private limited armdeshompanies.

Any two individuals may set up a private limitedngoany, but a minimum of five
founders is required to establish a share compamch is a public company. An
individual investor may also invest as a sole peipr, with full equity ownership in
most areas. Areas open for joint-venture investmeith the government are the
manufacture of weapons and ammunition and telecarnuation services. By reducing
the minimum capital requirement, the investmentjaimmation encourages joint ventures
with Ethiopian individuals and companies. Partialy fully foreign-owned companies
may sell their shares in accordance with the laoaweéler, there are no stock markets to

facilitate the quick disposal of shares.

Acquisition of Immovable Property and Access to @ap

Articles 390-393 of the Ethiopian Civil Code prahitoreign ownership of immovable
property except by “imperial order.” However, At&c38 of Investment Proclamation
280/2002 gives a foreign investor the right to awdwelling house and other immovable
property necessary for his investment. Article 38 Ryoclamation 280/2002 can,
therefore, be considered an exception to the atle. Legally established foreign

companies in Ethiopia have access to domestic loams on the same terms as domestic
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investors. Exporters also have access to extesaakland suppliers’ or foreign partners’
credit in keeping with the directives of the NaabmBank of Ethiopia (NBE). However,
foreign investors must have their investment cgpéaternal loans, and suppliers’ or

foreign partners’ credits registered with the NBE.

Access to Land

The 1993 Urban Land Proclamation gives investoesuge right of land on leasehold for
periods of up to 99 years. The land cannot be ragdd or sold, but the lease value of
the land and the fixed assets thereon may be ngmtgar transferred to a third party.
State governments and municipal administrationsaathorized to allocate rural and
urban land free of charge or on lease, in accomlavith the provisions of their laws.
Investment projects in social services, such apitalds and educational institutions, may
acquire land free of charge, while export-orientegstment schemes may obtain land at
reduced lease prices. All other projects may rand Ithrough public auction or through
negotiation with the relevant authorities. Regiogaternments are expected to allocate

land to investors within 60 days after receivingitiapplications

Article 35 of Investment Proclamation 280/2002 pde¢ that “[when] a regional
government receives an application for the all@catf land for an approved investment,
it shall deliver within 60 days, the required laiodthe investor.” However, this does not
always occur in practice because there is no sandtia regional or local government
does not meet the 60-day requirement. The lease pifi urban and rural land varies
according to location, type of investment, and £lasland. The high cost of land lease
and the lengthy bureaucratic process are considergediments to investment inflows.
This material’'s section on Real Property discuskesadverse effects on foreign and
domestic investment of the current land laws armmtguiures and makes a number of

recommendations on how they can be addressed.
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Exchanging and Remitting Funds

A foreign investor has the right to take the follog/ remittances out of Ethiopia in
convertible foreign currency:

* profits and dividends;

* principals and interest payments on externaldpan

» payments related to technology agreements;

* proceeds from the sale or liquidation of an gurise; and

* proceeds from the sale or transfer of sharesadrgb ownership of an enterprise

to a domestic investor.

Although Article 20 of Proclamation 280/2002 gudesss to foreign investors the right to
make remittances, domestic investors who do note hthe same assurance and
remittances are subject to NBE approval. Also thdihg rights of foreign investors are
limited because import and export trade, excepteratinputs for export products, is
reserved for domestic investors. Ethiopia has sighe World Bank’s convention on the
settlement of Investment Disputes and Nationals otifer States. A Multilateral

Investment Guarantee Agency (MIGA) guarantee progsaalso operational.

Exit from FDI

The Commercial Code of Ethiopia (1960) providestha dissolution and winding up of
legally established business organizations. Thesiplesreasons for dissolution of the
different types of business organization recognibgathe Commercial Code are also
provided. One legitimate reason for the dissolutba share company, for example, may
be the resolution of an extraordinary general abbewf shareholders. Having resolved
to liquidate, the general meeting must appointitigtors, if provisions are not made for
such appointment in the memorandum or articlessgbeaation. The liquidators must
follow the rules and procedures of the Commerciad€ in liquidating the share

company.
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