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Chapter One: Evidence law General Introduction

Introduction

The first chapter of this teaching material dealthwhe introductory or preliminary

matters such as the definition, purpose and natuexidence law. Of also presents also
study the common law and civil law approaches idence law with the various types of
evidences. Here it shows the differences betweenlégal systems in their approach to

evidence law.

Moreover, it discusses the evidence law in Ethigpid the where about of evidence
rules and principles in Ethiopia in relation witletgeneral rules of evidence. In addition
the chapter reflects the fundamental distinctiotwben the operations of the rules of
evidence in the civil context from the criminal text. Finally, the chapter tries to give a
highlight on classification of evidence and whowhevidence can broadly be classified

be it oral, documentary evidence or otherwise.

Chapter Objectives

At the end of this unit, the students are expetuduk able to

+ describe what law of evidence is all about

- explain the significance of evidence

- identity the differences between the civil law aminmon law approach to law of
evidence and the Ethiopian position

-+ discuss the concept of evidence law in civil anchicral cases

 discuss the type of evidences



1.1 Meaning, Nature and purpose of Evidence law

1.1.1 Evidence Law defined

What is evidence law?

Before dealing with “evidence law”, it is importatd discuss about the concept of
“evidence” in general since evidence and law oflence are two different things. The
word “ evidence” is originated from a Latin ternevidentid which means to show

clearly, to make clear to the sight to discoveladie certain, to ascertain or to prove.
Thus, evidence is something, which serves to pavdisprove the existence or non-
existence of an alleged fact. The party who alleébesexistence of a certain fact has to
prove its existence and the party, who deniesas, tb disprove its existence or prove its

non-existence.

However, all facts traditionally considered, asdevice may not be evidence in the eyes
of evidence law. Rather, evidence is somethinggortes! before the court for the purpose
of proving or disproving an issue under questionother words, evidence is the means
of satisfying the court of the truth or untruthdd$puted fact between the parties in their
pleadings.

Draft Evidence Rules (DER) defines evidence, amnfeans whereby any alleged matter
of fact, the truth of which is submitted to investiion, is proved and includes statements
by accused persons, admission, Judicial noticsupmptions of law, and observation by
the court in its Judicial capacity”. This defintionay be more than what you think to be
evidence. However, even though the kinds of evidemnumerated under Rule 3 of DER
are not exhaustive, it failed to cite “documentavydence” which is considered as one of
reliable evidences, especially in civil cases, Be types of evidence. This seems the

result of poor drafts’ man ship.

Activity

Discuss the literary meaning of evidence in congmriwith evidence in the eyes of the

law?



When we come to the meaning of evidence law, diffewriters defines it according to
their own perceptions but with similar messages difference is one defines in amore
elaborated way while others do not. For instance, @brmick defines evidence law as
“... the system of rules and standards by which timission of proof at the trial of a
lawsuit is regulated” But this definition is not asich very helpful especially to a
beginner, because, it fails to incorporate whatgbiare going to be dealt with by the

course.

The title of the course, is the law of evidenceafTdoes not mean only the rules
concerning whether a given piece of informationagsnissible or not, but also such
guestions as what happens if there is no evidenaegiven point? How much evidence,
if any must a party introduces to prevent a cowif ruling against him on factual

proposition? What are the roles of the judge ineating the evidence and the like. To
this effect, Robert Arthur Melin [here after refedras Melin], have made an attempt to

define evidence law in a more comprehensive waydéfmed it as follows.

The law of evidence is the body of legal rules digved and enacted to govern:

A. facts that may be considered in court? This isighee of relevant evidence that
one should adduce before the court to supportlieigation.
1. Facts in issue
2. Facts relevant to facts in issue
B. The methods of securing consideration of these fact

1.By proof

i. Real (e.g. documentary, exhibits) evidence

ii. Oral evidence

2. Certain facts, which need not be proved

i. Judicial notice- Facts so notorious as to be factpublic knowledge

,capable of being verified by authoritative texts



ii.  Judicial admission (facts admitted in pleadings, ogten court, in

examination of parties, in testimony etc.)

C. The party that must secure consideration of vidnzts: This is about burden of proof

and degree of proof required to win the case.

D. At the Appeal level evidence law can be said déih the effect of failure to comply
with rules in any of the above categories of evodefaw (e.g. improper admission or
rejection of evidence) Because the decision ofctiré regarding the admissibility or non
admissibility of evidence may form the subject gfaund of appeal where an appeal is
logged against conviction, discharge or acquiak[Art 184(c of cr.p.c]. These errors on

the admissibility or inadmissibility of evidence ynlae reversible or harmless error.

Here that one should ask is that “Does evidentargrs constitute Reversible error?
Most of the time, an evidentiary error alone is verty likely to induce an appellate court
to term the error “ reversible” on the ground ttieg error affected a substantial right of a
party. As a general matter, evidentiary reversapaeshaps most plausible, and most
Justifiable, when the constitutional rights of arinal defendant may be at stake or when
it appeared to be out come determinative. Othentliey are considered as harmless
error, which was not prejudicial to the rights bétparty, and for which; therefore, the

court will not reverse the judgment.

When we come to our case, a decision of any couithiopia will not be ripe for

cassation unless it shows prima-facie case foexistence of a basic error of law.

And even though there is no illustration of the licgtions “basic error of law” in
general and on evidentiary errors in particulag éxperience of the cassation division
shows, among others, the cases depict that thexéo&sic error of law when any court
renders a decision or makes ruling. (1) When failsdence is produced against the party
(b) by framing an issue which the pleadings or @r@uments of the parties have not
raised or (c) by failing to consider an issue tleag@ings are oral arguments of the parties
have raised and the like (“The cassation Divisiod the Requirements for Basic Error of
law” Muradu Abdo WONBER?” law Jour" half-year, January 2008 at P 52-53



Activity

Is Milen's outline sufficient only to define evidenaw as it exists in a common law

system or it is equally applicable to a civil laystem?

To finalize it, the law of evidence in the majog&k systems/ i.e., in the common law,
civil law or in countries that have a mixed leggstem) is the body of legal rules

developed or enacted to govern.

@ What facts need to be proved and produced todbe

@ Which of the parties have the burden of proof

@ The required standards of proof to win the case

The admissibility, creditability, and weight ofidence and other procedural matters as

to how the evidence shall be produced before thet ob law.

1.1.2 Nature of Evidence law

Where is the place of evidence law in relationtteeo laws?

It is important to know the place of evidence lawrélation to other laws. Laws
may broadly be classified in to substantive ance@dje. Adjective laws are
concerned with the method of presenting casesud pooving them or generally
enforcing the rights and duties provided under ubstantive laws. While
substantive laws, are those that defines rightsdartiés. This forms the greater
part of the law, it would seem that it is more inmtpat part, since it defines what
rights, privileges and duties one person may hayainat or owe another.
However the rights, privileges and duties that texisder such law will mean
nothing unless they can be enforced. This is whgctide law is just as important

as the substantive law.



Law of evidence is categorized under adjectivetlagether with procedural laws,

both criminal and civil procedure

Of course some scholars suggested that there willbe any problem if we
incorporate rules of evidence as one part of pra@@ddaw since they have similar
purpose. However, the consensus has been reachedtegorizing law of

evidence as one part of adjective law for the s#kestablishing more effective
system of adjudication of cases before the coutwf Although one can see
grains of evidence law in procedural laws, theirirmdealing is with how

pleadings can be framed, investigation conductedieace collected etc... This
does not necessarily make the law of evidence fmabieof procedural law.

There are certain issues procedural laws nevereaddand are left to evidence
law. For instance, in the procedural law you did stody about the standard of
proof, facts to be proved or need not be provedthaed/alve to be given to each
term of evidence etc. These are left to evidenaetiheerefore evidence law is not
strictly speaking procedural law, but shares thmmonality with procedural laws

in the sense that both are means to the enforceoh¢né substantive law. Thus,
evidence law suitably falls with in the generalegatry of Adjective laws, which

deal with the enforcement of the substantive law.

However this does not mean that all nations hae& twn code of evidence,
which can be considered as one sect of Adjectiwe For instance, as you see
later our country Ethiopia does not have evidermmedhat when you are asked to
show. The truth is that our rules of evidence at put together in a code or
proclamation, but are found widely scattered inhb&aibstantive and procedural
law. You may remember articles on proof of marrjageof of will, proof of
contract, proof of ownership and a lot of legal Sumptions that relate to
evidence. In this case, the problem that you wéadd is whether law of evidence

is part of procedural or substantive law?

Is law of evidence more of practical course?



Law of evidence has more of the smell of the coorir than most law school
classes and it offers the opportunity for some Eawom type exercises. But it
cannot hope to duplicate the reality of the coodm. Because the process of
proof involves many participants, and it is impb#sito regulate each and every
action of those patrticipants by the law of evideankess we interpret the rules in
line with purpose of the law of evidence in genenadl the rational behind of the

specific rule in particular.

One can understand more about the rules of evidiratédne knows theoretically
when he becomes a practitioner. For instance, thasduty of the trial judge to
ensure the defendant receives a fair trial. Hefoaexample, limit the nature of
guestioning in cross-examination. And also he megrase his discretion to
exclude evidence if the prejudicial effect of whiekceeds its probative value.
Thus, the application of judge's discretion to sedhe right to a fair trial may

differ case to case bases.

Moreover, the rule of evidence are not applied peaelently from other factors
and do not exist solely as a matter of academgrest and debate. They are a
dynamic set of principles which interact with otressential factors in a case
including the rule of substantive law, the ruleppbcedure and the substantive
characteristics of many of the participants in thal. The latter includes the
judge's opinions and perception, the skill of thleatates, a party's or witness's
demeanor in court, his credibility, criminal comdns and personality traits. All
of these factors ultimately come together to previde bases for the court's

decision in the case.

Therefore, that is why we have said that the comenot try to teach you what
you can better learn in practice or in clinicalgnam. Rather, if you participate in
a clinical program after your completion of thisucee you will probably report to
your friends that you “learned more about evidemcéwvo weeks in the clinic

than in a whole semester in class”.



Activity
1. Discuss the relationship between proceduves knd evidence law?
2. “You will learn more about evidence rules nagtice than in law
1.1.3 Purpose /significance of Evidence law

Evidence is the “Key” which a court needs to renalefecision. Without evidence there
can be no proof. Evidence provides the court witbrmation. Proving facts through the
presentation of evidence means convincing couatct@pt a particular version of events.
Of course, one can search truth even trough vimjathe constitutional rights of the
parties. However, evidences obtained through unlbwieans could not contribute for
the maintenance of justice in the future. So thec@ss of proof should be regulated by

evidentiary rules and principles in order to ackiaecelerated, fair and economic Justice.

In both criminal and civil proceedings, the lawesidence has a number of purposes. In
short, the law of evidence regulates the procegwadf. The rule of civil and criminal
evidence, in conjunction with the rules of procegjuestablish the frame work for the
process of proof and the conduct of litigation,teat a lawyer advising his client or
preparing his case for trial or presenting it te tdourt or tribunal will know what issues

his client must prove in order to succeed.

The law of evidence also has amoral purpose bybkstieng and regulating the rules
relating to the process of proof in proceedingsaarts and tribunals. Whilst this moral
dimension is important in civil proceedings, it Isgecial currency in criminal cases as it
reflects the powerful public interest in bringirtgetguilty to justice, whilst allowing the

innocent to go free. In some cases the rules afeede may actually prevent the truth

from being discovered in the wider public interest.

Moreover, especially in criminal cases, law of evide stands to protect the accussed's
right to affair trial for instance, by containingamy rules which excludes potentially

relevant evidences like the general rule that engdeof the defendant's character and



previous convictions will not be admitted at triake Art 138 of cr.p.c and Rule-145 of
DER)

Is there a consensus on the importance of evid&awen regulating the questions of

relevancy?

Even though there is a consensus on the significaricevidence law in shaping the
process of proof, there is a dispute on the questibether the law of evidence shall
determine which evidence should be produced andhwhre not i.e. on question of

relevancy. Regarding this issue there are two suhes.

According to eminent legal thinkers like Jermy Bemh and William Twining the over
all aim if the process of adjudication is theectitude ofdecision making" This is
achieved by the correct application of substankave to the true facts in the particular

case .In this way; the aims of justice are served.

Bentham long espoused a utilitarian theory thatliést way to arrive at the truth was
through an application ofree proof. It was his considered opinion that a judge ccagd
trusted to reach a factually correct verdict predall relevant evidence was adduced. In
his view, too many rules of evidence and procedead to the exclusion of too much
relevant evidence, there by diminishing the seéocta factually correct truth. Thus he
advocated abolition of all laws operating to exell@/idence. Recognizing the need for
some restrictions, Bentham felt laws of evidenceeweeeded only to the extent of
preventingvexation, expense or deland not to hamper the judge from finding out the

truth of matters by using different tactics andrapghes.

However, the supporters of the second approachedrgiiat it would obviously be

undesirable and chaotic if a judge had unlimitegtgition as to which evidence should
be admitted in a case, and as such, there isglearéed for there to be ground rules for
the admission of evidence so that common standaelapplied between all courts and
tribunals dealing with the same type of case. Qilsey, the judges may loss their golden
time which in return contributes for delay of jesti Therefore, they argued that, in order

to give timely and effective justice the role ofdance rules which regulates the question

9



of relevancy is unquestionable. However this dagsmean that the judges have no any
discretion. In some instances the rule provideghermandatory exclusion of evidence.
In other instances discretion is given to the judgeexclude relevant evidence in
circumstances were fairness demands it. But theneoijudicial discretion to include
relevant evidence, which might nonetheless havesaiiy on the search for the truth, but

which has to be deemed inadmissible by applyingeaaf evidence.

As we shall see a number of rules relating to asifmigy and use of evidence are
directed towards minimizing the risk of wrongfulnsactions. And the main risks of error
stem largely from the admission of unreliable cgjpdicial evidence. Thus this concept
of free proof may allow the court to admit unreleabr prejudicial evidence, which lead

it to a hasty conclusion.

The concept of free-proof also ignores the fundaalemportance of procedural rights
and the symbolic importance of trials. Verdictstioé court to have amoral legitimacy,
trials must uphold basic human and constitutiorgtits. And Justice must not only be
done but be seen to be done. That is why moss tai@d held in public. That means the
public must have a faith in its criminal Justicesteyn and the verdicts that are delivered
by it and this can only be the case if the triglesceived to be a fair one. And respect for

procedural rights through evidence law is a key ponent of the right to a fair trial.

Activity

1. Discuss the advantages and disadvantages of thiemse of court's discretionary
power in determining the relevancy of evidences?

2. Is the right to a fair trial necessarily in confliwith the aim of reaching a
factually correct verdict?

3. The purpose of evidence law is regulating the mead proof and making the
search of truth to be completed with in a shortqeeof time and with a little cost
of litigation. However, the rule which gives priedes to the spouses not to testify
against each other is against this purpose”. Doagree in the above statement?
Why/why no®

10



1.2 Development of Evidence law

Is the need for evidence recent developfent

No, it is not. It is possible to imagine that theed for evidence can be traced back to a
time when people started to settle disputes befurd parties. You can imagine how

people settle disputes before elders of a centaiality.

The need for evidence was well known by ancient ee Egyptians and
Mesopotamians. Different concepts of evidence lashsas relevancy of evidence, the
duty to come up with evidence, proof by witnesseseapracticed since ancient time

even though they were not in such organized ancoeimensive manner.

The present rules and principles of evidences hee dutcome of the successive
development, conducted in different stages of hueigitization. In its very stage of
progression, there was no any distinction on tHesrwof civil and criminal evidence
Moreover, the means they use to prove a disputddrfay not be well founded to ensure
the rational basis of decision making. In other dgorthe evidences which were

applicable at that ancient time were irrational.
Generally, we can classify the ancient means affgroto two:
i. Proof by ordeals and
ii. Proof by oath

As we go back in history, the influence of religigrso strong that it is hardly possible to
exclude religious notions. As a result, the abavaent means of proof had practiced for

the past many years by using the psychological atspaf religious belief on the society.

In different parts of the world ordeals were useddentify the person who did wrong.
Ordeal is about subjecting somebody to undergoirfypeexperience like walking on

fire, holding glowing with heat, put hands in talbhg water etc..

11



The idea is that where a person who underwent iitheats is not seriously affected like
when the wound that resulted from the ordeal ndgmaires it is taken as a proof of

innocence. If it, however, gets infection thisaken as proof of guilt.

Moreover, there was proof by battle. Here the mictind the accused required to fight to
each other. And if the victim wins the accused,abeused will be considered as criminal

and convicted. While if the accused wins the victine accused will be free.

Since proof by ordeal were extremely irrational anchuman, relatively modern and
human means of proof began to replace them imnediafter 15' c. This was proof by
oath in which the accused/ defendant lad requinagdke an oath before his testimony in
his own case. As we known where religious belieéspgedominant, oath taking plays a
great role to prove or disprove the alleged facwelver, this testimony of the accused/
defendant under oath was not sufficient alone.dditeon to it, the court required the
testimony of supporting witnesses (compurgators}ie purpose of confirming whether
the words of the suspect under oath are true arHmivever, such compurgators were
not required to testify on the merit of the facthea their testimony was limited in
confirming to the court of law about the truthfudsses of the oath given by the suspect.
So we can understand that how long the ancientf grp@ath differs from the present

one.

Gradually, the above ancient ways of proof had hegueplace by the new and modern
concepts of evidence rules. The writing of différacholars, judicial decisions and
different laws enacted at different times basedddferent legal traditions becomes

instrumental for the then development of rules @ridiciples of evidence.

Was there any traditional mechanism of proving gdi@ criminal acts in ancient
Ethiopia?

In a traditional highland Ethiopia that is in prews times, different methods of proof
were applied to ascertain the commission of arbge& suspect. Firstly, tHéaeba shar
method was applied to solicit admission from a saspn the time when it becomes

difficult to get witnesses. In this method of prpaf person was made to drink some

12



herbal solution that would intoxicate him and hesveft to run amuck and whoever is

implicated by this person would be considered asctiminal.

Later, this “ Leba shai” system becomes replacethbyinstitution called ‘Afersata” or
“ awchachigh”. This method involves the participation of the whabommunity. This
seems that since the crime is against the commiuhégnselves, the member of the
society may detect the crime and the criminal cretemanner, for instance by indicating

the name of the criminal through poem.

However, the methods of proving in “Afersata” ariceba shai” have their own basic
deficiencies. Because, in the first place, the sctspdo not have a chance to challenge
the veracity or the truthfulness of the evidencéhim case of “ Leba shai” .And also, in
the case of “ Afersata”, assume haw bad it may breavery case the whole people aced

to be gathered which may hinder the people fromgltheir day to day activities.

Activity

1. Do you think the testimony given under oath is alsvaue? Why?

2. Why proof by ordeals is considered as irrationahses of proof?
1.3 Evidence in civil and common law legal systems

There are two major legal systems (legal tradifiamshe world.

They are (1) The Anglo - American (or the commow lagal system). And (2) The

continental or the civil law legal system.
Is there a difference between the two legal systegerding evidence rules?

Some argues that, it is hard to think of humarntiaian common law legal system to be
completely different from that of the continentaisem and to be ruled entirely by
different legal tradition they follow, the gap naws. The points, which differential them,

may relate to form or emphasis with some respects.

13



However, we believed that, it is important to dssuabout the existing differences
between the two legal systems regarding the diffenéles of evidence they follow, and

the weights they have attached towards differgmédyof evidences and the rational there
of. Because, this helps us to critically examindciisystem provides a means which
facilitates conditions for the maintenances ofigestn general, and which system goes in
line with the purpose of evidence rules to achiiae accelerated and economic Justice.
Thus, now, we will discuss the existing differendesstween the two legal systems
regarding the approaches of evidence rules thdpwoby the way of comparison.

Through our discussion, we have tried to assoc¢haise approaches with the Ethiopian

arena.
(A) Differences regarding the organization of the ule of evidence

The countries, which follow the common law legakteyn, have separate rules of
evidence or separate code of evidence law. Thes rdetermine what evidence is
admissible and what evidence is not admissible.l&Vhvhen we come to the law of
evidence in the continental system there is norsgpaode of evidence law. Rules of

evidence are sparsely distributed in both substamtnd procedural laws.

This may create a question in our mind as to wieydikil law legal system did not take
the lead in the codification of evidence law sitioe codification of law characterizes the

civil law system more than the common law.
Why the common law countries took the lead in tdufication of evidence law?

It is admitted by almost all authorities that thegkee main overriding reason for the
existence of separate evidence law in common laadition is the mistrust of

Juries.[panels of some 12 men{non lawyers}] .Mvidely accepted that most Jurors have
little experience in analyzing evidence objectiveipnd many of them have prejudices
that are not easy to suppress .Thus, to contro), tduobjectively analyze evidence, the

option was to set rules which help jury regardinigience.
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However, unlike the Anglo -American legal systemwhich the law of evidence is
directly related to the institution of jury triahicivil as well as criminal cases, the
objective of evidence law is less significant totbeental system. Because, here there is
no fear that relates to jury to compel an indepahdede of evidence law. They believe
that the protection of the individual rights andtjand fair determination of issues of fact
which the Anglo- American rules of procedure anddemnce are designed to serve are
equally well secured by a system which places mspdity for decision on
professional Judges which personal evaluation isnaumbered by complex and detailed

rules.
B/ Difference regarding the sources of evidence res

Even though the common law countries have a sepaaate of evidence law enacted by
the law-making organ, they have also judge madédegende rules due to the existence of
the precedent system. In this system the lowerts@ue bound by the decisions of higher
courts or by their previous decisions in orderdowse the uniform application of the law.

In other words, the lower courts are obliged tpees the decisions of the higher courts
(on the case of having similar question of factawv) as a law. Thus, by doing this, the
judges have the authority to made laws includiniglence rules. So we can say that in
common law system there are judge made laws, whilee continental system- laws are
enacted by the parliament. Thus, here, the judgeseguired to follow the decisions of

the higher courts.

However, the fact that a question that has beesegasefore, may be very help full to
another court when confronted with the same questwen in countries where courts
are not bound by decisions of the higher courtyotheir previous decisions, there is at

tendency to look to past decisions and frequentfpliow them.
Do you think Ethiopia follows the precedent egsat present time?

Actually, at present time, all courts, whether fatler state, are bound to follow the
decisions made by the federal supreme courts' tt@sdzench on question of law. (See
Art 2(4) of the Fed courts' proclamation Re-amenam@oclamation No 454/20005).
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There fore, if the federal Supreme Court’'s caseatitvision passed a decision on
guestion of law involving evidence, all other sutinate courts are bound to follow it as

a law.

However, this precedent system employed in Ethibpgcertain limitation. In one hand,
due to the absence of illustrations, which defibasic errorof law, among a number of
applications, which seeks review, only few of thieave been gotten the chance of being

reviewed by the cassation court.

Moreover, even though they have gotten the charickemg reviewed, there is no
tradition of publishing and distributing case rdpasf the cassation through all level of
courts in Ethiopia. As a result, the judges (esgcof the regional state's judges) might
not a warred about decision. And this hinders thglieation of the precedent system

even on question of law.

Further more, this precedent system on questidavofloes not exist on the decisions of
other courts other than the federal Supreme Cooftsassation bench. For instance,
some of the regional supreme courts have their cagsation benches. However, their
decisions do not have the effect of precedent. Do think the subordinate Oromiya
courts are bound to follow the decisions rendergdth® oromiya supreme court's
cassation bench?

Above all the precedent system does not works end#tisions involving question of
facts unlike the common law traditions. There faggen though the decisions of the
federal supreme courts' cassation bench on questitaw involving evidence serves as
one sources of evidence rules, we can not sayEthé&ipia follows the precedent system

in its full sense.

C. The difference regarding the system of inquiry

The common law countries employ thedversarial systembdf evidence gathering. An
adversarial trial provides a forum in which two fEs present competing version of the

truth. This system is a party-lead system in wrtloh judge has no investigative role.
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Their function is to listen to the evidence Presdrdand decide which version of the facts
they fell is closest to the truth. Here, judge agsan impartial umpire, policing the rules

of thetrial gamethere by ensuring fair play.

Control in the adversarial process rests with @uigs. They have complete auth anomy.
For this reason, the role of the advocate in thesqmtation of evidence can not be
underestimated. The court will learn of the faatstihe case through the par tie's
advocates .The parties' legal representatives ototlee evidence and decide what

evidence should be presented and how it shoulddsepted.

However, the civil law system employ tHmquisitorial system"of inquiry .Here, the
court has the task of making inquiry. It questiontnesses, directs the police
investigation, commissions the service of expertnegs and examines all relevant

evidences.

In this system, the trial judge plays a far morévacrole than his adversarial counter
part. As the court is charged with the task of mgkinquiry, the role of the advocate is
considerably less important and is largely confite@nsuring his client receives a fair
trial by checking that correct law is applied amttprocedural rights are respected.
Since the witnesses are considered as witnesgég aburt, it is the judge who obtains
most of the evidence through the process of quasgiowitnesses. The advocates'

guestions are restricted to clarifying points abthming further in formation.

Evidence is generally extracted in a more humane matural manner than that
experienced by witnesses in the adversarial systéitmesses are allowed to give their
evidence in uninterrupted fashion although questiwill be asked to obtain clarification
and to prevent the witness from getting in to evancies. There will also be questions to
the witness that seek to challenge his or her loiiggli However, it wound be rare to see
the type of rigorous, some times aggressive quasfjo associated with cross-

examination in the adversarial system.

Those who defend the adversarial system of juskiceo passionately, arguing that it is

in fact the most effective vehicle for ascertaintngth about past events. They do so in
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the belief that it minimizes bias in the inquiryopess and that it is likely to unearth more
facts and greater information because there arestdes searching for an advantage,
motivated by their own self -interest, which isam.

However, some argue that, in truth no one systejustite is totally adversarial or
totally inquisitorial. Many systems are a hybrideafch. What about the Ethiopian system
of inquiry?

(D) The differences on the types of evidences theynphasized

Under common law legal system, the greatest weaghtimportance is attached to oral
testimony of the parties and their respective veites. Here, there is clear preference for
evidence to be tendered in oral form. Documentaigesce is generally regarded as
being inferior to oral evidence. The physical preseof the witness affords the judge the
opportunity of observing the witness demeanor. Tikiperceived as being a useful
indication of a witness's truthfulness. The witnkex provides the best place for critical
evidence to be tested and challenged in that, dswie the witness's demeanors, it
enables external and internal in consistenciesnaaitiers going to the witness's credit to
be tested. The physical presence of the withnessgi®es the accused the opportunity of
confronting those who accuse him. This is widely te be component of the right to a
fair trial. Moreover, in oral testimony, cross-exaation is regarded as an invaluable tool
for laying bare the truth. Because the smallesadape by a witness from his earlier
written statement is likely to be used by the cr@samining advocate as a weapon with
which to attack the witness's credibility. Furtineore, testimonies are given on oath, the
degree of being true is high. That is why the comriaov countries and their adversarial
trial embrace the principle of morality.

However, in continental law system like in Francel &ermany, emphasis is laid on
written evidence including notary- attested recasti®very sort of transaction, written
formalities, registration etc. There are Registratoffices like offices of notary public

whose counter part is less common in common lavs firfakes it self -evident that the
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continental system lays emphasis on documents. bekgf that, documents do not lies
and they are easily manageable, and economicaiirig them before the court of law.

However, in case of withess testimony, it is basedhe recollections of different people
who witnessed the events with their own senses.s,Thecollection is not always

accurate, particularly if the witnessed event wasrdn a matter of seconds or was
committed in circumstances of fear or excitementrddver, if the witness's evidence is
receives many months after the incident, there e a risk of loss of memory over
time. Not all withesses give an account based eir ttonest recollection of event. Bias
on the part of the witness or the will to perjunerh may result in the court receiving
evidence, which is misleading and untrue. Furtheemdat become difficult to get

reliable witnesses if they died disappeared or mecmcompetent due to mental illness.
There fore, the followers of the civil law traditi® confirms that, due to the above
reasons, the contribution of oral testimony for thmaintenance of justice is less

significant than documentary evidences.

We are not, however, saying that no written eviegesdmportant in common law nor do
we say no oral evidence is important in continetegll system. They exist in both

systems but the emphasis each system gives differs.

(E) Are parties themselves competent witnesses ingir own case?

In common law legal systems, parties themselvesamgpetent witnesses in their own
case. Here, the defendant who chooses to pleaguiityt puts the prosecution to proof of
its case. The defendant is not a competent witdessthe prosecution in these
circumstances but is a competent witness in his defense and may therefore choose

whether or not to give evidence on oath.

However, in accordance with the general view inl ¢aw system, it is considered best if
no one is a witness in his own case. Though thaegausually view the proceedings
under dispute from their own angle, they are, aths, interested in the outcome of the

litigation, and this often clouds their view of hawe incidents on which the court's
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decision depends have actually taken place. Ferréason, a party can not nhominate
itself as testifying to the accuracy of its aseedi Even in civil law countries, the
exclusion extends to third parties, like spouskatirees and other closely related person's

of the party since it is not likely to expect a traltestimony form such persons.

Are parties competent Witnesses in their own dadethiopia?

To determine whether a party is competent witnedsis own case or not in Ethiopian
context, we have to see it in civil and criminahtaxt. Regarding civil proceeding, Art
261(2) of our civil procedure code provides 'lfaty wishes to give evidence on his own
behalf, he shall do so before calling his witnesased he shall then for all practical
purposes be deemed to be a witness." From thisgcameunderstand that parties are
competent witnesses in their own case in civil peatings, and they are considered as
witness for all practical purposes. There foreg ldther witness, they are required to take

an oath before testimony and are also subjecttoulle of cross-examination.

However, there is no consensus regarding crimimacgedings as to the question

whether the accused person is competent witndss tmvn case or not.

As we understand from art 142(1) and (3) of oumaral procedure code, after the
witnesses for the injured party have been heaedgtlurt shall inform the accused that he
may make statement in answer to the charge andcalhwitnesses in his defense. And
if the accused wishes to make a statement, he spadlk first. But the accused is not
required to make his statements on oath. Moredvemay not be cross-examined on his
statements even though the court may put questamhsn for the purpose of clarifying
any part of his statement. Therefore, some argag tmlike civil proceedings, the
accused who made statement on his own behalf ukider42 of Cr.p.c should not be
considered as a competent witness for all pracpcapose in the absence of tests of

accuracy like cross examination.

However, other argues that even though it is kefthe court to determine how much

weight shall be attached to the testimony of theused, there will not be any negative
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impact on the task of the administration of justiéehe accused become a competent

witness in his own case.

According to Art 20 (4) of the FDRE constitutiomgtaccused persons have the right to
produce any evidence including his own testimonyignown defense. There fore, we
can say that if the accused wishes to produce Wars testimony in is own defense, he
shall do so. Since the accused persons havedhetd be presumed innocent before
conviction, they shall not be prohibited to prodtieeir own testimony in their defense.
(see art 20 (3) of FDRE constitution) .However ,wisaprovided under Art 142(3 )of
Cr.p.c should be amended in the manner that enti#gsrosecutor to cross examine the
accused person who testify in his own behalf &siit civil proceeding under Art 261(3 )
of Civ.p.c.

There fore, even though, from the outset, it setrasthere is a difference between civil
and criminal proceedings as to whether the pastiescompetent witnesses to their own
case or not, it is important to know that the lavesl not make difference if we interpret it

in line with the constitution.
F/ Is hearsay evidence admissible as a rile

As we have said earlier, there is much emphasisrahargument and persuasion in
common law legal systems. But when they say or@eexce, they are saying the direct
one. The oral evidence must be direct in commonlémal systems. Here, there is a rule,
which excluded hearsay evidences. Because, in &ea@dence there is no test of
accuracy which enables the opponent party in disegror checking whether or not the
witness is speaking the truth, like cross- exanomnaand physical presence of the real

witness since it is the right of the accused tdr@nt his or her accusers.

However, in civil law legal system, there is no geh analysis of rules of admissibility
of proof. Here, a judge has a discretion to deteentihe admissibility or otherwise of the
evidence by applying his own personal evaluatidrusrl in civil law legal system there is

no rule which excludes "hearsay' evidence. Raihés, left for the court to decide the
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value of what has been sallease read a detailed discussion on rule and gsosf

hearsay evidence under chapter four

Generally, having different approaches regardindesnce in the two major legal systems
creates a difference in the cost of litigation iiegg to dispose the case. The litigation in
common law legal system like England is substdgtiabre costly than for example, in
France or Germany. This is because of the highaat&dvocate's participation in the

common law proceeding and their tradition of givimgch emphasis to oral evidences.

Activity

Discuss the advantages and disadvantages of adeérand inquisitorial system of
inquiry? What about the hybrid one?

1.4 Evidence in Ethiopia

The development of the Ethiopian evidence ruledasdd back to the ancient days Fitha-
Negest, the document which governs the spiritudl secular life the society before the
enactments of modern codes. The document contaarsy rmprovisions dealing about
proof and means of proof, for instance it stregbedimportance of man's oath in court
and prevented parties and their kinsmen and clelséves from testifying. Moreover, it
stresses the value of withesses and contains mshaarsay rule. There is, there fore, a

tradition of oral evidence in the ancient Ethiopsystem.

However, since the application of Fitha negast Wasted to Christian highlands,
different traditional meanness of proof like Afdesdebashai ,waqif sera had been in use
etc until the enactment of the modern codes iredbfiit parts of the country . And later on
the drafters have tried to reflect the sprits afsthcustomary practices and ftha negast in

those modern codes.

Do you think Ethiopia has a separate mode of evid@en
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You have to take note of the fact that up to nowt{luhe time of the preparation of this
material) we in Ethiopia do not have a separatecaniified law of evidence. Rather our
evidentiary rules are found scattered throughoutsabstantive laws such as the criminal
law, private laws you find in the civil code, conmtial code, etc and adjective laws
mainly the criminal procedure and the civil proceduThis here and there scattered
evidence rules enables the Ethiopian evidence rayste share both civil law and

common law features.

Since our substantive laws are adopted from ¢awil legal system, considerable code
emphasis is placed on the value of documentaryeeesl to include provisions for
register and acts of notoriety, which is mainly tleature of continental approach.
Moreover, since our substantive laws are adoptenh fthe civil law legal system, we
have a number of evidence rules scattered througbou substantive laws like the
Articles on proof of marriage, proof of will, proof contract, proof of ownership and a

lot of legal presumption which relate to evidence.

There are also common law features to the presiimian evidence system. Since our
procedural laws are adopted from the common lavallegystem, the method of
presentation of evidence envisaged by the civil emmdinal procedures is very much of
the common law method of presentation of evideddee common law features, for
instance, cross-examination and impeachment ofess®s, objection to and rulings on
admissibility of evidence and the like are includeaur procedural laws. Therefore, we
can say that, the present day Ethiopian evidenstesyis the hybrid of civil law and

common law features.

However, this here-and-there scattered evidenes e far from being complete. There
are gaps in statutory evidence provisions, whidbwalfor a great deal of judicial
discretion. This means, in order to fill the exigtigaps, the courts are using those
internationally accepted rules evidence in theiy-ttaday activities. For instance, many
of the principles of the draft Rules of 1967 (DHER)e been in use in our courts without

citing them as a law since they are not yet ratifiey the law-making organ of the
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country. This is not by accident but it is necegeid by the fact that our procedural laws

required the implementation of some of the prirespdf the draft evidence law.

Ethiopians draft evidence rules basically copies lidian evidence act with certain
interesting twists of its own, particularly by way omission. In Ethiopia, for more than
forty years this draft evidence rules have beeamsm for academic purposes. It is recently
accepted that we need to have separate rules déreg and the preparation of the draft
evidence law has already started thus, now it sékeatsve may have our evidence law in
a foreseeable future. Generally, we can classify pinesent sources of Ethiopia’s

evidence rules in to three: -

() The evidentially rules which are found scatteréhrough out our substantive,

Procedural and other proclamations.

(i) Modern and internationally accepted principtdsevidences have been in use in our
courts just to fill the existing gaps found in @ubstantive and procedural laws. It is
believed that, applying such principles of evidencas a great importance in
incorporating those modern evidentiary principlesto our judicial custom and in

developing the general jurisprudence of evidendaercountry.

(iif) Even though the tradition of publishing addstribution of case reports is not as
such developed, case laws are also consideredeathitd source of evidence rules in
Ethiopia. This is similar with the common laws prdent system in which the lower
courts are bound to follow the decisions of thehbigcourt involving the same question

of law or fact.

However, this precedent system does not work oascae/olving the same question of
facts in Ethiopia. According to Art 2(4) of the Fedl Courts' Establishment
proclamation re-amendment proclamation No. 454/2@@®rpretation of law rendered
by the federal Supreme Court cassation bench dirignon federal as well as regional
courts of all level. Therefore, if the federal Seime Court's cassation bench gives
decision on question of law, which involves evidenit shall be bidding on all other

courts as a law.
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Activity

1. Since the preparation of the draft evidence liaw already started, it seems that we
may have our evidence law in foreseeable futurew&at do you think will be the scope
of application of the law? Do you think it will algpon Administrative tribunals and

social courts?

2. Do we really need evidence law? Why?

1.5 Evidence law in civil and criminal cases

In both criminal and civil proceedings, the lawefidence has a number of purposes.
However, due to the different nature of civil amdninal cases, the rules applicable on
them may be different. The civil case is one ingtitl by individual for the purpose of
securing redress for a wrong, which has been camhiagainst him, and if he is
successful he will be awarded money or other pals@atief. While, a penal prosecution
is instituted by the government for the purposeexfuring obedience to its laws by the
punishment or correction of the lawbreaker. Therefgince the relief sought as well as
the purpose of instituting civil and criminal caseglifferent, the existence of difference
regarding the strict nesses of the evidentiarysralgplicable on those two cases seems

proper.

Generally, the purpose of evidentiary rules isgsist the court in establishing the truth
between the party's conflicting versions of thet fimcthe case. However, in criminal
cases the law of evidence has further importanpgre, that is, the protection given to
the accused in respect to his right to a fair.tii&le protection of the accused against the
case being proven against him by evidence whighnggidicial to his right to afar trade is
one of the main reasons why the law of criminaterce contains so many rules which
excludes potentially relevant evidences from beipgpduced before the court
including, for example, the general rule that emckeof the defendant's bad character or
his previous convictions will not be admitted atltr (see art 138 of cr.p.c) different
privileges given to witnesses.. etc . The court 1@lay exercise its discretionary power to

support the defendant's right to a fair trial bylaging potentially relevant evidences.
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The exclusion of evidence in an attempt to ensur@imatrial in criminal cases is
considered at length on chapter 3.

While in civil proceedings, evidence that is reletvand probative of a fact, which needs
to be proved to the court, will generally be admbies There are no mandatory rules
requiring the exclusion of evidence in civil cas€his state of affairs reflects the key
difference between civil and criminal proceedingefiefore, we can say that the fair trial
provision is not as important in civil case as ¢hés a greater equality in resources
between the parties in contrast with criminal peatiegs in which the power full
government in one side and the weaker accusedeoathter side are there. Also, whilst
losing civil case may result in the claimant or tefendant suffering serious damage to
his financial resources or property, he will nogddhis liberty life or suffer the same
social stigma as a person who has been convictedirafnal offence. This is reasons
why, there is huge difference regarding the staha@&rpersuasion required in civil and

criminal cases.

The main difference regarding evidentiary rulesivil and criminal cases lies on the

required standard of proof. The rules relatinghe $tandard of proof determines how
much proof is required for a party to persuade dbert. The appropriate standard of
proof that will have to be satisfied in a crimirase is heavier than in a civil case. In
criminal proceeding, the public processor in ottdewin the case, he is required to proof,
beyond reasonable doubt. While in civil case tlaadard is preponderance of evidence
or probabilities.

The "beyond reasonable dotitgtandard is constitutionally mandated in crimioakes.
However, “beyond reasonable doubt” means that yastroe virtually certain. The law
does not demand that, for you to find the defendaiit, you be absolutely certain of his
guilt, because there are few, if any, things ie Nfe can be absolutely certain about.
Here, one may raise question that applying sudngtstandard in criminal cases may
prevent the truth from being discovered in the wmlic interest. However, we all
know that guilty people may escape criminal punightn A criminal might not be

apprehended, if apprehended, he might not be tifieded, he might be acquitted. We
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are not happy about this situation, but it is aergwday matter that we tolerate. But
consider how troubling- and how noteworthy- we fih@n those rare occasions where

we punish somebody for a crime that it turns otgrlehe did not commit

The standard of persuasion in civil case may bhlhigariable, depending on the nature
of precise issue at stake. For instance, amongnrksses, if 3 of them testify in favor of
the party on a given issue, we can say that thelatd required in civil case has fulfilled.
Because the testimony of those 3 witnesses oveghtesl the testimony of one witness

who testified against the party.
Who has a burden of proof in criminal and civil peeding8

The general rule in criminal cases is that the gezoson bears the burden of proving the
defendant's guilt and the substantive law defin@stwhe prosecution must prove in
order to convict the defendant. This will usualbnorise elements of the mens rea and
actus reas, for example, when pursuing convictmrttieft, the prosecution must prove
all the elements of the offense as laid down byGhieninal code (namely a dishonest
appropriation of property belonging to another witie intention to permanently

deprive).

The allocation of the legal burden of proof on pinesecution is regarded as fundamental
expression of the presumption of innocence. Becausey one charged with criminal
offence shall be presumed innocent until provedtyaiccording to law. It also reflects
an aspect of procedural fairness in that the prds®thas considerably more resources
at its disposal than the defendants and therefaieould bear the burden of proving the
accused guilt. A Practical consequence of the prdgm bearing the legal burden of
proof is that the prosecutor always opens the aaseal and presents its evidence first.
In discharging its burden the prosecution mustrdigp any defense or explanation raised

by the accused.(see Art 136 of cr.p.c)

Whilst the rules of civil evidence do not incorate the same enshrined principles as in
criminal case (i.e. the accused in a criminal tisgbresumes innocent until proved guilt

by the prosecution), the well established genarkd about the incidence of the legal

27



burden of proof in civil proceedings tisat "he who asserts must prév&o put simply,
the legal burden of proving a fact in issue in\al ¢rial is on the party that asserts that
fact. Therefore, in civil cases, the burden of priorst lies in the plaintiff. However, this
burden of proof will shift to the defendant if tidefendant admits the allegations and
come up with positive deface likedunterclaim”. In such case, the burden of proof lies
on the defendant (see Art 258 of civ.P.C ).Moraillef burden of proof and standard of

proof is considered at length in chapter 6.

We have discussed the main differences existeddeegtwivil and criminal proceeding

regarding evidence i.e. on burden and degree aifpkHowever, there are also another
differences. Now we will discus such other diffezes in line with our evidence rules
shortly.

1. Less importance is attached to the principlerafity in civil proceedings, resulting in

far greater reliance up on the admission of evidencdocumentary form. Because in
civil cases, most of the claims are raised fromtrembual, monetary or proprietary

relation ships which could mostly proved by addgailocumentary evidences. While due
to the very nature of ways of committing a crinies public prosecutor mostly proves his
allegation by providing an expert and lay witness&sd the crime, which could be

proved by documentary evidences, is less in nundiece they are being committed in a
more sophisticated way.

2. There is also a difference between civil anchinal proceedings regarding proof by
admissions. Firstly, in civil cases, the defend stvdll deny each and every fact alleged
by the statement of claim specifically. [see Art &3civ.p.c]. And every allegations of
fact in the statement of claim, if not denied speally or by necessary implication, or
stated to be not admitted in the statement of defeshall be presumed admitted and the
court shall give judgment on such admitted fadse (Art 242 of civic).While in criminal
cases, where the accused says nothing in answviee tcharge, a plea of not guilty shall
be entered. This means the silence of the accuiséte accused does not amounts to

admission.(see Art 27, and 134(1) of civ.p.c]. Mwer, failure to cross-examine on a
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particular point does not constitute an admissibthe truth of the point by the opposite

party. [See Art 140 of cr.p.c]

Secondly, in civil proceedings, where a party fdiynadmits the truth of a fact in issue
in the case, the fact ceases to be in dispute betilee particles, and as such any
evidence to prove the fact will be ruled as inadgibie on the ground that it is irrelevant.
To put in another way, judicial admissions are dasige in civil cases. And the courts
are under obligation to give judgments based ot submission without requiring the
production of additional evidences. (see Art 242cof.p.c).While in criminal cases
judicial admissions are not conclusive. Of counsen the accused admits without
reservations every ingredient in the offence chdrgfee court shall enter a plea of guilty
and may forthwith convict the accused. However,dbert may require the prosecution
to call such evidence for the prosecution, as iitsaters necessary and may permit the
accused to call evidence. (see art 134 of cr.pl®re fore, unlike civil cases, in criminal
cases the task of determining the conclusive nessgsglicial admission is left to the

discretion of the court.

Why judicial admissions are not conclusive in cniaticase®

In criminal cases, the issue may be the questidifecdind death. So the court shall take a
due care that an innocent person not to be comlvane punished. So that, the courts are
expected to critically examine the reasons behinith® confession. Because sometimes
innocent person may admit the commission of crioneover another person, for fame or

to be known through out the world by his criminet.a

Thirdly, in criminal cases, admission shall be maatbout reservation. When we say the
accused admitted, we are saying that he admitteld @ad every criminal elements of the
alleged offence usually comprise elements of thasmea and actus reus . However, in
civil proceedings the party may admit the truththef whole or any part of the case of the
other party. For instance, the plaintiff has ing&t suit against the defendant on breach
of contract for the value of 10,000 birr. Here, tthefendant may admit half of the

plaintiffs claim and deny the rest. In such cake,issue (the point of disagreement) lies
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only on the non-admitted claims of the plaintifidaime court shall give judgments on the
admitted amount in accordance with Art. 242 of gig-.We will discus about admission

of facts at length at chapter 2.

The above discussed differences between civil aingiral proceedings are not the only
differences. You will come across with further ditnces through out your study of this

course.

Activity

Art 140 of cr.p.c provides “failure to cross-examion a particular point does not
constitute an admission of the truth of the pontlie opposite party.” Is t true in

civil cases?

1.6. Classification of evidence

Evidence can directly or indirectly lead to the uiggd conclusion as to whether a

disputed fact exists or not. Thus, evidence isddigiin to two: direct and circumstantial.

If believed, direct evidence establishes a factissue directly. A fact in issue is
something a party alleges to exist and the othely mkenies this is the disputed fact,
which can only be resolved by the help of evidence.

Direct evidence is provided by witnesses givingl destimony of something they
perceived with their own senses. It is also affdrtbg the presentation of documents,
photographs and the like which the judge is requie interpret with his senses and
includes the physical presence of witness in thieegs box giving rise to an assessment
by the judge of the witness’s credibility. It cartiude any incriminating admissions by a

party in the case.

However, circumstantial evidence is indirect evitkethat tends to establish a conclusion
by inference. It doesn't directly tell you or protree existence or non-existence of the
alleged or disputed fact. But when you put thenetogr, they form a chain leading to a

logical conclusion. For this reason, criminal cadeslt entirely on circumstantial
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evidence are the most difficult to prove the reegiistandard of proof beyond reasonable
doubt.

Circumstantial evidence requires the judge to dgaweralizations from commonly held
assumptions about human nature. In a murder casesXample, evidence that a
defendant lied to the police about his where aloduhe relevant time and had a violent
argument with the victim some days before the rgiliwould constitute relevant
circumstantial evidence of the accusede's guile iftlerence is based on the common
assumption that murderers normally have a motiwvecfoammitting murder and will

usually cover their tracks by lying.

Can a wrong inference be made form circumstances

Since most of offences are being executed in a s@phisticated manner, it is difficult to
get direct evidence. In such case, the option we g proving the disputed fact by
circumstantial evidence. However, there is a pdgsilof making wrong inferences form
such circumstances. For instance, in a murder dagsy consider the foot steps alone, it
can be the foot steps of any one from the victim'sse. And also it does not mean that

any one who buys piston or knife has an intentiokilt a person.

Thus, circumstances should be taken cumulativety reot in isolation of one from the
other. Where the facts are put together, they tead certain logical conclusion. The
circumstances should not be self-contradicting ifnabme consistent with the innocence
of the accused and others consistent with his.g@iithey contradict, their capacity to
prove decreases with the increase of the contradicthat is why; we have said that the

court must be careful when it gives a ruling onlihsis of circumstantial evidence.
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Unit summary

Evidence is something with which you prove the txise of or non-existence of a
disputed fact. Evidence law is basically, dealingthwthe admissibility or non-

admissibility of a certain piece of evidence.

In common law countries, evidence law is very oigeeh and treated as especial branch
of law. The main reason is the existence of a gystem. In civil law countries, on the
other hand, evidence is found not as a separatgdfddw but as part and parcel of their
substantive or procedural laws. However, now dagany countries have separate
evidence codes without having the jury system. €@untry Ethiopia is also in the way of

preparing evidence code.

Due to their different nature, there are certaiffiedences between civil and criminal

evidences. The one and the main difference is tseteequired standard of proof.

The methods of proving allegations may be orallydbcumentary evidence, or by real
evidence. Broadly, however, evidence may be claslsis direct and circumstantial. The
one that proves directly is called direct evideacel the one that proves indirectly by

way of making inference from a given fact is calt@tumstantial evidence.
Review Questions

Does our country Ethiopia need a separate codeidémce? Why?

2. Giving broader factual discretion to the court ietedmining relevancy of
evidence may negatively affect justice. Explain?
How should we determine the admissibility of ciraiamtial evidence?

4. Describe the advantage and disadvantages of teepge of court's discretionary
power in determining the relevancy of evidence?

5. The Ethiopia evidentiary rules are found scattetedugh our substantive and
adjective laws. There are also evidentiary prowisicn the FDRE constitution.

Sort out and discuss such constitutional provistons
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Chapter two: Facts, which may be proved other thanby

evidence

Introduction

The general rule in both civil and criminal procesd is that where a party has the legal
and evidentiary burden of proof on a fact in isghe, fact has to be proven by relevant
and admissible evidence.

However, certain allegation of fact by a party does necessarily need proof. There are
three exceptions to the general rule requiringeavie to be adduced to discharge a legal
or evidential burden where the court may treatca && proven with out the need for the

party bearing the legal and evidential burdensutoguidence before the court in respect
of that fact.

The first exception applies where a party admifac by making a formal admission

either before the trial or at the trial. The secendeption applies where the proof of the
fact in issue may be presumed by the court fronrmésrence drawn from one or more

primary facts. And the third exception to the gaheule is dealt under the doctrine of
judicial notice. Judicial notice covers those faittat are so well known and notorious
that it is not necessary for a party to prove taet formally to the court.

Therefore, generally, this unit will discuss thettal allegations which need no proof.
Our discussion will be based on legal provisiorat thre available in our substantive,
procedural, and the draft evidence rule of 1967.

Chapter objectives
» Atthe end of the unit the students are expectéditbbe able to
» Give reasons why admitted facts need no proof
» Differentiate the evidentiary value of admissiongivil and criminal cases.
» Define presumptions, and identify the differencenaen presumption of  fact

and presumption of law.

33



» Explain the need for judicial notice.
» Characterize facts of which the court can takecialinotice
» Discuss judicial notice of law, and

* Apply the rules of evidence on matters that needvidence in practice

2.1 Admitted facts.

What is admission?

Admission is a statement of fact, which waives @pdtes with the production of
evidence by conceding that the fact asserted byopip®nent is true. Because, what a
person himself admits to be true may reasonablyresumed to be so, and until the
presumption is rebutted, the fact admitted hasetdaien as evidence. Because, in the
normal course of things, a person does not makediiriiable by admitting facts against
him self unless those allegations are true, and bgpected to know facts relating to him
better than any body else. That is why Rule 3 ofRD&nd Art 2002 of civil code

considered party's admission as one kind of evielenc

Do you think the term “admission” is applicable oth civil and criminakases?

In some countries the term “admission” is only usedivil cases and “confession” in
criminal cases. While others used the term” admissin both civil and criminal cases.
But we can take “confession” as a species of “asiimis which is applicable only in

criminal cases.

What is the position of Ethiopian laws in using tbens?

As can be witnessed from the DER, the definitiorcaffession is not given unlike that
of admission. Thus, if we say the term admissiamsisd only in civil cases we are saying
that a statement of fact which waives the productid evidence can be made only in
civil cases. But this is not true for instance, ABd (1) of cr.p.c used the term “admission
“in criminal cases by saying “when the accused #&lmithout reservation ...". More
over, Art 19(5) of the FDRE constitution used taet “admission” interchangeably with

the term “confession” in criminal cases by sayingersons arrested shall not be

34



compelled to make confession or admission...” Thus,can say that our laws used the
term “admission” in both civil and criminal caseger though the Amharic version of
these provisions used the tefmfa9°r- FA” in criminal cases and the terfn
Mooy’ in civil cases. But we cannot get such provisiovhich used the term

“confession” in civil cases.

Any way one can make a definition of the term “@ssion” by making a comparison
between civil and criminal cases. So simply conéssan be defined as an admission
made at any time by the person charged with a cstaéng the inference that he

committed the crime, or it is acknowledge of guilt.
Why admitted facts need no proof?

Courts are set up to try issues in dispute. Whedigjpute exists, proof ordinary should
not be required. Thus, where a party admits thté wéia fact in issue in the case, the fact
ceases to be in dispute between the parties, asdchs any evidence to prove the fact
will be ruled as in admissible on the ground thas iirrelevant except in some serious
criminal cases like a homicide case as did in pracBecause in the normal course of
things, a person does not make himself liable byitithg facts against him self unless
those allegations are true, and he is expecteddw Kacts relating to him better than any
body else. But if proof is required for such adsedttfacts, undue delay will be created
since other cases a wait the court's attention. dadlie delay causes injustice to others
as well as the parties before the court. That ig Wi 242 of civ-p.c and Art 134 of
cri.p.c required the court to pass judgment onaitheitted facts provided that the court
may, in its discretion, require the facts admittedbe proved otherwise than by such

admissions as provided under Art 235(2) of civand Art 134(2) of cr.p.c.
2.1.1 Limitations of Admissions

In some cases "Admitted facts need not be proistéss applicable. This is especially
true in criminal cases in which the court may eselwconfessions on the grounds of

oppression, unfairness and the like.
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Confessions or self-incriminatory statements havieet tested against the presumption of
innocence under the constitution. (Art 20(3) of twnstitution).Confessions must be
accepted or rejected as a whole and that the t®urdt competent to accept only the
inculpatory part while rejecting the exculpatoryrtpas being inherently incredible. Art
1340f cr-p.c requires that plea of guilt has tovisgéhout reservation. However, even
though the confessions are made without reservati@court may reject them if it is
satisfied from other circumstances that they areuen (see Art 134(2), 135 of cr.pc).
Because, experience has shown that suspects cdofesissorts of reasons even where
they know that they are innocent of the allegatitade against them. So we can say that
confession does not avoid the need for proof arsdntiakes confession a very weak kind

of evidence.

However, the effect of admission is in most casedrdctive in civil cases since they can
not be contradicted once they are made and the ooay not require further proof
because of the less standard of proof requireivihcases. However, if the admission is

vague or doubtful, the court may require proof ewecivil cases.

Does confession made by one of the co-offendersggeator) admissible against the

other co-offenders?

In the time when one of the co-offenders made dession affecting him and some other
persons involved in the commission of an offente, éffect of confession shall be

limited only on such person who made it.

As far as the DER is concerned, Rule 27 providesctAfession made by one person
affecting himself and some other person in the casion of an offence is not
admissible”. And this is a widely accepted prineiptegarding the limitation of
admissions. Because, in the first place, any suispgoys aright to silence at a police
station. And he shall be informed that he has tghtrnot to answer and that any
statement he may make in his free will may be usexl/idence before the court of law.
(see Art 27(2) of cr.p.c and Art 19(2) of the catsibn). There fore, the incriminating

statements made by one of the co-offenders, sbhabdenadmissible on those co-offenders
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who do not get the opportunity to exercise the abmentioned constitutional rights.
Moreover, admitting the confessions made by onthefco-offenders on the others will

have an adverse effect on the fairness of the pobcgs.

Secondly, the public prosecutor cannot call onthefco- offenders as a witness against
the others in the same trial. This is because twised may make incriminating
statements against the other to make himself fBad. if we allow him, we are
contravening the constitutional right of other qarstors to be presumed as innocence
before conviction. However, the public prosecutan call the accused who choose to
incriminate himself and others as a witness agairespthers by providing him separate
trial.

What about in civil cases involving indispensalaetips?

As you have learned in your civil procedure coursdispensable party is a party who
ought to have been joined as plaintiff or defend@rtwhose presence is necessary for
the determination of all the questions involvedha suit (see Art 40(2) of civ-p-c)

The question of indispensable, for instance, méean the case when a thing which is
owned by two or more persons jointly, is subjecadispute. For example, assume 'A’
and 'B” are the joint owner of car. And their caused an injury on 'C” for which 'c’
instituted a suit against the joint owners (A arjdA trial “A” admitted the allegation of
the plaintiff while “B” denied it. Now the questiors may the court consider the

admission of “A” as B'S admission?

If A and B were a joint plaintiffs they shall exeye their rights of recovery concurrently
in proportion to their share in the thing jointlwoed where one of them waive their right
of recovery, such right may be fully exercised bg bther joint owners. (see Art 1388 of
civil code). While in the case when the joint owrgafendants appeared in the first
hearing in which one admits and the other denythmtiff's allegation, Art 43 of civ-p.c
shall apply by analogy in which the plaintiff calaiom from any one of the defendant
most probably from the defendant who admitted tlegation. (see Art 43(4) of civ.pc).
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This means in our case the litigation may contibegveen “A” and “B” on the question
of contribution. Because “B” may deny his obligatitm contribute “A” after the admitted
party “A” pays the full amount of compensation he tvictim. Thus, the court shall not
take the admission made by one indispensable my&inst the other unless one
authorized the other to appear and defend the inagecordance with Art 69 of civ-p-
code in which case we consider the admission mgdledoparty in the trial as if made by
the other. But in other cases ,the plaintiff cdaine the full amount from the
indispensable party who admitted his allegatiord e litigation shall be continue on
the question of contribution between those indispble parties.Do you agree in the

above argument? If not, do you have any other opfhi

Activity

Contracting wife hires Abebe to kill unwanted husthaAt some point after Abebe fulfills
his part of the contract, he and wife have a cosagon. Abebe complains that he has
not been paid.Wife reminds him of their agreemieatt he will be paid when she receives
the proceeds of an insurance policy on husbandfe.v8he also complainthat he

botched the job by leaving incriminating behindo&@d this conversation be admissible

against either wife or Abebe or both?

2.1.2 Classification of Admission: formal and infomal admissions

Admission may exist in the form of formal admissiamd informal admissions in both
civil and criminal cases. A party may formally admifact in the pleadings in the case,
i.e. in statement of claim or in defense or in arger claim or in reply. He may also
admit in open court in the first hearing or at thal. Moreover, in criminal cases a
formal admission may be made to a person in authag. to the police officer in

answers to interrogations. (Art 270 of cr.p.c). Sdeall are considered as formal

admissions.

While an informal admission is a written or an ostdtement made by a party or by a
person connected with the party that is adverséhab party's interests, and is most

commonly made in a letter, fax or an e mail. Aroinfial admission may also be made
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orally in a witness's answer to a question askedrass-examination. It also be made
spontaneously by a person in response to the ega@s rise to the cause of action. For
example, a driver may admit his responsibility @@using a road traffic accident by
stating thatlt was my entire fault, | didn&ee the other vehicle coming. The next think |
knew his vehicldit mé&. Mostly, informal admissions are out-of-court adsions to a
person who are not authorized to accept admissfongxample, to a friend. Where an
informal admission has been made, it may be digatar explained (corroborated) by
other evidence at the trial and it is at the ceultscretion to decide how much weight

should be attached to the statement.

However, there is a consensus that lesser weidgit k& attached to the out of court
admissions given to an authorized person unlesg #re corroborated by other
evidences. And such an out-of court assertion pia@lgncan be undercut if the party
opponent is able to show that he was joking orgyirthen he gave such assertion, or the

other party's witness misperceived him or usingdsan an unorthodox manner.

Activity

Ato 'A’ is the owner of a factory, which producgeeafic goods. He sells his products,
generally for cash, out of his factory. On an agiion for a bank loan, he stated that he
had earned 70,000 birr form his business in theigue year. On his tax return, however,
he indicated 15,000 net earning from his businég¢s. “A” is now on trial for tax
evasion. The prosecution wants to introduce thé lagplication. Is the bank application

admissible as a party admission?
2.1.3 Types of Admissions: Judicial and Extra- Judial
What kinds of admissions are there?

Beyond the existence of admissions in the formoom&l and informal, facts admitted

may be of two types. These are judicial admissantsextra- Judicial admissions.
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Judicial admissions are those admissions madera®fpthe proceeding in the lawsuit.

The mere fact that the admission is made beforecthet of law does not make it a

judicial admission. To be considered as judiciahasion, it should be given before the
court, which handled the case, and not in otherts@s the case in Art 35 of cr.pc. They
are ordinary conclusive on the party making therd amay not be contradicted. For

example, the defendant may admit in his pleadiag le has entered in to a contract of
loan with plaintiff as alleged by the plaintiff. iBhis a judicial admission, which cannot
be withdrawn afterward

Extra- Judicial admissions as opposed to judiaiahigsion are not made in the course of
court proceedings even though in criminal mattéesytmay have been made in the
course of the criminal proceedings. You may thirfkconfession made before the

investigative police.(see Art 27 of cr.P.c)

Evidentiary admissions may be submitted as eviddntethey are not conclusive as
judicial admissions and they may be contradictdterg for, some argue that, when we
take about admissions as facts, which need notrbee@ we do not refer to all

admissions but to judicial admissions .
2.1.3.1 Judicial Admissions civil and criminal case
1. In civil cases

In civil cases, judicial admissions have the powewithdraw a fact from being in issue
and avoid the need for proof. The effect of judiedmission is destructive in civil case.
The reason is, for one thing, they cannot be cdidied once they are made, and for the
other the court may not require further proof bseaof less standard of proof required in

civil cases.

Judicial admissions may be made through differeangsiwNow, we will discuss ways of

making judicial admissions in civil cases.
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A. Facts expressly admitted in parties pleadings(Art 83,242.Civ-p-c A party may

formally admit a fact in the pleadings in the cdase,in statement of claim or in defense
or in a counter claim or in reply. For example,aim action for breach of contract, the
claimant may plead in his statement of case thstexte of an oral contract. Thus, once
the plaintiff admits the existence of the oral caot, he can not later produce a written
contract. On the other hand, the defendant, imé&isnse, may admit the existence of the
contract but deny that the contract has been beeadckt the trial, the claimant is relieved

of discharging burdens of proving the existencehaf contract as the defendant has
formally admitted the fact. The parties will thdoee be free to deal with the issue of the

breach as this fact remains in dispute between  .them

B. Facts admitted by implication(Art 83,235 of civ-p-c)

Under the rule of procedure, admission is not ¢ié/one expressly made by the parties.
Denial which is general may be considered as adwniss/ the rule of procedure. (Art 83
of civ-p-code). For instance, if the defendant ie=pin his statement of defense as “I am
not liable for the loan contract”, it is deemedaasnission. Because the defense does not
contain facts showing either the non- existencthefcontract between them, or the fact

showing that he had borrowed the money but hemetuback it to the claimant.

Moreover, failure to deal specifically with an g&ion of fact in the statement of claim
by the statement of defense is an admission offrthle of the fact alleged. For example,
the statement of claim reads “The defendant (tihveegrwas intoxicated during the car
accident”. While the defendant did not made any mems up on this particular

allegation of the statement of claim. Thus, thd that “the defendant was intoxicated
during the car accident” is admitted and proof ¢hen need not be submitted by the
defendant. Here three is no formal concessionddatit in issue but the law of procedure

deems it to be admitted.

Consider Art 235 of civ-p-c
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Art 235-Evasive denial

1. Where a defendant denies an allegation of fachendtatement of claim, he shall
not do so evasively, but answer the point of sulcgtand if an allegation is made
with divers circumstances.

2. Every allegation of fact in the statement of claihmot denied specifically or by
necessary implication, or stated to be not admiitethe statement of defense,

shall be taken to be admittestcept asgainst a person under disability:

Provided that the court may in its discretiorquée any fact sadmitted to be

proved otherwise than by such admission.

As we understand form the words of Art 235(2) emasshould not be considered as

admission regarding person under “ disability” Hetke question that should be

answered is that why Art 235(2) make the disabfeisons an exception?

Under the civil code minor's, insane persons, jatlicinterdicted persons are considered
as disabled persons. The law wants to protect thissdbled persons due to their mental
illness or immaturity. Thus, it is logical not take their failure to deny specifically as
admission. However, under Art 34 of civ-p.c ,a parsinder disability may sue or be
sued through his legal representative and thid legaesentative is presumed sane and
aged person whether he is represented by the éisaleirson himself or by the court in
accordance with the relevant provisions of thel @ede. (see Art 34(a) of civ-p-c). So
when the Article says" .except as against a person under disaliility it saying that
only the disabled person who is not representetegl representative or includes the

represented disabled person too?

Under Art 196 of civ.c since capacity is presumnteal plaintiff is not obliged to prove the
capacity of the defendant. Thus, those disabledopsr may be sued without being
represented. But the court may be aware later albweufact of the in capacity of the

defendant. In such case, if the disabled defendaited to deny the allegations
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specifically, the court shall not take his failsglence) as admission under Art 235(2).
Rather at the time when the court aware a boufabtieof the defendant's disability, it
shall order the proceedings to be stayed untifalleepresentative is appointed ( see Art
34(2) civ-p-c).One may argue that, the exceptiooukhnot be work for the defendant
who is represented. Because the presumption is that statement of defense has
prepared by the legal representative who is considas sane. But in the case when the
representative himself is incapable, the exceptiay work if the court beliefs the fact of
the insanity of the representative, in which cake tourt may appoint another

representative by applying Art 34(2) analogically.

However, since the representative is acting on Ibelhahe disabled person, in one way
or in other way, if the court takes the failure tbhe legal representative to deny the
allegation specifically as admission, it will be aagst a person under disability.
Therefore, it is better to argue that, even thaotnghdisabled person is represented by the

“sane" representative, the exception shall appiytfe benefit of the disabled person.

We have said that failure to deny specifically wathallegation of fact in the statement of
claim by the statement of defense is an admissioth® truth of the fact alleged.
However, the court could, of course in the exerabets discretion require that this
admitted fact be proved. (see Art 235(2) of civ-Bat unless the court so exercises its
discretion, the defendant cannot contest said fatelin P. 114). From this we can

understand that even judicial admission in civdec&s not conclusive.

Do you think the court may use its discretion amduire any fact so specifically

admitted to be proved?
Consider Rule 50 of the DER

Facts admitted need not be proved

50- No fact need be proved in any preceding whiehparties there of or their agents
agree to admit at the hearing or which before tlearing they agree to admit by any

writing under before the hearing, they agree to @dw any writing under their hands,
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or which by any rule of pleadings in force at thed they are deemed to have admitted

by their pleadings.

Provided that the court may in its discretion, reguthe facts admitted to be proved

otherwise than by such admission.

Art 235(2) of civ.p.c and the last sentence of Rbleof DER give the discretionary
power to the court in requiring the admitted faiisbe proved by evidences. In civil
proceedings especially of out of court admissitims,court may require the admitted fact
to be proved since in one hand they are not comeluand on the other hand they can be

contradicted at a later time.

However we doubt on the issue that whether thetamam exercise their discretion of
requiring judicially admitted facts to be proveddyidence in civil proceedings in which

Judicial admission is conclusive.

In the case of admission through evasive denial,digfendant's failure to deny a given
allegation may be due to mistake or excusable eoms3hus, if the court exercises its
discretion of requiring the proof of facts whichdieemed as admitted under Art 235(2) of
civ.p.c it may be logical in the angle of fairneBsit requiring specifically admitted facts
under the pleading to be proved is really a wast@ne and out of the purpose of the
evidence law. Of course, if the court has any daaltmut the truth or clarity of an
admission it should require proof of the admittadtfoy the party who relies upon it. But
this is usually true in criminal cases in which #weused may admit for various reasons,

than in civil proceedings.

The writers of this material belief that, the abosiscretion of the court shall be
applicable for those kinds of judicial admissiorigained through evasive denial. (Art
235(2) of civ.p.c). And unless the admission is k@ or vague, the court should not
require such specifically admitted facts to be pobv(see Art 83 of civ.p.c). Thus, the
coming evidence code shall specifically limit theud's discretion, case by case in
context of civil and criminal case in general andudicial and evidentiary admission in

particular
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C. Admission during Pre-trial hearings and at the tial .

Aformal admission may be made by a party or heagér during examination of first
hearing pursuant to Art 241 and 242 of civ.p.c codat a later time when called up on

by the court to indicate whether he admits a factad (see Art 243 of civ.p.c).

Under Art 242 of civ.p.c, if the defendant has mabmission of fact during the
examination held under Art 241, the plaintiff magply to the court for such Judgment or
order as he may be entitled to up on such admissiowever, this does not mean that
the court can not pass judgment with out the apptio of the plaintiff thereof. For
instance; assume the defendant denied the fachéhladd borrowed 10,000 birr from the
plaintiff. But later when the court asks the defami as to the amount of money that the
plaintiff lend to him, he may admit that he haverbwed 8000 birr from the claimant.
Here, even though the defendant denied his lighiditally in his pleading, he admitted
partially later during examination. Thus, in suclcase the court is required to give

judgment on such admission (Art 242 of civ.p.c).

Moreover, admission may be made by the party oraldocate during the trial .For
instance, in application to amend in order to geanew cause of action, counsel for the
claimant made a number of admission at trial, tece of which was to abandon the

original claim.

In accordance with the common law countries likglgnd , it may also possible to make
a formal admission by default where a party fadsdeal with one of the other party's
allegation. In this situation, under the normaksubf witness testimony, where a party in
cross examination fails to challenge the other'sig@tness's evidence on a particular

fact, the court will deem the cross examining p&stgdmit that fact.

Do you think this is true in our case?

In criminal proceeding Art 140 of cr.p.c providefailure to cross-examine on a
particular point does not constitute an admissibthe truth of the point by the opposite

party”. But we can not get such kinds of provisiorour civil procedure code. However,
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since cross-examination stage is optional whidased on the wishes of the parties, the
case shall be true in civil cases too. Most of lthgant parties do not know how to
challenge the other side's whiteness's througlsemamination. As a result, they prefer
to jump their chance of cross-examining the othee's whiteness's evidence. Thus in
such situation considering the failure of the pddaycross examine as admission seems
unfair. Rather the court shall determine the traththe fact based on the evidence
produced by the parties.

May a party deny a certain fact ifirst hearing of which he haadmitted

previously in his pleading?

As we can understand form Art 241(1) (especiallytbed Amharic Version) the court
shall ask the party or his pleader whether he adoritdenies such allegation of fact as
are made in the statement of the other party anare@sot expressly or by necessary
implication admitted or denied by the party agaimkbm they are made. This means, for
instance, regarding the defendant, the court itssf him whether he admit or deny the
allegation which we denied in his statement of deée(In Amharic‘?hLm-7 11C
£9°7 ol9° L RILPT LmLPPA”.From this we can understand that he can
admit what he has denied in his pleading Unlesscthat allow him to amend his
pleading under Art 91 of civ.p.c, because admissiaae in pleading is conclusive and

one can not withdraw later except with the perroisgf the court.

D. Facts admitted by a party who testifies befora commission

Where a court can not exercise its power to takdeece and to examine parties and
their witnesses for any of the reasons stated in1l27 of civ.p.c, it may delegate its

power to a commissioner. (a court or a persong fge€122 of civ. P.c)

In accordance with Art 124(2) of civ-pc the comroser (either a court or a person)
may examine the parties themselves and may reddiee admissions which are
considered as judicial admission. And based on adrhission the court shall pass
judgment under Art 242 of Civ.p.c
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However, as said earlier, judicial admissions @miasions made before the court which
handled the case. While admissions made beforemandssioner is an out of court
admissions. If a commissioner is a person, he magnae the parties in their home or in
any other place. And also in the case when the desioner is a court, the admission
given to such court is considered as extra- Judadaission since it is another court
other than the court having jurisdiction. Thus, gjuestion may arise as to the reason why

we categorized admissions made before a commigsasnadicial admission?

Even though the admission is made outside of thetdo a commissioner it shall be
considered as if made before the court havingdigi®n. Because in one hand the court
delegates its power of examination to a commissiand on the other hand, the evidence
taken under it shall form part of the record of suit. (see Art 128(2) of civ.p.c ) Thus,
the admission made before a commissioner is camelwss if Judicial admission. For
instance, if Ato “A” in his testimony informs theommissioner that he has entered a
written contract with Ato “B” need no further proof the fact that Ato “A” has entered a

written contract with him.

E. Admission by testimony of the party on the standr by statement of his counsel

Facts may also be admitted by a party when tesgfgs per Art 261 of civ-p.c. As said
earlier in civil cases, a party can be a competétitess in his own case, in which he
considered as any other witness for all practicappses. So, while testifying during his

case either in chief or cross-examination, he nikwifacts.

When we say a party can be a competent witnests iovin case, we are saying that the
party himself may wish to give evidence on his dvehalf or the other side may call him
as a witness. For instance, the defendant may niekdollowing statement “To save
time | shall admit that if the plaintiff is entileto recover in this case, his damage is birr
500”. Similarly, in an action for breach of loannt@act of a certain amount, the
defendant may make the following statement “I am lrable to perform the contract

since the claimant has agreed to me to set oftlhisn with the same amount for which

a7



he is liable to me extra- contractually”. In theoaé cases, the defendant admits the
allegation of the plaintiff.

Moreover, in the case when the defendant stands wgness of the plaintiff by the
request of the later, the claimant may examine mnexamination in chief. During
examination for instance, the plaintiff may ask l@mto the time when he lend him such
a mount of money for which the defendant replies Tar 7, 2000”. In such case the
defendant admit the fact of the existence of thenlgontract through examination in
chief.

May the court consider the default of the partghallenge the other side's cross-

examination as admission?

We have said that if a party wishes he may be aes# in his own case. And he is
subject of cross-examination made by the otherypast a mechanism of testing the
truthful nesses of his testimony. While during sregxamination he may fail to challenge
or he may prefer to keep silent. In such case tlestipn that should be answered is, do

we consider his silence as admission?

As said earlier, cross- examination is a weapord Uusethe cross examining party to
discredit or impeach the testimonies made against And it is considered as the stage
in which the skills of advocacy have tested. Thtighe advocate did well in cross-

examining the other side's party, he may incre&serbbabilities of being a winner even
though failure to cross-examine on a particulanpdbes not constitute admission of the

truth of the opposite party since the stage ofsz®samination is optional.

However, the cross-examined party on the other sideild able to challenge the cross-
examining party. Otherwise, in civil cases, higsde may be considered as admission of
the fact in question.
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F. Admission by agreement of the parties.

Facts may be admitted by a party in a written egent made before the hearing with

the other party. This may be made even in respmnador mal request to admit.

Where a party wishes his opponent to admit a fadssue without the need to call
evidence to prove the fact at trial, a party mayeséa notice to admit facts” on the other
side. Where the fact is admitted, the opposing s@deelieved of calling evidence in
support of that fact at the trial. This procedw@ppropriate where the to be admitted is
uncontroversial or the party wishes to save expdrysaot having to call a particular
witness to give evidence to prove the fact. Becéysmaking an agreement on such little
issues that they did not seriously plan to coraegtway the issues requiring trial can be
narrowed. But lawyers are often hesitant to givayasomething for nothing. As a result
the fact may remain in dispute and the party onmtibe legal burden is vested must
discharge the legal and evidentiary burdens ofipgpthat fact. However in common law
countries, if the fact is subsequently proveniat the party who refused to admit the fact

may incur a costs penalty of proving the factiat tr

Under Rule 50 facts may be admitted by a party written agreement made before the
hearing with the other party. As Melin points ouicls facts would appear to be
conclusively admitted unless leave could be obthfnem the court at the first hearing to
withdraw one's admission. But here the questiamhisther such admission by agreement

of the parties would be considered as Judicial asiom or not?

In this point, Melin argue that, since the admissi® given in such agreement which
entered outside of the court, it would remain ent@ey admission unless admitted to at
the first hearing. Do you agree?

Is there any rule in our civil procedure code, whprovides the above procedure?

According to Art 252 of civ.p.c, the parties mayegas to the question of fact or of law
to be decided between them and they may stateathe & the form of an issue. In such

case the fact what was previously an issue maydbeti@d and the issue requiring trial
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may be narrowed. Thus, such facts which are adiniteler the agreement would appear

to be conclusive on which the court can pass judgme

Activity

Why a party to the case make an admission? Howldhba court weight the
binding effect of a party's admission on the trial?

2. In criminal Cases

Even though there is a slight different betweerl @nd criminal cases, the accused may
admit the charge brought against him on which hg beaconvicted. (see Art 134 of civ-

p.code)

In criminal cases, Judicial admission refers taapdé guilty or not guilty .After having
read the whole charge to the accused, the cousttaskaccused whether he pleads guilty
or not. If he pleads guilty without reservation twurt may enter plea of guilty. Where
he admits but with reservation, the court will erpéea of not guilty. Because, unlike
civil cases, in criminal cases the court can nbt 8 facts and frame issues with respect
to those which are denied. Here, a plea of guslty judicial admission of each and every

elements of the offence charged.

Thus, some argue that the mere response of thesextale. yes | amguilty”, for the
guestion of the court whether he pleads guilty ot, should not be considered as
admission. The statements of the accused to bedered as admission he has to get the
chance of responding each and every elements affttiece charged. In other words the
court shall ask him whether he pleads guilty or abteach elements of the offence
charged. Thus, they argue that only the judiciainiadion given in such away is

considered as conclusive evidence if it is mademnalily and intelligently.

However sometimes especially in serious criminakdéke homicide case, the court may
require the public prosecutor to produce eviderespille that the fact is admitted. The

reason for requiring further proof is in one hatite accused might have made the
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admission due to various reasons like to coverhamoperson or to make unknown a
certain fact, to be famous by his criminal act esly in the case which gets large
media coverage even though he is innocent. Onttier band, the very high standard of
proof in criminal cases still justifies further fp because, in some cases the confession
of the accused alone may not have the capacityrdeepthe commission of a crime

beyond reasonable doubt.

However, it is important to notice that the proomddoes not say the court “shall”
require further evidence but “may” which means tifidhe plea of guilt convinces the
court beyond reasonable doubt the court may cotivecaiccused. As a result, it is widely
accepted that except in serious criminal casesjutieial admission of the accused
should be considered as conclusive evidence. Bvaome common law countries like
U.S.A, there is a system, which encourages thesaccto admit a charge brought against
him. This procedure is known as “plbargairi. In this procedure if the accused admits
the fact before the court, in return the publicsg@utor may apply to the court to mitigate
the punishment. This is just made as a rewardhferaccused's contribution in saving a
court's time. But some scholars disagree on th&srafrsuch procedure. Because it may
in courage the criminal to commit a further crimebelieving that the procedure of “plea

bargain” would apply in his case.

2.1.3.2. Extra- Judicial Admission: Civil and criminal case

In the previous sections, we have discussed ahgiitial admissions in civil and
criminal cases. And the second type of admissioavidentiary admission. This is an

admission made outside of the court either orallyn@ written form.

Although any thing a party previously said may Isediagainst her, it is not conclusive
against her since it may be contradicted by théypaaking them. For instance, a party
can deny making the statement or she can try tdaexm away- for example by

contending that she was joking.

However, as said earlier admission is destructiveivil cases. Thus, the evidentiary

admissions may produce the effect of estoppel.dpstois a rule of civil action which
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prohibits a person, who by his statement or condagsed other person to act in away he
would not have otherwise acted in the absence @i statement or conduct, to deny his
statement to justify of the other person who actedn such statement (see Rule 27and
90 of DER). But any way, the discretion is giverthie court as to how much weight shall
be attached to evidentiary admissions. If suchwrobcourt admission is proved and not

contested in any way the court may well believefdioe admitted to be true.

Activity

“A” issuing “B” for failure to pay for shipment ofdy TV sets. “B” says that he did not
make the order, much less receive the shipment.

Assume, 3 weeks after the alleged order, “A” seBt ‘a letter, probably stamped,

addressed and mailed, that said “this is to let ymow that the hundred National Radio
and the hundred TV sets that you ordered are onvthe The bill is 30,000 for the Radio
and 200 for the TV sets, including delivery”.

To this “B” responded “you are crazy, | never oréer any Radios” can “A” introduce

this exchange in support of his claim for the Tig3e
What is the effect of extra Judicial admissionimmal cases?

As said earlier in civil cases, admissions mad®irgeh commissioner is considered as
judicial admissions even though it may be madeidetsf the court. However, the effect
of extra-Judicial admission in criminal cases iffedent. This is due to the higher

standard of proof required in criminal cases.

In criminal cases, an extra-Judicial admission fmaymade during police investigation
(Art 27 of cr-p-c) or at the preliminary inquiry s& (Art 35 of civ-p.c). The primary
purpose of detaining and interrogating a suspect gbolice station is to obtain
information that is relevant to the crime underastigation. Notwithstanding the fact that
a suspect enjoys aright to silence at the poliagost, the police hope that by persuading

a suspect to talk they can encourage him to mag@mmating admissions capable of
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being used in evidence against him. As a resutt,pblice may use force or coercion
either physical or psychological. Thus, we showgtéha safeguard which regulates the
way in which a confession is obtained and the waywhich its admissibility is

determined.

Even though the confession made during police thy&son may be adduced as
evidence before the court of law, they may be ealitted by the party making them. For
instance, the suspect may exclude such confessidgheoground of operation. In such
case it is for the prosecutor to prove beyond meaisie doubt that the confession was not
obtained by operation and it is not unreliable hgviegard to things said or done. (Art 27

of cr.p.c and art 19(5) of the constitution)

The oppression may include torture, in human oratligg treatment, and the use of

threat of violence (whether or not amounting taur).

Even in common law countries like England , the fession made during police
investigation may be excluded on the ground of iamézs. This is the case when the
suspect made his statements with out informed ®fright which they call'Miranda
warning'. Reasons for seeking exclusion of confessionexwé under this situation may
include denying access to a solicitor, lying to suspect or tricking him in some way,
failing to record the interview properly, failing inform the suspect as to his right to
silence and failing to inform the fact that anytstaent he may make may be used in
evidence. May the court exclude the confession nuedier Art 27 of cir. p.code due to

the mere fact that the suspect is not informed gbisuright before investigation?

Activity

How can we determine whether a certain act of p@gainst the suspect is oppressive or
not? Do you agree on the fact that oppression guestion of degree i.e what is
oppressive as regards one individual may not beesgive to someone of a more

phlegmatic disposition?
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Is admission made before the courts other thancthat having Jurisdiction over the

case, considered as evidentiary admissions?

In criminal cases, there is a difference on theiasility of confessions made before
the trial court, and before other courts. But tbafession made before other courts may
be excluded if it is contradicted by the acc useds@n. For instance, a confession made
before first instant court under Art 35 of cr.peems to be conclusively admissible since
it is made before the court of law. But this is troe. Because the accused is required to
confess before woreda court while he is in polisstady. Thus, if the accused chooses
he can at his trial contradict or explain his staat at the preliminary inquiry. He could
for instance, allege that he made the statemerduseche was afraid of the police,
because he was confused or because he was paml 0. dsee Art 83(3) of cr.p.c).
However, on the other hands, a judicial admissiay mot be contradicted if it is made
voluntarily and intelligently.

Activity

Is it possible for the court to convict the accusedthe strength of his extra -Judicial
confession alone? Explain.

2.2 Presumption

2.2.1 General introduction: basic fact and presumedact
What is presumption?

The second situation where a party is relievedheflegal burden of proving a fact in
issue is where the fact comes with in the operatibpresumption. Presumption is an
inference made about one fact from which the cuentitled to presume certain other
facts without having those facts directly provedwdence. In this, the proof of one fact
is taken as the proof of the other fact. Whereghgran issue before a court the one that
has to be proven is the disputed fact. Howeverptbef of such fact may not be needed

if a fact the proof of which is equivalent to th@@f of the disputed fact is proved. Here a
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party who wants to benefit from presumptions musttlge half way i.e. he must first
prove the basic fact unless such fact is admitedhb other party. If the proof of A'
makes the existence of fact “B” more probable isemsible and time saving to assume
the truth of fact “B” until the adversary disproviessThe following example shows the

operation of presumption of paternity.

Example.

Assume “A” and “B” are husband and wife who actyéifes separately in consequence
of an agreement conclude between them, during wihielchild is conceived and born.

Now the dispute arise between “A” and “B” on theegtion of paternity.

Here a child born in wedlock is presumed to bedhiéd of the husband, because you
expect sexual relations between the two (see Aét d2RFC).The fact that “B” is the
father of the child is presumed fact, and the flaat “A” and “B” are husband and wife is

a basic fact. However, the spouses shall be deemédve had no sexual intercourse
with one another during the time when they actublgd separately. In this case, the
husband shall not be deemed as the father of il (ske Art 169(1) of RFC) .Thus the
fact that “B” is not the father of the child is gtened fact, and that the spouses (A and B)
live separately is a basic fact . So “B” can disae child by proving such basic fact
even through the child is born in wedlock. Howe\as, provided under Art 169 (2) of
RFC, this presumption is reputable presumption. Wilediscuses about rebutable and

irrebutable presumptions at length in the nextisest
Why we need presumption?

There are policy considerations supporting thetmeand invocation of presumptions.
Presumption serves a number of purposes. Sometiraesrongest factor explaining the
creation of presumption is probabilistic relatidrhus, the law draws presumption on
those facts which are more likely to exist justdave time. For instance, the law
presumed the possessor of the corporeal chattéte asvner thereof (see art 193 of civil
code).This presumption is based on the probalitigg most of the time the individual

possess chattel which belongs to him
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Sometimes the law may provide presumptions for gotacal convenience. For instance
capacity is presumed under the law unless the stheralleges the disability of person in
which case he is required to prove that such persamder disability.(see Art 196 of
civil code).But if the court requires proof of cafig in all cases, it is possible to imagine
how may it create procedural inconvenience. Thawhy the general competency of
witness is presumed (See rule 92 of DER).Moreosametimes as you may see in the
case of Art 832 of civil code; presumptions prodd®lution to cases, which are difficult
to prove. If two persons are dead in the same anti@s to who died first and who died
next is difficult to prove for purpose of successimless the law of succession provides
so.

The presumption may also be created under the daprdtect public policy or greater

interest of government. For instance, in orderrtigrt the peace and order of the family,
the law presumed all property acquired during ragei as a common property of
spouses.(See art 653 of civil code).Similarly, ts@son for the presumption of paternity
of a child born either in wedlock or an irregularian is to enable every child to have
some body as his father.(See Art. 126 and 130 @)RF

To express by another example, there is a presamps to the genuineness of certified
copies of public documents and they may not bdemgéd except with the permission of
the court (See art 2010(2) of civil code). Thisaglevelop the confidence of the society

on public officials since those officials are agtion behalf of the government.
Do all presumptions depend on the proof of thedsit?

As said earlier, presumptions are circumstantiddences from which if one fact (basic
fact) is proved to exist, the alleged fact exi3isus the beneficiary of the presumption
must go half way by proving the basic facts. Howetleere are certain presumptions not
depending on proof of basic fact. In such casep#reson who alleges such presumption
is not required to prove any basic fact. Rather,cha be the beneficiary of such
presumptions by the mere fact that they are pravideler the law due to different policy

reasons. For instance presumption of innocence@g presumptions not depending on
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proof of basic fact. During proceedings accusedg®s have the right to be presumed
innocent until proved guilt according to law. (A0(3) of the FDRE constitution), and
the burden of proof lies on the public prosecutoptove the guiltiness's of the accused

person beyond reasonable doubt.

Here, the accused persons are not required to @oyebasic fact to be presumed as
innocent before conviction. The presumption is pied simply to guarantee the human
rights of the accused from being violated by d#fer authorities in the name of

protection of crime and criminals.

However, regarding presumptions which do not demengroof of the basic fact, there is
an argument that they are mandatory rules of lawntial allocation of burden of
production than presumption. For instance, we Bayd criminal defendant is presumed
innocent, which is really away of emphasizing thla@ burden of proof are on the
prosecution. Because there is nothing the innokastto prove unless his innocence is
rebutted by evidence the public prosecutor produdést is why some argues the
presumption of innocence more confirms to theahailocation of burden of proof rather
than “presumption”. The presumption, unlike theiahiallocation, is involved only if the
predicate is established or found to be true. Btha predicate is uncontested, the two

type of rule virtually merge.

Moreover, presumption of innocence of the accuseatbt logically found. In the rule of

criminal procedure, where the evidence is not sigffit, the public prosecutor shall close
the file and not bring charges. And also, peopleused, in most cases, get convicted
.From this it follows that if a person is accuskd presumption has to be that he is not
innocent .Thus since they did not have basis iasralf logic, the argument is that they

are rather mandatory rules of law than presumptions

Activity

Art 1162(1) of civil code provides “Whosoever aagsi a corporeal chattel shall be
deemed to be in good faith where he believes thas lsontracting with a person entitled

to transfer the thing to him.”
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What is the basic fact the party in whose favorghesumption runs has to prove in the

presumption stated above?
What kinds of presumptions are there

Presumptions can be divided as presumption of {permissive inferences) and
presumption of law. Presumption of fact is logidaferences that can be drawn by
experience upon proof of the basic fact. Such arfees are mostly true in the normal

course of things.

However, as the naming implies presumptions of &e presumption which the law
requires the court to make. They are mandatorpeénsense that, where the law requires
the court to presume a certain fact the court cah nefuse to presume. These

presumptions used the phrase” shall be deemedesumed”.

2.2.2 Presumption of fact

As said before, presumption of facts are not pileedrby law. Rather they are about
logical inferences that can be made from a given fBhis leads to the argument as to
whether the issue of presumption is subject ofddevidence or subject of rules of logic

or reasoning.

Presumptions of fact are not mandatory, rather #reypermissive in the sense that the
court can take it or leave it at its discretiomc® they are not prescribed by the law,
some believed that presumptions of facts are netggresumptions although, unlike some
presumptions, they can be rebutted, and unlikerstltieey require proof of a basic fact.
Nevertheless if a presumption of fact arises ameroside calls no evidence in rebuttal,
the court is not bound to reach the conclusioncemgid as it is in the case of true

presumptions.
Consider Rule 88 of the DER. Is it mandatory?

Court may presume existence of certain facts
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The court may presume the existence of any faathwhthinks likely to have happened,
regard being had to the common course of naturahts; human conduct and public and

private business in their relation to the fact loé pparticular case.

As we understand from Rule 88 of DER, this presumnpof fact is the presumption that
the court may make inference form the experierfee common course of natural events
and from the custom and behavior of a person itiqudatr and the community in general.
And such inferences are mostly true in the norroatge of things. For instance, from the
nature of human beings one can presume that everyjaves his offspring and do not
want to see his relative or his best friend in badations. As a result, if for instance a
son is called to testify in favor of his father,eomay presume that it is difficult to get a
neutral testimony from such witness. That is whg dipponent party tries to impeach the
testimony of the witness by showing the existericthe degree of relationship that the

witness has with the calling party.

The same is true in the application for removajuoige, if, for instance the judge is the
joint owner of the property in dispute with one tbe parties, one may presume this
judge may biased to wards another party since ewves is interested in the case

involving his own property or money.

The presumption of fact may also arise from the room course of natural events that
one presumes the existence of the fact from hisergxpce by applying his logical
inferences. If, for instance, the distribution afirris good, one may presume the harvest
to be good. There is however, no such legally éstad rule that requires or object the

court to presume fact.

Moreover, the court may presume theténtion fact*by taking in to consider previous

similar occurrences. If the plaintiff is able toope the basic fact (i.e the existence of
previous similar occurrences),the court may prestiradact whether the defendant did
something intentionally or not. For example, “A” svBbund selling banana mixed butter

in her shop repeatedly. One time a buyer afterdsebought abutters discovers that it is
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banana mixed. Here, the court may preserve theodfastmilar sale of banana mixed
butter by the defendant because, if it were oneewould say it is done by mistake, but

where it is repeated it should be intentional.

Activity

On the proof of the basic fact that “A” was alive April 2007 there is a presumption of
fact that she is still a live on some later date, dxample 10 October 2008, when the

court is invited to conclude that “A” is still avk

I. Do you think presumption of fact apply in caslecontinuance of life found in the

above case? If so, on which sources of presumpfidarct?

Il. Assume the presumption is taken by court butemmlence is adduced to rebut that
presumption, for instance, by adducing evidencd ti& was suffering from an
incurable illness in April 2008. Then, may the dodomund to draw the conclusion that
“A” is still a live? Why?

2.2.3. Presumption of Law

As said earlier, presumptions of law are presumptrchich the law requires the court to
make. They are mandatory in the sense that, whertatwv requires the court to presume

certain fact the court cannot refuse to presume.

The bases for the creation of presumptions of laay nbbe different. Some of
presumptions are natural presumptions through wthieHaw recognized the application
of such natural events. For example, the presumptiaer Art 3(1) of civil code is of

such kind.

And another strong factor which explains the corabf a presumption is probabilistic
relation or logical relation. Even a simple relatimay be an adequate explanation, like

“If fact “A” is true, then fact. “B” is probably tre”. More often, the law may need a
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narrower statement to justify a presumption, suchléfact “A” is true and the opponent

party has no evidence suggesting fact “B” is naé tthen “B” is probably true”

However all presumptions of law are not based ogickd relations there are
presumptions which are prescribed by the law ftiedint social or governmental policy.
As a result, we have such presumption of law (ergsumption of innocence) which is

not depending on proof of basic fact.
What kinds of presumptions of law are there?

Presumptions of law are of two types: rebutable mrebutable presumptions. In the

following sections we will discuses such presumption detail.
2.2.3.1. Irrebutable Presumption
Do all presumptions have the effect of shiftinglibeden of proof to another party?

As said earlier, the party in whose favor the pngstion made is relieved from proving
the fact in issue. In stead of proving the dispdéed, he proves a basic fact or groups of
facts whose interference makes the existence oweristence of the fact in issue more

probable.

In principle, presumption has the effect of shitithe burden of proof from the party in
who's employed in case of presumption of fact amltable presumptions. However,
conclusive or irrebutable presumption is reallyamrkwardly expressed rule of law which
can not be disproved by another party. Thus iredilat presumptions do not have the
effect of shifting the burden of production to dmtparty. Once the person who has the
irrebutable presumption on his side proves theclfasi then the other party will be won
without counter proof on his side, even if he hassible grounds of disproving the
allegations. (See Rule5 [3] of the DER).

This in other words means, that where the basitifaproven, the inference must be
made and the issue between the parties is displbsedults in an instruction of the form,

If you find X, then you must find “ Y' and this imgction is proper no matter how much
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evidence is presented that “Y” is not true. It tnsounts to rule of law that if “X” is true
consequence “Y” must follow”. For instance, undet 2024 of civil code debts due in
respect of rents for house or agricultural esthtdl 9e deemed to have been paid where
two years have elapsed since they fell due. Angmoof shall be admitted to rebut such
presumptions. (See Art 2026 (1) civil code). Instppint, the cassation division of the
federal Supreme Court passed decision that if fioe ih dispute is the one which is
covered by the mandatory legal presumptions, thetchall apply such presumptions
irrespective of the fact that whether the givert faaenied or not by the defendant .(see
Phe-L AT AOESSC €CPET Vs Mr. Byronic Areca, fed. Sup. Court cassation
bench File No 1768/1997.E.C)

Activity

1. Some argue that irrebutable presumptions ateeranandatory rules of law than

presumptions. Do you a gree? Why/Why not?

2. Art 2035(2) of civil code provides “Ignorance &#w is no excuse”. Does this
provision depend on presumption? If yes, is theymmetion logically convincing? What
about the presumption provided under Art 346(2)l cede? N.B. Regarding irrebutable
presumptions of law consider the following articl@st 128 of RFC, Art 3 (1) Art 4 (1),
Art 672(2), 2020 civil code etc...

2.2.3.2Rebutable presumptions.

A rebutable presumption of law operates where,henproof of admission of primary
fact, and in the absence of further evidence, andiédictmustbe presumed. The party
relying on the presumption bears the legal and esxidry burdens of proving the
primary fact. Once the party has adduced sufficearilence to establish the presumed
fact, the presumption will apply unless the otharty successfully discharges its legal
and evidential burden to rebut the presumption.sThabutable presumption of law
unlike irrebutable presumption has the effect aftislyg the burden of proof to another
party. For instance, in the case of presumptiolegitimacy, a person will be presumed

to be legitimate where the primary fact is proveatthe was born or conceived during
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the period of his parent's lawful married life oregular union. (Art 126 and 130 of
RFC). However, the alleged father to rebut the ymgsion of legitimacy may, for
example, introduce evidence proving that he cowtdhave sexual intercourse with the
mother during the period between the Bemd 188 day before the birth of the child.
(See Art 168 of RFC).

What is the standard of proof required to rebut phesumption?

The standard of proof required to rebut the presiompnay be determined by the area of
substantive law in which the presumption operdtes civil case, the party that has the
legal burden of rebutting the presumption is respiito prove the issue to the normal
standard of “on the balance of probabilities”. Thedans if the party on whose favor the
presumption is made failed to challenge the rebattalences of the other party, we can
say that the other party fulfilled the normal startirequired to rebut the presumption.
However, in some cases, it seems that the provrgiquires the party to prove the issue
to the higher standard of proof which confirms he standard of “beyond responsible
doubt “as it is in criminal cases. For instancejemArt 168 of RFC, the person to whom
the law attributes the paternity of a child mayose such child by provinglecisively
that he could not have had sexual intercourse wh# mother during the period
between309 and 18&'day before the birth of the child. Here, the phraséby proving
decisively that.”shows that the standard required in such cas®mse how above the

balance of probabilities.
Can one rebut the presumption by adducing any acel2

In case of rebutable presumption, sometimes thedaticts the ground upon which the
presumption may be rebutted, and in other cases moteimpose any restriction on how
to rebut the presumption. Thus some rebutable pmesans are rebutable on unlimited
grounds while others on limited grounds. These=dgiices may also have its own impact
on the standard of proof required to rebut the yprgsion. For instance, under Art 2006
of civil code statements contained in written instent may be challenged by those who

signed it only by tendering on an oath to the par avails himself thereof. And no
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proof by witnesses is admissible against such reeées. From this we can understand
that as the meanness of rebutting the presumpgginats, the required standard of proof

may increase.

Those rebutable presumptions which are rebutableuoimited grounds usually
provide$ proof to the contrary may be adduced by any méak®r instance, Art
1147(1) of civil code provides” unless the contrargroved, he who began to possess on
behalf of another person shall be regarded as a hwder”, and sub (2) of this Article
says “proof to the contrary may be adduced by aegms. The same is true under Art
169(2) of RFC.

When we say rebutable on unlimited grounds we ayeng that the law does not impose
any restriction on how to rebut the presumptionusleven though, the provision does
not specifically says”..by and mearisone can rebut it by providing any evidence as fa
as the law does not impose any restriction on lwowebut the presumption. For instance,
the saying proof to the contrary is admissible to rebut sucbsomptiofi or “unless the

country is provetis equivalent to the sayingpfoof to the country by any means is

admissible”.

Moreover, some of the provisions of the law mayasga limitation on the person who
could rebut the presumption. For instance, underlZ&2 of civil code, if ten years have
elapsed since the date of the last news, the adeseshiall be presumed dead and this
presumption of death can be rebutted only by aksemim self or by his special attorney
after the date of the judgment declaring the aleseand not by other persons.

Another kind of rebutable presumptions are thopetable on limited grounds. Here one
can not rebut the presumption by any evidencesr dtten those provided under the
provision of the law in which the presumption opesa For instances consider the

following presumption.

Art 1153 of Civic - Bees.
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1. Bee swarms which have left their hive shall be @&kt things without

a maser.

2. The person in whose hive they settlendshall become the owner of

such swarms by virtue of occupation.

3. The former owner may take them back where he cltheesand arrives

where they have settled immediately afterwards

In the above provision, the former owner of beas redbut the presumptions, which are
provided under sub (1) and sub (2), only by prouing fact that he chases them and
arrives where they have settled immediately aftedwaAnd he can not rebut the

presumptions by any other meanness for instancejtbgsses .But what if the bees was
chased by any other person on owner's behalf? Avad iivthe owner chases them but he

could not arrived immediately after they have sdf?l

To express by another example Art 4 (2) of civillegrovides” A child shall be deemed
to be not viable where he dies less than 48 hdtesfas birth” and sub (2) of this article
impose a restriction on how to rebut the aboveymgdion. That is one can rebut the
presumption only by proving the fact that the deaththe child is due to an external
cause , for instance, by proving the fact thatdaese for the death of the child is the

contaminated milk that he drank after birth , etc...

Similarly you can get presumptions which can beuttell on limited grounds under Art
1196, 2025, 2782 of civil code etc...

Activity

How can we identify the provisions providing “rebbte presumptions” from irrebutable

presumptions?

As said earliest, we can classify presumption® ipresumption of fact and presumptions
of law unlike presumption of law presumption oftface not mandatory, rather they are

permissive in the sense that the court can takelgave it as its discretion, and they are
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not prescribed by the law. From these differenaes may belief that all presumptions
which are prescribed under the law as presumptidgawoand mandatory in their nature.
However sometimes, the law may provide the presiampishat we call permissive

presumption Now, we will discuss the nature of permissiveegurmptions and the

relations they have with presumptions of fact aawd. |
2.2.3.3 Permissive presumptions

What is meant by permissive presumption and whakesat differ from other

presumptions?

Permissive presumptions, like presumption of faéogy are not mandatory, and like
presumption of law they are prescribed under thae The provisions of the law which

provides permissive presumption contain the phrasay presume” which shows its

permissive nature. For instance, consider Art 22iwf code which provides” where a
person refuses to submit himself to a medical ematimn had the object of ascertaining
not involving any serious danger for the human bddg court may consider as
established the fact which the examination hadabject of ascertaining”. Here, for
example, a person charged of knowingly transmit#dBS to woman may refuse to
summit to examination. [Art 20(1) of civil code].oever, the court may consider the
status of the accused as HIV positive. But thisukhbe true in civil proceedings where
the victim claims compensation for moral or/and enat (if any) damage caused up on
her. Because, here a question arise weather tlsgmption provided under Art 22 of
Civil code is applicable in criminal cases. If tltase is the criminal one the
suspect/accused can not refuse to submit himse#f tedical examination including
blood test.(see Art 20(2)of civ.c and Art 34 ofpar). The higher standard required in

criminal case further justify the above saying.

However, the party on whose favor the presumptomade cannot enforce the court to

reach to such conclusion. It is up to the discretibthe court.

Is permissive presumption a rebutable presumftion
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As said above, in the case of permissive presumptiee court has two options. These
are the court may call the production of evidencenay consider the disputed fact as
established. But if the court prefers to take thespmption the question may rise as to
whether the party against whom the presumptionadarhas a right to rebut it or not.

Regarding this issue, there are different arguments

The first is, once the court considers the dispdted as established; the other party
doesn't have the right to rebut it. Thus in thisecgermissive presumptions resembles to
irrebutable presumptions. While According to thecoswl argument, permissive
presumption has the effect of shifting the burdeproof to another party, which enables
him to rebut it. And since, from the begging pesiie presumptions are not mandatory
as it is in irrebutable presumption of law, theeastiparty shall have right to rebut it.
Otherwise it become unfair and against the sprievaflence law. For instance, Assume
how much it become unfair if the court denies tightrof the other party to rebut the
presumption in the case where it a ware aboutatiethat the victim has not affected by
HIV/AIDS after a repeated blood test. |

The third argument is the one which consider pesives presumptions as rebutable
presumptions even though the right of the paretut the presumption is depend on the
discretion of the court unlike reputable presungtiv

Which of the above argument is acceptable for y@dty? Do you have any other
position?

Activity

Discuss the difference between permissive presompind the two kinds of

presumptions of law?
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2.3 Judicial Notice

What | s judicial notice?

Speaking generally the term judicial notice refersircumstances in which the judicial

system assumes a factual proposition to be true ewhout proof of that proposition.

It refers to facts which a judge can be called npcoreceive and to act up on either from
his know ledge of them or from enquires to be magaim self for his own in formation
from sources to which it is proper for him to refer such cases when the matter alleged
is so well known to the court it would be a wastdime to compel the party to offer
evidence of its truth. For example, facts like oty Addis Ababa is the capital of
Ethiopia, Guenbot 20 is a holiday, criminals leahappy lives are among those facts of

which the court will take judicial notice.

Taking judicial notice has a grate value to thertand the litigant parties in shortening
of trials. As most of the scholars agree the matidake or not to take judicial notice is
left to the discretion of the court and if theréhe slightest doubt as to whether the fact is

true the party must be required to submit proghtocourt.

However, the law may require a court to take agiadlinotice of a certain facts. In such
cases they are obliged to do so. For instance runte4?2 (2) of DER judges are obliged
to take judicial notice of all laws published in déeit Gazette, the territories under the

government of Ethiopian, the seals of all ministéne division of time and the like.
What facts are subject of judicial notice?

In common law countries like England; the law redags two forms of judicial notice:

judicial notice without inquiry and judicial notiadter inquiry.

Judicial notice without inquiry at common law ikéa in respect of those facts that are

so much part of common knowledge that they requirg@roof and cannot be rebutted in
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evidence. The court may also take judicial notidéheut inquiry of certain matters

prescribed by the law.

However, judicial notice after inquiry applies twose facts that are not so notorious or
part of common knowledge of which notice may bestaky the judge after he has made
appropriate inquires .The inquiry may include refey to text books, works of reference,
certificates from government officials and oraltstaents from witnesses. Most cases,
which fall in to this category of judicial noticeslate to facts of a political or historical

nature or matters of custom or professional practic

Generally facts of which the court may take judiciatice can be classified as judicial
notice of a judicative facts and judicial noticelafvs /legislative facts. In the following

sections we will discuss them in detail.
2.3.1 Judicial notice of adjudicative facts

The basis for invoking judicial notice seems to tat, even absent the formal
introduction of evidence, the proposition in quastappears overwhelmingly probable.
There are two basic ways of reaching that conctusitie proposition may be a mater of
common knowledge or it may be capable of certaiterd@nation by sources whose

authority is not questioned.

In both cases there is a criteria midisputability. That means judicial notice should only
be allowed in cases that are beyond reasonablatdidpthere is the slightest doubt as to

whether the fact is true the party may be requioeslibmit proof to the court.

A. Facts of common knowledge

How can we determine the communality of knowledgecertain fact?

A fact of common knowledge is a fact generally knot be true by the ordinary

intelligence of the people and beyond disputes ot something one knows because of
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his academic background. A fact of common knowledgeyou may understand refers to
knowledge that is commonly shared by all peopleeséhfacts of common may be
either a matter of ordinary course of nature ortematthat a member of a given

community can easily recognize like known publiagals and customary practices.

Thus, the judge in taking of judicial notice he glibtake in to consider the general
knowledge of the community that they have towahgsfact.

A judge may not take judicial notice of matters Wmoto him to be true because of his
private knowledge unless they are generally knolnis this principle excludes personal

knowledge.

Should a fact to be taken as a fact of common ledwye, be a fact of common knowledge

every where?

A fact to be subject of judicial notice does notd#o be universally known to be true or
everywhere. Rather it is sufficient if a fact isfact of common knowledge in the
territorial jurisdiction of a trial judge. Espediakhis is true regarding facts like name of
places, custom of a given society and the like Wwiticuld probably known only to the
member the society. For instance, a judge sittingfar court may take a judicial notice
on the fact of the existence of a small stream fir Aut when a judge sitting in Gondar
takes a judicial of such small stream in Afar ih@t justifiable even though he personally

knows it.

Here, personal knowledge is excluded to increasectinfidence of the society on the
judiciary. Because if the judge take judicial netizased on his personal knowledge, the
persons who attends the trial may loss confidemcéhe court and it may questioned its
impartiality. However, this does not mean that ¢hare no a big nationally known facts
on which all courts in Ethiopian are expected tketa judicial notice of them. For
instance, if a capital city of Ethiopia is an issu@ certain case any court in Ethiopia can
take a judicial notice of it. Thus, we can say tinat yard stick for a fact to be a common
knowledge whether in a particular territory or natwide differ from case to cases based

on the degree of notoriety of a fact.
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Moreover sometime a judge may not be a ware alfmutfact while it is a common
knowledge in the society. In such case the questiay arise as to whether he is justified

in taking judicial notice of the fact or not?

Generally a judge need not know or even have knavact of which he is asked to take
judicial notice as far as the fact is generally\wnady the society. For instance the trial
judge may be a stranger who is not yet familiahwerritory or of custom .In such case
he is justified in taking judicial notice of thectaif he can ascertain its unchallenged
existence by his own examination of the subjecttenaiThe question here should be
whether the fact is known by the people in generalot. Whether the fact is known by
the sitting judge or not is immaterial.

Activity

1. Do you think it is possible to identify all of thfacts assumed to be common
knowledge across the entire country under the Milg?

2. "Making a mobile conversation with one hand wite/ing substantially raises
one's chances of getting in to an accident. Iscoramon knowledge that a court
can take a notice on it? Why?

B. Verifiable facts

What are veritable facts?

The other category of facts of which the court rtal§e judicial notice refers to veritable
facts as said earlier those facts are not so mat®r part of common knowledge but are
facts that can indisputably be ascertained by eefsr to authoritative means and those
maters of public knowledge. These facts are mostlgtes to science, history, art
etc...For example, the fact that whether an epilepgsy suddenly make a person un
conscious or not can be ascertained from text aficiree or by consulting a physician, if
necessary. Furthermore, if the date in which thed=Eritrea war had commenced is in

dispute it can be ascertained by historical recoftise same is true regarding
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geographical facts and political subdivision of tates which can be ascertained by

referring to maps or geography texts.

Here, the reference them selves should be unddputhorities and the fact must be
found to be unchallenged, because what is writterthe text is not always true. For
instance, texts may reflect the personal opiniorther political stand of the historians.
Thus, it is difficult to relay on them unless thase authoritative. But the question that
should be answered here is how can we determin¢heshéhe text is authoritative or
not? Can we say that the book is authoritativhefé are no any other texts, which argue

contrary regarding the fact in dispute?

We believe that, the mere fact of the existenceifférent ideas towards a given fact
does not make it unauthoritative. All people neetl Imave a consensuses on ascertain
scientific or historical facts. Thus the court eese a reference which is acceptable by the
majority and which is up to date. For instanceardong historical facts it is better to
refer history texts. Because, at least throughhiegclearning process, the possibility of
such facts of being a public knowledge is high@ntlether texts in which the personal

opinion of the author might be reflected.

However, it is better that the party to submit gramthe court if there is the slightest
doubt as to the truth of the fact. Because theergaitof ‘indisputability’ is also there
regarding verifiable facts. Thus, if the text ismlitable the fact cannot be verified since

high level of ascertainment is a requirement.

Activity

Can the party against whom judicial notice is takbject the authoritative nature of the

reference? How?
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2.3.2 Judicial notice of law
What is judicial notice of law?

Judicial notice of law is the process by which ¢barts determine the applicable law in a
case. Because the issue that arise between paudiesiot only be issues of fact but also

issues of law. [ see Art 240 of civ.p.c ]

For instance, in the case when the defendant astititte allegation of the plaintiff, the
later may require the court to pass judgment onatimitted fact. But assume the
defendant argue that there is no law which makesliable to the claimant by the mere
fact of his admission. In such case, the plaistibuld not be required to produce art 242
of civ.p.c to prove the above issue of law. Rathe,court can take judicial notice of art

242 by referring it from the civil procedure code.

Do the process of taking judicial notice of law #&m in civil and common law

countries?

As said earlier, a civil law legal tradition is cheterized by codification of laws. Thus,
civil law countries have codified laws either iretform of proclamation, regulation or
directives as enacted by different law making osgendifferent levels. And it is also
presumed that judges are familiar with those lawgclv have a nationwide application.
As result the process of taking judicial notice lafv in civil law countries seems

relatively easy.

However, in common law countries judges are autledrito make laws. And all
subordinate courts are bound to follow the decwsiohthe higher court which are given
in the cases involving similar question of factdaws. Now we are concerned as to how
it becomes difficult for the judges to take judiaatice of law in common law countries.
Because, sometimes two decisions may come to fuewlatly different conclusions as
to what the law should be .In such cases, a judgge face a difficulty as to on which
decisions they could take judicial notice of laver fhstance, assume the defendant ask

the court to take judicial notice of the decisidncriminal defendant has a privilege to
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preclude his spouse from testifying against’. When the judge looks over it he gets
two previous decisions having different conclusiortse first case gives privilege for the
criminal defend ant to preclude his spouse fronify@sg against him. While the other
case provides only the witness spouse has thdquivi.e. she may be neither compelled
to testify nor foreclosed from testifying .In sucases, the court can act on its perception
of legislative facts even if those facts are notaldsshed beyond genuine dispute.
Moreover, they may not be confident a bout thelyilkeffects on marriage of allowing the
witness spouse to testify over the defendant spoodgection. Even they may be forced

to consult social psychologists.

However, this is not the case in civil law courdrigvhich have codified laws. Because
you cannot get such fundamentally different pransiin codified laws unlike case laws.
That is way we have said that a judge can takecigidnotice of laws in a confident

manner in civil law countries than common law coiast

Activity

“Law of evidence is principally about proof of fabhan proof of laws. Thus judicial
notice of law is not subject of evidence law”. Douyagree in above preposition?
Why/why not?

Which laws age subject to judicial notice of law?

The term faw” covers a wide field which includes law of the staénue, laws of other
sister state, foreign laws, international laws,taomary laws, administration regulations
and directives and the like. But here the questsowhich kind of laws is subject of

judicial notice and by which courts?

The federal Negarit gazeta establishment proclamato 3/1995 of art 2(3) provides all
federal or regional legislative, executive and ¢imty organ as well as any natural or
judicial person shall take judicial notice of lapusblished in federal negarit gazeta. From

the word ‘shall’ we can understand that judicial notice of lawsnandatory, thus any
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federal or regional courts have a duty to takediadlinotice of laws polished in negarit

gazeta.

In accordance with the proclamation, courts cae fakicial notice of law if two things
are fulfilled. In one hand, the law should be psiidid in negarit gazeta .And in the other
hand; such negarit gazeta should be the federarnegzeta. Thus, now let us examine

whether the following laws are eligible for judicietice or not.
V. Federalaws - what are federal law

Federal laws are those laws, which are enactetddfetderal law making organs like the
proclamation as enacted by the house of peopleseptatives (HPR), administrative

regulations and directives as enacted by the execdépartments of federal government.

The HPR has the power to enact specific laws omthtters provided under art 55(2) of
FDRE constitution, labour code, commercial code ardninal codes(see Art
55(3),(4),and(5) of the FDRE constitution). Furthesre, the HPR can enact civil laws if
it deems necessary to establish and sustain om®®@io community. (See art 55(6) of
the constitution).Those federal laws of Ethiopia aqually laws of each state. There
fore, state courts will notice federal laws .Betdthe question may arise as to whether
regional courts have a duty to take judicial noti¢dederal laws enacted in accordance
with art 55(1) of the constitution to be applicaliheadministrations that are directly
accountable to the federal government .For instatiee present revised family code
(RFC) of the federal government has enacted inrdeoce with art 55(1) of the
constriction, and the states are not bound to apphut since it is published in federal

negarit gazeta ,state courts should notice itdemig. Do you agree?

Are federal treaties federal laws?

According to art 9 (4) of the constriction interioaial agreements ratified by Ethiopia are
an integral part of the law of the land. Thus thtgaties ratified by the HPR should be
considered as federal laws .And if they are publilsin federal Negarit Gazeta all courts

have a duty to notice them. But the question teatains to be answered is whether
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courts are required to take judicial notice of tiesawhich are ratified but are not yet
published in federal Negarit Gazeta.As we undedstérom the words of the

proclamation, if they are not published in fedéMalgarit gazeta the courts shall not be
bound to take judicial notice of them. Do you thithks is true on international human

rights treaties having the status of customary law?

Are Administrative requlations and directives laws?

The regulation of executive departments of the f@dgovernment are always noticed
because they are published in the federal Negaaize@ .If we notice the federal
proclamation, we have to notice the regulationgeth&f since they are one form of

subsidiary laws. Thus, all courts federal or stdteuld take judicial notice of them.

However a problem may arise as to directives madexecutive departments because
they are not published in the federal Negarit Gaza$ laws thus their existence may not
be noticed.

Are the decisions of the cassation division offéaeral Supreme Court laws?

As said earlier, according to art 2(4) of the fedleourts establishment proclamation re-
amendment proclamation no 454/2005, the interpogtaif law rendered by the federal

supreme court cassation bench are binding on fedsravell as regional courts of all

level. This means, courts t such decisions as aTaws, in principle, since they are laws,
courts are expected to take notice of them. Bubalpm may arise as to whether courts
are bound to take judicial notice of such decisionsaot, because they are not published
in the federal Negarit Gazeta as laws. Thus, #wdstence may not be noticed .Do you

agree?

Activity
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Do you think the court can take judicial notice fofeign laws in the case where

guestions of conflict of laws arouse? What abost@mary practices of a given society?

State laws - what are state laws

State laws are those laws, which are enacted Itg staincils in accordance with art
52(2) (b) (f), and art 55(5) of the constitutiorhoBe state laws are published in state
“Negarit Gazettas. “However art 2[3] of the procktion No 3/1995 does not talk about
the judicial notice of laws published istate Negarit GazetaThus, the question that
remains to be answered is whether federal organseguired to take judicial notice of
laws published ih state Negarit Gazetds According to Art 6 of the federal courts
establishment proclamation no 25/96, the federaftsanay apply a state laws. In doing

so, a federal court can take judicial notice ofestaws.

Similarly, where state courts are obliged to takdigial notice of laws of other state is
also another issue. This may happen in the casgeshal conflict of laws. Here, some
argue that as long as the courts can understandatigeiage in which the laws are
published, it does not contradict with the pro n@995.Thus, state courts may take
judicial notice of laws published in “Negarits” other sisterly states, and federal courts
may take judicial notice of law published in stategarits”.

Read rule 49 of the DER and determine which ofdHasts relates to facts of common

knowledge and which are verifiable?

In reading the rules, you have to look them in tey consistent with the present

situation of Ethiopia .

Facts judicially noticed need not be proved

49 (1) No fact of which the court will take judicretice need be proved.

(2) The court shall take judicial notice of theldating facts
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(a) all laws of the empire of Ethiopian and gengrany matter published in the negarit
gazetta or similar official government publicatiomycluding the accession to office,

names, titles and function of the person fillingy @ublic office.

(b) The accession and the sign manual of imperegesty

(c) The sells of all ministers, government depani®ie,agencies of other public
administrative authorities, offices or establistmigeof all the courts in Ethiopia, of the

Ethiopia orthodox church and of notaries public.

(d) The existing title and national flag of evemats or sovereign recognized by the
government of Ethiopia and every international origation of which Ethiopia is a

member.

(e) The divisions of time, the geographical divisad the world and public festival

(f) The territories under the government of Ethé&opi

(g]) the commencement, continuation and terminatibhostilities between Ethiopia and

any other state or body of persons.

(h) The name of the members and officers of thetcad of there deputes and

subordinate officer and assistants.

(2) In all these cases and also on all mattersudilig history, literature, science or art,

the court may resort for its aid to appropriate lemr documents of reference.

(3) If the court is called up on by any person dket judicial notice of any fact it may

refuse to do so unless it may consider necessagdble it to do so

Can you imagine cases where taking judicial notieecome mandatory?

A party or his counsel should be prepared to suggethe trial court matters he feels
should be judicially noticed. Because, as saidiexad judge need not know a fact of

which a judicial notice could be taken. For insi@rnbere may be possibility that adjudge

78



may not know a fact while it is a common knowledly¢he society. So in such case, the

judge may fail to take judicial notice of such faetven though they are generally known.

As melin points out, most matters of judicial inetare discretionary not mandatory
with the trial judge. For instance, regarding vabfe facts the court may require the
production of the document from which it can ataera fact judicial notice of which is
demanded, if the text is not accessible to it .Atere such materials are not produced
the court may not take judicial notice. This igtifieble regarding veritable facts, because
in one hand most of our courts do not have a lbr@&n the other hand, even though
some of the courts (especially supreme courts) hbkeries, they are not well equipped
by the necessary and diversified references. Moee, @ven if the reference is produced,
if the court is uncertain whether ascertain sciientor historical fact is thoroughly

established, it will require proof.

However, for the judge to refuse to take judiciatice of matters that are clearly certain
and indisputable would be an error. For instane&se to take judicial notice of big
nationally known facts ( eg - Addis Ababa is theita city of Ethiopia ; Ginbot 20 is a
holyday, cow has four legs etc...) which could bsilg noticed without inquiry by any
rational person would be really an error. So somgia that, in such cases it may be
mandatory to take judicial notice of fact .But lifet matter is less certain (especially of
verifiable facts) requiring proof will be justifis®and in such case it shall be permissive
for the court to take judicial notice.

However, even in the case of verifiable facts thaees for instance some notorious facts
like facts disclosed by the almanac and calendatioa to time, days and dates which
can be easily noticed. For example, if the issus whether Tir 10, of the current year
has lied on Tuesday or not, the judge can easdgresn by looking a calendar and it is
highly presumed that any court has an access tedlamders of the year. But do you
think the court may require party to produce thierodar if the issue was whether tirl0,
1980 has lied on Tuesday or not?
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Generally, melin points out that under the DER ¢iali notice would remain largely
discretionary and only the facts in rule 49 (2) trues judicially noticed. And even as to
those facts, a court may refuse to take judicidiceauntil a party requesting it to do so

supplies such books and documents as it consigeesgsary to do so.

However, the question that should be answered ethvein the court can require the party
to produce laws published in Negarit Gazeta.Anthé& party fails to do so under rule
49(3) DER may the court refuse to decide the caié party supplies the appropriate

law?

As we know the purpose of publication of law ism@ake the law accessible to every
citizen and to implement the principl&gghorance oflaw is no excuse In principle, the
judges are expected to know the laws of the coumtiy they cannot give judgment by
using repealed laws. In this regard, we can sayitlae parties do not present the court
with the law it feels it needs to ascertain a nmattelegislative fact, the court should
found the law by its own. And the court cannot seftio take judicial notice of law by the

mere fact that the parties do not present the cuatt law.

However, if we see the reality, the mere fact dblpation of laws under Negari Gazeta
do not justify, the fact that they are accessibledch judges sitting in all levels of courts.
Especially, this is true when certain provisiontioé former law has amended or ream
ended by the next one with in short period of timbjch makes it difficult to be timely
accessible especially to the judges sitting in ifistant courts. This may be the reason
why some judges have used the repealed laws asaslie of their decision; and later
become the ground of appeal to the cassation divisi the federal Supreme Court. But
some skillful advocates who hardly search the erist of the newly enacted or amended
laws may be a warred about their existence. In sasle; the advocate may produce the

law for the purpose of taking judicial notice.

As we witnessed from the phrage all these cases and.” under rule 49(2), the judicial
notice of law which is provided under rule 49[2]nsluded. And the court may resort for

its aid to appropriate books including laws. Butehthe question is what if the court is
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not a warred about the existence of the law oithvthe judicial notice has required.
Can the court refuse to take Judicial notice offslaav due to the failure of the party to

present the court with the said law?

In the first place, when the party requires therctutake judicial notice of law, it means
he has accessible to the said law. So, if thisuis, there is no justification that the party
can refuse to produce the law unless he has antioneto delay the case. Thus in such
case, the compromising idea may be, first the cebduld do its own research to
ascertain whether the said law is there or not.iBiie judges failed to find the said law
even after the necessary investigation, they cg@hyape law, which they believe to be
applicable even though it has repealed. Becausgdtties themselves should contribute

and help the judge for the maintenance of Judiiceyou agree?

However, unlike adjudicative facts, the judges camafuse to take judicial notice of law
if they are a ware about the existence of the Isaiceither by their own or by the help of

the parties.

If judicial notice is taken of a fact, can a pady his counsel who disagree after proof to
rebut it?

As said earlier, a party should call the Judgé&ntbn to the necessity or desirability of
taking judicial notice of certain fact. If the juelgloes decide to take judicial notice, his
ruling should be recorded. While if there is thiglglest doubt as to whether the fact is
true, the court must require the party to subnubpeven though it is mandatory to the

court to take judicial notice of law.

However, it does not mean that a judge may not naakestake in taking judicial notice
of fact or law. For instance, the judge may takeceoof verifiable facts by referring out
dated texts .As we know, amen's knowledge progsesbeough time with the
development of science and technology. What wasptable before ten years may not
be remained acceptable to day. For instance, assiscertain medicine, which was
considered as the best medicine few years befoyebmaliscovered dangerous. And all

up to date medical books may a advise the physin@nto prescribed .If ascertain

81



physicians gives such medicine to his patient heotmes guilt of imprudence or of

negligence constituting definite ignorance of higies. (see art 2031 of civil code).Thus,
if the fact that whether that medicine is dangerousiot is disputed, the judge should
refer the up to date medical books than the outdatess to a ascertain the truth of the
fact. Here, face in the case when a judge takasiglichotice of a fact whose existence is
really doubtful the objecting counsel is not bolnydthe ruling if he has evidence to offer
to the contrary. Because in taking judicial notodeverifiable facts, the court is required

to take in to consider the present developmentiehse and technology.

But the evidence offered to disprove the fact ofclhjudicial notice was taken must

have some foundation of credibility other wise toert will refuse to hear it.

Similarly, like judicial notice of facts, a judge ay take judicial notice of already
amended or repealed laws. In such case, the aljeatunsel can rebut it by showing the

law of which judicial notice was taken has repeaedmended.

Do the common law countries like U.S.A allow thedpiction of rebuttal evidence after

once judicial notice is taken?

In this regard, they argue differently in civil acdminal context. In the first place, a
court's power to take judicial notice is in no wamited by the fact that the case at hand
is criminal rather than civil. If the fact at harsda proper subject for judicial notice, the
type of case is immaterial. However, criminal ceurtay be more liberal than civil courts
in exercising their discretion to refuse judiciaktice and require proof. This is due to the

fact that the standard of proof required in crirhcese is higher than that of civil cases.

In the same token, they argue, that in a civil ctee court will not allow evidence

controverting the preposition covered by the jualiciotice. Because it is sometimes said
that judicial notice should only be allowed in cdbat are beyond reasonable dispute,
and there fore that if judicial notice is propesntradicting evidence is in appropriate. In
this sense, some argue that judicial notice resesnah irrebutable presumption even

though they have noticed the existing differencatsvben the two.
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However, regarding criminal cases, they have the which makes clear that criminal
jury is not required to accept as conclusive amy fadicially noticed. And some argue
that, this means the opponent has the right tedotte evidence contrary to a fact
judicially noticed due to the highest standard odgb required in criminal cases i.e

beyond reasonable doubt. Is this a good approafchldey?

Activity

Do you think there is any difference in the Ethapicontext regarding civil and criminal
cases as to whether the opposing side should lmevedtion of introducing contrary

evidence once judicial notice is taken?
Summary

All facts do not necessarily be proved .If all &abave to be proved, this may sometimes
result in an unnecessary delay of justice. Thushis unit, and you have seen situations
where one need not produce evidence. These sitgaie admitted facts, presumed facts

and judicial notice.

Admitted facts need not be proved. They have pdwevithdraw a fact from being in
issue and there by avoid need for evidence. Allissions do not have the power to

produce the above effect except the judicial adionss

The second situation is where the law takes igfanted that certain things are presumed

to be true if certain factual situations are sedtsthese are called presumption.

The third situation is when the court is bound aket judicial notice, that is, when the
court simply accepts the known facts in the logadis they are without further proof.
Such facts are: facts of common know ledge andiably facts that can be indisputably

be verified from text.
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Review questions

1- Judicial notice of facts of common knowledgeledes personal knowledge

.Explain this.

N
]

Discuss the difference between ordinary pregions and judicial notice?
3- What is the yardstick whether certain fadriswn to all persons or not?
4- Are there any disadvantages of proof withaidence?

5- Is it possible to take presumptions in crirhiteses?

6- Among types of presumption which is contraryhe principle of evidence?

7- How many types of presumption are there? [@istisere difference?
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Chapter three: Relevance and admissibility of evideces

Introduction

In this unit we will discuss the most important cepts in the study of evidence that is
about the concepts of relevancy and admissibilityother words, the unit focuses to
individual items of evidence, examining what iteans relevant and the procedure under

which they relevant.

Evidence must be relevant and--that is, it museratendency to make a fact at issue in
the proceeding be more or less probable than itldvbe with out the evidence..If
evidence is not relevant to some fact of consequémdetermination of the action, then
there is no reason to admit it. Thus, the unit Wificuss facts relevant to facts in issue
and relevancy of individual items of evidence likdevancy of character evidence,

circumstantial evidence, judicial judgments andilsinoccurrences.

However, the relevancy of evidence is ordinarilgessary condition but not sufficient
condition for the admissibility of evidence. for ample ,relevant evidence may be
excluded if it is unfairly prejudicial ,confusing sumulative due to different social or
policy reasons. Thus, the last section of the @rageals with relevant but inadmissible

evidences.

Objective

By the end of this unit, you should be able to

 Identify fact in issue

- Define what relevancy is in evidence law

- Explain relevancy, differentiate it from admissityil

- Discuss the relevancy of facts forming part of 8@ne transaction, motive,
preparation, and conduct, similar occurrences

- Discuss the relevancy of character, and circumstaavidence
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 ldentify when the court can use its discretionaswer in admitting or prohibiting
the admissibility of apiece of evidence, and

« Apply the rule of relevancy in practical case.

3.1 Facts in issue

Common to all criminal and civil cases is the needlentify the facts requiring proof in

a particular case to which evidence must be didedi&vidence is not relevant in the
abstract but rather to some preposition, and feretvidence to be admissible it must be
relevant to a material proposition. But before discussion on facts in issue, question as
to what a fact is has to be answered. As you maykmvidence is all about proof of
facts. The law of evidence does not recognize thimgthe abstract as, for example,
crime, marriage, contract, etc. The law of evideremices it down in to pieces of facts
so as to make it ready for proof. And it is possitd break down the provisions of the

substantive law in to a set of propositions cadisinents.
What is fact?

Fact means any thing or relations of things capableeing perceived by the senses and
includes any mental conditions of which a persotoisscious. Thus, every thing is a fact
the only difference is that some of the facts asnta (internal or psychological facts)
and some of the facts are physical (external fadtisg latter are the one's that can be
perceived by our five senses. Those physical featsbe proved or rebutted by direct
evidences. However, those facts, which are sulbjeche’s consciousness, are facts that
cannot be perceived by our sense organs. Thede teldacts of intention, negligence
(mainly advertent negligence), facts of good faittd bad faith. As you may know the
state of mind of the actor or of the accused isabgimportant in criminal cases where
mental element (meansrea) is an-element of evdyititen of a crime. But the question

is how can we prove mental facts?

One may infer the mental condition of a person fltasnconduct or from his words. It is
difficult to prove such psychological facts dirgctRather we can prove such facts by

taking circumstances cumulatively.
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Activity
Discuss the difference between physical facts agdhmlogical facts?

What is fact in issue?

Fact in issue is the fact, which is disputed betwie parties and to be resolved by the

help of evidence. Issue arises when a certairafieged to exist is denied by the other.
How can we determine fact in issue?

The law of evidence does not tell us what facts*afeeonsequence tive determination

of the actiofl. At base, that is a matter of the substantive taxgovern the case.

In criminal cases, the criminal code determinestwiia prosecution must prove in order
to establish an accused's guilt. In a trial forftthlee prosecution has to prove all the

elements that make up the offence of theft undesgecific provision.

As said earlier, in criminal cases, the accused sitanit without reservation. If he
admits with reservation, a court shall enter a gleaot guilty. And the whole charge
turns out to be in issue. Thus, all the essenlgahents of the crime are the facts in issue
and evidence must be adduced in respect of eathetoequired standard of proof,

beyond reasonable doubt before the prosecutiosuareed.

In civil cases, the facts in issue are normallyoéofound in the pleadings: that is in the
claimant's statement of claim any defense put favisg the defendant. In other words, a
fact in issue is determined in the process of frayaf issues at the first hearing. (see Art
246 of civ.p.c)

The pleading identify the substantive law and thet frequiring proof. In breach of
contract action, the material fact which needs @gploved by the claimant will be the
assertion that: the defendant owed the duty tooperf the duty of performing the

contract was breached (non-performance), as coasequhe claimant suffered loss.
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If admissions are made to all proposition of fadbjch constitute the claim, there is no
issue to be framed and the parties are calledgsant at issue (see Art254 of civ.P.c).
However, the parties may admit certain facts imess which case no evidence need be
adduced on that particular issue. For instanceéhénabove example, if the defendant
admits the issue of the existence of the contradtthe issue of non-performance but,
denies the existence of damage the fact in isslid&vl'whether there is damage or not”.
And the court may pass a judgment it thinks appatg@ron the admitted facts. (Art 242
of civ-p.c)

May one case contain subordinate facts?

As said before, trial is limited to the issues feahat the first hearing, which are affirmed
by one party and denied by the other. Such faats nagajor facts such have direct

relevance to the outcome of the case.

However, there may also a collateral or a subotdifact, which is not of direct

relevance to the out come of the case, but whichmeaertheless be raised at the trial .A
collateral fact is a fact which proves the minaues which is relevant to the major fact in
issue .For instance, first, those facts which affee competence of a witness to give
evidence is a collateral fact in issue. Evidenceclviproves a witness to be incompetent
perhaps because the witness has a mental illnesg@dence which prove that an expert
witness lacks the necessary qualification or degfesxperience to be competent to give

expert opinion evidence are common examples ohtashl fact in a case.

Secondly, fact which affects the credibility of atrvess is a collateral fact since the
weight to be attached to witness's evidence dependsart, on an assessment of the
witness's credibility. Thus, evidence may adducdclwhs relevant to a witness's
credibility such as exposing a motive for the wési¢o lie on oath.

Thirdly, collateral facts may have to be provedaasondition to the admissibility of
certain types of evidence. For example, in criminake, it is represented that the
accused's confession is unreliable or was obtaimedppression. Such a confession

constitutes an evidential fact relevant to the factssue in the case. The prosecution
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would have to prove the condition for the admidibof the accused's confession before
it could be admitted.

Activity
1. Discus the difference between facts in issuecatidteral facts?

2. What are physical facts in criminal law?

3.2 Relevant facts

What is relevancy? And how can we determine rel®van

Relevancy is the first principle of both civil andminal evidence .The fact in issue in a
case and any collateral facts can only be proveadolyicing relevant evidence. Whatever
the form of the evidence, whether testimonial, agoentary, real, direct or circumstantial,
to be admissible evidence needs to be both logieadtl sufficiently relevant. Relevant

evidence always has a bearing on the search farutiedetermination of a past event

Before discussing what relevant evidence is, ibester to consider Rule 6 of DER.

According to this Rule, where some one has to psmraething before a court he has to
prove either facts in issue or facts relevant wtsfan issue. For instance, in the case
where the defendant denies the fact that he boddla® money, the fact in issue will be

whether he borrowed the money or not. And this rbayproved by witnesses who

directly prove the fact in issue the witnesses raayinstance testify that they saw the

defendant borrowing the money from the claimant.

The other possibility According to Rule 6,is by yirgg a relevant fact which is a fact
connected to the fact in issue.

What is a relevant faet

In accordance with Rule 3 of DER, “Relevant factéans any fact which directly or

inferentially leads to one of the conclusions neaggto the proof or disproof of a fact in
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issue and a fact is said to be relevant to anatthen one is connected with the other in
any of the ways mentioned in the Rules. Thus, fritv above definition we can
understand that relevancy exists as a relation dertvan item of evidence and a fact in

issue.

Notice that relevance is always a relative ternt than saying that evidence is relevant
we must cite a material proposition to which itredevant. Because evidence is not
relevant in the abstract but rather to some prdposiand for the evidence to be
admissible it must be relevant to a material pramwos For instance, in the case where
whether X committed theft or not is an issue, & fhat X was found selling similar items
said to be stolen on an open market may be a maléaeat since it has a connection to
fact in issue. Therefore, any evidence which prdaesin issue directly or which proves

relevant fact is relevant evidence.

Relevant evidence has two components: materiality probative value. Materiality

refers the relational aspect of relevancy. Forevig to be relevant a logical relationship
needs to be established between the evidence &shded the fact to be proved. This
connection may be either direct connection or exticonnection with a fact in issue. If
the evidence is offered to help prove a proposititich is not in issue the evidence is

immaterial

Under Art 137 of cr.p.c and Art 263 of civ.p.c guess put in examination in chief shall

only relate to facts which are relevant to the éstube decided. Moreover, under Art 138
of civ.p.c the court may at any stage of the sejiat any document, which it considers
irrelevant or other wise in admissible. Even thougl codes nowhere specify what
categories of facts are relevant the above and gttowisions underline the importance
of relevancy. Thus it would be proper to raise bjection under Art 146 of cr.p.c or Art

270 of civ.P.c on the ground of irrelevancy. e thw of evidence we are not interested
only in the connection but in the capacity to pravedisprove a fact. Thus, the second
aspect of relevancy is probative value. This rezgunelevant fact to have the capacity to

prove. The point is that mere connection but withmebative value does not serve any
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purpose. It is, therefore, clear that relevancgnsefo the probative value of evidence and

its relation ship to the purpose for which it i$eoéd.

As said earlier, evidence is not relevant in th&tralct but rather to some proposition and
for the evidence to be admissible it must be releva a material proposition. But here
the question may arise as to what propositionsraterials and how one can determine
their materiality. To strength our knowledge onstlgoint, let us see the following
example. For instance, suppose that A is on toiatHe murder of B. A admits killing B
and he pleads self-defense however. He testifiéefml saw B again he said “I am going
to kill you now you pig and reached in side his kgic Luckily | beat him to the draw”.
"A" also offers the testimony of “C” that aftéretargument but before the killing, A told
C “I am going to buy more life insurance for my &ikids and dear old mother, because
B has a violent streak”. Here “A” offers evidence prove FAMILY, GENTLE,
VIOLENT and FEAR. Now the question is which progimsi is material proposition.

In the following diagram the propositions are reygrged by family, gentle, violent and
fear. And the evidence adduced to prove the abawpogitions are represented by
EVIDENCE

Famil
amiiv
Gent Fact in issue
EVIDENCE | Viole » i.e. whether A
Fea | killed B in self
defense or nc

First, A might offer evidence to prove FAMILY thegposition that he is a good family
man. Evidence probably is relevant to family bufoatunately for A, Family is not a

material proposition. Because, the proposition Heats a good family man is nothing to
do with the issue whether he killed B by self-dstor not.

Secondly, A might offer evidence to prove GENTLE froposition that he is a person
of gentle disposition. This is material propositidor if it is true GENTLE diminished
the probability that A would be the aggressor fatal fight.
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Thirdly A might offer evidence to prove VIOLENT, ah B is a person of violent
tendencies. This too is a material propositioniffdris true B is more likely to have been
the aggressor. And EVIDENCE is clearly relevant MIOLENT indeed that very

proposition is part of what 'A" asserted accordmif'.

Fourthly A might offer EVIDENCE to prove FEAR, tipeoposition that A feared B. This
proposition is material because if a feared B he l@ss likely to be the aggressor.

However, assume the evidence offered to prove VIRLEhat B is a person of violent
tendencies is excluded under the Rule. In this @ though the proposition is a
material proposition to the fact in issue, it maydonsidered as inadmissible evidence.

We will discuss at length about he admissibilityegfdence in 3.9

Therefore, since relevance has an infinitely vaei@uality assessing whether evidence is
relevant in a particular case is not always easge8sment of relevance is governed by
the cannons of logic, general experience and come®mse. As logic reasoning is

particular to the individual differing conclusioas to the relevance of evidence are likely

to arise.
Is it necessary that the evidence be conclusiveeotase?

"Relevant evidentaneans evidence having any tendency to make tistegice of any
fact that is of consequence to the determinatiorthef action more probable or less
probable than it would be without the evidence.

The trials will not ordinarily prove or disproveettfactual propositions absolutely and
indeed such absolute proof is rare if it existsakt Rather the proof will leave the
proposition some where in the range between toiallylausible and totally certain.
Thus, to be relevant evidence must have a roleahdetermination. That is it must either
raise or lower the probability that would be assijto the proposition in the absence of

the evidence.
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"A brick is not a wall”. A party's entire case is the wall; each evideptitam is a single
brick with a limited function. Relevant evidenceedeonly alter the probability of a

material proposition. It is not necessary thatdatielence be conclusive of the case.

While conclusiveness is almost never attainablécserficy is. Evidence to be relevant it
must have a sufficient degree of probative fora#fiSency of a body of evidence to

prove a proposition means that the evidence iscgiit to carry the proponent's burden
of producing evidence with respect to that propasjtso that the judge might conclude

to the degree of confidence required by the lawttheproposition is true.

Moreover, evidence will posses a sufficient degrieieelevance if the benefit of admitting
it out weighs the cost” interims of the risk thatmight cause confusion, multiply the

issues in the ease or lead to too many specuiafieences.

Activity
1. Discuss the two aspects of relevancy?

2. Now consider evidence that slightly increasespttobability that somebody else
committed the crime suppose that A” was stabbeatkatih outside her home and that her-
ex-husband is being charged with the murder. Shin@ldlefense be allowed to introduce
evidence that “B” had stayed with “A”, and th®” was an active drug user, on the
theory that perhaps drug declares to whom “B” owwthey murdered “A” by mistake,

or to send “B” a message?

3.3 Facts Relevant to facts in issue

As said earlier the codes nowhere specify whageaies of facts are relevant. Thus, here
the question may arise as to how we can distingailgvant fact from the irrelevant one.
As it is the case in the majority of instances, dieéermination of relevancy is based on

logic and common sense.
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However, DER gives hint as to which connectionaift$ should not be disregarded as
irrelevant. The following discussion focuses wiglgard to which facts that evidence may

be submitted in addition to fact in issue.

A . Facts forming part of the same transaction ( Re Gestae)

Rule 7 of DER state that: Any fact is relevant whithough not in issue, is so connected
with a fact in issue as to form part of the samaegaction whether both facts occurred at

the same time and place or at different time dadep

Res-Gestsae is a Latin term, which means thingse donsaid in the course of a
transaction. As stated in the rule, the facts rbasto closely related so as to form part of

the transaction. Transaction consists both physxcas and verbal facts (words spoken).

For instance, A is accused of the murder of B kiy.hihe following facts may be

considered as relevant facts.
1. Whatever was said or done by A or by B
e.g. The beating action of A

= The saying "you beach, | will teach you a lessow!i

= The cry, Have mercy, for God's sake! Or pleases saw!

2. Whatever was said or done by the bystanders abebhgng or so shortly

before or after.
e.g.. The actions of the bystanders to s&ve “
The cry;oh,the man is killed”

In the list of facts given in the above exampley yee how some of the facts are things

done or physical facts and other words spoken drayéacts.
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Regarding physical facts there may not be probkemdentify but with verbal facts. The
guestion is whether all that is spoken may be taeerelevant under rule 7. Declaration
or words spoken to be taken as res-gesta, theytbdwe spontaneous declarations to the
existing (startling) occurrence and not as a resuteflection thought. That means, the
declarations should be made by persons who arerires the time of the occurrence.
Therefore, if the witness rushed to a crime scan@earing the sounds of an explosion
and heard from the mouth of the by standards aghtd happened, his statement is not
part of the transaction. Here, the remarks of #rsgns who are not present or withessed
the incident could only be hearsay because theyt e picked up the news form

others.
What is spontaneous declaration?

Spontaneous declaration is an excited utteranceen@dh dramatic fact in issue. A
dramatic fact, in turn, is a fact so surprisingttihds capable of producing a spontaneous
un reflected verbal declaration in a normal pelganfighting, car accident, or murder. It
is not because one trained himself to cry so. Tdreyso natural to every person who is
healthy so startling happens, he cries. It doesnaiter who cries as long as the one who
makes the declaration was at the essence of theaticafact that caused the declaration.
Therefore, any one who heard the utterance mayequothe court even thought the

person made it doesn't testify.
What is the measure of time to satisfy spontaneity?

Spontaneous declarations are usually made of e @f the occurrence and the time of
the declaration. Because high time interval makesutterance non spontaneous. This is
to avoid the possibility of fabrication of factbgtidea is that, when a person declares in a
certain way to a dramatic fact, it is considerednat the person himself making the
declaration, but the event itself speaking throupke mouth of the person. The
spontaneity of the utterance guarantees that iesthnreflects the dramatic event even
thought it may be inaccurate in the case when rheigi@n is clouded by excitement of

the moment.
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Even thought normal spontaneous declarations acke méiile the transaction is being

executed or immediately after, there may be cerg@ips of time in some cases. If a
person fell un conscious, he is not expected toengigclaration in a certain way .He may
stay in a state of excitement for a considerablatthn. Thus, the declaration he makes
immediately the time he came back to his senses alsy be taken as spontaneous

declarations, though not spontaneous to the oagutere

Is the intensity of the act necessary to determvilether the event is startling or

exciting?

Some persons may cry to a simple occurrence dtieetbigh rate of sympathy they have,
and the other not. Thus, sufficiency of starting exciting should be determined
subjectively. What is important is the effect (ispontaneous declaration), not the
intensity of the act on the declarant .In a givase; the court may provide that, since the
wounds inflicted up on the victim were small, theist is not starting (exciting) which is
capable of producing spontaneous declaration. Al declaration should not be
admitted as spontaneous declarations. Here, adpatireasonable man's standard makes
the case very complex. So the effects of the wouwmdshe victims (or the declarants)

must be measured subjectively.
B .Facts being the occasion, cause or effect of faun issue
Rule 8 of DER reads as follows:-

Any fact is relevant which is the occasion, causeftect, immediate or otherwise of
facts in issue or relevant facts or which conséisuthe state of things under which such

facts happened or which affords an opportunitytfair occurrence or transaction.
In this rule you will specifically consider: occani cause or effect and state of things

(1) Occasion
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The time, place and condition of a certain act hefpto predict the possibility or
impossibility of something. If “ time, place andnmbtion” do not exist together, the

possibility of a creation act to take place is lpssbable.

Occasion inquires in to the existence of a favaraivironment for the alleged fact to
exist or not. For example, in the case whetherlie&iB by knife is in issue, the time and
place of the commission of a crime are relevanmay kill B at day time or at night. If B
was Kkilled at night, the question may a rise aadw a witness able to identify the killer
or the kinds of the knife i.e whether it is a chimade or not, unless there was an electric
light. Moreover, A may kill B in open market plade, dark corner or in forest. If the
prosecution alleged that B was killed in open maritee question may a rise as to the
reason why the persons in the market and the pofiteers failed to arrest the Kkiller.
Thus, proving the fact of occasion is relevant tmw whether there is a conductive

environment or not for the alleged fact to exist.

However, the occasion alone may not help much anlkesre is an opportunity. For
example, in a case whether A has stolen B's whibet his pocket, the fact that B was
trying to buy a bus ticket early in the morningrfrdGondar bus station in which too
many security workers were there is relevant. Thils about the possibility of the
alleged theft. However; assume that at the timthefcommission of the offence, all the
security workers were called urgently for a briefeting. This is exactly the opportunity,
without which the occasion is not enough in itdelfthe loss of the wallet. Where you
show occasion and opportunity you are heading tdsvélre proof of the truthfulness of
the alleged theft.

ii. Cause or effect

When there is logical causal connection betweenfaets, back and forth inferences that
are inference about the causes from the effecboutathe effect from a given cause can
be made. For example, in the case whether A muwitdBrés at issues, marks on the
ground produced by the struggle or the blood spbothe place where the murder was

committed are relevant facts since they are effefctise crime.
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lii. State of things

This is something that can be understood when yonpare facts the way they were
before and after an act. If books are arrangeddertain way, a person lives in a certain
way; a person's health etc. before a certain hapgen after, this is about state of things.
When this state of things is disturbed, it mustbkeause of something that indicates a
certain happening, For example, if the issue istimdrea property is stolen from your
room or not, the present state of things has sdangeth say about what has happened,
and that is relevant.

Activity

1. Discuss the relationships between presumption @ faith facts showing cause
or effect, or change of state of things?
2. The question is whether A poisoned B. The stat®'®health before symptoms a

scribed to poison and habits of B, known to A a&levant facts- Do you agree?
C. Motive, preparation, and previous and subsetgarduct
(1. Motive

Motive is the compelling force to do a certain athere can be no action without a
motive, which must exist for every voluntary acer@rally, speaking the voluntary acts
of sane persons has an emotion or motive. If sameehas motive to get money, he may
be forced to think of selling his car, committingbbery or theft. He may ever possibly
think of corruption.

Motive precedes intent that if you are given thdiw@you can prove intent. In criminal
cases where intention is the most important, podahotive is a step forward to the proof
of intention. For example, in the case where Aieltfor the murder of B, the fact that B
knew that A had murdered C, and that B had triehike money from A by threatening

to make his knowledge public, are relevant,
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Is the adequacy of motive necessary?

Adequacy is not a question, because very seriousesrmay be committed for very

minor and trivial motive. There fore, adequacyoes an issue. Any motive is relevant.

Activity

1. Is proof of motive relevant in civil case? What abtn some extra contractual
cases, which requires proof of intent to injure?

2. Is proof of motive relevant in negligent crime? Why

ii. Preparation

Motive leads to a specific intent the realizatidrwbiich may be preceded by preparation.
Preparation is normally refers to things you dateesult by trying to obtain the means.
Preparation on the part of the accused to accomtiies crime charged, or to prevent its
discovery or to aid his escape, or to a avert si@pifrom himself are relevant on the

guestion of his quilt.

Preparation does not exist in itself unless itelsted to a certain purpose. If somebody
has to prepare, he prepares for something. Thaes fbere is connection between
preparation and the thing for which he prepareseM/la person prepares to kill someone

he may buy poison, knife, etc.Thus, proofing tret € preparation is relevant..

However, inference from preparation requires thedative evaluations of all related
facts. Taking a single fact among the chain ofdattay easily lead us to a wrong
conclusion, because in the first place, the premeranay be an innocent preparation. For
instance, any one who buys knife doesn't mean hiéhatrepares to kill. He may buy it for
domestic use. But the inference may not be wronipefe was hostility between the
buyer of the knife and the person killed, and snity between the knife the offender

was found buying and with which the victim is seachave been killed.
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In the second place, there is also a possibilitg abandoning the plan voluntarily. That
means, a person may regret and ignore his plakillioig. This is the case of active or
voluntarily repentance. Therefore, all the surrangctircumstances have to be taken in

to account to avoid mistaken inference.
lii. Conduct (previous or subsequent)

The conduct of a party in relation to a fact inuesss relevant whether such conduct is
previous or subsequent to the occurrences of ttarfassue, for example, murder, theft

etc.

The behavior of a person is usually dominated bgtwie wants to do and what he has
done. Where a person wants to kill a person he male all types of preparation,

displace his family, sell out his property, etcislis previous conduct or conduct before
the killing of a person. After the killing a persomay not feel comfortable and may
attempt a number of things not to be detected emtified, or he may at least abscond or
hide or disguise himself. This is conduct subsetitethe fact to be proved which is also

relevant

The conduct of a party interested in a proceedirigeatime, when the facts occurred out
of which the proceeding a rises is extremely raleévAccordingly, the word conduct

does not include statements, unless those stateraeobmpany, and explain acts other
than statements. Statements made in the hearipgesence of the person whose conduct
is relevant is admissible since they influence dbeduct of the person. For example, in
the case whether A robbed B, the fact that, afteraB robbed, C said in A's presence, the
police are coming to look for the man who robbedaBd immediately afterwards A ran

away, are relevant.
3.4 Relevancy of Confession

As said earlier, judicial admission to be accepmas evidence, the court should have a
confidence on the truth of it. The accused may maldly confess for all sort of reasons,

for instance to protect some one or to avoid enalsament for themselves or others even
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where they are innocent of the allegations madenagséhem. Thus, unless a given
confession is true it shall not be relevant evigeid court may require the prosecution
to call evidence. This is the case of excludingafession on the ground of unreliability.
(see Art 134(2) of cr.p.c)

However, even though the given confessions are they are made inadmissible if they
are obtained in violation of rules of procedure.réde@mproperly obtained confession
evidences are rejected not due to the fact that éne irrelevant but because of legal

prohibition made in furtherance of interests likevacy and human dignity.

An out of court confession to be admissible it stidxe the one which is made before the
police officer or person in authority during theucge of interrogation. Here, confessions

made to other persons other than person in augremetinadmissible.

The out of court confessions shall be made in atzoare with the procedure of Art 27 of
cr.p.c. Accordingly, the investigating police officshall inform the suspect about his
right he has during the process of investigatiengihe right not to answer, access to a
solicitor ) and the effect of his statement (i.ey atatement he may make may be used in
evidence.). Thus, the confession obtained frond#éfendant who had not been cautioned
before being asked to in criminate himself may besaered inadmissible and may be
excluded on the ground of unfairness. But heregumestion that should be answered is
how could the court know weather the defendantlieseh cautioned before being asked
to incriminate himself .In Ethiopia, the investigapolice is required to write the fact that
the defendant had been cautioned before the conemesmt of investigation,
immediately after which the suspect is requiredsign on it .But the question arise
weather the police inform the suspect in did begliee confirmation on the police
investigation file. In one case, the attorney @& #itcused person brought an objection on
the admissibility of his client’s confession in tpelice station on the ground that his
client had not been cautioned before investigatiiut.the court refused the objection of
the attorney and accepted the confession givenrude7 of cr.p.c on the ground that

he could not rebut the sayings of the prosecutioe dourt’s decision reads as follow-
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In the case, the public prosecutor produced theudwnt which shows the fact the
defendant had bee cautioned before being askechdominate himself .And the
accused signed immediately after the writings @ shme page. As we understood
from the order of the writings, the accused gave donfession after his signature
which confirms the fact that he had been cautiobefibre his confession. Moreover,
the investigator police testified about the chaagel the fact of ‘warning’ in the same
manner with the contents of the document .Thus) thee cumulative observation of the
above circumstances, we gate the attorney’s olgjectin acceptable (Special first
instant court,Addis Ababa,crim.File No16/75).

Therefore ,as we understand from the above andr stimilar cases ,the objection of the
accused person on the acceptability of unlawfubifamed confession to be admitted by
the court ,he has to corroborate it with reliabtielences which have the capacity to rebut
the evidences of the public prosecutor (Mezgebu k&MIGAWINET,jour.of
law,vol.1,No2,Nehase 1981E.C ,p 36)

Moreover, the confession evidence shall be obtaitedugh the process of formal
interrogation. The police may obtain incriminatiagmissions other than through a
formal interview for instance, through unlawful takation of a court listening device or
through unauthorized surveillance methods. Moreotrex status of the suspect during
investigation should be take in to consider .Fatance, if the suspect was intoxicated,
the police shall wait him until he gets his conssitess. Because it is difficult to
conclude that the intoxicated suspect can give b@nfession freely and
intelegently.Thus, the confession given to the galivhere the suspect was in state of
intoxication shall not be admissiable.Do you agree?

Smilarly,theconfession obtained aftesuccessive and tired sum interrogation for along
period of time with out break should not be accep@&Espetialy this is true when the

police refused to supply the suspect with ,for erste cigarette where he is addicted of
cigarette.(Mezgebu Mitke,1981,pp50-52)

Consider the following activity.
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Activity

1. The investigating officers forced the two suspemplicated in the same offence to
share a cell. The defendants made incriminatingestents to each other. They did not
realize their conversation was being secretly reear. Would the statement of the

suspects be admissible as evidence?

2. The defendant was suspected of having stoledsgand theft. A police constable
posing as a potential buyer agreed to buy car fitten defendant. In the course of the
conversation, the constable asked the defendantlbogvthe car had been stolen. He
replied that two or three days earlier. May the doadmit the above confessions?
Why/why not?

Confession made by an accused person is irreldwaat criminal proceeding if the
making of the confession appears to the court @ teen caused by inducement, threat
or promise having reference to the charge agamsatcused person proceeding from a
person in authority. (see Art 31 of Cv.p.c). Asavecussed before ,there is the procedure
called “plea of bargain” in common law countrielseliUSA in which the police or the
public prosecutor can negotiate with the suspextélbcused that ,if he admit the
allegation brought against him ,they would help linrmitigating his penalty. And such
confession given under promise is admissible befweecourt of law. But this is not true
in our system, because under Art 31(1) of cr.p.@olice officer or person in authority
shall offer or caused to be offered any promisartg person examined by the police
including the suspect. Thus, a confession may lbtidad if it is obtained by oppression
of the person who made it which includes any indum&t, threat, promise or any other
improper method.(Mezgebu Mitike,1981,p45)

According to Art 19(5) of the constitution one dhadt be compelled to confess or admit
facts against him. And evidence obtained under cooer (whether physical or

psychological) shall not be admissible. Under A46 JIof the criminal procedure code,
one of the possible objections to evidence mayiratg from the way the evidence is

obtained. When we say improperly obtained evidemee,mean evidence obtained in
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violation of rules of procedure and the constitmtidhis makes the evidence illegal and

one shall not be convicted on something illegateithe means justifies the end.

Most of the time the court excludes confessionserduting the course of investigation
if the accused contended that he gave the statdmgesppression or coercion. However,
as we understand from the practice of courts, thefessions made during police
interrogation are directly relevant and admissiblany corroborating real evidence is
discovered as the result of the confession. Fdamte, “A” is arrested on suspicion of
murdering a five year old girl. Under sustainedsptge from investigating officers he
confesses to the crime and tells them where tHd'sluody, clothing and a knife he used
to kill her can be found. Thus, if the investigatipolice and others found the deceased's
body, clothing and knife by the help of the accuaad if they are produced as exhibit
evidence corroborating the confession evidenceh suamfession shall be admissible

before the court of law.

Therefore, some argue that the mere fact that &ession is obtained through coercion

does not affect the admissibility of any incrimingtitems discovered as a result of the
confession. When we come to the Ethiopian arenaeasnderstand from different cases,
the Ethiopian courts prefer to admit the incrimingtreal evidences discovered as the
result of the confession even though it is the aloained though coercion. For instance,
in one case the court considered a confession glueng interrogation as inadmissible

on the ground that it is not corroborated with realdences discovered under the
direction of the accused himself.(Supreme couddjé Ababa, cr. File No 153/79).

lllegally obtained evidence including confessionssents the court with dilemma: to
have a policy of excluding it every time would riésn too many guilty defendants being
acquitted there by diminishing law enforcement. ldoer, to have a policy that
continually condones police malpractice would daen#lge credibility of the criminal

justice system in the eyes of the public. In aoreffo resolve this dilemma, the criminal
courts shall have discretionary powers to excllldgally and unfairly obtained evidence

to be exercised in the particular circumstance=ach caseDo you agree?
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Activity

1. “The focus of the court's attention shall betbe methods used by the police in order
to obtain a confession, and the fact that the cssifen may be true is irrelevant to the
courts decision” Discuss?

2. “The fact that the discovery of articles as auk of an in admissible confession helps

legitimize that confession.” Explain?

3. “The more vulnerable the suspect, the more qigide he is to make a false

confession” Explain.

4. How do you see the relevancy of evidence oltaase result of an unlawful search of
a person or his property?

3.5Relevancy of Circumstantial Evidence

As said earlier, circumstantial evidence is evideti@at proves a certain fact indirectly.
This evidence is depends on the surrounding cirtamass. And those circumstances are
facts, which should be proved by, evidence and kvieisables us to make inferences

about the existence and non-existence of the allegdisputed fact.

The disputed fact is not the one stands indepehydd®ather it is directly or indirectly
connected with other facts in terms of place, tioneoccasions. The occurrence of a
certain thing may contain the occurrence of thesiothing or there may be another fact
created following the occurrence of the fact iruessThus, as far as such circumstances
have sufficient connection with the disputed faeyt are relevant.

What kinds of circumstantial evidences are there
Generally, we can classify circumstantial evidenods three;

They are 1. Prospectant evidence,
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2. Concomitant evidence and

3. Retrospectant evidence.

When the existence of a certain fact is at issue gikistence of previous thing or mental
status is relevant. This is the case when the fomfier the later, or which is based on the
forwards looking probabilities. For example, thelge may have to make conditional
prediction of what the plaintiff's income would lealseen in the period to date had she
not been injured. Or, if it is a material issue tiee it rained in a given afternoon is the
past, evidence that it was cloudy in the morning rassist the judge. Because a rainy
afternoon is substantially more likely when we knibve morning was cloudy than it was

before we knew whether it was cloudy or not.

Similarly, in the case when a thief “A” has cachedhe compound where a guard “B” is
stabbed to death, the intention of “A” to stealeatain property from the compound is

relevant to the issue whether “A” killed the guardot.

If the occurrence or not of a certain fact at acgjgetime is in issue, the occurrence of
other facts at the same time by the same persorel@eant as a concomitant evidence.
For instance, if the question is whether “A” contett murder at Gondar in specific
minutes of an hour and day or not, the fact thatth@ day and minutes of the hour, “A”
was at Bahirdar is relevant. Because, the factresgnce elsewhere is essentially in
consistent with the presence at the place anddilleged and makes impossible personal
participation in the fact in issue. This is thedheof alibi (a Latin word which signifies
“else wher8. However, prove of alibi may not be acceptalblg can be shown that the
accused was at such place as was with in a reaabnly few kilometers away. Similarly

as said earlier Res-gaesta evidences are relevaonhaomitant evidence too.

Retrospectant evidence is the opposite of prospeetadence. It is the case when the
existence of the later fact rifer the existencéhefformer or which is based on back ward
looking style of reasoning. If it is a materialugswhether “A” killed the stranger “B” or

not ,evidence that “A” was driving at high speed é&aled to stop even at red traffic light
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is relevant since after a killing a person mayttryabscond himself in order not to be

detected.

Activity

1. Suppose that to start we know nothing about “éther than that she is an animal.
Our hypothesis is “A” is a cow” and the evidence'fs has four legs”. The probability
of the evidence given the hypothesis is very higilevthe probability of the hypothesis

given the evidence is rather small. Do you agred&y

2. What is the difference between subsequent comdiube offender and retrospectant

circumstantial evidence? Discuss
3.6 Relevancy of similar Occurrence

What do you understand by similar occurrence?

When we talk about similar occurrences, the quedtiat comes to mind is “similar to
what?” Here, similarity is similarity to the fagt issue or disputed fact. If the issue to be
resolved before the court is fraud, similarity refether previous act of fraud committed

by the same person.

The fact that, he had done similar acts before am¢gustify the conclusion that for
whatever of similar acts, the accused is respoasBilit it may increase the probability
that the alleged crime committed by him. If for eyde, the defendant is accused of
having robbed a bank then our assessment of haly likis that he is guilty will almost
certainly rise if we learn that he robbed a ban& fw@ars earlier. Most people do not rob
banks, and a person who already has robbed a banére likely to rob a given bank on
another occasion than a person who has never donéven if the probability that a
given person on who has robbed a bank in the pidistoly a bank in the future is quite
law-and recidivism rates suggest that it is notttzdit low- it is presumably many times

greater than the probability that a given person Was never robbed a bank will do so.
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However, similar occurrence shall not be used tw/ra fact in issue. Because, like
character evidence, evidence of similar occurreneg produce an unfair bias, in the
sense that it is likely to divert the attentiontleé court from the fact of the issue before
the court to the general character of the accuse@ sharacter is the cumulative effect

of similar behavior of a person.

When does evidence of similar occurrence relevant?

Even though evidence of similar occurrences aregelevant to prove a fact in issue, they
are relevant to prove whether a person did somgtintentionally or accidentally. The
task of determining the existence of sufficienftieih between the act in question and

those similar occurrences is left to the discretbthe court.

Similar occurrences to be relevant, there must lla@esame characteristics with the act
in question. Firstly, if the issue to be resolvedodoe the court is fraudulent act, it is not
relevant to produce previous acts of theft. Seggmatevious similar fraudulent acts must
have similar characteristics with the fraudulent iacissue. For instance, a trader “A”

was found selling banana mixed butter in her slepeatedly. One time a buyer after he
has bought butter discovers that it is banana mikkdv similar sale of banana mixed

butter is relevant since it may help us to esthlthe element of knowledge and there by
indicate that the defendant's participation in #Hikeged fraudulent scheme was not
innocent or accidental, but intentional. But, sanilsale of second hand clothes is
irrelevant to know whether the defendant sold taeama mixed butter intentionally or

not since previous similar occurrences have diffeoharacteristics with the alleged act

in issue i.e fraud on sale of butter.

Moreover, sometimes a single similar occurrence matybe strong enough to indicate
the intention of a person towards the commissiothefalleged act. Because if it were
once you would say it is done by mistake, but whierés repeated it should be
intentional. However, even though the similar ocence is a single one it may be
relevant if the defendant knows his wrongful actedliately after the occurrence. For

instance, “A” try to purchase a thing by forgedenat shop “A” but the shop keeper
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refused to accept the note and informed him thatnibie is forged. However, knowing
this fact if Ato”A” try to purchase a thing by ugjrthe same forged note from shop “B”,

his previous act is relevant even if it is a singlevious similar occurrence.
Are similar occurrences relevant to understand diaie term in a course of businéss

Similar occurrences concerning contracts or busigeslings may be relevant to prove
the terms of a contract, the meaning of these tamdsa business custom. If for example,
the contracting parties used to take one “Genbofiva@skilograms of honey, and later
disagree as one of the parties says one “Genb8’kgms, previous similar cases are
relevant to determine the meaning of the disputech.t Please reade Rule 16 and 17 of
DER

Activity

1. Guled is accused of killing one of his wives, whowhed in a bathtub. He
contends that she died of an epileptic seizure. grosecution offers evidence
that two other wives of Guled's also died in théhldab. Is it admissible?

2. Grume is charged with possessing and selling stolg®o cassettes, and to show
his knowledge that the cassettes were stolen tiver@ment offers evidence that
previously he had sold very cheaply 38 TVS thatdw obtained from the same
source. Is it relevant?

3. Hagos owned Isuzu car that has burned down anddsesed on his policy
against his fire insurer.

A. Can the insurance company introduce evidence thatdather cars owned
by Hagos have also burned down?

B. What if the insurance company has evidence that eht¢hose previous
fires was caused by arson?

4. Discuss the difference between bad character evalemd evidence of similar

occurrence?
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3.7 Relevancy of Judicial decision.

One act may entail both civil and criminal liabjlitbecause most of the time a criminal
act entails extra- contractual liability. Sinceicsases unlike criminal cases, affects the
personal interest of the victim it is up to thetwicto institute or not to institute a civil
actions. Thus, in the case when a certain actlsriath civil and criminal liability of a
person, the plaintiff will have two options regargihis civil claim. First, he may institute
his civil claim in civil court independently. Thévi court shall not wait the judgment of
a criminal court. Both criminal and civil courtsveato decide cases brought before them
independently upon the evidence offered to eacthem. Secondly, the plaintiff may
apply to the criminal court trying the same case da order that compensation be
awarded for the injury caused. This is the cageiotler of criminal and civil cases.(see
Art 154 of cr.p.c). However, the court may refulse plaintiffs application due to one of
the reasons provided under Art 155 of criminal pthae code. For instance, the court
may reject the application of joinder if the hegriparty's claim for compensation is

likely to confuse, complicate or delay the heamfghe criminal case.

Thus, it is important to determine the relevancyjusficial decision incases of joined-
suits and non-joined suits. Now we will discuss fislevancy of criminal court judgment

in civil cases dealing with the same matter ands/ibe verse.
Is civil court judgment relevant as proof of guiltcriminal case?

As said earlier, the plaintiff may institute a tiaction independently in civil courts. And
a civil court shall not wait the judgment of a cma court. Most of the time, a civil

cases may get judgment with in a short period wietithan the criminal cases. For
instance, a civil court may pass judgment on thenission of the defendant in first
hearing. (see Art 242 of civ.P.c). While a crimir@urt may take longer time in

examining evidences. Thus, a civil court may pasgment before a criminal court. In
such case, a question as to the relevancy of jagdments may arise. However, in the
case of joined suits, a court always first adjuisahe criminal case before the civil
case. (see Art 158 cr.p.c) Thus, in case of jomdts the question of relevancy of civil

judgments may not be aroused.
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Generally, judgments of civil court are not relevand binding evidence on criminal
courts. This is due to the reason that the stanafgodoof required for each case, criminal
or civil is different. In criminal courts, the stdard of proof is the formula of beyond
reasonable doubt while in civil cases decisionaseda on preponderance of evidence.
Thus, evidence which is sufficient for civil cageay not be strong enough to prove guilt

in criminal case.

Is criminal court judgment relevant in civil cas#saling with the same matter?

As to this point, common law and civil law tradii® have different positions. At
common law proof of conviction or acquittal by &anal court is not relevant in a civil
court suit dealing with the same matter. The reasog, in the first place the civil court
should be as capable as the criminal court in degithctual issues based on evidence
presented before it than depending its decisiorthen“opinion “of the criminal court.
And in the second place, the degree of proof nacgds find a given fact in dispute is
different in two courts.(beyond a reasonable danbtriminal court, preponderance of

evidence in civil cases)

However, in civil law tradition (especially Franead Italy) the judgment of criminal
courts (whether conviction or acquittal) are birgdon civil court. In France, the injured
party or his representative can claim compensaither in criminal court trying the case
or in other civil court having Jurisdiction. If tretaim for compensation is instituted in
civil court, this court shall require the judgmerdftcriminal court. And this civil court is
bound to accept the criminal court Judgments adeege. But what if a criminal case is

not yet instituted or gets judgment? Shall a @wilirt wait the criminal court's judgment?

Is evidence of the criminal court judgment admissib a civil case in Ethiopia dealing

with the same matter

To answer this question let us examine the relgvahcriminal court judgment in two

cases: Joined suits and non-joined suits
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A. Joined suits

As said earlier with the permission of court, ciedse may be joined with criminal case
in criminal court. In this case, the court shalsffidetermine the criminal liability of the
accused before deciding on the question of compiensd here is a possibility where the
judgment in criminal court can be applicable toidecivil claim, which originates from
the very crime for which the accused is convicted.

Where the accused is convicted this criminal cdromcwill have a direct relevancy to
determine the civil liability of the accused. Thssdue to the reason that the standard of
proof required in criminal case is higher than tb&activil case. Thus, evidence which is
sufficient for criminal case is more than enouglptove liability in civil cases. Here,
once the civil liability of the accused is detersunby the criminal court, the injured
party shall not be allowed to institute the sanwd suit in civil court due to the principle
of Res-judicata. (see Art 50fciv.p.c)

However, where the accused is acquitted or diseldarpe question of civil liability or

compensation shall not be adjudicated by the theniral court. Rather, the court shall
inform the injured party that he may file acclaigamst the accused in civil court having
jurisdiction (see Art 158 of cr.p.c).Thus; the aitigl judgment of the criminal court does

not have any relevancy in civil cases.

B. Non-Joined suits

This is the case when the civil and criminal saits instituted independently. Here, the
result in criminal court may be either acquittalconviction. If the result in the criminal
court was acquittal or discharge, Art 2149 of cimdde specifically provides that the
criminal court judgment shall not have abiding effap on the civil court in deciding
whether an offence has been committed. Becaughgifirst place a certain act may be
considered as anon- criminal act due to the faadt iths not provided in criminal code.
Moreover, even though the act is a crime, the aztusay be acquitted due to the fact
that the alleged act is made through necessit{vdeénse or unforeseeable accident.

But, on the other hand, in extra-contractual cheestogan isévery damage caused shall
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be good. Thus, a person who is acquitted in criminal casgy be held liable in civil
case. Furthermore, thébéyond reasonable dotibstandard of proof in criminal case

justifies the non-admissibility of criminal acquaittin civil case.

However, even though the court is not bound by @uittal or discharge by a criminal
court, it may of its own motion or on the applicatiof any of the parties to a suit

requires the production of records or judgmentsrimhinal court. (see Art 145 (1) of civ-

p.C)
Is criminal court conviction binding on civil cosft

When the result in the criminal court is convictitimere in no provision which explicitly

states as to whether a conviction is or is notibmadn civil court.

Even though Art 2149 of civil code specifically tgts that an acquittal is not binding on
the civil court, it does not provide the bindindeet of criminal conviction in civil cases.
However, if we see from the angles of the stanadrdroof required in the two cases
evidence which is sufficient for criminal casegmsre than enough to prove liability in
civil cases. Since the beyond reasonable standardigher than preponderance of
evidence. If this is so, the civil court shall n@quire the production of additional
evidences to determine the civil liability of thecased. Rather the civil court may
require evidences to decide on the question of @m®unt of compensation to be

awarded.

Moreover, under Art 2035 of civil code the accuse@xtra contractually liable by the
mere fact that he infringes the provision of crialinode. Because Art 2035 of civil code
points out that an offense is committed when aqueisfringes any provision of law,

decree or administrative regulations. That is wigriminal court when suits are joined
makes the accused civilly liable if he is convictéthe acontratio reading of Art 158 of

er.pc)
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Activity

1. In case of non-joined suits shall a civil cowaits the decisions of a criminal court?
What will be the relevancy of criminal convictiomade after the civil court's acquittal

judgment?

2. The Ethiopian law follows which legal traditi¢the common law or civil law) as to

the relevancy of criminal court judgment in civdlses dealing with the same matter?

3. Assume the criminal court made the accusedlycilidble based on the criminal
conviction. While later the appellate court acoeittthe accused by reversing the
conviction judgment of the lower criminal court. &hvill be its effect on the civil case?
Does it make any difference if the suits were roomed?

3.8 Relevancy of character evidence

As a rule relevant evidence is worthy of acceptamcis admissible. This however does
not mean that every relevant evidence may be btdwgfore the court merely because it
is relevant. Relevant evidence may not be adniéssibit has the tendency to result in

an unfair prejudice.

One of the examples of relevant evidence that baarduse sympathy or hostility is
character evidence. Because of this both the ldwheoprocedure and evidence rules
fight against its presentation.

What is meant by “Characte®

Before discussing the relevancy of character ewidénis important to say something on
the meaning of “character”.

The word “character” includes bothliSpositiori and “reputation”. Thus, we may have
character evidence of two types. The first is engdeof disposition of a party in a party
in a particular instance for a particular charad¢teit related by someone who has had
enough experience with the individual(e.g. friemdyk mate or family member) to know
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that disposition. This is when the witness gives twvn personal opinions about the
character of an individual based on his personaliigs with the said individual. Thus,
this character is the one which may be known byesora who had enough experience

with the individual than by the community in geriera

However, the second type of character evidenceviderce of general reputation in a
particular community. This is the general charadfea person which is known by the
community in general. It is the community opiniootrthe opinion of a particular

individual that determines reputation. Here thenapi given in court must be based on
what the witness feels to be the individual's rapah in the community for the particular
trait not the individual's reputation for that travith the witness based on particular

dealings between the witness and the individual.

Now the question may arise as to which type of attar evidence is relevant to show the
“character” of a person before the court when dattaratself is relevant. When we talk

about “character”, it is the general character égehreputation) evidence is relevant to
show character rather than the character which atearirom the personal or particular

good or bad acts of a person.

Activity

“The witness who gives general reputation testimehgll be the one who knows the
person”. Do you agree? How can we distinguish gehe&eputation testimony from

hearsay?

The relevancy of character evidence is differentivl and criminal cases. Thus, in the
following paragraphs we will discuss the relevamdycharacter evidence in civil and

criminal context.

In civil cases, character is generally irrelevalRbr in stance, the character of the
contracting parties are irrelevant to determine iisele “whether there is a contract or
not”. However, there is an exception in which cltgais relevant in civil cases. This is

when character itself is in issue. In some civées the issue will be whether the person
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has good reputation or bad reputation. This is imuzase of defamation. In the claim for
compensation for defamation, the truthfulness efdiefamatory statement is a defense.
Thus, the defendant can produce evidence of baddadiea of the plaintiff (see Art 2047

of cv.c). Here, the nature of the issue itself celsphis kind of evidence to be produced.

In criminal cases good character of the accusetirays relevant. Here an accused may
show evidence of good character for the particukdt or traits involved in the crime or

crimes with which he is charged.

How do you think does good character become ret&van

The good character of accused may be the basbkd@résumption of innocence. A man
with a good character may be less likely to comamitiminal act than a man with a bad

character.

In criminal law, the focus is on the guilt or thiaime worthy state of mind of the accused,
that there is no crime where there is no interit.tdhus, since a person reputed for his
good character may not easily be suspected withmission of a crime with intent, the

accused may be interested to bring evidence ajdos character.

Do you think a bad character is relevant in crinlicases?

In principle the fact that the accused person hbadacharacter is irrelevant in criminal
cases. (see Rule 47(2) of DER). Art 138 and Art &%he criminal procedure code

prohibit the disclosure of the character or anteoeslof the accused before conviction. If
they are disclosed they have the potential to @&dbse judge's hostility against the
accused without regard to the evidence adducedaeephe alleged crime. The judge
might decide that it would not be such a terrilbieng to convict him even if he did not

commit the crime because he is bad person who doeseserve to be free. Thus, a
conviction should be based upon proof of the elésmehthe offense before the court and

not up on inference drawn from a prior bad characte

When a bad character does relevant in criminal @ase
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As said earlier bad character is irrelevant in grahcase. But if the accused produces
evidence of good character in his favor, the pulpifosecutor shall be allowed to
challenge him. The accused should not be allowedke advantage of the system and
get the benefit of a reputation he does not in ffasses.

Moreover, bad character evidence of the accuserhlis irrelevant before conviction.
After conviction, bad character evidence may beduseaggravate sentence. (see Art
149(3) of cr.p.c)

What is the difference between Art 138 and Artdf4&;p.cod®

Art 138 of criminal procedure code disallows evides of bad character before
conviction. But Art 149 of cr.p.c freely allows Ihogvidence of bad character and good
character after conviction for the purpose of aggtiag or mitigating sentence. Good

character will be produced for mitigation and badracter for aggravation.

Activity

1. “Character is what amen really is. Reputation isawhhis neighbors say he is
“Explain.

2. Can the prosecution present the accusede's badactarif the “bad character”
it self is in issue?

3. “Accused's good reputation or disposition for therfpcular trait involved muse
be reasonably connected in time with the time af dlleged offense to be
relevant” Explain.

4. Do you think the previous conviction of the accusedconsidered as bad
character? If so, can the prosecution produce aeda% previous convictions in
the case when the accused introduce evidence gbbis character?

5. Can a witness give general reputation testimonyualioe person in fact he does
not know personally?

6. Can the prosecution produce good character evidencerder to mitigate the
punishment? Why?
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3.9. Relevant but inadmissible facts

Relevancy is a necessary condition for admissybillowever it is not a sufficient
condition to guarantee fact to be admissible inrcofi law or before other decision
making organ authorized by law. This is becausesthee legal prohibitions against some
relevant facts to be produced as evidence for kaaid public policy reasons as stated

below.
3.9.1 Admissibility: General

There is the principle of law of evidence that ewide that is not relevant is not
admissible. If evidence is not relevant to some tdaconsequence to determination of

the action, then there is no reason to admit it.

However, relevancy does not guarantee admissibildy countervailing factors may
weight in favor of exclusion. For example, relevanidence may be excluded if it is
unfairly prejudicial, confusing, or cumulative. Bugr more, variety of social policies
operates to exclude relevant evidence like in e of evidence protected by private

privilege or public interest immunity.

Evidence is in admissible if rejected for some osasther than relevancy. Admissibility
is, there fore, abroad concept under which rulegkalusion of evidence irrespective of
its relevancy are grouped. Thus, inadmissible exdidemay not be received before a

court, no matter what is relevance might be.

In many cases, evidence may alter the probabifity material proposition in minuscule
degree due to the mere connection it has with dbeifh issue. However, we should be
concerned not only with the binary (i.e. yes-or-gagstion of whether a given piece of
evidence is relevant, or not but also with the tjaesof degree. That is, how much does
the evidence alter the probability of the matepiaiposition for which it is offered? And
this probative value of the evidence must be hteig) against countervailing factors to

determine its admissibility.
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Among those factors arewaste of timéand, what is really a type of time wastage,
“needless presentation of cumulative evidence”sTdoncern arises where substantial
amount of other evidence has already been intrablasdo the relevant fact or where the
evidence is viewed as collateral i.e. where mudtipburces of similar and contrasting
evidence establish the same fact, such as tenss#seall testifying to the same speed of
the car. Thus, the court may exclude evidence wiricthe context of the litigation is

merely repetitious or time consuming.

“Consideration of undue defajs another fact. This factor addresses not sohmhmwv
long it will take to present the evidence but h@nd the trial must await the evidence,
for example, if in the middle of the trial a padgcides that he wants to add a witness
whom he had no previously designated but the wstieesiot immediately available, the
court may decide-depending on all circumstances-ttie extra-wait involving cost and

inconvenience to the court and the other partsespt worth while.

Moreover, no document which should be but is noteaed to or filed with the pleading
or produced at the first hearing shall be receiedlter stage in the suit on behalf of the
party who should have so annexed, filed or progeedowever, as an exception, the
party who failed to produce such documents in fuesaring may apply to the court and
the court may adjourn the hearing on such terms &ssts or otherwise as it thinks fit.
(see art 137(1) (3) and Art 256 of civ.p.c ). Butpractice, the party who failed to filed
with the pleading or produce of the first hearirggd the provision of Amendment of
pleading (Art 91 of civ.p.c) rather than Art 256@iv.p.c which is not appropriate in this

case

Another of the factors isthe danger of undue prejudice'alFexample, proof that an
accused has along criminal record might encourageesjudges to convict him even
though they are not persuaded beyond reasonablet éout his guilt of the crime
charged in this case .Thus, according to Art 13€mp.c., it is prohibited to disclose the
previous convictions of the accused since its grebavalue is outweighed by an unfair

prejudice it creates.
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When does evidences may be rejected by the court?

An evidence may be rejected or not received bytcmurtwo reasons. One, if it is not
relevant and secondly, if there is a legal prol@hitbehind it. Therefore, in short, to be
admissible, evidence has to be relevant to a nahtgoposition, without any

exclusionary rule preventing admissibility.

Activity
1. Admissibility is a question of law than a questof fact? Explain

2. Does evidence obtained under coercion has atgvarecy? What about its
admissibility?

There are also some facts which are relevant buthmmay not be proved. We will
discuss such facts in the following sections.

3.9.2 Public policy and privilege

1. Public policy.

Even though, the evidence is relevant, it may b#hipited from being produced as
evidence before the court of law. One of thoseasitns is the case of public policy. This
is because if they are disclosed, the nationakesteand governmental secrecy or the
administration of judicial process may be affect@dotecting governmental interest
means protecting public interest. And the publiteriest prevails over the individual

interest. That is why their production is prohidifer the interest of the public in general.

There are three relevant evidence which may bptrtreed in the name of public policy.
These are evidence as to affairs of state, in foomdor the detection of crime and

helical disclosure
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(i) Evidence as to affairs of state

No one shall be permitted to produce any unpubtisifécial records relating to affairs
of state or to give any evidence derived there femept with the permission of the
minister of the department concerned. Here, th¢ flaat whether the document in
guestion is public or private is immaterial. Ratliee question should be whether such
documents can be produced with out injury to puiblierest or not. Evidence which may
fail under this category may be the one which comcegovernment secrets or public
security, information concerning the stand and oigion of military force, and other

internal security matters which may potentiallyirgd the nation's international relations.

(i) Information for the detection of crime

No police officer shall be compelled to point ol tperson or the ways from which he
got any information as to the commission of anyewnfe. If we compel the police to
disclose the person who gave information, it magcalirage others not to give
information about the commission of the crime. émg cases, like corruption case, the
government may provide money to those people infggnthe commission of the
offence.

The investigating police officers shall carry oit duties of not withstanding that they
are of opinion that the information they may ree€livs open to doubt. This means the
person may inform the police about the commissioa orime either through telephone
or letter secretly with out telling his name. (Se& 23 of cr. P.c.)Because the informing
person may fear that the criminals will harm hinthiéy aware the fact that he is the one
who informed the police about the commission of thiene. In this situation, if we
compel the police to disclose the name of the imfog individual, persons may prefer to
keep silent and failed to inform the commissiorhef offence to the police. In return this
may affect the task of criminal investigation amdninal justice since the police alone

can not detect crime and criminals without the loélfhe society.

Moreover, no police officer shall be compelled tsctbse the information as to the ways

of detecting a crime. Because, if the criminalsaaenabout the tactics of police as to the
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detection of a specific crime, they may come uphwat more sophisticated way of
committing a crime which is beyond the reach of plodice, and affect the process of

investigation in the future.
(ii) Judicial disclosures.

No judge shall be compelled to disclose the jutljoiacess of a given case or judgment.
This is to protect the principle of independencgudiciary. Courts of any level shall be
free from any interference of any govern mentalyhapbvernment official or from any
other source. Otherwise the executive organs may 8 independence of judiciary.
(Art 77 of FDRE constitution)

2. Privilege

The purpose of excluding certain relevant eviderfeesn being produced before the

court of law in the name of privilege is to proteetrtain social interest, which prevails
over the individual interest. For instance, no pera/ho is or has been married shall be
compelled to disclose any communication made to duming marriage by the person to
whom he is or has been married. This is the caspaifisal privilege provides to protect
the marriage or the family from being dissolved ttu¢éhe break of secrecy by one of the
spouse. Similarly, there are privileges provideprtect professional secrecy like in the
cases of client- Advocate, patient -physician, pnidst- son relations. We will discuss at
length about privilege in chapter 4.Now what isuieed is to inform you that privilege is

one of the grounds of inadmissibility of relevawuitdences.

.3 -Parole evidence or extrinsic evidence in relain to document

Can you state the best evidence rule? Does theipteof the best evidence rule have an

exception?

Before discussing the admissibility of extrinsigd®nce, it is important to know the best
evidence rule. The best evidence rule providestttgabest proof of a document's content

is the document itself. A written document can dmdyproved by the instrumentality of
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itself. In proving the terms of writing, where suelims are material, the original writing
must be produced, unless it is established thatidcement evidencing the contract has
been destroyed, stolen or lost.(Read rule 53-3JER and, Art 2003 of civil code which

provides the best evidence rule for contract.)

What is the essence of the parole evidence rule?

The parole evidence rule restricts the use of msitrievidence be it oral or written and
requires that the party proves his case exclusibglyhe evidence of the contents of a
writing. As opposed to the best evidence rule,ghmle evidence rule does not require
that the evidence of the document be the docunseit hot oral or other evidence of the
contents. Instead, it simply limits proof of thectfdo the contents of the writing and
prohibits consideration of any evidence which cadigts, alter, vary, change, and

modify any of the terms or provisions of the writi@greement.

The rational behind the parole evidence rule ig tine parties by reducing their
agreement to writing are regarded as having intrnide writing they signed to include
the whole of their agreement. The terms and prorssicontained in the writing there

because the parties intended them to be their.

For instance, “A” instituted acclaim against “B” &me breach of loan contract. And he
annexed the original document signed by the defgralathe value of 1600 birr. But the
defendant disagrees as to the amount of the lo&oiewed. And he provides a defense
witnesses who are ready to testify that the amobitwan is not as prescribed as in the
contract. Rather it is 1060. In this case, the tamall not accept the defendant's
witnesses. Since neither party is permitted subm@tuto show that the contract they

made is different from the terms and provisionthay appear in the written agreement.

Art 2006(2) of the civil code provides for the plarcevidence rule for contracts.
Accordingly, no proof by witnesses or any presumpiis admissible against statements
contained in a written instrument. Here the artabes not provide whether it is possible

to challenge the contents of a written contracothyer written document.
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When we observe the practice of courts, some judtgnsupports the sprit of Art
2006(2). While others provides the possibility afiation of the contents of the original
contract by another contract entered by the parAesording to Art 1722, a contract
made in a special form shall be varied in the séonm. This means if the original
contract was made in written form, the parties eary its contents by another written
contract .Thus, even though proof by witness or angsumption is in admissible proof
,by another written contract is admissible agaistttements contained in written
instrument under Art 2006(see Art 1722 of Civil epdo you agre@

The parties may differ as to the proper or intenahegning of language contained in the
written agreement, where such language is ambiguwususceptible of different
interpretation. To ascertain the proper meaningireg a construction of the contract.
Therefore, rule of interpretation permit the inwoton of evidence in order to resolve
ambiguity and to show the meaning of the languagpleyed and the sense in which
both parties used it (Redid Art 1734 and 1736 ai code).

Summary

In this unit, we have tried to see what relevanidence is and the rules and the
exceptions as regards relevant evidence. Evidencgaid to be relevant if it has a
tendency to prove or disprove a certain factuagation. Relevant evidence may be
direct or circumstantial. Obviously, if you can peothe fact in issue directly, that is
recommendable. But this is not mostly possible tedefore, you prove the existence of
the relevant facts or surrounding facts or circameés from which the court can make

an inference about the existence or non-existehtteealisputed fact.

Even though the codes no where specify what catsgof facts are relevant, the DER
gives hint as to which connection of facts thattionot be disregarded irrelevant like

the facts of motive, preparation, state of things,gestae and the like.

Evidence which is relevant is generally admissittlewever, there are times where
relevant evidence may be inadmissible. Therefonejlrer of reasons prohibits relevant

evidence from being admitted like trial concernd poblic policy concerns.
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Review Questions

1. Go to your near by court and inquires information how registrars and judges
differentiate between relevant and irrelevant eva@s to real case from the initial stage

of institution of legal action.

2. What is the difference between
a)cause and occasion

b) Motive and criminal intention

3. Is the school record showing that A has beem@eledged by Ato B as his daughter
acceptable proof of acknowledgement of paternity®l were a judge, do you reject the
school record on the ground irrelevancy? ( see 48t2),Art747(2),and Artl460f civil

code)

4. Suppose that you are a lawyer and Mr. Alemitpr@@ches you inorder that you
represent her on her legal action that she is gtwnigstitute against Mr Woyesa who
claims to be the only heirs to Mr ketema's estdtavever,MrsAlemitu is a child of Mr

Ketema and his mistress Mrs Emebet .Having beeengihese facts what relevant
evidence are you going to look for in order that yall get decision of the court in your

favor.

5."Proof of preparation is immaterial unless thenmal used it for the realization of the

alleged a fact" Do you agree? Explain?

6. The question is whether A was robbed .The faat $oon after the alleged robbery, he
made complaint relating to the offence, the cirdamses under which, and terms in
which the compliant made, are relevant .Do you e@M/hy /could your answer differ if

the statement was made without making any comfiant
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CHAPTER FOUR: ORAL EVIDENCE

4.1 Introduction

After it is decided what facts are to be provedonrt (facts in issue & relevant facts),
the next step is how to prove these facts or toosbahe method of securing their
consideration. Most evidences submitted during tti@ consist the testimony of
witnesses to facts they claim to have seen, hdeltd tasted or smelled. There are few
cases where only real evidence is offered and nmaone where only oral evidence is

available.

In systems of proof based on the English commontiadition, a withess who has sworn
or solemnly affirmed to tell the truth must addwamost all evidence. The bulk of the
law of evidence regulates the types of evidence rtiey be sought from witnesses and
the manner in which the interrogation of witnesdes conducted during direct

examination and cross-examination of withnesseseiQipes of evidentiary rules specify
the standards of persuasion (e.g., proof beyorghsonable doubt a trier of fact of such

as a jury must apply when it assesses evidence.

This chapter deals with such type of evidence datiml evidence. After showing the
general concepts of oral evidence, the chapterdeidl with competency of witnesses.
The principle concerning competency is that allspas are capable of testifying before

the court. The chapter will deal with the excepsiom the principle.

The justifications for granting privileges to sogmup of persons will be the concern of
this chapter. In addition, the lists of privilegese covered. Hearsay evidence
(justification for exclusion and exceptions to astbn) is also part of the discussion of

this chapter.
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Chapter objectives:

Successful reading of this chapter will enablertdagler to:

» Explain the importance of oral evidence in proviagts;

» List the grounds of incompetence;

» Explain the justifications for privileges;

» List the type of privileges;

4.2 Oral evidence: Definition

The Blacks law dictionary, which is thd" &dition, defines oral evidence d@¥erbal
evidence: which is given by word of mouth: the destimony given by witnesses in
court”. That is, oral evidence is ordinary kind of evidergiven by witness by word of
mouth. The phrase oral testimony needs also fudlaeification that it is statement made
by a competent witness, under oath or affirmatisually related to legal proceeding. In
addition, to testify means the making of a staterneder oath or affirmation in a judicial
proceeding: to make a solemn declaration under oatffirmation for the purpose of
establishing proof of some fact to the court

Even though different writers define oral evideica different form, the message they

convey is the same.
All statements which the court permits or requitesbe made
before it by witnesses in relation to the mattefsfaxct under

inquiry; such statements are called oral evidence.

So, what is a withess?
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A witness is defined as:
Someone who has first hand knowledge about a coindramatic event
through their senses (e.g. seeing, hearing, smgetimiching) and can help
certifies important considerations to the crimeweent.[Ronald
L. Melnick]

A witness who has seen first hand is known as &3 ejtness. Witness, in general, is
one who being present, personally sees or percaitieing; eyewitness, who is called to
testify before a court. One, who testifies to wihat has seen, heard, or otherwise
observed. As one type of witness, an expert witbestifies not only what he has seen,
heard, or otherwise observed personally but he atsy offer an opinion applying his

expert knowledge to facts he has not personallgmviesl.

The function of a witness is to present evidenoenfivhich the trier of fact can make a
determination as to what happened. Generally tligile to testify a withess must have
a personal connection with the relevant occurrermoespled with mental and physical

facilities sufficient to observe the events attihge of their occurrence, and recollect and

relate them to court in a manner, which renderggbmony relevant.

In general, evidence of witness is given orallyd ahis means oral evidence. The
expression “oral evidence”, therefore, includesdtadement of witness before the court,

which the court either permits or requires thermake.

4.3Importance of Oral Evidence

The importance of the law of evidence in generdl @aral evidence in particular is highly
related with the goals of an adjudication, whicla i®rm of dispute resolving mechanism
and the fundamental aim of adjudication is corres$n of decision making. The
correctness of the decision-making is realizedheyproper application of the substantive
laws to the true facts of the dispute. In this cdmetrue fact is established through the

accurate evaluation of relevant and reliable ewvideby a competent and impartial
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adjudicator applying the specified burden and steshdf proof. Specifically the purpose
of the law of evidence is to assist in the achiexathof rectitude or correctness of
decision making by ensuring that by any means Wgeace before the court is relevant
and reliable to establish the true fact. This iselby several mechanisms:

First, much evidence that could be overemphasized ochwbould lead to erroneous
inferences being drawn is inadmissible. For exampéarsay evidence is often both
unreliable and as such is generally inadmissibleciminal proceedings; an expert
opinion cannot be given on matters of general kedgé because the tribunal of fact
might attach too much weight to it; and the accaseriminal disposition is generally

inadmissible because of the risk that unduly priejatlinferences might be drawn from

it.

Secondly the law imposes a requirement that a fact ineisswst be proved to an
appropriate degree of probability. In criminal Isidhe burden on the prosecution to
prove the accuser’s guilt beyond reasonable doobt @meponderance of evidence is
applied in civil adjudications.

Thirdly , the process of cross-examination provides a nmsmafor testing credibility
of witness and revealing to the tribunal of facy arested interests, bias or mistakes

adversely affecting the cogency of their testimony.

The other main importance of oral evidence is @&secof absence of documentary
evidence.This is true especially in criminal cases that mofstime it is hard to get
documentary evidence. Hence, the possible optiomprave the alleged fact is by
producing oral evidence. Since oral evidence i®mitey a person who has personally
seen, heard, or otherwise observed, its credibiityigh. That is why witnesses are
described as” The eyes and ears of justices”.
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4.4Nature and Development of Oral Evidence in Differen Legal

Systems

In the previous chapters we have discussed thaatisn between the common and civil
law legal systems in general on law of evidencewNa this sub topic we will briefly

discuss the basic points of distinction of oradevice in the two legal systems.

A. Common Law

As mentioned in chapter one, in common law legaltesy, oral evidence is given
considerable weight and will usually prevail oveitien evidence. In a common law trial
withesses are examined and cross-examined in thgemee of the judge and jury.
Counsel often makes motions and objections orahd the judge acts as umpire,
ensuring that the rules on procedure and evidere&#owed, directing the jury on the
law to be applied and reminding them of the evideti@at they have heard. The jury’s
role is firstly to decide questions of fact, i.®,makeup their minds between conflicting
accounts as to what happened and then to decidéeorguilt or innocence of the
defendant.

Thus, the rules of oral evidence draw their sigaifice from this process since it is solely
on the evidence retained in court, usually by fdroral testimony that the decision is
based. The common law gives predominance to thardagurt, with the opportunities

for cross-examination of opposing witnesses andafgument on both sides. That is, in
oral evidence it is believed that the person wheegihis testimony is before the judge
and the action is physical expression. This hdipgury the matter to be clear and for the

accused to have a chance of cross-examination.

Lastly, one important point in common law in re@atto the oral evidence, is-so called
“preparation of witnesses”. In common law, counsejuld normally prepare his
witnesses for the hearing in order to avoid sugsriduring the trial and to make sure that

the witness statements are accurate.
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B. Civil Law

We can assume that the continental /inquisitorigystem unlike the Anglo-
American/adversary/ system has its own charactegrding to which the determination
of what issues to rise, what evidence to introdace] what arguments to make is left
almost entirely to the discretion of the judge eatthan the partie©ne can sometimes
observe the fact that in civil law trials, quessare to put to witness by the judge instead
of by counsel for the parties or by the partiesrtbelves. This kind of experience, leads
someone to the inference that the civil law judgéetmines what questions to ask and

unlike the common law judge in effect determinesgbope and extent of examination.

In the civil law legal system, all oral withessas the courts’ witnesses, though generally
speaking the parties tender them. This is what a@lea ‘inquisitorial.” There is
substantially no cross-examination and for pratficaposes none at all by the parties or
their legal representatives. The witness in effeakes his statement in his own words...
there being no “hearsay rule” rule. It is for theud to decide the value of what has been
said.

Finally, in civil law, the preparation of witnessissstrictly forbidden. The attorneys are
normally not allowed to discuss the issues relaettial with withnesses out of court and
may face disciplinary sanctions if they breach thige. If the judge is informed that the
attorney before the trial questioned a witnesswiiigess testimony may not be given full
credibility.

Generally speaking, a civil trial is consisted ofnamber of hearings, and written
communications between the parties, their attorreayd the judge during which an
eventual dispute on court jurisdiction is resolvedgdence is presented, and motions are

made. There is less emphasis on oral argumentsexamdination.
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4 .4.1 The Traditional Ethiopian Oral Litigation
Are traditional litigation systems still practiced your community

Ethiopia has a long history of using formalizedyhtion dating back centuries. Ethiopia
oral evidence was recognized in the law firstlythy ‘Fetha Negest’ (the law of the king)
in an elaborate way. It has a number of paragrdehtng with withesses.or example,
there are certain competency requirements to beén@ssg in the law of the king such as
the age of the witness should be not less thantywgrar old; the witnesses should be
two or more in number; the witness should not fengly member, a beggar, a soldier or
‘ashker’. The hearsay evidence had not gotten aabipy.

The traditional procedure of litigation was tranied from generation to generation by
oral tradition. This procedural law includes thevlaf evidence, which incorporate a
highly sophisticated technique of interrogation anrtbss-examination known as
‘Tatayyaq muget’. “Esette-ageba-muget” was useeramiangeably used with tatayyaq to
denote features of court proceedings and the sawde of litigation.

General E.Virgin as cited Melisummarized his vivid eyewitness account of court
proceedings conducted according to the indigencadenof litigation of Ethiopia, in the

following manner:

The Abyssinian is a born speaker and neglects mportynity of
exercising this talent. A law-suit is a heaven-sepéning and
entails as a rule a large and appreciative audiencew
threatening and gesticulating, now hoarsely, whispge with
shrugged shoulders, now tearfully, he tells ofaisished farthing,
and points a menacing, trembling finger towards dleeused. The
judge in the midst of circle of spectators, havilisgened to the
eloquence with a grave and thoughtful men, nowtesvithe
accused to reply. Like a released spring he legpsand with

raised hands calls heaven to witness his innocethee falls on
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knee, rise, stands on tip toe, drops back on hedshehakes his fist
under the nose of his adversary and approachegutige with

clasped hands, while all the time unceasing streémords pours
lips. What can you understand from the above staté made by

the foreigner?

This theoretical exposition of court proceedingsveh how the “tatayyaq” mode of
litigation, which forms part and parcel of the Eghian cultural heritage operated.

With regard to oath, the witness would close therdd a church and\or hold the Holy
Bible, saying:
May He perforate me like his cross,
May He erase me like his picture,
May He chop me down into pieces liiis flesh,
May He spill me like his blood, and
May He choke me up as his altar is closed?

If | am not telling the truth.

If he had already testified out of court, the pamgy impeach the credibility of his
testimony or may claim that it may not be admissil all. The party, which called the
witness, would, before asking him to testify, waim as follows:
One may go to hell after death;
One maybe reduced to bones, Igingin bed;
One may also be a permanent iaroga hospital;

All the same, one is obligedet the truth

4.5 Competence of witnesses

What do you think must a person fulfill to be anveiss?

Ordinarily, competence refers to capacity of a pert® do something. Here, competency
of a witness takes to the inquiry as to which pessare capable to testify or are

competent witnesses.
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Thus, a competent witness is one who is fit andrmonly gives his testimony before
courts or a judicial proceeding under oath or aféition. And the topic of competency
concerns itself with what witnesses will be peredttto testify at all. A competent
witness is one who is able to testify or one whathimg prevents from testifying unless

there are some conditions which bar him from daiog

A) Types of Competency of Witnesses

The witness' competency is classified in to twonegal competency and special
competency.

i) General Competency
General competency refers to the witness™ abitityestify to facts he has observed. In
simplistic terms, it is about telling to the courhat one has heard, seen, smelt, touched,
etc. It is widely accepted that every body is presd to be competent. That is, with the

exception, perhaps, of certain witnesses, generapetency is presumed.

For that matter, it would be a waste of court titneconduct an inquiry in to the
competency of every witness testimony. But fromaliegation of opposing counsel that
there is reason to question the witness’s competearcinquiry into general competence

will be made.

Thus, to be included as witness in the general ebvemgy a person must posses the
organic and moral capacities. This is to mean tihattest to competency relates to the
ability to understand questions and give rationadwaers. To put it in another way,

competency of a person is determined by his alityerceive, remember, communicate

and understand the duty to tell truth.

i) Special Competency

Special competency refers to a witness's abitityestify to opinions or conclusions he

has arrived at by evaluating facts he has obsefaeth presented to him by counsel or a
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combination of both types of factsThat is, special competency refers to the abibity t
analyze facts about which one testifies. For exammplou go to a hospital you don't tell
your illness to the doctor, but you tell the faatsout your iliness, then, he analyzes the

facts and tells you what you are suffering from.

Unlike general competency of withesses, specialpatemcy is not presumed. Special
competency of witnesses is subdivided in to tlegman’s opinion, andexpert opinion

given as testimonies.

A Lay witness is a witness with no expertise ia thatter concerning which he testifies
beyond that of the judgeThis type of witness (one that is not shown to hawve special
expertise in the subject matter concerning whichtdstifies) may testify to opinions
based only on facts he has observed, and may oildingenture opinions as to
intoxication, age, appearance, general charadtsrisff weather, a value of service,
conduct of business, etc, and leaves the conclusidhe court, depending on the case
and chiefly on the practice. However, the opinionod non-expert witnesses will not be
admissible upon the particular cause thereof andlloBubjects where it is neither

practicable nor possible; for they would be vaid anprofitable.

The opinion of expert witness may be required l&yaburt or by either of the parties. To
call expert testimony, the subject matter must becemplex that judges should be
assisted in forming proper judgment regarding #et. fConsequently, for an expert to be
qualified as qualified witness he must show spesxplerience. But since this expertise
is not present in the ordinary witness, the expespecialized competence must always

be shown before he will be allowed to venture fpision.

4.5.1 Grounds of incompetence

The competency of ordinary witnesses has its owre@ions. These exceptions are the
incompetence of the ordinary witnesses due to tdckrganic and moral capacities of

presumed witnesses. Because of the existence st th&ceptional grounds of in
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competency, one writer stated that; “The witnessssmpetency is the rule, their
incompetence the exception, and that incompetaasenithin a very narrow compass.”
Thus, the above quotation may enable us to saythbatompetency of ordinary witness

is the general rule while their incompetence isekeeption.

There are few grounds, in the Rule 39 of the CRutes of 1943 and Rule 92 of Draft
Evidence Rule, which make a person incompetent fiestifying before courts of law.
These are

4.5.1.1 Mental incapacity

The incompetence of mentally incapacitated persaassa ground for raising objections
in both the common law and the Ethiopian legal aystBut no flat rule today under

Common law, Draft Evidence Rule (DER) or presemidftian law which, declaring any

of these people incompetent witness. The grounersomostly the organic incapacity
aspects of the in competency of witnesses. It c@®prchildren, insane, and intoxicated

persons, whose conditions may be long lastingternmttent in nature.

The present common law position on the general tadey well expressed by Steven

H.G in Barron’s Legal guide as:
The essential test of the competency of the infeithess is his
comprehension of the obligation to tell the truéimd his intellectual

capacity of observation, recollection and commutigca

Here, we can understand that having intellectuphcidly of observation, recollection,
narration or communication of what has been obseavel recollected and understanding
the duty of telling the truth are the main elemetaidoe considered in the process of
determining the competency or incompetence of aired witness. He does not need to
believe in God. So long as there is some standacll as respect, decency, reverence
which he feels makes it necessary to tell the tmtthe court proceedings, he may, if

other wise incompetent, testify as a witness.
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The DER, which is substantially the same with comraw, under its rule 92 states that
a child or a person with mental defects are gelyecampetent if they understand the
guestions put to them and rationally answer thehus] the withess must be able to
perceive, to understand and to communicate in otddbe a competent witness. In

addition to this, the DER in Rule 104(1) includesezond test for the competency of a
child or mentally infirm witness. To give answers an affirmed testimony, such a

witness must not only be possessed of sufficietgiligence to justify reception of the

evidence but also he must understand the dutyetaksime truth.

What is more, the testimony of every witness, idelg mentally deranged ones, was and
still is subject to the assessment of court. THus,way of interpretation mentally
defective persons are permitted to have the righell to the court what they have in
mind because there is inherently presumed civihtrigf persons to stand as witness
before courts. In proactive too, courts accept aitgess when necessary for both civil
and criminal cases, though the general provisiothéncivil code dealing with contracts
excludes some persons from being witnesses to &actnThis exclusion does not
continue to the effect that they are not capabtaugh to testify in connection with civil
matters for civil cases are connected with the gmeprance of evidence to make one of

the parties the winner of the suit.

4.5.1.2Physical incapacity

This covers those persons, who have visual, heaand speaking deficiencies. Such
persons can, in principle, perceive the occurresrcaon-occurrence of certain events.
However, defects such as blindness, deaf or dumbimair the power of observation
to make a given witness incompetent to testify. Eosv, according to the general rule,
physical incapacity is no bar to a witness's coem@t as long as he can understand the
guestions put to him and give rational answerfitsé questions.

Rule 92(2) of DER by supporting the above assersitates that, if a person cannot

speak, see and hear, he may still testify if qoastican be put to him in some accurate
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fashion and he can reply by signs or writing whieln be accurately interpreted by some

one sworn to do so accurately.

Hence, in Ethiopia, even though there is no lawictwvlgoverns such issue, practically
these types of persons are not incompetent to stewdtnesses merely because they are
blind, deaf and dumb if they are able to obsereepltect and communicate. Their

infirmity may make them incompetent to testify. thieole idea of this discussion is that

4.5.1.3 Legal interdiction (Conviction of a crime)

In present Ethiopia this is no longer a bar to cetapcy of a witness. This can be
inferred from the substantive laws such as the FORBstitution and the procedural
laws, i.e., Art 142 of the Criminal Procedure Coded Art 268 of the Civil Procedure
Code, and etc. However, a withess may be asked @liou convictions to impeach his
credit. In Ethiopia, if the witness is also the elefant, the prosecutor may not impeach
his credit by proof of prior conviction at any tinpeior to conviction in the case before

the court.

4.5.1.4Interest in the out come of the case as ground afdgompetence

This ground of in competency covers different typépersons, i.e., parties to the case,
consanguinal and affinal relatives, other emotigralinds and so on. These grounds are
inherently linked with the bearing of biases. Imyédmes both criminal charges and civil
suits, persons were disqualified as they were densd incompetent. No matter what the
degree of interest of the withess and the typeetdtion he had, the interests of the
witness used to determine his competency to a grant. As a result, interested persons
could have been competent witnesses if he hadtdivésmself of his interest or if it has

been extinguished or is released liability.

There is no such restriction in the present tifiée ground has no relevance with regard
to the competency or incompetence of a witnessplginthe witness is presumed to be

competent if he meets the requirements laid down as
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- As per Art 93 of the DER, in all civil proceedint®e parties to the suit and the

husband or wife of any party to the suit, shaltbepetent witnesses; and

- As per Art 94 (1) & (2) of the DER in criminal preedings against any person,
the husband or wife of such person shall be a ctenpevitness if called by the
accused, or for an offence committed against tHe i husband such wife or
husband shall be a competent witness for the putisec

However, the fact that a witness is the spousepsrty to a suit can be used to impeach
said witness credibility. This was specifically pided under Rule 40 of the Court Rules
of 1943. Thecourt has discretionary power to attach whateveighteit thinks fit to the
testimony of a party or a person who has any miatiip to the partiesuch that his evidence

may be partial.

4.6. Examination of witness

As stated before in the preceding sections, of@ralence is adduced in court by way of
giving answers to questions put to the witness.r@tee three forms of questions,
namely; examination in chief, cross-examinatiord a@examination. It is the principle
of evidence law that the party who bears the buaderoof has right to begin. Thus, as
a rule the public prosecutor/plaintiff begin as tase may be then. The witness testifies
by giving answer to examination- chief followed txpss-examination by the opposing

party and re-examination by the calling party.
4.6.1 Examination-in-chief
Examination-in-chief is the processes where byréypaho has called a witness to give

evidence on his behalf elicits from that witnessdemce relevant to the issues and

favorable to the examiner’s case.
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A witness is examined-in-chief when the partyingllhim questions him in court for the
first time. This is to mean examination-in-chief is a quespaoi by the calling party to
the witness so that the latter will tell the stafyout the fact he is asked. And as clearly
provided in Art.137 of cr P ¢ and Art.263 of cicR the question put in examination-in-
chief shall only relate to facts, which are relevinthe issue to be decided and to such
facts of which the witness has direct or indireciowledge. In fact what indirect
knowledge is controversial as discussed under agaddence. Hence, if the question is
related to the issue, the testimonial answer wltddated the to fact in issue.

In connection with this every examination-in-chratist be organized in a manner to
achieve its purpose. A structure should be seletdednable the witness to tell an

interesting, persuasive, and credible story. Fuarthere, the withess may described the
events in the order in which they occurred, orha order in which the elements of a

claim or defense need to be proved, for exampleivihcases, a witness can first discuss
the facts which establish liability and explain taets which support damages. Where as,
in criminal case the witness can establish thesfaghich show a conspiracy and then

describe events that explain the criminal act

In Ethiopia there is no law that deals deeply ow ltlee examinations have to be carried
out except as mentioned above in the two procsdamd Court rule the 1943.The court
Rule 37 of 1943 stated as follows;

Every witness shall give his evidence on oath amtlyopand in open court and in the presence
under the direction and super intendance of thertcolhe party calling a witness examines
him...

From this rule is that the party who call the wesdas the right to examine the witness.
Whereas for other situations such as, the obligatib withess to testify only to the
material facts with in his knowledge which will pethe party to prove his case, the
discretion of the court, the emotions of adverdaft with out being explained by the

rule.
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The other important point to be considered is that prohibition leading question in
examination-in-chief. With the concept of leadingegtions-that is, a question that is
phrased in such away that the desired answer imioea or implied in the question it
self. Art. 263(2) of civil procedure code and A&71(2) of the the criminal procedure
code in the same language stated ‘no leading @meshiall be put to a witness with out

the permission the court.’

Sedler elaborate the above assertion by statimg (turpose of the rule forbidding
leading question in the examination-in-chief iptevent a witness who is quick to adopt
the suggestion of the examiner from saying somgtttiat he would not say other wise
‘we can assume that the testimony must be thatitaess and not at the examiner; the
examiner can not ‘put words in the mouth of thenedts ‘,so to speak. In other word, the
examiner cannot suggest the answer he wants tiveeard try to get that answer from

the witness.

4.6.2 Cross examination

After a party examines his witness in chief, hipapent has right to cross-examine him.
Cross-examination follows immediately the examiomdin chief, unless the courts for

some reason post pones it.

Cross-examination is the method by which a partgrtcaction probes the credibility of
an adverse witness.. In asking such questiongxaminer tries to weaken the testimony

of a witness given through examination-in-chief.

Cross-examination is a constitutional right constity an important aspect of due
process of law and in criminal cases of the rightconfrontation. Thus, cross-
examination is an absolute right and not merelyndlgge. It is part of the constitutional
mandate that the witness against him must confaonaiccused, and testimony is not
allowed to remain as evidence if the accused hasaw the opportunity to fully cross-

examine the witness giving the testimony.
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As would be suggested the proper purpose of craasH@ation is for the witness’s

evidence-in-chief to be tested for its accuracy empleteness. The cross examiner will
seek to elicit from the witness any further evidemdich may under mine the case of the
party who called him and/or support the case ofctloss-examining party, for example
by showing that the witness’s evidence was based amstaken understanding of the
events. If it is not possible to obtain any thiraydrable from the witness, the cross-
examiner will ‘cross-examine the witness as to ifrédat is seek to under mine the

weight of his evidence by attaching his charadter.may try to show the witness ought
not to be believed on oath because of his pastumintis previous convictions, and his

relationship with the party who called him, or pigvious inconsistent statements.

In Ethiopia, it was rule 37 of court rule of 194& first law, which dealt with about
cross-examination, stated as:

Every witness shall give his evidence in oath, ¢yand in open court, and in the presence of
and under the direction and super intendance of theurt. The party calling a witness shall
examine him, and the other party may cross-examirie...

However, it is replaced by civil procedure codecét263(3). It expressed as follows, “a
guestion in cross-examination shall tend to shothéocourt what is erroneous, doubtful
the or untrue in the answer given in examinatioghref.” Leading questions may be put

in cross-examination, which is similar to articl&/12) of criminal procedure code.

The Draft rule of law of evidencel08 (2) is moredfic than that of civil and criminal

procedure code, which has similar to the Englisbr@gch that cross-examination is not
limited to the matter of upon which the witness hasady been examined-in chief, but
extends to the whole case and therefore if a piagails a withess to prove the simplest
fact connected with this case the defendant isbattl to cross-examined him every

issue.
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Finally, it was directly provided that one of thenflamental rights of the accused under
article 20(4) of the Constitution of Federal Denadir Republic of Ethiopia (FDRE),
which stated as follows:

Accused person have the right to full access to awdence presented against, to adduce or to
have evidence produced in third own defense, andlteain the attendance of and examination
of withess on their behalf before the court

Therefore, his right to confront witness givingsefch right of confrontation was mainly

armed or equipped at giving the opponent the chmceoss examine the witness.

4.6.3 Re-examination

Once a witness has been cross-examined; the pdudycalled him is entitled try to
repair any damage done to his evidence-in-chiefdiyng further question on the matters
which arose during cross-examination. Re-examinatiogically results from the
interaction between examination-in-chief and cresamination. If testimony, which is
giving in answer to examination-in-chief, is digtited by cross-examination, or shown
to be erroneous, doubtful or untrue the party wa® dalled the witness could re-examine

the witness in the way to cure what is damagechdwioss-examination.

Re-examination is confined to issues that were m/én cross-examination. And

guestions such as whether re-examination exceeglss¢bpe of cross-examination,
whether the testimony offered is in the natureedditation, as well as the propriety of the
form of the question, are ultimately rests in thecktion of the court. Further more, do
not ask questions in re-examination unless yousare the witness knows the answer
choose your words carefully so that the witnessagnexactly what the re-examination

intends to focus on.

In Ethiopia the question in re-examination firsalievith court rule of 1943 in article 37.
| t was then later incorporated in the civil andvenal procedure codes. Article 139 of
the criminal procedure reads as follows; The pulpliosecutor, the accused or his

advocate may in re-examination only ask questiothen purpose of clarifying matters
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which has been raised in cross-examination”, wiaarein case of civil procedure code
Article 263(4) states as follows” the re-examinatghall be directed to the explanation
of matters referred to in cross-examination and netter may not be introduced in re-

examination except by permission of the court.”

From the above, the writer concludes that leadungstions and other questions than that
arises in cross-examination will not be allowedeptdo explain and clarify matters. But
the Draft Evidence Rule 108(3) seems to allow lith permission of the court. So that
in application the Draft Evidence rule is wider rththe criminal and civil procedure
codes.

4.7 Hearsay evidence

In this sub topic we will see one type of oral @rnde, hearsay evidence. This is a type of

evidence given by a witness based on the informdtehas attained from the statements
made by othetg~or many reasons hearsay is in principle inadmssive will discuss

the reasons for exclusion of hearsay evidencelaetceptions to the exclusion.

4.7.1 Definition of hearsay
W (witness) reports on the stand that she heamkeblgring who made the statement, not
defendant) state out of court that he (d) saw XoBlNo Perhaps W relate D’s story in
relevant detail, but D does not testify. W’s testing as to what D said is heats say if
offered to establish that the shooting took plaleat X did it, or that it was in any other

respect as stated by D.

Hearsay is legal term that describes statements roat side of court. However, all
statement made out of court are not hearsay. limanylcircumstance, hearsay may have
various meanings, but the definition of hearsayeurtdis topic is standardized in context
of evidence rule and principles.
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Black's Law defines hearsay as:
The term applies to that piece of testimony givgrmahlvitness who
relates, not what he knows personally. But who mstiheld him or

what he has heard said by others.

In light of Federal Rule of Evidence of United $wmtof America, hearsay means
“statement that was made other than by witness wdstdying at the hearing, and that is
offered to prove the truth of the matter statedfie word ‘statement’ used in this
definition may be ‘oral’ or ‘written’, verbal expssion or ‘non- verbal conduct’ intended

as a substitute for oral or written verbal expr@ssi

All the above definition show that hearsay is adkaf evidence, made by another person
other than the one who testify it before the coant it is a kind of evidence which does
not originate from the individual's direct knowledgnd observation of facts sought to be
proved, but from the mere narration and repetitibwhat has been said by another who
is not in court to ascertain the fact. Generallizew we put it simply, hearsay is out-of-
courts statement offered to prove the truth ofrtfagter asserted in a civil suit or criminal

charge.

4.7.2 Justification for exclusion of hearsay atements

Hearsay is what a witness who does not have fasidhnformation but heard about
something from a person and testifies before atcdimat is, if the statement was not
made in his presence or hearing and he subsequeEntig to know of it through some
other source, he can not appear as a witnessjgdmbwledge is a derived knowledge

and is nothing but hearsay and it is a maxim oftlaat hearsay evidence is not relevant.

The objective of the rule against hearsay is thimibthe use of a person’s assertion, as
equivalent to testimony to the fact asserted, wriles assertor is brought to testify in the
court on the stand where he/she may be placed wadleand cross- examination.

Is hearsay evidence admissible in Ethiopian aslefru
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There are different out looks regarding the adribtsi of hearsay evidences in Ethiopia.
Both Art 137(1) and Art 263(1) of the Ethiopianmmal procedures and civil procedure
codes respectively provide thajuestions put in examination in chief shall onliate to
facts which are relevant to the issue to be decigladl to such facts onlgf which the
witness has direct or indirect knowledgdiere, some provides that the phraiselifect
knowledge”in the above provisions include ‘hearsay evidenteus, they argued that,
in Ethiopia hearsay evidence is admissible as @ mnbt as an exception. While, other
argue that the phraséndirect knowledgeimplies the circumstantial evidences rather
than hearsay evidence. They provides that sincet@agnhearsay evidence as a rule is
against the constitutional rights of the accusedotafront his accusers as provided under
Art.20 (4) of the FDRE constitution, we have to adfmearsay evidence only in
exceptional circumstances as that of common lamtt@as. When we see the practice of
our courts it is clear there is confusion on admibty of hearsay evidence. There is no

uniform application of the rule; some judges adithile others do not.

Even though, the provisions of our procedural lanes not clear as to whether hearsay
evidences are admitted as a rule or as an exception DER Considered hearsay
evidences as an exception. (See Rule 29 of DER).

The basic justifications for exclusion of hearsaidence are:

A. Lack of cross- examination

Absence of cross- examination is the most imporjastification to exclude hearsay

statement, because the declaration was made coudfrather than before the court, and
not subject to the test of cross- examination. &r@xamination is described as the
greatest legal engine invented for the discoveriywh. It is a means by which the other
party tries to show how the testimony given by dnegs against him is doubtful,

erroneous or untrue. To this end the right petsdre cross-examined is not the hearsay
witness but the person who has the original infdiona The hearsay witness may be

cross-examined, but the witness may refer the answéhe original declarant where
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cross-examination becomes ineffective. He may sinsply that is how he heard it or
told. If it were the original person he cannonster because he said he had personal
knowledge about the fact he testifies. He cannptisat he was told so. This shows that
the lack of opportunity for the adversary to cresamine the absent declarant whose
statement is reported by a witness is one of then mustification for exclusion of
hearsay.

B. Absence of oath

The other most important reason next to cross exaion is that the declarant is not

under oath. Usually the out-of-court declarant wedt under oath at the time of

declaration. It is similar with the concept thdtgarsay statement is not testimony” due to
the lack of oath purposes like solemnity of thecpealings and court’'s commitment to

the truth and the witness’s legal duty to tell Wieole truth.

C. Testimonial infirmities
A testimonial infirmity is a concept dealing wittrgblems of misperception, faulty
memory, ambiguity and distortion in relation to aral statement of an out of court
declarant. This mean the person who made the statamay have wrongly perceived the
events in question, and because of fallibility ahtan nature, the memory of the person

who heard the statement, may be affected andyittadre may be distortion of events.

4.7.3 Exception to hearsay evidence
There are certain exceptions to the hearsay rulkegchwmakes the hearsay evidence
admissible. An exception is an assertion, whichdarsay because it is offered to show
its truth but which is nonetheless admissible bseathe assertion was made under

circumstances, which the law regards as renden@gaid assertion trust worthy.

Following are some of the exceptions to hearsawhich facts of indirect knowledge

may be used as admissible evidence. Some of éxesptions are:
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I. Dying Declaration

Defined in Rule 29(a) Draft Evidence rules as:

It is made by a person who is dead, or as anyetiftumstances of
the transaction which resulted in his death, iresas which the cause
of that person’s death comes in to question, whette person was or
was not, at that time the statement was made, uexjgectation of
death and what ever may be the nature of the pdotgén which the

cause of his death comes in to question

As to this definition, these are declarations miagla person who knows that his death is
imminent and a person cannot be found at the timaddstimony is required. The ideal is
that, if the person who makes the declarationligioais, he will never prefer to die with
lie on his lips when he goes to meet his God. E¥ehis is not true, people do not
usually lie unless for a certain benefits. A persdro is going to die does not have the
motive for which he has to lie.

As Melin stated in the Ethiopian Evidence law botlke dying declaration is only
admissible in so far as it details the cause offdead indicates the circumstances of the
transaction which resulted in death, for exampsetcaMelin, it is not admissible to the
extent it refers to quarrels between the declaadtthe caused which quarrels can not be
regarded as a part of the transaction resultirtgath.

Furthermore, the declarant, just as any living @88) must have had an adequate
opportunity to observe the facts, which he detadis. statement, for example, must not
be based on hearsay. He must be a competent witness

Note also that, the justification for allowing egitte of dying declaration in the absence
of the original seems to be necessity of evideticéhe original declarant is dead or
cannot be found, there could be no better eviddmaethe hearsay.

. Statements made in the ordinary course of Business
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Defined in Rule 29 (b) of the Draft Evidence Rulagad the idea behind this exception is
that if the statement is made in the current r@eutihbusiness, it is more likely to be trust
worthy than otherwise. There are, perhaps, fewdivemto lie in the day-to-day aspects

of ordinary business transactions than in exceptiprivate situations.

The term business has a broad meaning coveringradg, profession, occupation or
calling. But, it certainly refers as this conteixt,a person’s means of earning a livelihood
although it is not perhaps necessary that it benm providing, that is, by ordinary

course of business, it meant the current routinausfness.

Rule 29(b) requires, of course, that the person wiamle statement in the ordinary
courses business should fulfill certain formalitieis courses of recording; in particular

it must consist;

1) any entry or memorandum made by him in books kepité ordinary course of
business or in the discharge of a professional; auty

2) an acknowledgement written or signed by him ofreéxeipt of money; goods ,
securities or property of any kind; or

3) adocument used in commerce written or signeditoy or

4) the date of a letter or other documents usuallgdjatritten or signed by him.
Note, however, that records kept with a view tditngon of the suit are not admissible
under 29(b) when the person making the businessdes unavailable at time of trial. If
he is available there is no reason why he shouldb@ealled personally to the court.

ii. Declarations against interest

Defined in rule 29(c) of DER as:
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When it is against the pecuniary or proprietaryeliest of the person
making it, or when, if true, it would expose him would have exposed

him to a criminal prosecution or to a suit for dges

That is, it must be against (1) pecuniary interegten it has the effect of charging maker
with pecuniary liability to another or of dischangi some other person upon whom he
would have a claim; (2) proprietary interest- gtagat in disparagement of title to land;

(3) the statement which exposes person to cringradecution or suit for damages. This
exposure to suit must obviously be at the timestagement was made, not at the time

statement is sought to be used in evidence.

Generally, there is an assertion to this that aqrens not likely to make statements
against his interest lightly or with causal regdod truth. This contributes to the

trustworthiness of such statements and is the nefasdhis exception to the hearsay rule.

\2 Statements of opinion as to the existence of a publor general

right or custom.

Defined in rule 29(d) which says:
When it gives the opinion of any such person, abécexistence of any
public right or custom or matter of public or gealeinterest of the
existence of which, if it existed, he would haveibdikely to be aware,
provided it was made before any controversy asuth sight custom or

matter has arisen

The opinion here is as to the existence of thet mgl the existence of facts, which make
it likely the right, exists.

Generally, those exceptions stated above and twbggh are stated in rule 29 and 30
like, statements of pedigree, statements contameldcuments, expression of a crowd,
and evidence given in prior proceedings, etc ageettteptions of hearsay of rule which
are recognized as admissible evidences becaukeiohecessity.
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4.8 Exclusionary rule: Privileges
This sub-topic will discuss the exception to thghtinot to be compelled to testify and
duty of every person to testify. We will see théfetent types of privileges and the

reasons for granting such privileges.

The term privilege means a freedom from compuldmmgive evidence, or a right to
prevent or bar evidence from other sources, uswalgrounds unrelated to the goals of

litigation.

In the absence of privilege, parties, withessed,ahers, can be compelled by a court to
give testimony or other material they may have thateeded for court proceeding even
if it is damaging to themselves or others. The Lptaciple is that the law is entitled to
every person’s evidence. Similarly, a person ndgme&nnot prevent another person
from disclosing confidences or other matters urldgal compulsion or voluntarily, for
use in judicial proceedings. Privileges are a nareaception to these general rules. As
such, they sometimes interfere with the truth-gegkunction of the law. It always
should be borne in mind that privileges operatexolude good proof, in the name of
some other social objectives. For this reason, tsooften say privileges should be

narrowly construed.

Most privileges are designed to promote certaigiof relationship, and particularly to
promote confidential communication with in the sy desirable relationships. So,
privileges should not be conditional and must betguted at any time because
uncertainty of coverage at the time of the commation reduces the encouragement to

communicate.

4.8.1 Policies underlying privileges

As just indicated, a common policy underlying pege is toencourage desirable

communication with in certain kinds of special relationshipst fiurposes that society

151



particularly wishes to foster. The privileges fosnéidential communications in the
attorney-client, physician-patient, psychotherapaient, and husband-wife contexts are
examples. It often is asserted that these reldtipaswould not accomplish their
purposes, or would accomplish them far less effeltj without legal protection of
confidences through rules of privilege. Althougistbonclusion is controversial, it is the

foundation of several of our most importance pegés.

A second and distinct policy t® protect the desired relationship itself,even to the
extent that it is not dependent upon confident@hmunications. Thus, to foster the
marital relationship, many jurisdictions recognaerivilege of one spouse to refuse to
testify adversely to the other. This privilege Uguaxtends to adverse testimony on any
subject, whether it concerns confidential commutiocs or not.

Other policies may be taphold the integrity of a professionto avoid futile efforts to
coerce testimonyagainst principled resistance;awoid likely perjury if so coerced; or

to serve commonly shared principlespoivacy, fairness, or morality.

Other privileges operatds advance economic policiesuch as those protecting trade
secrets, or tencourage voluntary compliance with lawas in the case of privileges for
certain required reports to government agenciesjchwhmay also incorporate
“housekeeping” concerns about disruptive requests for documemisdmcument loss.
Still other privileges serve tdimit governmental invasion of the security of

individuals. The privilege against self-incrimination is an ex#e.

The limits of these policies, together with the chder particular types of information

define the boundaries and exceptions to privilegés: example, communications
intended to facilitate further commission of criroe fraud are not protected by the
attorney client privilege. The discovery of thisanmation is particularly necessary, and
a rule of nondisclosure is inappropriate becausee maf the purposes of the attorney-
client relationship can support the privilege wiilea object is crime or fraud. This is one
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example of how the law limits privileges narrowty their legitimate policy because of
their tendency to frustrate the truth-seeking figrct

Most rules of evidence, including privilege, on asion may render inadmissible
evidence offered on behalf of a criminal defenddahat could help raise a genuine
reasonable doubt concerning defendant’s guilt.olties point, such exclusion may trench
on the defendant’s constitutional right to presefdrmation, compulsory process, or due
process clauses of the constitution.

4.8.2 Types of privileges

4.8.2.1The right against self- incrimination

Definition and the substance of the privilege
The privilege against self-incrimination guaranteqéy the FDRE Constitution
encompasses two privilegés) the privilege of the criminally accused, which ludes
both (a) a right not to take the witness stand #ritg does take the stand, (b) a right to
turn away impeachment questions that might opeathi@r crimes committed by him (in
case he takes a stand it means he has waivedghtsimithat case)2) The privilege of
other civil or criminal witnesses to turn away parar questions that might open up
crimes committed by them. “Open up” in both ins@meneans increase the person’s

exposure to criminal prosecution or criminal ligtlil

Unless waived, the witness’s privilege can be irgbky any civil or criminal witness to
resist giving testimony in court, whenever it cabade to appear to the judge that there
is some appreciable likelihood that informationctised by the invoker might be used
either in investigation or as evidence, in a wagt thvould increase the chances of the
invoker’s prosecution for or conviction of somenee under any law anywhere. The

standard is the same for the criminal accusedtd t@turn away particular questions.

If the possibility of prosecution is removed, fotaenple by the expiration of the statute

of limitations or by the fact that conviction orcadttal has already taken place, there is
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no privilege, at least insofar as the privilege Wobe based on fear of that crime.
Similarly, the grant of “use” immunity (guarantegithe witness) removes the chance the

testimony will incriminate.

4.8.2.2. Governmental privileges

Certain records required by the government to Ip¢ @esubmitted may be attended by a
“required report privilege.” Although on occasidrey may overlap, this privilege is to
be distinguished from the privileges protectinga&@ierother governmental maters such as
state or military secrets, official information,catihe identity of informers.

Required report privilege statutes differ widely form, substance, and judicial
interpretation. They are normally individually taéd to a particular regulatory area:
income tax returns; census reports, claims forraate benefits, patent applications,
filing of corporate trade, securities, financiatpguct, work-conditions, or environment
information with various agencies, unemployment pensation claims, public
assistance records, information obtained from emtsz in conjunction with health

services, public health records and adoption re;dodname some.

Although the policy behind a particular requiredoae privilege is rarely clearly
articulated in the statute or judicial interpretas thereof, the privileges generally seem

to be founded upon either one or both of two dcstpolicies:

(1) Encouragement of voluntary compliance. The intesre is to encourage citizens (or
companies) to accurately and fully report potehtiaklf-damaging information which
they would otherwise hesitate to furnish for fehth® consequences resulting from later

uses of such information. It is this kind of statthat will principally concern us.

(2) Governmental concerns. The concern here is with government’s internal
processes, i.e., (a) preventing disclosure of gowent officers’ and investigators’

notations or opinions; (b) preserving documentsnfiloss, or destruction, alteration or
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wear; (c) avoiding the general inconvenience resylfrom frequent demands for
disclosure; or (d) preventing direct exertion adligial power on executive personnel, a
policy with “separation of powers” overtones. Rgreill such matters be the only or the

principal concern under the privileges discussed.he

Governmental privileges for state and military secets. Informers, intra-

agency communications etc.

The required report privileges may be analyticadlistinguished from five other
privileges or non-disclosure principles applicabdeinformation in the hands of the
government. These principles overlap one anotheo ©f them have their origin at
common law: the governmental privileges not to ldse military or diplomatic secrets of
stare (and, perhaps, certain other official infarorg and not to reveal the identity of an

informer.

A third governmental privilege is the federal statutorivifgge of government agency
heads to make rules (respected in court) prohtpismbordinates from disclosing intra-
departmental communications, agency files, and rinédion obtained by agency

investigation.

A fourth privilege encompasses some of the fundaaheprinciples of the above
mentioned privileges and is embodied in state satuhich provide that “a public
officer cannot be examined as to communications emed official confidence,” a
somewhat analogous judge-made rule exists in sowomsdictions. These four

nondisclosure principles are extensively qualified.
Finally, there is a fifth type of privilege callezkecutive privilege, exercisable by the

president or by certain of his officers. This piege rests on several policies, including

the constitutional separation of powers.
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4.8.2.2Professional confidentiality

there are different types of professional priviegéated in one or more national laws. in
this sub topic we will deal only two types whicreamommonly enacted by all nations:

the attorney-client and doctor-patient privileges.

I. Atorney-client privilege

Definition and Limits of Attorney-Client privilege
The main purpose of attorney-client privilege isfdoilitate informed legal services by
assuring the clients that the statements madethatin attorneys will not be disclosed to

third persons including the court.

As this policy to foster legitimate legal servicaslvice about how to commit crimes or
frauds would not be privileged, nor would stateradoy a client seeking such advice.
Similarly attorneys involved in activities for arporation of a “business” as opposed to
“professional legal” nature, frequently find thdtet communications made pursuant

thereto are held not privileged.

Note that in determining the existence of a crim&aud exception, the reference is to a
future crime or fraud. Thus, a client's stateméitwant your advice because I'm
planning to commit a crime,” is not privileged, Hite just committed a crime and |
want your advice on how to defend myself,” is sebaprivileged. Defending a past
crime or fraud is just the sort of thing the pragk is designed to cover. Harder examples
occur between the two extremes represented byubes, How should this be handled
Suppose the attorney in this situation advisesllagal metho@ Would this deny the
client his privileg@ Does anything depend up on whether a client redlitegal advice

has been givén

The thing to be considered in this case is theifesgnce of the client’s culpability (know

or should have known the act he has intended tovds illegal), rather than the
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attorney’s. In addition, the test is whether theieel was sought or obtained by the client

to commit an illegal act.

ii. Doctor-patient privileges
The aim of the law with respect to the physiciatigrd privilege is sometimes, although
not universally, extended to cover matters in thetol’s such as information obtained by
the doctor concerning the patient from other dactand hospitals, physicians’
uncommunicated opinions, facts observed by theodocommunications by the doctor
to other doctors, and communications passing fleendoctor to the patient (as well as
the reverse). In some jurisdictions these matterscavered only to the extent that they
may inferentially reflect communications from thatipnt. In each instance, of course,
the information must relate to the patient’s care.
There are good arguments for the broader covekbere permission or information is
needed from the patient for the doctor to gatheoraplete file on the patient from other
doctors or hospitals, the patient may be encouragedjive it by a promise of
confidentiality. The patient may also be more foaiming about communicating facts
knowing that records in the patient’s file that kebteflect them are secret. Other doctors
or hospitals also may be more forthcoming aboupktipg information if they know it is
protected. There is a diversity of authority comogg these extensions, as well as the
related matters of whether the privilege shouldecdlie fact that a doctor was visited (or
retained) or the fact that not only to encouradgermation, but also to encourage the

seeking of professional help, that would justifivppeging this latter information.

In view of the purpose of the privilege, perhapsttef whether communicated
information is germane to treatment should be wdretine patient thought it was
germane. Would the fact of where an injury occuweatinarily be germane? Usually not
(unless the unsanitary nature of the place midgetafreatment). How it occurred? Who
inflicted it? Usually not (except in certain psytdgical aspects of treatment for certain
injuries, as, e.g., family inflicted injuries.) wildualcohol smelled by the doctor on the
patient’s breath be germane? (Perhaps this lashg@ravould be ruled out because it is

not a communication, but some jurisdictions extethé privilege beyond verbal
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communications.) The presence of alcohol in theybodght influence the choice of
medication. In any event, the controlling issueallyuis whether a reasonable person

would or would not have thought a matter germartes@ment.

Since the purpose of the privilege is to improwatment, the presence of a nurse at the
consultation would not ordinarily destroy the piege. Perhaps this principle could be
extended to third persons generally if they feaiéttreatment. What about physicians’
assistants who help collect billing information? &ifriend brought by the patient for
moral support? there is disagreement. Family mesbsually qualify. Should the
privilege terminate upon the patient’s death? Aamsce of secrecy even after death may

significantly encourage some kinds of patient-tatdodisclosure.

C. Marital privileges
The ancient common law in competency of one suppwsestify for or against the other
in legal proceeding eventually eroded in to least and possibly three) bread privilege
principles: first, the confidential marital commaoations privilege, and second, the
privilege not to testify against one’s spouse (Whincay be treated as including a third,

the privilege to prevent adverse spousal testinragamnst oneself).

First, the confidential communications privilege proteconfidential communication
made during the marital relationship, so as toefostich communication§econd an
unwilling spouse called to testify against the otfgouse may have a privilege to refuse,
SO as to avoid rupture of the relationshijmird , some jurisdictions permit a spouse to
prevent the other spouse from testifying against/iner, even if the testifying spouse is
willing. As with most privileges, the statutes atige judicial interpretations must be

examined closely, but certain generalizations eamhbde.

I. The “confidential communications” privilege in the marital context

The confidential marital communications privilegearmits the suppression in any civil or

criminal case of so much of a spouse’s testimonynayg reveal confidences passed
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between the spouses by reason of the maritalogkttip. The privilege thus only applies
to a “confidential communication”. A cluster of fems arises surrounding the
requirements both of “confidentiality” and of “commcation.” Can the act of placing

money in a bank account, observed by a spousepfleed “communication?”

Although there are different rulings on this, us$yalhe spouse’s observation of an act
done for reasons independent of the observatiamoisconsidered a communication.
Under this view, the observed act would not beileged-but a later statement of it, say
to a spouse not present during the act, might balgged. If this kind of act can be
communication, is it “confidential,” where othersutd perceive it, but only the spouse
knew its significance in a course of criminal degf? (Do we draw this distinction
communications? Perhaps.) is the act of puttingetbimg in a drawer at home
privileged insofar as viewed by the opposite sp@u3ees it matter whether the spouse
placing it in the drawer would not have done sonbpeut for the marital relation? does
it matter if he meant to hide it from the spouse@rts have varied in their answers to
these kinds of questions. We are concerned hereimtgrpreting “confidentiality”, and
“communication”. Are we concerned with yet anotlvtencept? Need the matter be a
“marital” communication? Would it be appropriate ask of verbal communications
whether they would not have been made but for thatah relationship? This inquiry is

extremely rare.

ii. The “Adverse Spousal Testimony” Privilege (as Distict from the

communications privilege)

The other marital privilege, adverse spousal testyn permits the suppression of all
testimony of one spouse against the other (ofténiarthe latter’s criminal prosecution).
The distinctions between the privileges, where phigileges remain “pure,” may be
generalized in the following fashion: the commutimas privilege applies only to
prevent disclosure of confidential marital communiations; the adverse spousal
testimony privilege caentirely prevent the spouse from taking the stand®a witness

adverse to other connubial partner regardless of the subject matter of the expected

159



testimony. The communications privilege appliesivil and criminal litigation unless

subject to an exception; the testimonial privileg&equently confined to criminal.

How do you see this privilege in light of the dutyof spouses to

cooperate and be honest between each other?

The communications privilege applies regardlessvbéther the testimony is for or

against the spouse; the testimonial privilege cavent only testimony adverse to the
spouse. The communications privilege applies whethenot a spouse is party to the
litigation; the testimonial privilege requires aosge as a party. Indeed, the
communications privilege can apply even where eeithf the spouses is a party or a
witness. Only the adverse spousal testimony pgeilapplies when the testimony does
not relate to a matter transpiring during the nagei the communication under the
communications privilege must have transpired durine marriage. In addition, the

communications privilege may cover evidence otheant spousal testimony; the

testimony; the testimonial privilege cannot. Suothér evidence” might be the letter that
constitutes the communication, testimony of thirekrgons having knowledge of the

communication’s contents, a tape recording, etc.

Do you think these privileges will be affected ifte marriage is dissolved?

Only the adverse spousal testimony privilege igrdged by divorce. This is because the
marital communications privilege is said to be muled to encourage spouses in the
population generally, to confide in each other; mglas the aim of the privilege against
adverse spousal testimony is said to be to presgrdgromote harmony in the particular
marriage before the court, (Would it really harmritad harmony for one spouse to
testify under compulsion of law against the oth®rie suggestion has been that the real
reason for the privilege is that adverse spousdinieny deeply offends our “sense of
justice.”) perhaps, given its purpose, the advemmisal testimony privilege should end
at separation or a showing of irreconcilability.r@ersely, perhaps the argument can be
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made that it should be extended to those wditmabitate But such modifications of the

law probably would open up greater problems.

Both marital privileges are frequently subject tawamber of exceptions, limiting them,
for example, only to criminal cases, or converselysing to apply them at all in certain
criminal cases (usually those involving crimes aghathe spouse or a child of either of
the spouses). Their application in civil casesgsadly inconsistent, with the spouses are
adverse parties or tort actions based on crimimévity that would be subject to
exception. The adverse spousal privilege is typidahited to cases in which the spouse
is a party rather than injured indirectly by theti@ony, and federal courts generally
restrict its invocation to criminal cases. Manytstes relating to both spousal privileges

prohibit their application in cases involving segtarn and divorce.

4.8.2.40ther privileges

Are there other socially desirable relationshipgpmfessions whose work or solidarity
ought to be facilitated in a fashion similar to ttlextended to doctors, lawyers, and
spouses? To name just a few possibilities, shon&det be a journalist-formant or
accountant-client privilege? Why isn't it consider@s desirable to foster, with privilege,
communications between other family members sucla gmrent and child, as it is
between husband and wire? Perhaps it also wouldldsérable to foster the work
environment by a boss-secretary privilege, or &ai@ a researcher-subject privilege, or
for that matter, a” friend “privilege that wouldsidt in nondisclosure of confidences
among close friends. The policy of limiting the et to which privileges defeat the
truth-seeking function, as well as the difficultiydefining them, have led most states to

reject the better examples.

A number of jurisdictions have some form of clerggurnalist, and/or accountant
privileges. There is scant authority for the othekssocial worker and a researcher
privilege are not unknown. A number of jurisdictiohave codified qualified privileges

for statements made to rape or substance-abusesedots) or for peer review in
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hospitals. This sort of privilege has been suggeg&ie domestic violence counselors as
well. The problem can hinder the ascertainmentrathtin vitally important inquires,
both public and private. They also have constidgladamifications when they prevent a

criminal defendant from receiving or using releviafidrmation.

SUMMARY

Oral evidence is the most important mechanism fowvipg a certain fact in issue or a
relevant fact. It is ordinary kind of evidence givby witness by word of mouth. the
witness must be a person with knowledge of the fadbe proved that he got either
directly or indirectly. Though it is the basic egitte to prove a certain fact, more weight
is given to it in the common law legal system coestthan the civil law. The Ethiopian

tradition of litigation has always depended onithportance of oral evidence.

As oral evidence is to be made by witnesses, theyl e competent to give a valid
testimony before the court. The principle with negp competence is that every physical
person is capable of giving his testimony befomart. The only requirements are that
the person must have the capacity to comprehenthti® for which he wants to testify
and that he must understand the consequencesinf dalse testimony. The grounds of
incompetence are minority and senility, physical pamment and professional
incompetence. These grounds will be impedimentsrag as they affect the capacity of
the person to comprehend the facts or the undelis@of the effect of giving untrue
testimony. For instance, a child of whatever age testify to the extent of his

understanding of the fact and consequences oésiisrtony.

Being a witness is both a right and duty of indiats. If anybody having the knowledge
of a certain fact wants to testify, he has thetrighdo so. On the other hand, a person
with some information which is necessary for theéedwmination of a dispute can be
obliged to give his testimony. The concept of pege is the only exception for this rule.
A person with privilege will either not be allowed testify or will not be forced to

testify.
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Right against self incrimination is one type ofyigge. A person will not be obliged to
give a testimony on a fact if that fact will reveails criminal act. This right is a

constitutionally guaranteed fundamental right afiwduals.

Privilege can also emanate from the need for sgcmecsome government offices.
Communication made by a patient with his doctothe course of treatment is also a
privileged statement and cannot be disclosed byldlogor and the court cannot force the
doctor to give such evidence. The same applies thi¢hattorney-client relationship.

Marital communication is also privileged with someeptions.

Review questions

1. How would you measure competence of a witneds&t\&fe the requirements?

2. Suppose that Ato Simon is accused of rapinglaighter in-law who is 13, the public
prosecutor has produced the wife of the accusedisvalso the mother of the victim as
one of the witnesses. Would there be any deferrsthéoaccused? Would there be any

difference if the victim is not the daughter of thigness?

3. "Hearsay evidences shall be admitted as a ruleivih proceedings since the
standard of proof required to win civil cases is fireponderance of evidence".
Discuss on the validity of the statement?

4. What the whole policy behind professional privileg&/hat about of marital and

against self — incrimination? Discuss them thordygh
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CHAPTER FIVE: REAL EVIDENCE

Introduction
Although the developers of this material have mpeesistent reference to the teaching
material of Ato Tewodros Alefe, specially this ctexps entirely take from the same with
slight modifications because the material is foundbe resent and well referenced.

Accordingly, the material discusses what real evgels here under.

Once what facts may be proved is clear to the coedeparty (plaintiff or defendant in

civil cases and prosecutor or accused in crimirgdes), the next step is to find a
mechanism on how to prove and convince the coungusvidence. Oral evidence or

testimony of witnesses is just one mechanism abfpdscussed in the preceding chapter.
This chapter outlines the second mechanism of preaf evidence. Unlike oral evidence
for which the court depends on observation of tipadties (withesses) on ascertaining
whether a certain fact does or doesn't exist, thets direct observation and inspection is
called in proving existence or non-existence ofdag issue by real evidence. Hence, real
evidence is a type of evidence for which the caam personally inspect and make
inferences and conclusions on the existence oremestence of fact to which the

evidence is sought to prove.

Chapter objectives: after reading this chapter, stdents should be able to:
= Distinguish between real evidence and other typewvidences
= Know how documentary and demonstrative evidencetheaticated and
corroborated respectively
» Explain the concept of what best evidence to mean
» List down all instances in which copy (secondarycuwments would be

admissible
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As stated in the introduction part real evidencengoses of documents and physical
objects in various forms. Not all documents andsptal objects are real evidences to
prove a fact unless they satisfy the tests of anfiltetion and corroboration, respectively.
The following sub-sections present a detailed disimn on those two types of real
evidences turn by turn.

5.1 Demonstrative evidence

Demonstrative evidence concerns it self with anyetypf physical objects which are
capable of being inspected by the court and dermateghe existence of a fact in issue. A
lengthy analysis is given on the meaning, type emadnstrative evidences, and
mechanisms of corroborating demonstrative evideswog related matters in various
sources. Following is an adapted reading from Wekigp and American legal
information desk site on demonstrative evidencatirigdfor the purpose of making the
excerpts readable is applied to the contents anddification of some jargon terms and

phrases when necessary.

Physical evidence or demonstrative evidence iseaigence introduced in a trial in the
form of a physical object, intended to prove a fiacissue based on its demonstrable
physical characteristics. Physical evidence carce&wably include all or part of any
object. In a murder trial for example (or a civilat for assault), the physical evidence
might include DNA left by the attacker on victimi®dy, the body itself, the weapon
used, pieces of carpet spattered with blood, dsaddootprints or tire prints found at the

scene of the crime.

Where physical evidence is of a complexity that esak difficult for the average person
to understand its significance, an expert witneag be called to explain to the court the
proper interpretation of the evidence at hand.

Demonstrative evidence is evidence in the form ofepresentation of an object.
Examples include photos, x-rays, videotapes, mog@snd recordings, diagrams, maps,
drawings, graphs, animations, simulation, and nsdels useful for assisting a finder of
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fact (fact-finder) in establishing context among tfacts presented in a case. To be
admissible, a demonstrative exhibit must “fairlydaaccurately” represent the real object
at the relevant time. Before photographs and atbaronstrative evidence, lawyers relied
on purely testimonial or substantive evidence. MelBelli and Earl Rogers helped
change that by introducing more demonstrative exagde Scientific evidence emerged in
the 1960.

The days are gone when courts took juries on exgerigld trips to the crime scéne.
Today, just about anything they need to see cacbemplished with the use of exhibits,
models, reconstructions, videotapes, and animatidimsost anything “visual” (“sound
“still enjoys certain fifth amendment protectionsgn be presented in modern courts
(under certain rules)and the effects are dramatmegeople retain 87% of what they see
and only 10% of what they hear. Exhibits generdidyl into one of two (2)

categories(1)real evidence; or (2)demonstrativdenge.

Real evidence is evidence that, in a sense, sfeakself, as when the prosecutor holds
up a bag containing the murder weapon, asks theepofficer “is this the weapon you

found?, and then enters it as “Exhibit A”. Evenubb it is authenticated by a witness,
real evidence is separate, distinct, and doeslytug on a witness’ testimony. It has the

weight of being additional evidence and can seraaympurposes.

Demonstrative evidence is evidence that illustratesielps explain oral testimony, or
recreates a tangible thing, occurrence, eventxperament. Scientific evidence falls into
this category, as when a toxicologist testifieg tha victim died of lead poisoning and
refers to a chart of the human body showing theutatory pathways that the toxin
traveled. Visual aids of this type are intimatebdtto the credibility of the witness who
testified with them, and although they are not ssjgapieces of evidence, like real

evidence, a jury can usually view them again wiiteliberates.

Here is a list of illustrative facts used as dem@tive evidence:

+ Plaster casts or molds
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Scale models

Maps, charts, diagrams, and drawings
Police composites, mug shots, sketches
Photographs

Microscopic enlargements

Videotapes

Computer reconstruction or animation

Scientific tests or experiments

A) General rules

(1) The most general rule is that there must be somer @iece of evidences: a fact,

an object, or testimony that needs to be illustratedemonstrated. Presentation is
actually a two- stage process: first some issuéact, then the explanation or
demonstration stage. Demonstrative evidence indie to be an adjunct to

testimony,

(2) The next most general rule involves the foundationaquirements for

demonstrative evidence. Certain preliminary stepsstnhe followed such as
authentication and accuracy. This is known as figythe foundation” and is
mandatory whenever any scientific expertise is &bt be forthcoming.
Foundational requirements (other than those dealiitly the expertise of the

person) usually involve:

Authentication — demonstrative evidence should convey what it is nhéa
convey. What it conveys must not alter, distort,change the appearance or
condition of something in any significant way. Angputer enhanced photograph,
for example, to make a crime scene area look ligtitan it actually was is
probably inadmissible. There are specific rulesydner, that do allow computer

enhancements under some circumstances.

Representational accuracy-the demonstrative evidence should fairly depict the

scale, dimensions, and contours of the underlyuideace. A photograph or chart
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with some small section of it enlarged to focusomis probably inadmissible.
This is followed rigorously whenever comparisonsc{sas between two samples
of handwriting)are made so that any lay person @mphe evidence oculist

subject a fidelibus.

* ldentification—the demonstrative evidence must be an exact maickhe
underlying evidence or the testimony illustratetisTrequirement is the same as
with real evidence. For example, an expert witnesabout to testify using a
enlarged photograph (to scale) clearly showingdtiéine of a footprint with a
unique manufacturer mark on the bottom of it. Thatim (or police officer if the
victim didn’t survive) who was boot-stomped by itst identify that mark as the
one that boot-stomped by it must identify that maskhe one that boot-stomped

her.

(3) The next most general rule is that demonstrativideexwe must pass the “three
hurdles” of admissibility: relevancy; materialitgnd competency. means the
demonstrative evidence has something to do withr¢lason the trial is being
held, a point at law , a question of guilt or ineoce, etc. materiality means it
goes directly to the purpose of illustration, isiBaunderstandable, produces no
wayward inferences, and is not just an exercis&ducating” the court or jury.
Competency means it's the kind of thing that fitshwihe décor and decorum of
the court, is on the up-and-up, ethical, and dadsmt the court or subvert the

justice process.

(4) The last most general rule is that demonstrativédesve must pass an additional
balancing test for relevancy _ a weighing of whatprobative/ prejudicial.
Probative is what is relevant to “cinch” the cas® the prosecution by
anticipating all defenses. Prejudicial is whatewsilames the passions and
prejudices of the jury. This rule necessary faubes defendant, in rooted in the
principle of fundamental fairness, and protectsrttieom unwarranted inferences

about bad character or habit.

168



It's important to understand that the weighing dfatvprobative/prejudicial varies with
each and every case, and is not an arbitrary stdindashould not be referred to as the
“gruesomeness” standard, as it sometimes is calleel. mere fact that a photograph, for
example, shows a shocking crime scene does notnatitally make it gruesome or
inflammatory. The courts have also ruled that aplod a nude, bloodstained body is not
inadmissible, but innocuous. Autopsy photos aretteromatter, and depend upon how
much cutting and opening the forensic physicianrhade. In each case, the evidence is
to be judged as prejudicial, not so much the ewidetself. An extension of this makes it
prejudicial error to dwell unnecessarily long orlsevidence.

B) Specific rules
These are more like guides to judicial discretidwnt specific rules, and involve
established practices or procedures for the prasentof various types of demonstrative

evidence. In this respect, practices may vary camably by jurisdiction.

(1) Plaster casts, molds, and models — these are mwsssible when viewable
in all dimensions. Three- dimensional is alwayddyehan two-dimensional.
Whatever construction material is used doesn’t enaltlodels of the crime
scene are a regular feature of trials, and modtielsare not precisely to scale
will also sometimes be admitted if they are prafesslly made and
presented. An attorney, for example, cannot taReyeofoam head and stab a
knife through it in order to demonstrate the attaokthe victim. Further, no
one is usually allowed to play around with the medand this is what was
mostly involved in the controversy over anatomigaibrrect dolls in the late
1980s.

(2) Maps, diagrams, sketch, and charts—it's generadiyy important that the
original creator of a map testify; only that whageused is “official”. Police-
generated sketches and diagrams fall generallyirwitidicial discretion
where accuracy is the main concern. Sometimesgtigence is taken as

hearsay, or falls under one or more hearsay exengtA lot depends on the
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conditions of fairness and reliability at the tirtiee sketch or diagram was
made. Charts are viewed as useful adjuncts tartesif or not.

(3) Photographs —the broad use of photographs is pgedniThe photo must
substantially and accurately depict the subjecttenatind not be unduly
prejudicial. Photos that support only one partyisary, or a small part of a
theory, are considered self- serving and untrustworExamples of such
inadmissible evidence would be staged or posedopt@dme courts place
limits on lens filters, color, and other specialiggnent, but not many.

(4) Enlargements — some courts place limits on the ffiegtion allowed, no
more than twenty powers, for example. Photograpakert through
microscopes depend up the standardized crimiraldfethe crime lab for a
state or region.

(5) Videotapes — videotaped depositions and confessi@becoming common,
and in civil cases, the practice of a “day-in —ttiée “video is often admitted.
The practice of taping drunk drivers is also poputasome states, but is best
considered as real, father than demonstrative,eeciel Courts have upheld
surveillance imagery of the perpetrator in actiorthe scene of the crime.
With demonstrative evidence involving motion, edéfame” or specified
number of milliseconds is considered a separateepid evidence. In other
cords, a move is treated as a series of still grafhs since the courts are
more comfortable and familiar with still photogrgpny audio portion of
videotape cannot be played (due tB &mendment concerns), or if it is,
requires separate authentication.

(6) Computer reconstruction — Reconstructions are &gfasving forensic
specialty, and the expertise involves a projectainpossible outcomes
mathematically predicted by a computer program. és@mple, known facts
such as weight, physical dimensions, and surfaceoin are plugged into a
computer algorithm to generate an accident simarlaii must be shown the
simulation (algorithm is based on accepted primsipdf physics, and there

are sometimes further requirements involving tieglentials of the expert.
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(7) Scientific tests/ demonstrations —if a laboratasttis performed in front of
the judge and jury, the benefit is that jurors vdolle allowed to draw
independent inferences from it rather than beingne@ by the judge later
that they are free to disregard the scientificitesty. The standard, there
fore, is substantial similarity. The expert preggmta test, upon being
qualified, is assumed to represent the theory ki@l certainty that the test
would vyield consistent results if replicated undgrbstantially similar

conditions. However, cross-examination of such esgde notoriously fierce.

5.2. Documentary evidence

Document is defined in the draft evidence rules asny matter expressed or
described upon any substance by means of lettpree8, marks, or by more than one
of those means, intended to be used, or which neyded, for the purpose of
recording that matter.

Documentary evidence is also defined by the dnaflemce rules as all documents
product for the inspection of the court.

Documentary evidence is a type of written proot isaoffered at a trial to establish
the existence or nonexistence of a fact that igligpute. Letters, contract, deeds,
license, certificate, ticket, or other writing atecumentary evidence. Documentary
evidence as the definition indicates is any ingimipfound in any material for which
the content are submitted as proof. Besides exjgdhe meaning and application of
documentary evidence, the following excerpt wilgtlight on the basic differences

of documentary and physical evidence, a seeminglgle but complex distinction.

A piece of evidence is not physical evidence rhérely conveys the information that
would be conveyed by the physical evidence, batniother medium. For example, a
diagram comparing a defective part to one that praperly made is documentary
evidence-only the actual part, or a replica of #utual part, would be physical
evidence. Similar, a film of a murder taking plageuld not be physical evidence

(unless it was introduced to show that the victblmod. Had splattered on the film),
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but documentary evidence (as with a written desornipof the event from any

eyewitness).

A piece of evidence is not documentary evidendeid presented for some purpose
other than the examination of the content of theudwent. For example, if a blood-
spattered letter is introduced solely to show thatdefendant stabbed the author of
the letter from behind as it was being written ntiee evidence is physical evidence,
not documentary evidence. However, a film of therdeu taking place would be
documentary evidence (as a written descriptiorhefdvent for an eyewitness). If the
content of that same letter is then introducecdhtmasthe motive for the murder, then

the evidence would be both physical and documentary

Documentary evidence is any evidence introduce t@iahin the from of hard or

soft(electronic) documents. Although this termmsest widely understood to mean
writing on paper (such as an invoice, a contraca avill), the term actually include
any media by which information can be preservediqdraphs, tape recording, film,

and printed emails are all forms of documentargence.

Documentary evidence is subject to specific forfhauthentication, usually through
the testimony of an eyewitness to the executiothefdocument, or to the testimony
of the witness who able to identify the handwritio§ the purported author.
Documentary evidence is also subject to the baserue rule, which requires that
the original document unless there is a good reasbmo do so. The above meaning
and difference of documentary evidence is subcthé rule of authentication for it
admission as proof in a court. There are variouthoakof authentication both in our
substantive and procedural lows and the draft exéerules. Authentication is a
mechanism of ascertaining authorship of the docarf@ho author of a document
is?) and genuineness of the document sought tatlmluced. Unless a documented

is authenticated it may not be admitted as proof.
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5.3 Authentication of Documentary Evidence
Documentary evidence is subject to specific fornisaathentication for its
reliability, usually through the testimony of anegwtness to the execution of the
document, or to the testimony of the witness ableléntify the hand writing of the
purported author.. There are various method of emtitation both in our
substantive and procedural laws and the draft eceleules. Authentication is a
mechanism of ascertaining authorship of the docuarfveimo author of a document
is?) and genuineness of the document sought to nbmduced. Unless a

documented is authenticated it may not be admésspiroof.

5.3.1 Modes of authentication
A) Admission of authorship by the writer
The writer him self may admit or concede that siehe author of a certain
document and if this admission is a formal admissiavill serve as a conclusive
proof to the issue of who the author of the docunehConsult articles 2007 and

2008 of the civil code on proof in relation to c@uts.

B) Proof of signature or handwriting
The following rules in the Ethiopian draft égnce of 1967 provides
mechanisms how
signature in documents and handwritingssaaesto be proved.

58.If a document is alleged to be signed or to haenbwritten or in part by
any person, the signature or thendwriting of so much of the document as
is alleged to be in the person’s handwriting mustpooved to be in his
handwriting.

» Production of a person or persons who witnessedwiittng or signature:
persons who have observed or witnessed or withesseitain document be
writing by some one the persons may be called ¢tertan the author of a
specific document.

= Attesting witnesses: certain documents are requirgdaw (for example
article 1727 (2) of the civil code) to be attesbgdwitnesses whose signature
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will be included in the document and document @sth attesting witnesses,
when ever the authorship of an attested documergaestioned, is sufficient
to prove that the author of the document is questip is sufficient to prove
that the author of the attested document is the whe signed on the

document attested by witnesses.

C)Presumption as to documents not produced
According to Rule 74 of the DER, courts shall prasuthat every document
called for and not produced after notice to prodwes attested, Stamped, and
executed in the manner required by law.

D) Comparison of signature /writing with others admitted or proved

Another mechanism of authentication is to compe writings or signature of the
contested document with other writing proved todwthored or signed by the same
person. The court will compare two writings/sigmatiof the same person and may reach
to the conclusion that the author/signatory of #pecific document is the person whose
writing is submitted to investigation. The courtyrask help of experts in so doing. In
this regard, DER on the issue is stated below;

59. (1) in order to ascertain whether a signatureing or seal is that of the person by
whom it purports to have been written or made, siggature, writing, or seal admitted or
proved to the satisfaction of the court to havenbgstten or made by that person may be
compared with the one which is to be proved altiaihgt signature, writing, or seal has
not been produced or for any other purpose.

(2) The court may direct any person in court exeepérson accused of an offence to
write any word or figures for so written with anyies or figures alleged to have written
by such person.

(3) This rule applies with any necessary modifmagi to finger impressions.

» Lay witness authentication: there may be some perssho are well

acquainted with the writings of the person who igbmitted for
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investigation. Hence, calling these persons tofyesihose writing is a
specific document is another mechanism of ascangpiauthorship. These
witnesses do not apply modern ways of examiningasw@rtaining writing
in laboratories or some where else but by a comparbetween retained
mental image of the supposed writer’s writing amel\writing in dispute.

» Authentication by expert witnesses: this is praoaathorship depending on
the opinion of a person who has specialty on ifgng the writing of
persons. These persons are called expert witnesstaey form conclusions

based on inferences.

E) Opinions of experts

Authentication by expert witnesses refers to probfauthorship depending on the
opinion of a person who has specialty on identgyihe writing of persons. These
persons are called expert witnesses for they fayntlosions based on inferences. DER

states this here under in rule 42.

42. (1) when the court has to form an option up@oiat of foreign law or of science or
art or as to identity of handwriting or finger inggsions, the options that point of persons
(hereafter called “experts”) specially skilled inch foreign law, science or art or in
guestion as to identity of handwriting or fingergrassions are relevant facts.
(2) Facts, not otherwise relevant, are relevattialy support or are inconsistent with the
opinions of experts, when such opinions are relevan
= Ancient document rule: a document which surviveagl@nough, for example
30 years according to the Indian evidence Act, eyt in proper custody it
will qualify as ancient document and then no newdofoof of authorship. The
draft evidence rules don’t contain document rulé aeither do our substantive

and procedural codes.
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5.4. Best evidence rule
Authentication alone is not a sufficient for thevasision of documentary evidence as
proof but must also be qualified by the best eviderule, which states the contents of

a document can only be proved by adducing ther@aiglocument itself.

i) Justification for best evidence rule
Providing a literature in to the roots and conedcinatters of the best evidence rule
serves a better understanding and below is provédselected excerpt from Wikepedia

on best evidence rule.

The best evidence rule is common law rule of evdidemvhich can be traced back at least
to the 18 century. The general rule is that secondary ewdieesuch as a copy or

facsimile, will be not admissible if an original@donent is available.

The rationale for the best evidence rule can beststdod from the context in which it
arose: in the eighteenth century a copy was usuadige by hand by a clerk (or even a
litigant). The best evidence rule was predicatedhenassumption that, if the original is

not produced, there is a significant chance ofresrdraud in relying on such a copy.

In the age of digital facsimiles, etc. the rulemere difficult to justify. The likelihood of

actual error (as opposed to mere illegibility) thgh copying is slight. The balance of
convenience favours avoiding needless effort araydevhere there is no dispute about
the fairness and adequacy of a digital facsimilether, it is by no means clear what the
‘original’ of an electronic communication such asexmail actually is: as many as eight

electronic ‘copies’ of a message might come intigterce from creation to receipt.

The best evidence rule is also thought to be thgsbior the rule precluding the
admissibility of hearsay evidence, although the tules are now quite distinct.

In the United States the rule has been codifiedhan federal Rules of Evidence as
rule1002:
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To prove the content of a writing, recording, ghotograph, the original writing,
recording, or photograph is required, except agretise provided in these rules or by
Act of congress.

The rule requires that when writings are introduesdevidence in a trial, the original
writing must be produced as the “best evidencefetleral practice, however, any exact
copies of the original carry the same legal weightee original unless their authenticity
is in question.

The term “writing” has been liberally interpreted include photographs, x-rays, and

films. Note that for photographs and film, this bbe construed to mean negatives, not

prints, as they are the true ‘original’. The ruppBes in two situations:

a) Where the terms of the writing are legally dispwsitin the issue at bar (not
collateral documents or issues).

b) Where the witness’s sole knowledge of a fact cofmes having read it in the
document.

There is an exception. If the original documenumavailable for reasons other than

serious misconduct of the proponent, secondarycssupf evidence (such as oral

testimony) can be used in place of the original.

Currently, both California law and the federal mulallow the use of mechanically
produced duplicates unless a party has raised airgeuestion about the accuracy of
the copy or can show that its use would be unfair.

What do you think the situation in our legal sys2em

5.5 Proof of contents of documents

Rule 53 of the draft evidence rules stats thatctir@ents of a document may be proved
either by primary evidence (this is the best ew@@nor by way of exception that
secondary evidence may be used to prove the cosfterdocument.
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i) Primary (Best) evidence

Primary evidence is defined in rule 54 of the desfidence rules as the document it self
(the original) produced for the inspection of tloait. As clearly provided in rule 53(2)
of DER) Documentary contents must be proved by annevidence except in the cases
mentioned in rule 56 as stated below. Nothing & thles hereinafter contained shall
affect the provisions of any law regarding proof tbe existence and contents of
particular documents, such as the provisions ottiecode regarding proof of wills and
Contract.

il) Secondary evidence
The contents of documents may be proved by secpneegidence where primary
evidence could not be found. Secondary evidencthassecond next alternative for
proving the contents of a document and is definedeu rule 55 of the draft evidence
rules. Rule 55 of the draft evidence rules defisesondary evidence in the following

manner

55. Secondary evidence means and includes:
1. Copies given under the provisions hereimaftatained,;
2. Copies made from the original by mechanjratcesses which in themselves insure
the accuracy of the copy, and copies Compared suti copies;
3. Copies made from or compared with the origina
4. Counterparts of documents as against thegmwho did not execute them;
5. Oral accounts of the contents of a docungerégn by some person who has himself

seen it.

Secondary proof as means of proof of contents db@ment is employed in limited
circumstances as outlined in rule 56 of the draitience rules. The circumstances are
described in rule 56 of the DER in following manf@arwhich a lengthy explanation is a
waste of time.

56. (1) secondary evidence may be given of theeexis, condition, or contents of

document when:
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(a) The original is shown or appears to be in possessio power of the person
against whom the document is ought to be proveaf any person out of reach
or not subject to the process of the court or oy @erson legally bound to
produce it and when after the notice mentioneduie 67, such person does not
produce it;

(b) The existence condition or contents of the orighmate been proved to admitted
in writing by the person against whom it is proved by representative in
interest;

(c) The original has been destroyed, lost, or whenpy offering evidence or its
contents cannot for any other reason produce ieasonable time;

(d) The original is of such a nature as not to be gasibvable;

(e) The original is a public document within the meanai rule 60;

() The original is a public document of which a céetifcopy is permitted by these
rules or by law in force to be given in evidence;

(g) The original consist of numerous accounts or ottdlecuments which cannot
conveniently be examined in court and the facte@toved is the general result
of the whole collection.

(2) In the cases mentioned in paragraph (a), (o) &) of sub-rule (1), any secondary
evidence the contents of the document is admissible

(3) In the case mentioned in paragraph (b) of sule-rof (1) the written admission is
admissible.

(4) In the case mentioned in paragraph (e) andotfsub-rule (1) a certified copy of
document, but no other kind of secondary evideshegmissible.

5. In the case mentioned in paragraph (g) of suk-() evidence may be given as to the
general result of the documents by any person vasoelkamined them and who is skilled

in examination of such documents.

The civil code, especially in relation to proofantracts, provides how the contents of a
document shall be proved in as almost similar fashvith the draft evidence rules and

does no harm in failing to discuss the provisianthe civil code.

179



Authentication alone is not a sufficient for themassion of documentary evidence as
proof but must also be qualified by the best evtgerule, which states the contents of a
document can only be proved by adducing the docuiteeif unless the original could

not be found. Rule 53 of the draft evidence rukagssthat the contents of a document
may be proved either by primary evidence (thiheshest evidence) or secondary one. It
is by way of exception that secondary evidence bmaysed to prove the content of a

document.

Summary
As discussed in detall in this chapter, real evigerefers to the manner of ascertaining
alleged fact by physical observation or inspectignthe court of the fact in issue. In
other words, real evidence is a fact, which cowddler looked, sensed, or investigated
by the judges themselves against the fact in idauhis type of evidence, the court does

not depend on testimony of witnesses.

In proving the existence or non-existence, or aerge or non-occurrence of asserted
facts by real evidence, the court may over looktlings held as exhibits, physical

appearance of suspects of victims of crime etc. Wheés is not possible, represented
models of physical realties such as photographseys; charts, graphs, diagrams,
computer animations and other demonstrative eviekenould be used mostly in support
of testimonial evidence. However, demonstrativelence must be corroborated in order

to be admitted as evidence.

The other important type of evidence discussed wrhis chapter is documentary
evidence. It is the most reliable sort of evideridat, in order the contents of documents
to be reliable and admissible, they have to beemtitated. The manner of authentication
may be by the acknowledgement of the one who hapaped them, by concerned
government officials, or based on expert opiniothascase may be. As the best evidence
rule dictates, primary (original) documents shobkl produced not copies except in

special cases as discussed in the entire text.
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CHAPTER SIX: BURDEN AND STANDARD OF PROOF

Introduction

Whenever Litigation (be it Criminal or civil) ariséetween parties and denies each other
there obviously a need for evidence in support i@iaf sought. This means, there is a
burden of producing of sufficient and persuasivielevce. But before proceeding to the
issue as to who shall bear burden of proof, ibgdal to look for what burden of proof
mean. Thus, Burden of proadfers to the obligation to prove allegations, vahéace
presented, in a legal action. For example, a pdnasrio prove that someone is guilty or
not guilty (in a criminal case) or liable or nabie (in a civil case) depending on the
allegations. More colloquially, burden of proofees to an obligation in a particular
context to defend a position against a prima father position.

That is, on the other hand, when an issue arisesf@aicase such issue has to be proved
by the party who has burden of proof and who iavail ultimately from the proof. Thus,
for every issue there is burden of production, bardf going forward with Evidence, and
burden of persuasion, Discharging or preventingdiseharge of these burdens is the

goal of introducing evidence.

As Steve Uglow stated for any particular question éheray have evolved from

considerations of convenience relative accessibdit proof of who is disturbing the

statusquo of what is to be likely the truth in the absenéewidence of the un usualness
of the claim of whether the matter raises an exeepb the general rule or of public
policies such as deterrence.

A particular burden may be on one party as to seswes and on the other party as to the
other issue in the same case, even as to one yartissue both burdens (burden of
production and persuasion) may not lay on the gaartsy.

Further more, the burden of production may shdtfrone party to the other during the
course of the trial. What this means is that aslenge is introduced, first one party,
second the other may run the risk of directed wermli equivalent ruling if he allows the

state of the evidence to remain as it is. “Theypag on whom this risk rests is said to
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have burden ofgoing forward with evidence’ i.e. of producing esitte.” Uglow point
out that, the burden of proof has been describashase task is it to establish of a fact?
How ever; there are preceding questions namelytWda’ and why does that fact have

to be established?

Chapter objectives: after reading this chapter, stdents should able to

= Distinguish between burden of production (evidegtiaurden) and burden of
persuasion (legal burden)

= Know up on whom burden of proof normally lays iwicicases and criminal
cases

» Understand cases in which burden of proof shiftanfrthe plaintiff to the
defendant or from the prosecution to the accusedivith cases and criminal
cases respectively

= Discuss the constitutionality of shifting burdenpobof in criminal proceedings

= Explain the degree of proof required in civil l#itions and criminal proceedings

6.1 Meaning and concept of burden of proof

Different authorities define burden of proof dietly in terms of expression but with
out difference in the conceptual meaning of theapér To begin with how Uglow,
defines, burden of proof has been described asemvask is it to establish a fact. This
definition seems to define the phrase in termsuwtlén of persuasion with out giving
regard to burden of production. Black’s law dichoy, however, defines the phrase as
“in the law of evidence the necessity or duty ofnadtively proving a fact or facts in
dispute on an issue raised between the parties.obligations of a party to establish by
evidence a requisite degree of belief, concernifigcain the mind of the trier of the fact

or court”

Burden of proof is a term, which describes twoet#ht aspects of burdens, burden
of production and burden of persuasion. Black’s thetionary for then explains
that burden of production may shift back andHdretween the parties as the

trial progresses. But burden of persuasion caiift gahany stage

182



The burden of proof may require a party to raiseeasonable doubt
concerning the existence of the fact by preponderasf evidence or
clear and convincing proof or by proof beyond rezsae doubt .In
criminal cases all the elements a crime must bevguoby the

government beyond reasonable doubt.

In whatever case, for whatever issue, there isrty pdho bears the burden of production
of evidence or burden of going for ward with eviderand burden of persuasion. Poal
said that the allocation burden of pleading, préidacand burden of persuasion differ on

issue by issue basis.

Some writers, like Uglow, compartmentalize burdeinpooof as legal burden and
evidential burden. Other scholars again classifglen of proof as burden of production
and burden of persuasion. To begin with the fiasegory;-

Legal burden is simply adducing enough evidenceiige an

issue must be distinguished from the burden placed party

to persuade trier of fact to find for him or her any particular

issue. This later stage is burden of proof in &csgense and is

also known as the persuasive or probative burden.

This idea seems to what others call burden of psien.

The second aspect of burden of proof is as Ugldimele the evidential burden. In such
a category, the first process is the burden a fwe#ys to adduce enough evidence in the
satisfaction of the trier of fact. This is knowniagposing an evidential burden and might
be referred to as the problem of “passing the Juageany failure to satisfy the evidential
burden means that the issue will never reach thg Jie issue is bound up with that of
the Judge’s role in withdrawing issue from the Jury

The same party may bear both evidential burdenlegal burden at the same time. i.e.

where the party produce sufficient evidence to namkase he/she shall again establish a
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fact so as to persuade the tier of fact. Theselbiwdens have not analogous application
in civil actions and criminal offence. When we degal burden in civil cases we face
with the general rule that who asserts must provetber hand, the party who positively
asserts must bear the risk of his failure to proieassertion. This does not mean that
party can’t bear the onus of proving the negativeetision the fact. Thus, it is probably
better expressed that a party who wishes the ¢touake action on a particular issue the
responsibility of showing why action should be takd&he defendant in the pleading
positively stated that he had done so. Even thdingiuistically the defense case was a

positive assertion, the burden of proof still restghe plaintiff.

Uglow states that in England, the burden of praotivil cases/ actions/ generally, is
born by the plaintiff in a negligence action thaiptiff would bear the burden of proving
the existence and the breach of the duty of camedisas the extent of the injuries and
damagesHe added that the defendant in civil action mighamthe burden of proof
whether the defense goes beyond mere denial ingeegk actiongzor example, where a
guestion of contributory negligence arises, thelbarof proof of these issues rests up on
the defendant. Thus, the defense of contributogfigence has been raised in a number
of cases where a motorist was not wearing a sdatbd suffer more serious injuries
than, would other wise, have been the case. In sasbs the onus of proving negligence

on the part of the plaintiff rests on the defendant

In contract litigation, like wise, the plaintiff ,stibear the burden of proving the existence
of the contract, its breach, and extent of any dpndue to the breach of the contract.
This is not an end expression rather; the defendeyt carry a burden of proving an

affirmative defense with respect to particular essm a breach of contract action. This

type of burden, dearly, is observed under civil,|&hiopia, contract law.

6.1.1 Burden of production
A party who has a claim or an allegation bearditivelen of producing evidence to
Enable the court believe that there is an issuthéncase. With respect to burden of

production Blacks law dictionary defines as follows
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Burden of producing evidence is the obligation gbaaty to
introduce evidence sufficient to avoid a ruling enga him on
the issue. Calif, Evid, code, such burden is metnadme with
the burden of proof has introduced sufficient ent#eto make
out a prima-facie case, though the cogency of Wideace may
fall short of convincing the tier of fact to findrfhim. The
burden of introducing some evidence on all the egu
elements of the crime or fort or contract to avthé direction

of a verdict against the party with the burden aifq.

As stated above Uglow explained burden of produactie evidential burden. According

to him “it is the burden that a party bears to a#denough evidence for the Judge to be
satisfied that the issue shall be left to the diefact. And he added that all issues on an
action must be established in such away. Moress tiee production burden is influenced
by the standard need for persuasion burden.” Fatlorproduce in this case refers the
failure of the party who bears burden of proof ddice sufficient evidence to enable the
court find in favor of him or to enable the courlibve that is an issue in the case
brought before it (court). Burden of productionesidence determines whether or not the
person who shoulders the burden of production l#e the case. Such person carries
the risk of failure to produce an evidence becalifeere is no an evidence on an issue
or, if the evidence does not satisfy the court, dase will be decided in favour of the

other party. Therefore, the person shoulderingtivden bears risk of losing the case.

6.1.2 Burden of persuasion

This type of burden of proof is the second burdeat titigant party bears. This is
determined by rules of substantive laws. This baidesimply adducing enough evidence
to raise an issue must be distinguished from thddsuimposed on a party to persuade
the tier of fact to fined for him/her any particulessue. This burden of persuasion,
beyond reasonable doubt in criminal cases and bggmderance of Evidence in civil
actions.
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Fact finders are duty bound to settle each isswestated way. They shall be convinced
by preponderance of evidence (civil) and beyondsaeable doubt (criminal cases).
Rothstein-Reader crump clarified this process thHgyepertaining it to an electrical
switch. “This process may be compared to the efdéan electric switch, which starts
out in one of its two positions, and rests therthvgbme degree of stickiness unless and
until sufficient force is mustered to dislodgeatthe other position." according to them
the party who loses the issue, if it is not diskedighas the burden of persuasion, and the
degree of force needed is determined by the stdnidarthat burden.” In other words
“the switch starts out lodged in the position tisadgainst the position of the party with

burden.”

When we say a party bears burden of persuasias, tt mean that the party has to
persuade the tier of fact so that a judgment Isetgiven in favor him. The party can win

the case when only he proves persuasively theesdstor non-existence, or occurrence
or non-occurrence of the fact in issue

It is a logical and inevitable that the party wheals burden of persuasion bears the risk
of non-persuasion. To this effect, the plaintiffcinil case and the prosecution in criminal
case bear the risk of their failure to persuadetihreof fact /judge/as to their respective

cause of action and elements of the charge.

A question may arise as the to degree of persuasguired in each case. In this regard,
the degree of persuasion required differs in awitl criminal proceedings. In criminal

case the prosecution is expected to show the jtlugexistence or non-existence of a
fact in issue beyond reasonable doubt while inl @etions the plaintiff or in case of

affirmative defence, the defendant has to proveetkistence or non-existence of his
cause of action by Preponderance of evidence. Rdepance of evidence refers to the
guality not quantity which implies the idea thaeé tfact exists more probably than not.
This idea may be heightened by the fact that atjuit criminal case does not result in

bar of civil liability of the same offence. Howeyahe beyond reasonable doubt is
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relevant in determining civil action of the samdeate. Thus finally, the party who
shoulders the burden of persuasion shall proverzey@asonable doubt in criminal cases

and shall prove to the extent of 51% (preponderan&a/idence,) in civil matters.

6. 1.3 Burden of proof under the evidence law of Btopia

In both civil and criminal laws of Ethiopia, like iother countries, there is the notion of
production of evidence and burden of persuasioretbé However, as Melin has stated,
“courts in Ethiopia consider burden of proof to méarden of production only and on
other times burdeaf persuasion only, and some times it refers td botrdens.Wwith out

putting a clear cut distinction between the two

The drafters of DER could not clearly identify whigpe of burden is a burden of

production and again what burden falls under paisaeburden. According to Melin rule

84(5) uses the term burden of proof to mean (apgigieor to refer to the burden of

production. And rule 84(2) (c) does not use diffierierminology as to the two aspect of
burden of proof.

The two aspects of burden of proof are to be dssiseparately with respect to civil and

criminal cases here under.

A) Burden of proof in civil actions

The burden of proof under civil law of Ethiopiadependent up on the issue to be proved
or the allegation (claim) raised by the partysito mean that as the issue in a case varies
the burden to proof shifts from one party to thieeot Where the plaintiff is entitled to
begin the proceeding, he/she is the one to praweésgue so that he/she bears the burden
of proof. However, in case of affirmative defensbhewe the defendant is entitled to
begin, he shoulders the burden of proof on themtslne may raise as a defense. Sedler
states that the general rule is that the party mdsoburden of proof has the rightbegin.

The contrary reading of this statement is thatpdugy whois entitled by law to begin the

proceeding shoulders the burden of proving thesigsihe case.
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As the burden of proof is subject to the type stiessto be raised some examples are to be
explained here under. Whenever there exists thd tee@rove the cause of action, the
plaintiff bears the burden of proof there of. Or thther hand, production of counter-

deference to that cause of action lies on the diefien

Let's say what is demanded by the party is perfoceaof a contractual obligation; then
such party shall prove the existence of the ohbgatWe can, furthermore, see situation
in a suit to recover damages for breach of a coptrehether the defendant has, exactly
breached the contract and the plaintiff really bastained damage as a result of the
breach of the contract. On the other hand, ifghsran issue as to the existence of a
contract, and an issue as to force majeure, thetildnas burden of proof on one of the
issues in the case. Where the issues raised kpldhwiff are admitted by the defendant
and the latter rather raise an affirmative deferibe, burden of proof shifts to the
defendant. Both the plaintiff and the defendantehburdened of proof on the same case
notwithstanding that the fact to be proved andwiag how to prove (in cause of action
and in proving grounds of defense) may differ. prantiff shoulders burden of proof as

to the cause of action

The defendant also bears burden of proof as t@tbends of defence he has already
raised. Burden of proof is provided under a nundfeprovisions of the civil code, the
commercial code, revised family code and other lproation of Ethiopia. When we

consider the civil code articles;

Provisions of the civil code The party who has burden of proof
Art. 5/1/, The plaintiff

783 The defendant(father)

2081, The defendant (owner)

1055/1/, The plaintiff(creditor)

1317, The defendant(usufruactory)

553 The defendant(employer)

2141, The plaintiff(victim of a damage)
2285(3), The defendant(seller)
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2001, The plaintiff( demanding performande o

contract

2776/21, The defendant (borrower)
2400/3/, The defendant ( seller)
2807(2), The defendant (warehouse)
2942, The defendant (lessee)

2970, The defendant (lessee)

2706, The defendant (owner)

2447, The plaintiff (in donation case)
896, The plaintiff( in case of will)
2086, The defendant (abnormal risk case)
321(3) The plaintiff (bad faith claim)

Here are also some illustrative provisions of tbenmercial code as to who shall bear

burden of proof .

provision of commercial code Burden of proof

364/5/ The defendants (directora cbmpany)
596, The defendant (carrier)

637/3/, The defendant (carrier)

634, The defendant (carrier)

676, The defendant (insurer)spraptions

i ) Burden of Production in civil cases
Burden of production is adducing evidences to nakaseBlack slaw dictionary
defines burden of production as,
Burden of production is a party’s duty to introdusgough
evidence on an issue to have the issue decidedadiy f
finder rather than decided against the party in a
peremptory ruling such as summary judgment or eded
verdict.
Having seen the definition /or conceptual explaratf burden of production let's assess

the position of laws of Ethiopia in relation to Hen of production. Art 259(1) of the civil
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procedure code provides that the burden of produeindence in support of a claim is
imposed on the plaintiff. While sub- article 2 detsame provision imposes burden of
production of evidence on the defendant. This lartdearly stipulate that both the
plaintiff and the defendant shoulder burden of patn of evidence on the same case
proving facts oppositely. This is to mean that fHaintiff has burden of producing
evidence on the cause of action. and the deferitasd on the grounds of his defense or
on facts of his counter claim. Both the plain&fid the defendant bear the risk of their
failure to produce evidences to prove their respedhterest. Any party who claims shall
produce sufficient evidence indicating that he tesd /proper/ claim or cause of action.
And this does not mean that the party having buafgsroduction is always duty bound
to produce strong enough evidence rather he igleshtin same, cases, to produce a
prima facie evidence hence fore burden of prododhufts to the other party.

Therefore it is agreed that the burden of prodactnay shift to the other party if the

party makes a prima-facie case on the issue.

The party having burden of production bears ik of non-producing that evidence
(non-production) that a peremptory ruling may belenagainst him in the case of he files
to produce evidence on the issue .According to Mehe burden of production has
nothing to do with weighing evidence. Because ayparay produce circumstantial
evidence, prima-facie evidence which may not ultetya enable the court decide

persuade the court i.e. burden of persuasion falleter.

il ) Burden of persuasion in civil cases

Melin points out that burden of persuasion is lkardf establishing the fact in the mind
of judges by preponderance of evidence or by ppbegbnd reasonable doubt as the case
may be. Whatever it is, producing evidence beriturnstantial or prima-facie evidence
or any other evidence is not an end by itself unths party persuades the court as to the
fact in issue. That is to mean, when the party whoulders burden of production
produces what he/she may consider enough to phevessue in the case the other party
may rebut such evidences so that the former paatymot be successful for such fact that

he has produced evidenced unless he persuadesudige. JTo substantiate this by
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example, suppose Mr. X who is a baker has institateivil action against Mr. Y stating
that the latter has failed to deliver 400 hundredhtgls of flour on the due date despite
clear agreement to this effect and caused himdb24,000 birr. Mr. X has produced the
document of the contract as evidence. However,hencther hand, the defendant has
contested the claim of the plaintiff establishimyalidity of the contract due to the
existence of duress and produced evidence to ffeadt.eNow, in order the case to be
decided in favour of the plaintiff, producing docem of the contract is not sufficient.
Rather, he should able to persuade the court tiséeaxe of his claim by establishing the
validity of the contract in defeating the defen§eMr. Y. The same is true with regard to
the defense of Mr. Y. In this hypothetical casis mot enough for the defendant ( Mr.Y)
only simply to produce evidence as to the existemicduress but also the defendant
should able to persuade the court on his defensmsighe claim of the plaintiff to the

degree required.

The burden of persuasion differs in civil and cnialicases. As it is mentioned earlier, in
civil case the litigant is expected to convince toairt by producing preponderance of
evidence. Where as in criminal case there by produevidence and convincing the tier
of fact /court/ beyond reasonable doubt. The failof the party having burden of
persuasion to persuade the tier of fact is measunede or less due to the fact that the
judge is left in equilibrium as to the existencetloé factin civic cases generally. The
party has burden of persuasion as to the fats Is puti in his pleadind.he plaintiff has
burden of persuasion at least as to elements afause of action. The defendant again
has burden of persuasion as to the ground of Himmde so that he can rebut the

evidence produced by the plaintiff.

B) Burden of proof in criminal cases

In criminal proceedings the prosecution has buafgroof on the elements of his charge.
Black’s law dictionary states, “in criminal casé® tgovernment has burden to prove the
elements of the crimesuch an expression is provided under art 136(2h@fcriminal
procedure code of Ethiopia. This article providest the public prosecutor shall then call

his witnesses, which indicates burden of proof rimmal cases normally lies on the
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prosecution. Article 20(3) of the FDRE constitutiaiso imposes burden of proof on the
public prosecutor tacitly there by providing pregdion of innocence for the accused.
Thus, in normal circumstances the guilt of the deéat is to be proved by the public
prosecutor or /and by private complaint as the caag be. The defendant, hence forth,
here, is having burden of producing contrary evigeim defense. In such circumstances
the acquittal is subject to the degree of evidgmroeluced by the prosecutor to make a
case, i.e. if the evidence produced by the prosedstnot strong enough to warrant a
conviction, the court immediately orders acquitttdlhe accused. Here the defendant may

not be ordered to produce his defense as no cadeelea made by the prosecutor.

But in the evidence law of England as Fisher pairdat, the judge is entitled to say “I
am doubtful of this evidence but can see if it barsupplemented and improved by what
can be elicited form the defence.” But, this is tha case in Ethiopia as no case has been
made by the prosecutor, the judge orders the dabtoitthe accused as per Art. 141 of
the criminal procedure code. However, in case pestied is accused of a crime of
corruption, acquittal as provided by the aforenmer@d provision doesn't apply because
even if the prosecutor fails to produce enoughewe to make a case (proved the case
beyond reasonable doubt), the court does not aatgrittal as the prosecutor is expected

only to produce prima-facie evidences.

Thus the defendant is ordered to defend on thesisguon production of prima-facie
evidence against him. In case where prima-facidemge is produced for the prosecutor
the evidence may not be strong enough to estahlifditt /make a case but enable the
judge believe reasonably, that an offence mighehmmen committed. Thus the defendant
bears the burden of proving non existence of teerien made by the public prosecutor
and bears the risk of failure to do so.

But what do you think the degree of proof requirediefending oneself in cases where

burden of proof shifts from the prosecution to élseused?
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i ) Burden of Production in criminal cases

Burden of production refers to Burden of going fard/ with evidence on a particular
issue. This refers to burden of producing evidemce burden of proceeding with the
evidence on a particular issue at start of a casehe public prosecutor has/burden of
production of an evidence he/she bears the riskaf-production. Art 141 of the
criminal procedure code provides to this effect wden the case for prosecution is
concluded, and if the court finds that no cavéch would warrant conviction against the
accused has been made, it shall record an ordergoittal One rational for not making a
case against the accused may be due to the prosscigilure to produce evidence
which reasonably enable the court believe thatetlers been made a case against the
accused so that to continue proceeding. Howeveeravkhe prosecutor makes a case
against the accused, the defendant /accused/ Indsnbaf producing rebutting evidence

as clearly provided under Art 142 of the criminedgedure code.

ii ) Burden of persuasion in criminal cases.

As it has been persistently stated, producing afle@ce on an issue in a case is not an
end by itself unless other wise the prosecutor faryy having burden of persuasion) can
persuade the tier of fact /the court/ beyond realslendoubt. Hence, burden of persuasion
pertains to establishing the fact in the judge’sidnbeyond reasonable doubt Always if
the court is left in equilibrium as to the existeraf the fact in issue, the party with this
burden fails to establish it. Here the public pooger is duty bound to beer burden of
persuasion at least as the elements of the offemaryed like wise the defendant is not
left with out being imposed burden of persuasiorengha case has already been made
against him. It is obvious that the prosecutor gbvdnas considerable burden of
persuasion. when the accused has burden of pesau&s must satisfy the court of the
existence or non existence of fact in issue, whigh been established against him by the

prosecutors unless doing so he suffers the risionfpersuasion.

“Rule 84(2) of the DER imposes up on the defendhatburden of proving criminal
irresponsibility and limited responsibility” Howewneit is not clearly provided whether

that rule imposes burden of production or burdepeftuasion. But up on comparative
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investigation of rule 84 of DER, it seems thatnitposes up on the accused burden of
production not burden of persuasion. Melin mad®pinion that burden persuasion the
accused is required in special defense of insakigéyalso added, that referring to rule
84(2)[ c], that the rule places burden of persuasion as wdluaden of production up on
the accused in proving criminal irresponsibilitylionited responsibility. The prosecutor

then has to prove beyond reasonable doubt on shedshe has burden of persuasion.

6.1.4 Burden of proof in case of presumptions

The detailed discussion on presumptions is maderwithpter two of the material. There
are different types of presumptions like permisgivesumption, mandatory rebut- able
presumption, and mandatory irrefutable /conclugoresumption. Presumptions could be
of presumption of facts or presumption of law. Thihe effect of these presumptions on

the burden of proof is to be discussed here under.

Uglow stated, “Presumption operates where cer&itsfmay be presumed to exist even
in the absence of complete proof.” According to hihe effect of applying presumption
is to shift the risk of failure of proof in relatioto particular issue. There are many
provisions constituting presumptions in differemivé of Ethiopian. As far as burden of
proof in the existence of presumptions is concerri@ nature of presumption
determines whether a party has burden of proofeéshe free of producing evidence. In
case of rebuttal presumptions since such presungptian be over turned by producing
evidence to the contrary, parties have burden obfprOn other hand in case of
mandatory irrebutable presumptions no party isnadlb to adduce rebutting evidence, as
they are conclusive evidence in favour of the holafesuch presumption. For example,
no contrary proof shall be admitted against théilits of a child born and lived for forty
eight hours. Then no party has burden of proofhis regard. We can take some
examples from civil and criminal cases to thataffe

As in criminal case let’s consider presumptionrofdcence as provided under Art20 (3)
of the FDRE constitution; there is no requiremdrat ta basic fact is proved before the

presumption is rased. The burden of proof whethemccused is innocent or not rests on
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the prosecutor. i.e. to prove the guilt,, Wheref&iés to persuade the court that the
accused is guilty, the accused is to be acquiéds in such type of presumptions the
public prosecutor is expected to adduce a rebutvigence and then has burden of

proving to the contrary.

The question as to who bears burden of proof contathe presumption is determined
by the fact that in favor of whom is the presumptprovided. i.e. if the presumption is in
favor of the accused and such presumption is rabotie the public prosecutor has
burden of proof to the contrary. And if the prestiimp is in favor of the plaintiff, the
defendant has burden of adducing rebuttal deferesngence. There fore, the defendant
bears the burden of proof to the contrary and bisarsisk of his failure to rebut it.
Example, in case of presumption of sanity the aaduenly, bears one or more burdens
of proof if he hopes to be acquitted on that grouthere, the prosecutor has no burden of

proving the sanity of the accused.

In some cases parties are required to prove tteeipnation whether fulfilled or not rather

than the actual happening of the act. For instainceslation to declaration of absence in
which the existence of a person is unknown for ntbaa 6 years, the litigant who needs
to prove the death and wants to avail him/her fseth the death has to prove whether
nothing has been he and (known) about the persen tbre last 6 years but he is not
expected to prove the actual death of the persoweMer, in mandatory presumptions no
one has burden of proof to the contrary becauseicaugl rebuttal evidence is not

admissible in such cases since mandatory presunsp#ce rules of substantive which

provide that once the basic fact is taken as astedal and no evidence to the contrary is
admissible to rebut that conclusion. Therefore @ffect of presumptions on burden of

proof is similar in both civil and criminal cases.

6.2 Standard of proof

Standard of proof is an important concept requicelde met by the party who has burden

of persuasion. In order the court be satisfied with evidence produced and be in a
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position to render its verdict, the concerned paftypuld meet the degree of proof
required by legally accepted principles. Here thecegpt from wikepedia free
encyclopedia provided an interesting explanation standard of proof as discussed
bellow.

The "standard of proof" is the level of praefjuired in a legal action to discharge the
burden of proof, that is to convince the cadindt a given proposition is true. The degree
of proof required depends on the circumstanceshef groposition. Typically, most
countries have two levels of proofthie balance of probabilities

- preponderance of evidence - (lowest level of pras&d mainly in civil trials)

« beyond a reasonable doubt - (highest level of prueg#d mainly in criminal trials)

In addition to these, the U.S. introduced a thitahdard called clear and convincing

evidence (which is the medium level of proof).

The first attempt to quantify reasonable doubt wasde by Simon in 1970. In the
attempt, she presented a trial to groups of stgdeéfdlf of the students decided the guilt
or innocence of the defendant. The other half ertheir perceived likelihood, given
as a percentage, that the defendant committedriime.cShe then matched the highest
likelihoods of guilt with the guilty verdicts antie lowest likelihoods of guilt with the
innocent verdicts. From this, she gauged that thefc for reasonable doubt fell
somewhere between the highest likelihood of gudltahed to an innocent verdict and the
lowest likelihood of guilt matched to a guilty vead From these samples, Simon
concluded that the standard was between 0.70 &dd 0.

6.2.1 In civil cases

Balance of probabilities, also known as the prepoaikce of the evidence, is the standard
required in most civicases. The standard is met if the propositionasentikely to be
true than not true. Effectively, the standard issfiad if there is greater than 50 percent
chance that the proposition is true. Lord DennimgMiller v. Minister of Pensions

described it simply as "more probable than not.£ilil law cases, the "burden of proof”
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requires the plaintiff to convince the trier of fgahether judge or jury) of the plaintiff's

entitlement to the relief sought. This means thatglaintiff must prove each element of
the claim, or cause of action, in order to recoWreiEthiopian Legal system, there is no
such concept of balance of probability or prepoadee of evidence though judges in

practice adopted what they have learned in shool.
i. Clear and convincing evidence

Clear and convincing evidence is the higher lefeburden of persuasion sometimes

employed in the U.S. civil procedurdo prove something by "clear and convincing

evidence", the party with the burden of proof mostvince the trier of facthat it is
substantially more likely than not that the thisgn fact true. This is a lesser requirement
than "proof beyond a reasonable doubt", which meguihat the trier of fact be close to
certain of the truth of the matter asserted, bugtracter requirement than proof by
"preponderance of the evidence," which merely meguthat the matter asserted seem

more likely true than not.
6.2.2 In criminal cases

In criminal cases the guilty of the accused muspilmeed by the so called standard of
‘beyond resonable doubtThis is the standard required by the prosecutiormbst
criminal cases within an adversarial system and is theebigltevel of burden of
persuasion. This means that the proposition beieggmted by the government must be
proven to the extent that there is no "reasonablgbti in the mind of a reasonable
personthat the defendant is guilty. There can still loabt, but only to the extent that it
would not affect a "reasonable person's” belief that thermt#dint is guilty. If the doubt
that is raisedloesaffect a "reasonable person's” belief that themlddnt is guilty, the
jury(the court in our case) is not satisfied beya@dreasonable doubt”. The precise
meaning of words such as "reasonable" and "doub#' wsually defined within

jurisprudenceof the applicable country.

What does that mean? Again the problem is withd&dreing used in an abnormal or

special way. The word “beyond” normally means fartithan or more than. (See
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Bugliosi) Clearly this is not the meaning of therdian the phrase “beyond a reasonable
doubt.” The state does not have to “carry its bntfdeyond some point that constitutes
reasonable doubt. The state certainly is not trymgprove that there is more than a
reasonable doubt. If anything the state’s respditgiis to prove that there is less than a
reasonable doubt. The word “beyond” in the phrasebd a reasonable doubt means “to
the exclusion of.” That is the state must excludg and all reasonable doubt as to the
defendant’s guilt. Simply put, the phrase meansitlajudge has a reasonable doubt it is
her/his duty to return a verdict of not guilty. @ other hand, if a judge does not have a
reasonable doubt then the state has met its bwfdproof and it is the juror's duty to
return a verdict of guilty.

“What is a reasonable doubt?” Jury instructionsdgity say that a reasonable doubt is a
doubt based on reason and common sense and typicsdl phrases such as “fully
satisfied” or “entirely convinced” in an effort fguantify the standard of proof. These
efforts tend to create more problems that theyesdfor example, take the phrases “fully
satisfied” and “entirely convinced.” A person igisked when she/he is content, pleased,
happy, comfortable or at ease. The fellow leank lbadis chair after a meal, pats his
stomach and says, “that was one satisfying meslthat what the state must do - offer
sufficient proof that a judge is content, happyeased or comfortable with her/his
verdict. Absolutely not. A judge is not requiredlie pleased with the verdict or happy
with the verdict. The state is not required to mawal sufficient evidence not only to
eliminate all reasonable doubt but also to pleasgudge or to eliminate all reservations
about whether the judge has done the right thir®atisfied” in the phrase “fully
satisfied” simply means convinced. A person is ffeht satisfied” when she/he is
convinced beyond a reasonable doubt. It is veryomamt to assess the underlying
reasons for the adoption of the general princip# the prosecution must prove the guilt
of the accused beyond reasonable doubt by manytreesiriegislations. The concept '
beyond reasonable doubt' is not adopted by Ethiolaias despite practical adoption by
judges in many cases. Coming back to the undeginational for the requirement of
high standard of proof in criminal proceeding iatth

1. The existence of presumption of innocence
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2. The unbalanced position of the parties in crimgasdes unlike that of civil cases
3. The irreversible grave nature of criminal punishimei once erroneously
executed i.e. in order not to punish innocent.
The constitutions of many countries enshrine thaividuals’ rights to be presumed
innocent until proven guilty and the right not twiiminate one self. That is the right to

remain silent.

Many legislations, which are enacted to protectdtweviction of innocent people, accept
the “beyond reasonable doubt” proof standard. lis tegard Uglow asserts: “The
standard of proof beyond reasonable doubt is sedémeacornerstones of the presumption
of innocence." Thus the beyond reasonable standargroof is to be born by the
government (prosecution) to prove the guilt of Hweused. Some lawyers assert that
releasing 100 criminals is more justifiable thamdoting one innocent person. The Fifth
Amendment (America) states that: - “No person shalcompelled in any criminal cases

to be a witness against himself.”

Even though there is no the clear concept of pbeybnd reasonable doubt in Ethiopia,
the same protection for the accused is provide@muAd 20(3) of the FDRE constitution
and Art 19(2 &5) of the same in relation to arrdsggersons. This implies that the
constitution is inline with the requirement of thencept of proof beyond reasonable
doubt. That is meant by presumption of innocenqgaoses on the prosecution the burden
of proving elements of the crime beyond reasondblebt. Likewise, the right to remain
silent brings about the fact that the prosecutimt,the defendant, has to prove the guilt
of the accused.

The other reason is that the position of the parire ability to produce persuading
evidence is not the same in criminal cases. Theegaxdion is the government institution
with all its machineries while the accused is adividual person facing all possible

constraints in defending himself.

Unless due care is taken in admitting and weiglaniglence, innocent people may be

convicted and punished, and the criminals may lbapel under the shadow of unduly
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convicted innocents. If innocent people once phetdserroneously, the grave nature of

criminal punishment is irreversible. All these makegh standard of proof justifiable.

For example, if the defendant (D) is charged witlwraher, the prosecutor (P) bears the

burden of proof to show the jury that D did murdemeone.

« Burden of proof: P

(o]

Burden of production: P has to show some evidemael had committed
murder. The United States Supreme Court has rhlgdthe Constitution
requires enough evidence to justify a rationalrtoé fact to find guilt
beyond a reasonable doubt. If the judge rules gbeh burden has been
met, then of course it is up to the jury itselfdecide if they are, in fact,
convinced of guilty beyond a reasonable doubt. exson v. Virginia,
443 U.S. 307 (1979). If the judge finds there is emough evidence under
the standard, the case must be dismissed (or @cudast guilty verdict
must be vacated and the charges dismissed).
= e.g. witnessforensic evidence, autopssport
= Failure to meet the burden: the issue will be datids a matter of
law (the judge makes the decision), in this casas Presumed
innocent
Burden of persuasion: if at the close of evidetice jury cannot decide if
P has established with relevant level of certathgt D had committed
murder, the jury must find D not guilty of the cerof murder
= Measure of proof: P has to prove every elementhef dffence
beyond a reasonable doubt, but not necessarilyepegery single

fact beyond a reasonable doubt.

In other countries, criminal law reverses the bardéproof, and there is a presumption

of quilt.

However, in_England and Walethe Magistrates' Courts Act 1986101 stipulates that

where a defendant relies on some "exception, exemptproviso, excuse or
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qualification” in his defence, the legal burdenpobof as to that exception falls on the
defendant, though only on the balance of probaslitFor example, a person charged

with being _drunk in chargef a motor vehicle can raise the defence thatetheas no

likelihood of his driving while drunk. The prosemut have the legal burden of proof
beyond reasonable doubt that the defendant excekedegal limit of alcohol and was in
control of a motor vehicle. Possession of the keyssually sufficient to prove control,
even if the defendant is not in the vehicle angashaps in a nearby bar. That being
proved, the defendant has the legal burden of pyodhe balance of probabilities that he

was not likely to drive.

Similar rules exist in trial on indictmerfome defences impose an evidential burden on
the defendant which, if met, imposes a legal bu@ethe prosecution. For example, if a

person charged with murdeteads the right of self-defenshe defendant must satisfy

the evidential burden that there are some factgesimg self-defence. The legal burden
will then fall on the prosecution to prove beyoedsonable doubt that the defendant was
not acting in self-defence.

In 2002 such practice in England and Wales was challeagetbntrary to the European
Convention on Human Right&ECHR), art.6(2) guaranteeing right to a fair Itrighe

House of Lordseld that such burdens were not contrary to thelEC

- A mere evidential burden did not contravene ar};6(2
« A legal/ persuasive burden did not necessarily reosne art.6(2) so long as
confined within reasonable limits, considering thuestions:
o What must the prosecution prove to transfer burtdethe defendant?
o Is the defendant required to prove something diltfior easily within his
access?
o What is threat to society that the provision isigiesd to combat?

(en.wikipedia.org/wiki/Burden_of_proof retrieved on 29/06/08)
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Summary

Burden of proof constitutes burden of productiomidentiary burden) and burden of
persuasion (legal burden). The former refers toingakvailable of sufficient amount of
evidence at the disposal of the court. On the diled, burden of persuasion is to mean
the obligation to persuade the court to the stahdequired by the nature of the case

using the evidence produced by either party.

As to up on whom the burden of production and pestun lie, almost all jurisdictions
accept that the one who asserted cause of actmridshble to prove the existence of the
alleged claim. To state in different language, dhe who is going to take risk of failure

to produce evidence and persuade the court haswofdroof of his case.

In general, the plaintiff and public prosecutorcairil matters and criminal proceeding
respectively bear burden of proof. The justificatfor this rule is because in most cases
it is believed that positive assertion is easi@ntmegative disclaim in proving one’s
innocence. In addition, in criminal matters the enging reasons for the adoption of the
general principle that the prosecution must préneduilt of the accused is because many
courtiers including Ethiopia enshrine in their ditogion, individuals’' rights to be
presumed innocent until proven guilty and the rigbt to incriminate one self realizing
the right to remain silent. Defendants in crimipedceeding are not duty bound to defend
them selves/ to testify against themselves/ anceatided to remain silent through the

trial.

Notwithstanding the application of the general rutesome exceptional situations the
burden of proof may shift to the defendant botkiinl and criminal proceedings. In civil
matter this happens where the defendant admittectlitam of the plaintiff and raised
affirmative defense. In criminal matters on theesthand, the burden of proof shifts to
the accused when proof by the public prosecutdifigult but easier for the accused to

produce evidence.

202



The standard of proof required in persuading thertcdiffers in civil and criminal
litigations. In civil suit, the evidence which cdushow a happening of a fact to be more
probable than to be improbable is enough estaltfishoccurrence of the alleged fact.
Here, the rule is preponderance of evidence; thet @ould decide in favour of the one

who has produced evidence weighed more than afttier party.

But, in criminal charge in order to convict an ased, the guilty of the latter must be
proved beyond reasonable doubt. This shows thainmnal cases there is a need of high
degree of proof for various reasons as stated above

Review questions

1. Is there a legally established standard of pmodEthiopia? If yes, how many standards

does Ethiopia have?

2. Up on whom do you think burden of proof lays éaample in situations qualifying self —

defense in criminal cases? To what standard?

3. Discuss situation in which burden of proof andden of persuasion lies on different
parties if any.
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Acronym

civ.p.c is to mean Civil procedure code

cr.p.c is to mean criminal procedure code

cr.c is to mean the criminal code

civ.c is to mean the civil code

FDRE is to mean the Federal Democratic Republic of Ethiopia
DER is to mean Draft Evidence Rule

RFC is to mean the revised Family code
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