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INTRODUCTION

BACKGROUND AND CONTEXT

| Article 1 of the Civil Code - an overwhelmingly influential provision that lays the foundation
for virtually the entire legal framework of the country — declares that “the human person is
the subject of rights [and duties] from its birth to its death”. The message this exceptionally
important article purports to convey is pretty clear: that a human person starts to hold
rights and to assume duties as of birth and ceases to do so upon death. In the context of the
purpose at hand, that means a human person will no longer have rights or duties as of
death. The same - albeit with certain slight qualifications - goes also for an absentee, whom

the law assimilates to the dead, at the time when he is duly declared absent.

The implication of the provision is that a person will permanently stop to have both rights
and duties from the moment at which he is considered dead in terms of the language of the
law. That does not, though, in any way mean that the rights and duties of such a person will
die, or be disposed of with him — at least not in its modern sense. True enough, those rights
and duties, such as an academic or military rank, that have strictly to do with the person of

the dead - and thus do not form part of the inheritance - will terminate upon death.

The vast majority of the rights and duties that the dead had acquired while alive will,
however, pass to other persons — usually his surviving next of kin. Nevertheless, the
devolution does not happen arbitrarily. The law systematically regulates how a person’s

estate is disposed of upon death.

Speaking in rough general terms, the Law of Successions is that branch of law which governs
the manner in which, and, of course, to whom, the rights and duties of a dead person,
technically referred to as the deceased, should pass. What is at stake here is the devolution
of private rights and duties. And the parties involved at both ends of the game are persons

who act in an individual capacity representing private interests. It goes without saying,
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therefore, that the Law of Successions belongs to the civil/private law category in the family

tree of laws.

DESCRIPTION OF THE COURSE

The Course, hence its name, is a study of primarily how the Ethiopian Law of Successions
regulates the devolution of the succession of a person. As a matter of rule, succession
relates only to the disposition of the estate of a person who has died. It has nothing to do

with the rights and obligations of a living person.

Those rights and duties that devolve by succession were acquired by the deceased during
his lifetime. And they are generally of proprietary nature. Moreover, they devolve to
persons validly designated by him or, in default of such designation, in accordance with the
provisions of the law. The successors are mostly the deceased’s next of kin, viz. people who
are related to him pursuant to either of the lines of familial relationship stipulated by family

law.

Consequently, the Law of Successions is inextricably intertwined with many other branches
of law including, but not limited to, the laws of family, property, and contracts, not to
mention the basic law — the constitution. Among the most striking instances of the intimate
link the Ethiopian Law of Successions has with family law and, by extension, with the
country’s Constitution is that it promotes equality with respect to succession by, for
example, providing for an identical treatment of men and women, as well as all children —
irrespective of whether they are legitimate, illegitimate, or were adopted. What is more,
taking a cue from property law, it recognizes the right of a person to dispose of his property

however he likes after his death, on condition that he does so by a legally valid will.

We can make one simple inference from the mutual interrelation the Law of Successions has
with various other branches of laws: That is, the Course presupposes cross-disciplinary
knowledge. Naturally, this implies the indispensability of an interdisciplinary approach. But

mainly because of the requirements of the level at which the Course is intended to be
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administered, the approach employed here is chiefly specific. That is, it is largely confined to

the study of the provisions of the Ethiopian Law of Successions.

Generally, the Course explores how the Ethiopian Law of Successions strives to strike a
balance between its two apparently contradictory major objectives. On the one hand, the
law goes to a great length to respect the right of the deceased to dispose of his property in
whatever lawful way he thinks fit even after his death. And on the other, it tries to protect
the interests of rightful successors and creditors, who have legitimate claims over the

succession.

Specifically, in connection with what is technically called testate succession, the Course
researches what, besides allowing the deceased power to stipulate the modalities of
devolution of his own succession, the law has to say about the types, and the validity
requirements of wills by which the deceased may dispose of his estate; his power of
disherison and the scope thereof; whom he may or may not designate to receive his
inheritance and the conditions he may or may not attach thereto; etc. It also assesses the
manner in which the Law regulates intestate succession - the devolution of the succession of
a person who has left no will at all, or that of a person a competent court of law has
declared the will purportedly left by him not valid. The Course also examines possible

scenarios of partly testate and partly intestate successions.

A succession, whether testate or intestate, consists in the gross rights and obligations of the
deceased when it opens at the time of the death of the later. So, before any right or duty is
exercised in connection with the inheritance, the net worth of the succession must be
determined and persons who have legitimate claims over the succession must be screened
out. In other words, there should be a winding up of the deceased’s affairs in which the
assets and claims owned are identified and collected, debts and taxes ascertained and paid,
maintenance claims entertained, and singular legacies ordered by the deceased, if any, paid
before any property or right of the inheritance is delivered to properly identified successors.
The Course deals in a detailed fashion with how the law governs this winding up process,

which is in the law of successions technically referred to as “liquidation” of a succession.

Furthermore, the Course looks into the prescriptions of the Law for the treatment of issues
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that may arise subsequent to liquidation. It, among others, specifically dwells upon the
manner of partition of the property of the inheritance remaining after the winding up of the
liguidation process. It also considers the notion of collation, the right of creditors who

appear after partition, and pacts in relation to succession.

GENERAL COURSE OBJECTIVES

Overall, the Course is designed to sufficiently equip students with the knowledge and skills
they need to oversee the devolution of the succession of a dead person themselves, to give
sound expert advice on succession-related issues, and to solve both real and hypothetical

cases in the area of successions in accordance with the relevant provisions of the law.

Specifically, it is expected that after completing the Course, students will be able to, inter

alia:

. Discuss the meaning, time, place, and manner of opening of a succession;

. Identify those things that make up the inheritance of a dead person and those that do
not;

. Enumerate the kinds of successions recognized by law;

. Elaborate the meaning of capacity to succeed and the conditions required therefor;

. Identify those persons who have the capacity to succeed a dead person and those that
do not;
. Discuss the meaning of intestate succession, and enumerate, in order of their

preference, the persons called to the succession of a person who had died intestate;

. Dissertate about the power of a person to dispose of his property after his death;

. Name the kinds of wills recognized by the Law, and discuss the validity requirements
attached to each;

. State the available legal methods to prove the existence and contents of a will;

J elaborate the possible grounds for the partial or full invalidation of a will;

. Internalize the meaning of liquidation of a succession;
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J Explain the modes of appointment, duties, liabilities, and scope of power of a
liquidator;

J Identify the types, modes of payment, and the of the recipients of the debts of a
succession;

. Discuss the meaning of partition and the manner it is lawfully conducted;

. Understand the nature of conventions relating to an inheritance and explain the
rationale for the prohibition of pacts on future successions; and

. Fully appreciate and help enforce the rights of women and children with respect to

succession.

éGOALS AND SCOPE OF THE MATERIAL

. Everyone is born. Everyone gets personality. Everyone acquires rights and duties upon birth
through, among other countless different ways, succession. Conversely, everyone dies, and
leaves behind all his lifetime estate to his successors. This is our daily experience. And we all

are passing, or are bound to pass through this apparently endless human lifecycle.

But the lawyer stands apart from all others. What sets the lawyer apart is the fact that he is
exceptionally interested in succession-related matters. Throughout his career, a lawyer is
professionally enveloped in successions. His own inevitable individual humane fate aside, he

grapples with issues of succession as a matter of career and occupation.

It is, unfortunately, remarkable how few books have been written to elaborate directly how
lawyers — prospective or current — deal with successions. More so is the number of
commentaries written to explain the rather general and often obscure governing legal rules.

This problem is more pronounced and, so to say, compounded in our country.

Needless to say, ours is a nation where successions are more often than not carried out
arbitrarily at worst, and in accordance with custom at best. At that, it is a country where,
because of little or no legal awareness or by choice, people as of right tend to settle

successions in extra-legal ways at the peril of violating the provisions of the applicable rules
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of law. What is most depressing is the fact that due largely to a chronic lack of reference
materials, law students find it so frustrating to learn how to “deal with successions like a

lawyer”.

To add insult to injury, the Ethiopian Law of Successions was promulgated some fifty years
ago as part of the 1960 Civil Code of the Empire of Ethiopia. It is, therefore, only a small
exaggeration to say that most of its provisions are virtually obsolete. As such, they require
an arduous task of retuning and tweaking, as well as a great deal of commenting, to make

them relevant to the present social conditions and constitutional order.

This material is a modest attempt to fill that void. It is directed to “legal succession”,
namely, the devolution of succession pursuant to all pertinent legal provisions. That is not
just about the “Ethiopian Law of Successions” proper. The purpose is to explain the
devolution of succession in accordance with not only the provisions of the Ethiopian Law of
Successions, but also with the rules of all relevant laws, including the Constitution, as are

currently in force.

The material is not intended to be a comprehensive survey of successions. Nor is it meant to
be a lawyer’s treatise on legal succession. Rather, it is a snapshot of the devolution of
succession in compliance with all the pertinent rules of law effective today. It focuses only
on certain issues that may be helpful to those who study and practice law. The intention
here is to provide a detailed explanation of, among other matters, the manner of

devolution, liquidation, and partition of succession.

CONTENTS AND ORGANIZATION

EThe material is organized as follows: The first Chapter, which is entitled “Devolution of
Successions”, is meant to introduce the student to the basics of lawful devolution of
succession. The Chapter is divided into three Sections. The first Section is on general
consideration of successions. It discusses the meaning, time, place, and manner of opening

of succession; outlines the types of succession; and explains who may succeed and what.
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The second Section takes a detailed look at intestate succession, which is one of the two
kinds of successions. The third, and the last Section of the Chapter, on its part, examines the
other type of succession - testate succession. It considers the law relating to wills; how a
valid will may be made and revoked, the precise effect of gifts in wills, the manner of

interpretation of the terms of a will, the powers of the deceased etc.

Whether testate or intestate, a succession should be liquidated. The second Chapter deals
with the legal rules governing the liquidation of a succession. This Chapter is divided into six
distinct Sections. The First Section is meant to introduce the essence of the process of
liguidation, the contents of the Chapter and its general objectives. The Second, which is
entitled “The Liquidator of a Succession”, examines issues such as who the liquidator is, how
he is appointed, and what his functions, powers and duties are. Section Three explores the
procedure of determining the identity of the rightful heirs and legatees of a succession.
Whereas, the Fourth Section looks into how a succession should be administered. And the
Fifth Section examines the nature of debts that may be claimed from a succession, the order
to be followed in paying such debts, and the manner of their payment. The Sixth, and the
last, Section provides a brief overview of possible grounds for the closure of the liquidation

process and matters precedent and subsequent thereto.

What follows after the winding up of the liquidation process is partition, which roughly
means practically bestowing on properly identified heirs actual right over the inheritance.
The third, and the final, Chapter looks into how the law handles issues related to partition. It
also dwells upon the meaning and effects of collation, the recourse of creditors who appear

after partition, and conventions made in connection with future successions.
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CHAPTER ONE

DEVOLUTION OF SUCCESSIONS

INTRODUCTION

| Devolution of successions is a key chapter in the law of successions. It is devoted to the
study of many of the general rules and guiding principles of the law of successions. It deals
with the issues like, what constitutes the inheritable property of the decedent (or the
deceased), what rights and powers does the testator (will maker) have, what rights and
obligations of the heirs and/legatees have, the mechanisms of devolution of succession (via
intestate and testate ways), the formalities of making a will, mechanisms of revocation and

lapse of will, etc.

The chapter is divided into three sections: General considerations of devolution of

successions, intestate successions, and wills.

Upon completion of this chapter, you will be expected to:
. Decide which rights of the deceased shall be transferred to the heirs upon the

death of the deceased;

. Advise people the things that make up inheritance;

. Pass a judgment on which persons have capacity to succeed the deceased,;

. Prepare a tree of relationship that elaborates intestate successions;

. Explain the importance of the concept of representation;

. Disqualify wills that are not made according to the requirements of the law;

. Evaluate whether the reasons given by the testator to disinherit his child/children

are justifiable or not.
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1.1. GENERAL CONSIDERATIONS OF THE DEVOLUTION
OF A SUCCESSION

1.1.1. The Concept of Patrimony

The literal meaning of patrimony is the estate that descended from the father to his
descendants. However, this does not exclude the estate that descends from the mother to
her descendants and/or from other ancestors in the paternal as well as in the maternal

line.

In the law of property, patrimony may have a different meaning. As it is discussed in Marcel
Planiol,? a person’s rights and obligations appreciable in money looked upon as a whole are
called his/her patrimony. There is a link between a person and patrimony. This link can be

expressed in the following four ways:

A) Only persons have patrimony with the exclusion of other beings. Persons
are beings that are capable of having rights or owing obligations.

B) Every person necessarily has a patrimony, irrespective of the fact that the
person has no property at all. Patrimony is linked to the personality of the
person.

C) Patrimony is a unit. All the property and all the charges of a person form a
single mass. However, this principle of unity of patrimony is subject to
exceptions. One example of the exceptions is — an heir seems to have two
patrimonies.

D) Patrimony is inseparable from the person. Therefore, there can’t be a total
transfer of property of the person while he/she is still alive. A person can
dispose only part of the constituent elements of his/her patrimony, one
after the other. His/her patrimony, considered as a universality, is the

consequence of his/her own personality and necessarily remains attached

Black’s Law Dictionary, (6th Edition)
Marcel Planiol, Treatise on the Civil Code, Volume 1, Part Il, pp 265ff.

9
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to his/her personality. Transmission of patrimony in its totality takes place
only after the person’s death. At that moment, the deceased’s patrimony is

attributed to his/her successors.

Many legal experts argued, based on these principles of patrimony, that a person should
not have the right to regulate his/her estate after his/her death, as death has brought a
complete separation of the person and and patrimony. (See Wills below for details of

discussion on this point)

1.1.2. Opening of Succession

As it is expressed in Article 826 of the Civil Code3, the succession of the person opens at the
place he/she had his/her principal residence at the time of his/her death. (For detailed
consideration of the concept of residence, refer your Law of Persons material.) According
to Article 174 of the 1960 Civil Code, the residence of the person is the place where he
normally resides. The normality of residence will show that the person’s socio-economic life
in the society. When a person has many residences, one of such residences may be
considered as a principal residence of such person. For the purpose of opening of the
succession of the deceased, it is appropriate to consider the principal residence of the

deceased the place where he/she has most of his/her inheritable property.

Example

Ato Markos has his business in Jimma town. After he encountered a severe
iliness, he went to Addis Ababa for treatment. If Ato Markos died in Addis
Ababa, even if his place of death is Addis Ababa, his succession shall open at

Jimma.

The succession of the deceased shall open just at the time of his/her death. Assume that

Ato Markos, in the above example, died on August 29th just at 3:00 O’clock in the

3 Civil Code of 1960 the Empire of Ethiopia, Gazditeraordinary, Proclamatiai 165 of 1960.
10
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afternoon; Ato Markos’s succession has opened at the moment when his death occurred.
That is, his succession has opened just at 3:00 O’clock. The deceased may have his/her

societal ties at his/her principal residence.*

According to Article 1 of the Civil Code, the human person is subject of rights (and also
duties) from its birth to its death. This means a dead person has no rights or duties. But
there are certain rights and obligations of the deceased person that pass to the heirs and/or
legatees of the deceased. There are also rights and obligations of the deceased that
terminate with his/her death. Most of the rights and obligations that are associated with
the person of the deceased shall extinguish with the death of the deceased. However, many
of the rights or obligations that are related with the property and/or money of the deceased

shall pass onto his/her heirs and/or legatees.

Example

Wro. Semira was employee in the National Bank of Ethiopia. She was
head of one of the departments. Upon death of Wro. Semira, her
successors cannot claim employment at the national Bank, as such rights
which are specific to individuals cannot be transferred to heirs of the

deceased.

Some obligations of the deceased could also pass to his heirs and/or legatees. For instance,
if the deceased is a debtor, his heirs and/or legatees are bound to pay back his debts. As
you will learn in the future, the heirs and/or legatees of the deceased will not be bound to
pay the debts of the deceased from their own personal property. They are only bound to
pay such debts from the property of the inheritance, according to the rules of the Ethiopian

law of successions.

* You must not take opening of succession and opewiirwill (Article 965 of the Civil Code) as one crthe
same. Opening of a will is quite different in tliais usually made sometime after the death ofdbeeased.
The succession of the deceased is opened just &itrtd of his/her death. If an heir dies afterdpening of the
succession, but before the opening of the will sanhheir is said to have died after getting thétrig the
succession. In such circumstances, the successdigmass to the heir of the heir who died after wpg of the
succession, but before opening of the will.

11
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1.1.3 Things making up a Succession

Generally speaking, what transfer from the deceased to his/her heirs and legatees are those
rights and duties of the deceased which arise from various relations which the deceased
had with third parties during his/her lifetime. It is possible to indicate some of the principal
relations between the deceased and third parties which can serve as source of rights and
duties of the deceased like: contractual relations the deceased had with third parties;
contract of insurance between the deceased; rights which arise from court proceedings
between the deceased and third parties; and those rights generally referred to as property
rights — those rights we create and exercise against things, corporeal (movable or

immovable) or incorporeal.

Under this sub-section, discussions will be made on the features of inheritable property of
the deceased. As a matter of principle, all of the property which were owned or possessed
by the deceased on the day of his/her death shall constitute his/her inheritance. All the
inheritable property left by the deceased at the time of his/her death are called the
hereditary estate. The hereditary estates are not limited to corporeal (tangible) things.
They also include incorporeal (intangible) things such as the works of the mind or literary

rights.

Sometimes it may be difficult to clearly identify the property of the deceased that constitute

the inheritance.

Exercise
Identify the inheritable property from the following list
A) Life insurance
B) Pension allowance
C) Indemnity payments
D) Land

E) Personal chattels

12
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A. LIFE INSURANCE

As prescribed in Article 827 of the Civil Code, life insurance could or could not constitute a

hereditary estate.
Art. 827. — Things making up inheritance. — Life insurance

(2) Monies due in performance of a contract of life insurance to which the deceased
was a party, shall form part of the inheritance where the deceased has not
determined the beneficiary or the insurance is made to the benefit of the heirs
of the deceased without any other indication.

(2) In other cases, they shall not form part of the inheritance.
Read also the following provision, which is taken from the Commercial Code of 1960.
Art 691. — Definition

A life insurance is a contract whereby the insurer undertakes against the p ayment of
one or more premiums to pay to the subscriber or to the beneficiary a specified sum on
certain conditions dependent upon the life or death of the subscriber or third party

insured.
From the definition of life insurance it can be seen that:

A) Life insurance is a contract.

B) The contract is made between the insurer (insurance company e.g. the Ethiopian
Insurance Corporation) and the subscriber (a person who buys the life insurance
policy and makes a periodical payment of premiums to the insurer).

Q) The insurer undertakes or commits itself to pay the agreed amount of money to

the beneficiary upon death of the subscriber.

How life insurance would make up inheritance is an important question that deserves
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discussion. Read the following example carefully.

Example

Assume Wro. Genet has bought a life insurance policy from the Ethiopian Insurance
Corporation. The money to be collected from the insurer may or may not form part of
the inheritance of Wro. Genet. The following conditions are important to make the

insurance money to constitute the inheritance.

A) If she designates no beneficiary at all. In this case, she simply pays the
premiums for the life insurance to the insurance company without indicating
any beneficiary.

B) If she concludes the contract of life insurance to the benefit of her heirs

without any other indication.

Only under the above two conditions that the money to be collected from the insurer upon
death of the subscriber forms part of the inheritance. If the subscriber, Wro. Genet,
designates her spouse or only one of her children, or any other person, the money to be
collected upon death of the subscriber of the life shall not form part of the inheritance of
the subscriber. In this case, the money will be available only to the designated beneficiaries.

Read Art. 827 (2) of the Civil Code again.

Exercise

Art. 701 of the Commercial Code provides for the beneficiary of the life

insurance as follows:

Art. 701.— Beneficiary of insurance policy

(1) An insurance policy for the event of death may be made to the

benefit of specified beneficiaries.
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(2)The following persons shall be deemed to be specified beneficiaries
notwithstanding that they are not mentioned by name:
(a) The subscriber’s spouse, even where the marriage
took place after the policy was entered into.
(b) The subscriber’s children, whether or not born at the

time when the policy is entered.

How do you understand Art. 701(2) of the Commercial Code?

There is no unanimity in decisions of courts of various levels regarding the rule under Art.
701(2) is concerned. Some courts make this provision applicable to all cases. For instance, if
Ato Kassa buys a life insurance policy to the benefit of his brother Gobena, some courts
make his wife Wro. Chaltu and his children Meron and Abdissa beneficiary of the life
insurance. These courts mainly base their arguments on the expression of the law that says
the subscriber’s spouse is beneficiary even if the marriage is concluded after the policy was
entered and also the subscriber’s children are beneficiaries even if they are not mentioned
by name. Other courts do not accept this argument. The Federal Supreme Court usually
rejects decisions on such arguments. According to the latter courts, it is only the person
who is indicated as beneficiary who is going to collect the money. The spouse shall be
beneficiary only when the subscriber makes her/him beneficiary, even the insurance is
entered before the conclusion of the marriage. The subscriber must indicate that his wife or
her husband shall be beneficiary of the life insurance. Likewise, he/she must indicate that
the insurance is made to the benefit of his/her children without indicating their name. If a
spouse or the children are not indicated in this manner and if another person is appointed

as beneficiary, they have no chance of becoming beneficiaries.

Which line of argument do you favor?

For detailed information on this issue, read Journal of Ethiopian Law, Vol. 16, pp 67—

80 and Ethiopian Bar Review, Vol. 1 Ne 1, pp 35—94
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B PENSIONS AND INDEMNITIES

In Ethiopia, pension is regulated by ‘Public Servants’ Pensions Proclamation Ne 345/2003
and the amendment Proclamation Ne 424/2004. The main purpose of pension scheme in
Ethiopia is to support the person who was a public servan during the time when he/she is
unable to work. In addition to this, the pension scheme has the purpose of supporting those
persons who were maintained by the pensioner during his/her life time. Pension is money
payable to the spouse, children or parents of the deceased person based on conditions
specified under Proclamation Ne 345/2003. The mechanism of payment is regualted by
Articles 34 — 39 of this Proclamation. According to Art 35(1) of this Proclamation, if a
person who is a government employee dies, the widow or the widower would be entitled to
receive 50% of the pension to which the deceased was or would have been entitled. The
Proclamation also prescribes the amount of orphan's pension and parent's pension.
Accordingly, each of the deceased's children would receive 20% of the pension to which the
deceased was or would have been entitled. Orphans are entitled to receive this amount so
long as they are less than 18 years of age. The money collected from pension allowance can
be given to the persons who were supported by the pensioner. Pension money is not the
estate left by the deceased at the time of his death. The purpose of pension is, as indicated
above, to support the pensioner when he/she is unable to earn his/her livelihood through
his/her work or to support those who were dependent on the pensioner (only spouse and
very close relatives) upon his/her pension allowance. The spouse or the relative of the
pensioner has no right to pass the pension allowance to which he/she is entitled to his/her
heirs when he/she (the spouse or the relative) dies. Therefore, pension allowance does not

constitute the hereditary estate of the deceased.

Indemnity is money to be paid to the spouse or relatives of the deceased person. Assume
that a car hits Dawit and killed him. The driver or the owner of the car may be obliged to
pay compensation to the spouse or relatives of Dawit. These persons sustained injury
because of the death of Dawit. The one who caused the death of the person may pay
compensation or indemnity to these persons. However, such money cannot form part of
the inheritance of the deceased. For instance, if the person who is entitled to receive the

indemnity payment dies, the money cannot go to his heirs.
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Exercise

Urban lands and extra houses were nationalized by Proclamation Ne 47/1975. The
owners of the extra houses were getting compensation from government. Are these

compensations inheritable?

A person’s succession may be conducted in one of the two types of successions. As it is
prescribed in Art. 829, succession could be either testate or intestate. It could also be the
combination of the two types. Testate succession is a succession in which the estate of the
deceased person shall pass to his heirs and/or legatees according to the order of the
deceased in the will he/she made. If the deceased made a valid will, his/her succession
would be conducted in accordance with the will. A person who left a will is called a testator.
The testator shall regulate as to what should happen to his property after his death. If the
testator had no will at all, or his/her will is not valid, the succession of such person shall be
conducted by the operation of the law. That is, in the case where there is no will, or where

the will is invalid, the law shall distribute his estate among his heirs.

Sometimes it may happen that the succession is a combination of both intestate and
testate. Many circumstances could lead to such a situation. For instance, property which
was not included in the will may be discovered later; the will may be partially invalidated;
the testator may appoint a universal legatee5 who is not a legal heir to take only some
portion of the hereditary estate and with respect to the rest of the estate he/she may keep

silent; etc.
1.1.4 Capacity to Succeed
The law requires someone who alleges to have a right in the succession of the deceased to

fulfill some requirements. One is expected to have capacity to succeed. This is one of the

most important requirements to succeed the deceased. The capacity to succeed depends

® Detailed discussion on universal legatees shathage in Section 1.3 below.
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mainly on two conditions. The first one is; the heir and/or legatee must survive the
deceased person. The second requirement is such heir and/or legatee must not be
unworthy. The first condition is an objective condition and the heir and/or legatee shall
lose his right to succeed the deceased for reasons outside his volition. The second
condition is a subjective condition which occurs with a willful act of the heir and/or legatee.

(Read Articles 830 & 831 of the Civil Code)

A THE CONDITION OF SURVIVORSHIP

This condition requires the heir to be alive at the time of the death of the deceased. To
survive the deceased means, to be alive at the time of the death of the deceased. That is,
when the deceased is dead, the heir and/or the legatee of the deceased must be a living
person. If the heir lives even for a very short time after the death of the deceased, we

believe that he/she has survived the deceased. (See Article 830)

If two or more persons who have a reciprocal right to succeed each other die together, say
in an accident, how do we conduct the succession of these persons? That is, which person

has survived the other?

'B. COMMORIENTS

This Latin word signifies those who die at the same time, as, for example, by shipwreck.
When several persons die by the same accident, and there is no evidence as to who
survived, the presumption of law is, they all died at the same time. Consider that
“Frewoyni” is a mother and “Senait” is her daughter. If “Frewoyini” and “Senait” die

together, we may face some difficulties in conducting the successions of these persons.

After an accident, death may not occur immediately and some persons die before others.
Death is usually considered as a process that may take longer time than we expect. When
persons who have reciprocal rights to succeed each other (such as Frewoyni and Senait) die
together, we could know by a post—-mortem examination who survived whom. However,
this examination is not always successful. It could be impossible to determine who died first

and who died second by a post—-mortem examination. As research works in the field of
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forensic science reveal, determining the time of death through post mortem examination is
one of the serious problems of the discipline. The law had to devise a mechanism for
resolving the legal problems attached with commorients. That is, the law assumes that such
persons have died simultaneously (at the same time) and hence no one has survived the

other.

Exercise

What will be the effect of dying together?

Art. 832. — Persons dying simultaneously

Where two or more persons are dead and it is not possible to prove which of such
persons survived the other, the succession of each one of such persons shall be
regulated as if he had been the last survivor without, however, receiving anything from

the succession of the other persons.

Exercise

Explain the contents of Art. 832 in your own words

According to Art. 832 of the Civil Code, if two or more persons with reciprocal rights to
succeed each other die together and if it is not possible to determine the exact time of
death of such persons, the law has devised an ingenious method to deal with the problem.
That is, when the succession of each of these persons is considered, he/she will be seen as
the last survivor. Assume that A & B (persons who have the reciprocal right to succeed each
other) died in an accident and it was impossible to identify which of them died next to the
other. Let’s now consider the succession of A. In this case, A shall be seen as the last
survivor. That is, B has died before A. Because B died before A, he did not survive A and has

no capacity to succeed A. Let’s again consider the succession of B now. At this time, B will
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be considered as the last survivor. This means, A died before B. Therefore, A has no capacity
to succeed B. As the final analysis, the effect of the assumption made by law is — these

persons have not survived one another and they cannot succeed each other.

Example

Wro. Sania and her son Shemsu are living together in the same house. One
night their house was inundated and they were taken by the flood. Their
bodies were discovered seven days from the date where they were taken

by the flood. Determine which person shall succeed the other!

It is not known which of these persons died first. It is simply presumed that

they died simultaneously. Therefore, they cannot succeed each other.

This assumption is made by the Ethiopian law and in some other countries there are
different assumptions. For instance, according to Australian law, the elder person is
presumed to have died before the younger one. The same is true with England and Wales

laws.

'C. DEATH OF HEIR

If the heir is alive at the time of the death of the deceased (i.e., at the time of opening of his
succession), then such an heir is said to have survived the deceased. If the heir survives the
deceased, he/she fulfills the requirment of survivorship. Therefore, an heir who dies even
after a short period from the death of the deceased will not lose his capacity to succeed.
However, a problem arises if the heir himself/herself dies. What will happen to his/her
share from the sucession of the deceased? According to Art. 833, all the rights of the heir in
the succession of the deceased shall pass to the heirs of the heir. You can see the relevance
of the time of opening of the succession clearly in this circumstance. Even if an heir dies
sometime after death of the deceased, the heir is said to have died after getting the right to

succeed the deceased.
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Example

Ayele and Alemitu have lived in marriage for about two decades. They have three
children namely; Tsegaye, Genet and Lombesso. The elder son Tsegaye died a week
after death of Ato Ayele. In this case Tsegaye died after getting the rights to succeed his
father Ayele. Tsegaye died after securing a right to succeed his father’s inheritance. As
Tsegaye is dead now, his heirs will take his portion from the succession of Ayele. By
assuming Tsegaye has no descendants, his mother, Alemitu will take what should accrue

to Tsegaye.

'D. UNWORTHINESS

The second condition to succeed the deceased is related with unworthiness. That is,
inorder to succeed the deceased, the heir and/or the legatee must not be an unworthy
person. An heir and/or a legatee can become unworthy because of his criminal actions. The
rationale behind this rule is that a person may not profit from his/her own crime. As you
might have understood from your reading of Arts. 838 — 840, there are several factors that

can make an heir and/or a legatee unworthy.

* The first crime that could make an heir unworthy is his intentional murder of:
0 The deceased himself,
O The deceased’s descendant,
0 The deceased’s ascendant or

0 The deceased’s spouse.

You must rememeber that the heir and/or the legatee must be sentenced for his crime
before he is considered unworthy. Moreover, the murder must be made intentionally, not

by negligence.

The second reason that makes a person unworthy is, his/her attempt to kill the persons
enumerated under Article 838 (a). An attempt to kill a person is committing an act with the

desire to kill a person but fail to do so because of an external cause. That is, the killing was
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prevented not by the wish of the one who has planned to kill a person, but by an external
factor, such as shooting with a gun which is not loaded, or he/she missed the target

because he/she did not aim straight, etc.

Exercise

Ato Worku usually beats his wife Sosina. Wro. Sosina has suffered a lot
with her husband’s behavior. As time went by, his beating became more
and more hard. Six months ago she went to her friend, Kedija’s house
together with her four kids. As Kedija’s income was so littlie, she was
unable to support her guests for more than few days. Sosina had no
choice than going back to her husband. One night, Worku intimidated
Sosina with a knife. While he was about to stub her, she threw a big
stone and hit his head. Worku died of a severe bleeding within an hour.

Assume that Sosina was beneficiary in the will made by Worku. Can She

succeed or should she be declared unworthy? Give reasons.

The third reason that makes an heir or legatee unworthy is a false accusation against the
persons enumerated under Art 838(a). To make the heir or legatee unworthy, the false
accusation must entail the condemnation of any of such persons to capital punishment or

rigorous imprisonment for more than ten years.

Ato Bisrat died of liver disease. Ato Bisrat and Ato Zewdie were good friends. Ato Zewdie’s
son, Tariku, and his wife, Wude (stepmother of Tariku), do not like each other. Tariku
wanted to attribute the death of Bisrat to Wro Wude. Thus he instituted an accusation
against Wro Wude saying that she murdered Bisrat. But Tariku was sentenced to a two year

imprisonment for falsely accusing Wro Wude.

Tariku is guilty of a false accusation against his stepmother, who is a spouse of his father.
His false accusation could result in the condemnation of his stepmother for more than 10
years of rigorous imprisonment. Therefore, he committed a crime that would render him

unworthy.
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The fourth reason that could make an heir or a legatee unworthy is perjury. Someone
commits perjury when he/she stands as a false witness against somebody. As the result of
the false testimony of an heir or legatee, if one of the persons enumerated under Art 838
(a) of the Civil Code is condemned to a capital punishment or rigorous imprisonment for
more than ten years, the heir or the legatee will become unworthy to succeed the

deceased.

The fifth reason relates to the interference with the right or power of the testator in making
a will. The heir or the legatee in this case, by taking advantage of the physical state of the
deceased, has prevented him from making, modifying or revoking a will. Such heir or
legatee shall be condemned as unworthy. This latter crime made by the heir/legatee is a
crime that affects the rights of the freedom of the testator as far as making, modifying and
revoking his/her will is concerned. Infringing upon a legally recognized right of the testator

would the heir/legatee to a condition of unworthiness.

Exercise
How do you understand the expression “by taking advantage of the physical

state of the deceased?”

This could relate with his/her physical strength. The deceased might have been sick for a
long time and very weak physically. The heir or legatee may take the advantage of this
weak condition of the deceased to prevent him/her from making, modifying or revoking a

will.

It must noted here that, in order to be condemned as unworthy, the heir or legatee must
have committed this latter offence only within three months before death of the deceased.
If the offence is committed before this time, the law will not condemn the heir or the
legatee as unworthy. The law considers three months as sufficient time for the testator to
think about the offence committed against his rights relating to making, or modifying or
revoking a will and to act against the acts of the offender. If the testator keeps quiet for

three months after the offence is committed, the law takes that as if the testator has
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ratified the acts of the offender.

If an heir or a legatee commits any of the offences which are listed under Art. 838 after the
death of the deceased (which means after opening of the succession), he/she will not be
deprived of his/her rights to succeed the deceased. Because the heir has committed the
crime after he/she is called to and got a right over the succession. It is said here that the

crime has no connection with the succession.

It is the law that imposes a liability of unworthiness upon an offensive heir. The imposition
of unworthiness has an exception. Although the heir has committed the offences prescribed
under Arts. 838 and 840, he/she would not lose his/her capacity as unworthy, if the
deceased had given such heir an amnesty, or if he had forgiven him/her. The pardon may
be either an expressed or an implied one. A very common way of pardoning an heir is
expressing the pardon in a will. If the deceased made a will after the offence was
committed, he/she could express his/her forgiveness in the will, to make the heir
beneficiary of the will. If the had given a legacy to the offender after the occurrence of the
offence with full knowledge of the commission of the offence, that would taken as another

way of pardoning the offender.

'E. UNBORN CHILD

As it is indicated in Article 1 of the Civil Code, the human person is the subject of rights from
its birth to its death. From this, it may appear to you that a merely conceived child has no
right to succeed. However, this rule has an exception in that a merely conceived child could
be considered born whenever his interest so requires. To attribute personality to a merely
conceived child, it must be born alive and show its vigor for survival by its viability. “A child
shall be deemed to be viable where he lives for forty-eight hours after his birth...” (Article

4(1) of the Civil Code)

When the father of a merely conceived child dies, the law considers that the interest of the
child requires his consideration as a person. Such a child shall not be treated as a non—
existent being. In such a case, his/her interest requires that he/she is a person subject to

rights. Hence, although he/she is an unborn child, the law allows him/her to participate in
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the succession. However, his rights in the succession shall be realized after his/her viability

is proved.

F CHILDREN BORN IN MARRIAGE, OUTSIDE MARRIAGE AND
. ADOPTED CHILDREN

The Ethiopian law of succession makes no distinction based on the status of a child whether
such child is born in marriage, outside a wedlock marriage or he/she is an adopted child.
Nevertheless, you should note here that the establishment of the paternity of an
illegitimate child is duly obligatory before he claims to succeed the deceased, if the

deceased is putative father.

An adopted child, for all intents and purposes, is assimilated to a natural child. The only
exception for this rule is, as prescribed under Art. 182 of the Revised Family Law of 2000, (or
the corresponding provisions in the Regional Revised Family Codes) adoption cannot be
effective against the ascendants and collaterals of the adopter who opposed the adoption.
Therefore, the Ethiopian law does not make any distinction among children of the deceased

based on the fact that they are legitimate or otherwise.

G SEX, AGE AND NATIONALITY OF HEIR®

In most of the customs in Ethiopia, male children are favored to succeed their parents. In
some nationalities, female children are totally precluded from succeeding their parents.
Particularly this was true as far as succeeding land was concerned. The FDRE Constitution
has recognized the property rights of women. Art 35(7) of the FDRE Constitution provides as

follows:

“Women have the right to acquire, administer, control, use and transfer
property. In particular, they have equal rights with men with respect to use,
transfer, administration and control of land. They shall also enjoy equal

treatment in the inheritance of property.”

Moreover, both the Federal and Regional land use and administration Proclamations have

5 Article 837, Civil Code
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specifically addressed the constitutionally guaranteed rights of women on land. Irrespective
of these legal efforts, women’s rights on land are not respected satisfactorily. There are still
deep rooted beliefs in the many societies that women should not inherit land. However,
there are encouraging reports in realizing these rights of women in almost all Regional

States.

The Federal Rural Land Administration and Land Use Proclamation Ne 456 of 2005 has
some provisions which recognize the rights of women on land. For instance, Art 5 (1)(c)
prescribes that—“Women who want to engage in agriculture shall have the right to get and
use rural land.” Also Art 6(4) of the same Proclamation provides that—“Where land is jointly
held by husband and wife or by other persons, the holding certificate shall be prepared in

the name of all joint holders.”

Similar rules have been adopted by the Regional States’ land laws. For instance, the
Southern Nations, Nationalities and Peoples Regional State’s Rural Land Administration and

Utilization Proclamation Ne 110 of 2007 in its preamble stated that:

WHEREAS, it is believed that ensuring women’s land holding right is necessary for

agricultural production and productivity and ...”

There are other important provisions which ensure the land rights of women in the
Proclamation. From these efforts, it can be seen that there are some improvements in the

recognition of land rights of women.

Exercise
What additional efforts, other than legal efforts, must be made so that
women should enjoy their constitutionally guaranteed rights of land

which in effect include also the right to inherit land?

With respect to age, it cannot be a ground to discriminate heirs. As long as there is no valid
will left by the deceased that discriminates the heirs based on their ages, the rights of the
heirs to inherit the deceased cannot be affected by their age. For example, if the deceased

has a 50 year old son and a 5 year old daughter, both of them have the right to succeed
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him. Moreover, there is no primogeniture right under the Ethiopian law. That is, the eldest
child has no special privilege in the succession of parents. The same is true with respect to
nationality of the heir. But this rule is subject to the provisions of the Civil Code which

restrict ownership of immovable property by foreigners. (See Articles 390 — 393)

1.2 INTESTATE SUCCESSIONS

In Ethiopia, most of the successions are intestate. When the deceased leaves no will at all or
a court for various reasons invalidates the will made by him, it is said that the succession is
intestate. In such a case, the distribution of the estate will be in accordance with the
operation of the law rather than the volition of the deceased. In the intestate succession,
the law follows “the presumed will of the deceased.” This type of succession is older and

more historic than succession by will. (Read Articles 842 — 848 of the Civil Code)

1.2.1 Devolution according to the degree of relativity

The provisions of intestate succession are based on the idea that — had the deceased made
a will he/she would have distributed his/her estate by following the degree of relationship.
That is, he/she would give his/her estate to his/her closest relatives in the first place. In the
second place, relatives who are situated at a relatively distant position when compared with
the relatives of the first degree shall succeed the deceased. Accordingly, the law considers

the children of a person are his/her closest relatives.

A FIRST RELATIONSHIP

Children or other descendants are number one candidates to succeed a person (See Art.
842(1)). All children of the person who died intestate have equal rights in the succession
irrespective of their age, sex, etc. differences. If one of the children of the deceased is a
predeceased child, that is, if he/she died before the death of the deceased, he/she would
lose his/her capacity to succeed, as discussed above. The reason is he did not fulfill one
important requirement, which is surviving the deceased. Although a predeceased heir lost
his/her capacity to succeed the deceased, his/her own descendants will represent him.

Therefore, representation could be taken as an exception to the rule of survivorship.
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A person who claims to have a right in a succession is expected to be alive at the time of
death of the deceased. This is the requirement of survivorship. The idea is that an heir who
did not survive the deceased should lose his/her right in the succession. That is, a
predeceased heir has lost his/her capacity. However, his/her descendants, with the
exclusion of all other heirs, shall represent a predeceased heir. As a rule a predeceased heir
has no capacity to succeed the deceased. But his/her descendants can represent him/her.

This situation makes representation an exceptional circumstance to the general rule.

B. SECOND RELATIONSHIP

If the deceased is not survived by his/her children or other descendants, the father and the
mother of the deceased will be called to his/her succession. In the case where his/her
descendants survive him/her, all other heirs of the deceased will be excluded from the
succession according to the rules of the interstate succession. His/her father and his/her
mother are in the second order in the queue of the relatives of the deceased. The father

and mother of the deceased will take equal share of the whole estate of the deceased.

In the case where one of the parents has died before the deceased, such parent shall be
represented by his/her children (or other descendants). Note that the children (first degree
descendants) of the parents of the deceased are his/her brothers and sisters, of full or of

half blood.

In the case where both parents have survived the deceased, half of the hereditary estate of
the deceased goes to the father and the other half goes to the mother. This is based on the
principle that heirs of the paternal line the maternal line shall have equal shares in the
inheritance of the deceased, so long as they are at equal distance from the deceased. In the
paternal line, we find the father of the deceased and his (the father’s) descendants. In the

maternal line, we get the mother of the deceased and her descendants.

In a situation where the father predeceased the deceased and where descendants do not
survive him, there is nobody to take the estate of the deceased in the paternal line at that

level. In this case, the heirs of the maternal line take the whole estate of the deceased.
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Exercise

Daniel, who is a 35 year old merchant, died of leukemia. Daniel died intestate and he
had no child. Daniel’s parents had three children, including Daniel. His mother Wro.
Banchu, his brother Wondimu and his sister Chaltu survived Daniel. Ato Ergano, Daniel’s
father died three years ago. A 15 year old boy, Sisay, claimed a right in the succession of
Daniel. Sisay alleged that he is the son of Ato Ergano who was born in an extramarital
relationship between Ato Ergano and his mother. He produced reliable evidence that
shows his acknowledgment by Ato Ergano. Considering the estate left by Daniel is
1,200,000 (one million two hundred thousand) Birr, what amount shall be distributed to

each heir?

C THIRD RELATIONSHIP

A person has four grandparents, two on the paternal line and two on the maternal line. If
the deceased is survived by all of the four grandparents, half of the hereditary estate shall
be devolved on the paternal grandparents and the rest half will go to the maternal
grandparents. Each of them shall be entitled to one-fourth of the hereditary estate. If one of
them predeceased the deceased and is survived by descendants, he/she will be represented

by such descendants.

If a predeceased grandparent is not survived by descendants, his/her portion shall devolve
upon the other grandparent of the same line. For instance, if the paternal grandfather
predeceased the deceased and if he is not survived by descendants, the property that was
destined to him or to his representatives will now be transferred to the paternal
grandmother. In this circumstance, the maternal grandmother, instead of taking only one-
fourth of the hereditary estate, she is entitled to receive half of the hereditary estate (if she
is alive). If this paternal grandmother also predeceased the deceased, her own descendants
will represent her. If her descendants do not survive her, there is nobody to receive the
property on the paternal line of third relationship. Therefore, the whole hereditary estate

will devolve upon the maternal grandparents. There are two maternal grandparents and
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each of them will be entitled to receive half of the hereditary estate.

D. FOURTH RELATIONSHIP

A person has eight great-grandparents, four on the paternal line and the other four on the
maternal line. The distribution of the estate follows the same pattern as that of the case of

parents and grandparents.

1.2.2 Paterna paternis-materna maternis’

Articles 842 to 848 describe the rule in which intestate succession is governed. That is, the
closest relative of the deceased would succeed him/her. This rule has an exception. The
exception is — although there are closer relatives of the deceased, a certain property may
devolve upon far distant relatives. The law calls this exception as paterna paternis materna

maternis.

The exceptional rule of paterna paternis materna maternis is designed to allocate an
immovable property that is obtained by the deceased from one of the lines by way of
donation or succession to the heirs of the line from which the property is obtained. For a

better understanding, study the following example.

Example

Ato Tezera acquired a house from his paternal grandfather by way of succession. Tezera
is a young unmarried man and he has no descendants. Tefera's father, Ato Todano, died
on Tahsas 30, 1998 E. C. Ato Todano's only child was Tezera. Nearl a year after death of
his father, Tezera Died on Tir 7, 1999 E. C. Wro. Haymi, Tezera's mother, has survived
her son. As Tezera was not survived by descendants, his parents will be called to his
succession. But, his father predeceased him and the predeceased heir (Tezera’s father
died without leaving other descendants. Therefore, the mother will be called to the

succession. However, there immovable property which is originated from the paternal

" Articles 849 to 852, Civil Code
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line. With respect to the chattels, Wro. Haymi can succeed her son. But she cannot
succeed the house. Although Wro Haymi is a closer relative of her deceased son, the
house will go to the heirs of the third relationship of the paternal line. Because the

deceased obtained the house from the paternal line by way of succession.

You might have understood from the reading of Art. 850, that the heir who is the closer
relative of the deceased and should have succeeded the deceased, but lost his right as a
result of paterna paternis materna maternis, will have a usufruct right on the immovable. A
usufruct right is a right to use a property or to derive a fruit from that property. For
instance, if the property is a house, a person with a usufruct right can either live in the
house (a use right) or he/she can rent the house and collect the rental money (deriving fruit
of the house). Hence, a person with a usufruct right cannot sell the house nor can he
transfer it by donation. Therefore, Wro Haymi will have a usufruct right and she is not
obliged to pay any compensation to heirs of the paternal line from which the immovable

(house) is obtained (See Art. 850 (2)).

According to Art 851, to apply the rule paterna paternis materna maternis, there has to be
an heir in the line from which the immovable property is obtained, if the immovable
property is obtained. If the immovable property is acquired from the paternal line, there
has to be an heir in that line. In case of absence of any heir in the paternal line, the

immovable property shall devolve upon the maternal line. The converse is also true.

To apply the rule paterna paternis materna maternis, the following five conditions must all

exist together. If one of them is missing, it cannot be applicable. The five conditions are:

1. The deceased must die intestate. (The exceptional rule cannot be applied if there
is a will)
2. His/her own descendants must not survive the deceased. (If there are

descendants, Art. 842 shall apply)
3. The property must be an immovable one. (Art. 849 (1) & (2))
4, The property must be acquired by the deceased from either paternal or maternal

lines by way of succession or donation. (Art. 849 (1) & (2))
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5. There must be an heir in the line from which the property has originated. (Art.

851)

1.2.3 Escheat

When there are no heirs of the deceased up to the 4th relationship, the property shall
devolve on the State. This condition is usually said to be Escheat. Escheat is reversion of
property to the state in the absence of legal heirs or claimants. The State takes the property
of the deceased not by way of succession, but because such property has no one to claim it.
Property which is bona vacantia (ownerless or vacant property) belongs to the State and it
is via this principle that the Government is taking the property of the deceased that has no

heir up to the 4th relationship. (See Article 852)

1.2.4 Representation and renunciation

A REPRESENTATION®

It can be said that there two modes of succession, succeeding directly and succeeding
through representation. Heirs who are closest to the deceased are called to succeed directly
and personally. However, the persons who are to be called to succeed directly and
personally might have died before the opening of the succession, by leaving descendants
behind them. In such a case, the law allows such descendants to be called to the succession.
Representation is an exception to the requirement of surviving the deceased. As a rule, the
heir must survive the deceased. But this rule is excepted by representation. According to
this exceptional rule of representation, the descendants of a predeceased heir can take part
in the succession by taking the foot of the predeceased heir. When representation is
effected it is per stripes, not per capita. That is, the descendants of the predeceased heir

shall take what would be taken by the predeceased heir, had he/she been alive.

Example
Ayantu died intestate and she left 90,000 Birr as a hereditary estate. She

had three children, Brook, Ezana and Metti. Brook predeceased Ayantu.

Brook himself was survived by three children; Meron, Akalu and Mike. As

8 Article 853, Civil Code
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Brook is survived by descendants, he shall be represented by them. Brook’s
children would receive what would have been taken by Brook. That is, they
shall be entitled to 30,000 Birr and each of them has an equal share in the
succession. Ayantu’s grandchildren will only take proportionately among
themselves the share that their deceased parent (Brook) would have taken

if he were alive. This is a per stripes representation.

'B. RENUNCIATION®

An heir who is a successor may not necessarily be willing to participate in the succession. In
such a case, he could renounce the succession. Renunciation is a refusal to accept the
succession. A person may renounce the succession for various reasons. If he/she is relatively
in a better economic position, he may renounce the succession to the benefit of his co-
heirs. The heir who has renounced the succession shall never be seen as the heir of the
deceased. He/she has forfeited his/her right in the succession and hence he/she will not be
represented by his/her descendants. The reason is the one who has no right in the
succession shall not transfer to his/her descendants what he/she does not have. However,
as it is prescribed in Art. 854(2), the person whose succession has been renounced may be

represented. For better understanding of this provision, read the example below.

Example

Zemzem’s mother W/ro Wude is a very rich woman. Zemzem has a
daughter called Tenaye. Assume that Zemzem died on Meskerem 14th of
1999 E.C. Tenaye renounced Zemzem'’s succession. Just a year after the
death of Zemenay, W/ro Wude died. Now Tenaye can succeed W/ro Wude
by representing her mother Zemzem.

Wude

(Grandmother)

° Article 854, Civil Code
33



Law of Successions Page 34

Zemzem

(Mother)

l

Tenaye
(Daughter)

(Tenaye renounced Zemzem'’s succession)

With the same logic as renunciation, the heir who is declared unworthy cannot be
represented by his/her descendants, as such heir has already lost his/her right to succeed
the deceased, he/she has nothing to transfer to his/her descendants. To succeed the
deceased through representation, there has to be bond of legal relationship between the
deceased and the one who claims to succeed the deceased. (See Arts 855 & 856) For
instance, assume that Ato Omod adopts a child by name Neguse. Omod’s father Ujulu
opposed the adoption made by his son. Negusu cannot succeed Ujulu by representing his

adoptive father, Omod.

1.3 WILLS

A will is the most satisfactory means of arranging for the devolution of a person’s property
after death. In Ethiopia many people do not make wills even if there is no comprehensive
data on the percentage of wills and intestate successions. While making a will, the testator
makes a disposition of his/her property through a unilateral declaration of intention which
does not require receipt by another party to become complete. The valid execution of a will
requires that the testator possessed testamentary capacity at the time of execution and
that the formal legal requirements were observed. For the most part, the testator is free to
make his/her own arrangements. The only requirement is that the instructions in the will
not contravene legal prohibitions or public policy. A will is a juridical act that shall have a

legal effect after the death of the testator or the will maker. It is an instrument by which a
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person makes a disposition of his/her property to take effect after his/her deceased, and
which in its nature is ambulatory10 and revocable during his/her lifetime. A will is the
instrument, which expresses the last wish of the testator. Some people say that a will

remains only a draft during the testator's life, indicating its ambulatory nature.

There are different kinds of wills made by fulfilling the formal requirements that the law
prescribes. The law is very strict with respect to the formality of making a will. A will that
does not satisfy the required formalities is invalid by the court of law. Testamentary
dispositions (wills) are declarations of intention. Thus, pursuant to the general provisions of

the Civil Code, they can be invalidated or become ineffective.

It is believed that the Ethiopian society does not know much about the features of will and
how to fulfill the formal requirements. This can be observed from the wills that are totally

or partially invalidated by the courts due to failure to fulfill the formal requirements.

Will is different from donation in that donation is a contract whereby a person, the donor,
gives some of his property or assumes an obligation with the intention of gratifying another
person, the donee.* Will is a unilateral juridical act which is different from contract, in
which the latter needs at least two parties. Since donation is a contract, it needs the
acceptance by the donee.'® The most significant difference, however, between donation
and will is the time in which they are effected. Donation shall take place while both the
donor and the donee are alive. As it has bees discussed above, will is ambulatory and hence
becomes effective after death of the testator. Some similarities also exist between will and

donation.®

1.3.1 Conditions for the validity of wills

The conditions prescribed by the law must be satisfied to make a will a valid document. The

will becomes effective after its maker has died. The testator is not in a position to express

19 Ambulatory means that the will is of no effectiltite testator's death, anccompetent testator may change
or revoke it at any time before his/her death.

1 Article 2427, Civil Code
12 Article 2436, Civil Code
13 See Civil Code Articles 2427-
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his/her wish while the will is effective. Because of this, the law has opted to enumerate very
stringent conditions and formal requirements for the validity of wills. Failure to observe
these conditions set by the law would render the will ineffective. Because courts do not
hesitate to invalidate a will if they feel that the will has not complied with the required
conditions. A will is the only evidence for the expression of the true intention of the
testator. To serve this important purpose, it needs to fulfill all the necessary conditions for

its validity. The following sub-titles are some of the conditions.

'A. PERSONAL NATURE OF A WILL

The testator should seek the assistance of no one else. He/she should make the will by
himself/herself. No any other person may take part in the making of a will on behalf of the
testator or by way of assisting him/her. Nor the testator could appoint another person to
represent him/her as far as making, modifying or revoking a will is concerned. Except for
will and other specifically stipulated juridical acts, another person may represent the

testator. The following definition illustrates well this condition.
Art. 2199 — Definition

Agency is a contract whereby a person, the agent, agrees with another person, the
principal, to represent him and to perform on his behalf one or several legally

binding acts.

Example

Abebe may authorize, by a contract of agency, Beletu to perform some
juridical acts on his behalf. Based on this contract of agency, Beletu may
administer the Abebe’s property, or she may be authorized to sell the
property. However, Abebe cannot in any case authorize Beletu to make
a will on his behalf. Moreover, Beletu cannot alter a will made by Abebe

nor can she revoke any will of Abebe.

14 Article 857, Civil Code
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The testator is not in a position to express his/her true wishes after his/her death. If
someone is allowed to make a will on behalf of the testator, he/she can take advantage
against the true intention of the testator very easily. For instance, Ayele, an indecent child
of Ato Bekele may make a false will in the name of his father upon the death of Ato Bekele
or even before his death. To narrow the occurrence of such situations the law lays down

very strict formalities to make a will.

Another scenario of the personal nature of wills is the one stipulated in Article 858.
According to Article 858 of the Civil Code, no two persons may make a will together using
the same document. The law believes that the testator cannot express his/her free
intention when he/she makes a joint will. That is, if the testator makes a joint will, such will
could influence his/her free intention to some extent. A will is an instrument that the
testator can repeatedly alter or revoke during his/her lifetime. It would be difficult for the
testator to alter and revoke a will if he/she makes a will together with another person. This
would definitely affect his/her freedom in making, altering and revoking a will. In some
other jurisdictions, a will made by spouses jointly is valid. In Ethiopia, even spouses cannot
make a will together irrespective of the fact that they have community of property in

marriage.

A person may not bind himself/herself to make, to modify or to revoke a will to the
advantage or disadvantage of any other person. That is, he/she cannot promise to make a
will to the benefit of a relative, a friend or any other person. In addition, he/she cannot
promise to make, modify or revoke a will to the disadvantage of any person. When it is said
that the will maker cannot promise, it should not be taken in a sense that if he/she
promises to make, modify or revoke a will, the testator may not be bound by such a
promise. That is, notwithstanding the promise made, the testator can revoke the will at any

time. See Art 859(2).

Exercise

W/ro Abebech is a 75 years old woman. Her only son Girma is a drunkard and is not
looking after her and she had no one to support her. She promised to make a will to give

her house to a neighbor, Workitu, if the latter maintains her until her death. Workitu
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has happily accepted the proposition made by W/ro Abebech and started to maintain

her.

Give your comments on this arrangement!

'B. CAPACITY TO MAKE A WILL'®

Testamentary capacity is a special form of legal capacity. According to the Revised Family
Code, testamentary capacity commences upon the completion of the 16th year. Prior to
this, the minor cannot make a will even with the consent of his/her legal representative.
After the age of testamentary capacity has been reached, the minor does not require the
consent of his/her legal representative. Persons lacking testamentary capacity are those
who, due to a state of mental disturbance, mental deficiency or unsound mind, are unable
to understand the meaning of the declaration of intention they have made or to act in

accordance with this understanding in the execution of a will.

I) Minors

A Minor is a person of either sex who has not attained the full age of eighteen years.
According to the Revised Family Code of the Federal Government and that of Regional
States, a minor can make a will once he/she attains the age of 16 years. The following Art is

taken from the Federal Government’s Revised Family Code.

Art. 295 — Will.

1. The tutor may not make a will on behalf of the minor.
2. A minor may not make a will before he attains the age of sixteen years.
3. The will made before he has attained such age shall be of no effect,

notwithstanding that the minor has not revoked it after having attained the age

of sixteen years.

Even if the minor does not revoke a will, he/she made before the age of 16, after he/she

15 Articles 860 to 864
38



Law of Successions Page39

has attained 16 years that cannot be a reason to maintain such a will.

II) Judicially interdicted persons

Judicially interdicted persons are those who are declared by a court of law not to perform
juridical acts, such as making a will. One of the reasons for a judicial interdiction is a mental

illness. You must derive the following important points from the reading of Arts 861, 368

and 862.

1. An interdicted person may not make a will after his interdiction.

2. A will made by the interdicted person before his interdiction is valid.

3. Although the will made by an interdicted person before his interdiction is valid,
the court has the power to invalidate such will either totally or partially.

4, Although the will made by an interdicted person after his interdiction, is invalid,
the court has the power to maintain such will either totally or partially.

5. When the court maintains a will made by the interdicted person after he/she is

being interdicted, it shall consider the following points:
i A legacy (money or property given to somebody through a will) must not
exceed five thousands Birr and;
ii. The heirs-at-law of the interdicted person (the heirs- at—law could be
descendants or other relatives)should get a minimum of three-fourths of
the succession. That is, the outsiders (non-relatives) can take a maximum

of only one-fourth of the succession.

Generally, the law considers that the person is healthy before his/her interdiction and
his/her mental conditions will affect his/her will when the law takes such actions after his

interdiction. In an actual situation, this may not always hold true.

Example
Consider that the court has interdicted Alemu on Meskerem 30th, 1999 E. C. Even if it is

considered that his will made before this date is valid, his mental conditions during such

period may be worse than the actual date of interdiction. Similarly, although a will made
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after the interdiction is not valid, the health conditions of the interdicted person may
have improved and such conditions may lead the court either to maintain or only

partially invalidate the will.

III) Insanity

As indicated in Art. 863, a will made by an insane person is valid unless it is proved that the
person was a notoriously insane person at the time of making the will. There are scarce
conditions in Ethiopia that make a person notoriously insane. (Remember your Law of
Persons course) Therefore, getting a judicial interdiction of an insane person is a wise step

to make the will made by such person ineffective.

When a testator makes a will, he/she must be careful not to include provisions that are
contrary to law or morality. Moreover, the provisions of the will must not be difficult or

impossible to execute.

C PROVISIONS DIFFICULT OR IMPOSSIBLE TO EXECUTE

Article 865 (1) tells us that a testamentary provision which fails to specify in a sufficiently
clear manner its beneficiary or its object shall be of no effect. From this it is clear that the
provisions of a will must clearly indicate who will be the beneficiary and what things or

portion of things has been allocated to such beneficiary.

Example

In her will W/ro Kebebush expressed that: “Let somebody take my laptop computer.” It
is impossible to determine who is that somebody. Therefore, the testator must clearly
indicate the beneficiary of his/her will. Moreover, the testator needs to clearly indicate
the beneficiary of his will. The word “object” refers to a property under the will. Hence,
the testator should specify the property that he bequeathed to the beneficiary. If the
testator says, “Let Ayele receive my something” in his/her will, it is also impossible to

execute this will correctly. What thing should Ayele receive is not clear.
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There is a similar problem in sub-art (2). In this case, the provision of a will is impossible or
very difficult to execute or put it in practice. That is, if a provision of a will contains orders of
the testator which cannot be put into action, such provisions shall be invalidated. For
instance, Ato Ayalew, in his will, gave the building of the Ministry of Education to his friend
Lemma. It is not possible to execute this will, as the building of the Ministry of Education is a
public property, not an individual’s asset. The testator can give by way of will property

which belongs to him/her at the time of his/her death.

D. ILLICIT PROVISIONS

In Art 866 the word “object” is to mean the aim, purpose or goal of the will. If the purpose
of the will is unlawful, its provision shall be of no legal effect. Moreover, the provisions of a
will shall be of no effect if their purpose or aim is immoral. However, there is no
standardized immorality. Something immoral in a certain area may not necessarily be
immoral at another area. Hence, the judgment on immorality could be left to local

conditions.

Example

Colonel Wubshet made the following testamentary disposition:
My son Hailu married a woman who is a member of a political organization that |
do not like. Although | insisted that he divorce that woman, he refused to obey
my orders. If anyone, from among my family, causes the separation of my son

from his wife, | bequeath him 10,000 Birr.

This will may be considered as immoral one. Because, marriage is a very respected social
institution. Its dissolution must be initiated by the spouses themselves and by no one else. It
is not proper to initiate the dissolution of someone’s marriage and it is this conditions that
makes the will immoral. Moreover, Colonel Wubshet’s daughter-in-law has exercised one of
her constitutionally guaranteed rights, as anyone has the right to be a member of his own

will in a political organization... (See Art 38(2) of the FDRE Constitution)
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E. VIOLENCE?®

The testator has to make a will only by his/her free volition. That is, the testator should not
make a will under a threat or under any condition that could affect his/her freedom in the
making of a will. Violence vitiates the freedom of making, modifying and revoking a will. The
violence may not necessarily be directed toward the testator. It may happen against one of
the testator's descendants, ascendants or against the testator's spouse. In this case, the
violence or the duress may put under threat the life, honor or property of the testator or
one of the above persons. Articles 1706-1709 and 1808-1818 are the provisions of the
general contracts and they shall apply by analogy to treat the cases of violence with respect

to making, modifying and revoking a will.

'F. UNDUE INFLUENCE

According to the Ethiopian law of succession, undue influence is not a ground to invalidate a
will. This is the rule. Undue influence is more of psychological than physical. Someone may
exert an excessive influence on the testator to have a will made, modified or revoked to the
benefit of oneself. Although such influence affects the mind of the testator, it is not
considered as a serious threat. However, there are exceptional circumstances in which
undue influence could be a ground to invalidate a will or reduce the amount indicated in the
will. Especially, the exceptional circumstance is relevant when the one who exerts the
undue influence has a special opportunity to exert pressure on the testator. Generally, the

exceptional situations depend on two circumstances:

a) On the conditions of the testator; and,

b) On the identity of the person who exerts the undue influence on the testator.

The conditions of the testator put him in a weak position in that he/she needs the help or
assistance of other persons. The conditions that force him to seek the assistance of other

persons could be his being a minor, sick, etc.

18 Article 867, Civil Code
17 Articles 868 to 875, Civil Code
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The identity of the person who is exerting the undue influence is the one who, by taking the
advantage of the conditions of the testator, gets benefit from the will of the testator. This
person could be the guardian or tutor of a minor testator, or he/she could be a physician
who prescribes or applies a medical treatment to the testator or he/she could be a
clergyman who prays for the testator or gives him a spiritual assistance. A person, who
takes part in the making of the will as a witness, interpreter, etc., can effectively exert

undue influence on the testator and this situation is an exceptional one.

According to Art 869 of the Civil Code, if a minor testator makes a will to the benefit of
his/her guardian or tutor, the court may totally invalidate the will (the testamentary
provision in relation to the undue influence) or may reduce the amount given to such
guardian or tutor. A guardian or a tutor has a big opportunity to exert influence on a minor
testator and get a benefit unduly. But this provision shall not be effective if the guardian or

tutor is an ascendant of the testator.

Exercise
Why the will of the minor testator is maintained if the guardian or the

tutor is an ascendant?

Likewise, the court may reduce the amount given to the beneficiary or invalidate the
testamentary provision when the beneficiary is a physician who has given a medical
treatment has exerted undue influence on the testator. For the purpose of applying the
provisions of undue influence, it does not matter whether the physician is a professional or
even he/she is a quack. Clergymen are persons who can easily influence the person who is,
e.g., sick and needs prayer so that his/her soul would rest in the heavens. So the court may
either reduce the amount given to such persons or invalidate the testamentary provision to
the benefit of such persons. Irrespective of the undue influence exerted on the testator, if
the one who has exerted the undue influence is a relative by consanguinity of by affinity to
the testator or if such person is the spouse of the testator, the will which is made to the
benefit of the one who exerted the influence shall not be affected, that is, it becomes
effective. (Read Arts 870 and also 871—876)
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‘G. FRAUD?®

Fraud is a deceitful act. However, it is not a ground to invalidate a will, if the will benefits
the fraudster (the person who commits fraud). Here you should distinguish between fraud
and undue influence. In the case of undue influence, the testator seeks others' help. In the
case of fraud, the testator may not necessarily be in a weak position. For instance, the
fraudster may promise to do something to the testator, if the testator makes a will to the
benefit of such a fraudster. The fraudster may have no ability or capacity to perform his/her
promise. Although the promise of the fraudster deceives the testator, it is not possible to
invalidate the will that benefits the fraudster. Another example could be — a man who is
tied by the bond of a marriage may tell to a woman that he is a widower and married her on
that ground. If the woman makes a will to the benefit of the man hoping that the man is
only her husband, this may not be a ground to invalidate a will. But as we will see under
section Revocation and Lapse of Wills below, a will made to a spouse shall lapse if the

marriage is dissolved by way of divorce.

H. ERROR*®

When a will is made as a result of error, the provisions of the Civil Code relating to
invalidation of contracts shall apply. (Refer to the Civil Code provisions (Arts 1697 — 1705
and 1808 — 1818)) Generally, the mistake which led the testator to make the will in such a
manner must be fundamental. That is, it is not logical to invalidate a will for every trivial or
minor error. The error must be of a kind that, had the testator known the truth, he/she
would not have made a will in such a manner. Moreover, the mistake must be clear from
the wording of the will itself or from another document to which the will refers. The

following example will illustrate this statement.

Only one or two of provisions of a will might have been affected by error and others may be
good. The court may invalidate only such defective provisions by leaving others to be

effective. The nullity of a certain defective provision cannot cause the nullity of other

18 Article 876, Civil Code
19 Article 877, Civil Code
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provisions of the will, unless there is a necessary connection between the execution of the

provision, which has to be nullified, and the execution of another provision. (Art 878)

The testator may make a legacy to depend on a certain condition. This means, the testator
may impose certain condition or burden on the beneficiary of the succession. The
beneficiary will receive the legacy when he/she accomplishes the burden or the condition
imposed upon him by the testator. However, the law does not bind the beneficiary or the
legatee to accomplish the burden if the condition is impossible to perform or it is illegal or
immoral. That is, if there is an imposition of impossible, illegal or immoral condition or
burden, the legatee can receive what is prescribed by the will to him/her without

accomplishing what the testator ordered.

Example
The testator in his will disposes that the beneficiary of the will shall fly from the tip
Mount Ras Dashen to the tip of Mount Tulu Walel without using any device. If the
beneficiary accomplishes this task successfully, the testator wishes to give him a new
car. This condition is impossible to accomplish. Therefore, the legatee can receive the

new car without even trying the flight.

1.3.2 Form and proof of wills

There are three types of wills (See Art 880). All of them are required to be made by
following the formal requirements prescribed by the law. Failure to fulfill these formal
requirements may cause the invalidation of the will as a whole. The law is so strict as far as
fulfillment of the formal requirements is concerned. As it is already indicated above, the
testator is not in the position to defend him/her when the will is opened. Even if absolute
protection of the intention of testator is not a possibility, the law tries to seal all the

possible loopholes which might be created during the making of the will.
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A. FORM OF WILLS

I) Public wills*°

A public will is a will that is read in the presence of the testator and of four witnesses. The
testator can write the will in the presence of the witnesses. He/she can also write the will in
the absence any person. That is, the testator may write the will by himself/herself or he/she
may get it written by another person under his/her dictation in the presence of witnesses or
even in the absence of the latter. The most important thing, as far as a public will is
concerned, is the will has to be read in the presence of the testator and of four witnesses.
Reading the will in the presence of the testator and of four witnesses is not sufficient. There
must be an indication of the fulfillment of this requirement in the will itself. It can be

indicated in the following manner:
“...This will is read in the presence of the testator and of four witnesses.”

If the will does not contain such an indication, it could be invalidated. The absence of such
indication may cause the invalidation of the will. Therefore, utmost care should be taken
when public will is made. Moreover, the testator and the four witnesses should put their
signature immediately after the will is read. This is a very strict rule. Assume that one of the
witnesses goes out after the completion of the reading but before the will is signed. If
he/she comes back after a little while, and when he/she is back, the testator and the three
witnesses have already signed the will, the will shall be of no effect and it is subject to

invalidation.

Exercise

Why do you think the law is so strict in laying down such procedures in the

making of a will?

20 Articles 881 to 883, Civil Code
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Read the following two cases and comment on the decisions of the courts at

different levels.
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The law prescribes the fulfillment of very stringent formalities when one makes a will. The
reason is: a will becomes effective after the death of the testator. The testator is not in a
position to defend his/her positions if someone makes some fraudulent act against the will.
To narrow the possibility of making any fraudulent act against the will, the law lays down
very strict formalities. In many instances the courts are so serious in executing the
provisions of the law and they rarely validate a will when it fails to fulfill one of the

important formal requirements.

Exercise
Can a deaf person take part in the making of a public will as a witness?

What about the blind? State your reasons.

A deaf person can take part in a will as a witness if he/she is literate. He/she can read the
contents of the will just after it is drawn up. If he/she is unable to read the contents of the
will, his/her presence serves no useful purpose as he/she has no mechanism of knowing the
contents of the will. Blind people may take part in a will as witnesses so long as they hear
when the contents of the will are read. The only thing expected of them is to understand

the language in which the will is drawn up.

The law in Art 882 prescribes that the number of witnesses could be reduced to two if one
of them is a court registrar, a notary or a judge (See the Amharic version) in his/her official
capacity. So a judge, or a notary or a court registrar represents three ordinary witnesses, if

such person acts as a witness in his/her official capacity.
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II) Holograph will**

Holograph will is a will that is totally made by the testator himself/herself in the absence of
witnesses. Only literate persons may make a holograph will. It is the testator that writes a
holograph will totally and if there is an additional word (even if it is a single word) written
by the hand of another person, that is a sufficient cause to invalidate the will wholly. The
testator must explicitly indicate, in the holograph will, that it is a will. Absence of such an
indication is also a ground for the invalidation of the will. As a rule, the testator
himself/herself should fully write a holograph will. If it is a handwritten will, it is possible to
know for sure that it is written by the testator. Everyone has his/her own style of writing. A
machine-written document has no individual style and it is not possible to identify who has
written it. Therefore, the law requires a handwritten indication of the fact that the testator
writes the will using a machine. The handwritten indication should be included on every
page of the will. This is to confirm that the machine written holograph will has been really

made by the testator.

Art 886 of the Civil Code advises the testator not to simply reproduce graphic symbols

without understanding their meaning.

Exercise

How do you understand the contents of Art 8867

Someone may write a will using his/her handwriting style. This may happen without
understanding the meaning of what has been written in the document containing the will.
For instance, you understand English and Afan Oromo. However, you may not necessarily
understand French or Sidama language. But you can copy a document that is written in
French or Sidama language, as these languages use the same script (the Latin script). If you
do so, it is said that you have reproduced graphic symbols without understanding their

meaning. In such circumstances, the one who has produced the graphic symbols is not a

21 Articles 884 to 886, Civil Code
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real testator. Because such person simply copied a will in a language that he/she does not

understand.

With respect to Art 888, the will refers to another document. You cannot understand the
provisions of the will without referring to another document. When the will refers to
another document or when it is impossible or difficult to understand the will without
referring to another document, such a document must have been written and signed by the

testator.

Example

Assume that the testator had acknowledged his child born outside marriage
or he had written a letter to child’s mother recognizing that the child was
his. If the will says, for instance:

“I hereby bequeath Birr 25,000 to my child whom | acknowledged

or recognized sometime ago”.

In such cases, we cannot understand the will, unless we supplement it with the
acknowledgement document or letter. The law under Art 888 requires that such a

document or letter should be written and signed by the testator.

Exercise

Can a blind person make a holograph will by using a brail machine? Explain!

III) Oral will*?

Oral will is a will made verbally to two witnesses. As you might have understood from Art
892 of the Civil Code, the testator does not make an oral will under normal circumstances.
He/she makes such a will when he/she feels that he/she is going to die within short period

of time, particularly after accidents, shocks or similar situations. It can be said that oral will

2 Articles 892 to 894, Civil Code
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is not a proper will. The testator can make only restricted testamentary dispositions
through an oral will. That is, the testator cannot make any order of his wish by way of an
oral will. The law has listed down the contents of an oral will. The testator cannot add other

testamentary dispositions, which are not included in Art 893.

Exercise

Comment the following oral will made by Ato Asrat!

| Ato Asrat Woldu, hereby make the following oral will as | consider that |
may die soon.
1. Igive half of my whole estate to my beloved daughter Derartu.
2. My other children should take the rest of my property in equal
proportion.
3.  To my spiritual father, | bequest Birr 3000.
4. My funeral should take place at the monastery of Debre Libanos.

5. lappoint W/ro Ayelech as a guardian for my minor child Bikila.

The law allows the testator to make several wills during his/her lifetime. This is also the
manifestation of his right to make, revoke or alter a will at any time. The contents of
different wills made by the testator may or may not contradict each other. If the provisions
of various wills contradict each other and cannot be enforced together the latest will shall

prevail. (See Art 895)

'B. PROOF OF WILL

It is a commonplace practice that there are lots of controvercies on the validity and
existence of proof. The one who claims a right in a will has to prove one or both of the
following two things. First, he/she has to prove the existence of the will. That is, he/she has
to show a will made by the testator. Second, he/she has to prove the contents of a will. In

other words, the claimant has to show the fact that he/she is beneficiary of the will.

From Art 897, one can see the following important points:
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a)

b)

The existence and contents of a will (whether a public or holograph will) shall be
proved only by producing the original will itself or the copy of the original will,
certified to be true by the court registrar. The court registrar could issue the
copy of the original will, if he/she had received the original will to be deposited
in his/her archives. Otherwise, the claimant shall only present the original will.
To benefit from the will, approval by presenting the will itself is obligatory and
no any other means of evidence can be possible. For example, witnesses cannot
prove the contents of a public will.

If someone destroys or causes the destruction of a will by his/her fault or
negligence, such a person may be obliged to pay compensation to the
beneficiary of the will. To get compensation from the person who has destroyed
or caused the destruction of the will by his/her fault or negligence, the
beneficiary can prove the fact that he/she is a beneficiary by any means of
evidence. For instance, he/she can prove that he/she is beneficiary of the will by

producing witnesses.

The Ethiopian law of successions does not allow the contents of a will
to be proved by some means of evidence such as videoed wills, etc.
Why do you think does the law prohibit such means of evidence for the

purpose of proving the contents of a will?

Exercise

1.3.3

Revocation and lapse of wills

'A. REVOCATION OF WILLS?

A will is always revocable, until the death of the testator. A testator may make an

agreement with a beneficiary not to revoke the will. However, sometimes elderly people

who have no descendants of their own may promise to leave some property to a person, on

2 Articles 898 to 901, Civil Code
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condition that the latter nurses the former. This promise cannot be enforced as the will is

still able to be revoked.

There are various ways in which a will may be voluntarily revoked:

a. By another will.

b. By an express intention to revoke, made in the same manner as a will, i.e., this
must comply with the formalities set out by the law.

c.By destruction.

d. By alienation of the thing bequeathed

a. Another will

The testator may, in his will include works like: ‘I hereby revoke all former wills and
testaments made by me’. The testator may revoke specific clauses of a will, while leaving
the rest of it intact. As has been stated above, a new will usually impliedly revokes a
previous will. But sometimes, it may be disputable whether it was the intention to
supplement the previous will. This may be the case if the two wills are not inconsistent. The
second will may thus operate as a kind of codicil. A codicil is a formal document which

varies, but does not revoke, a will.

b. An intention to revoke

A will may be revoked by any other written instrument, provided it is executed with the
same formalities as are required for a will. For instance, the testator may revoke wholly or
some f the provisons of a previously made will not by a new will but by a document made
by following similar formalities. Even if such document is not a will it has a power to revoke

a valid will.

d) Destruction

A will may be revoked ‘by the burning, tearing or otherwise destroying . . . with the

intention of revoking the same’. Some formal act of destruction seems to be necessary,
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although the whole of the will need not be destroyed. Merely throwing the will in a waste-
paper basket is not sufficient, even if the testator indicates to a third person that he/she

considers it to be an act of revocation.

Exercise
1. If the testator inadvertently destroys the document in which the
will is made, can that be taken as revocation of the will? Give
reasons!
2. |If the testator is in a condition that he/she has no capacity to make
a will, can he/she revoke a will while in same condition? Why/Why

not?

e) Alienation of the thing bequeathed

By alienating the thing bequeathed, the testator can revoke the will he/she has made. For
instance, in his/her will made last year, assume he/she gave a mule to his/her friend. Now,
if the testator sells or donates the mule to some other person, it means that he/she has
revoked his/her will. You must note here that the thing bequeathed may come back to the
possession of the testator at a later date. However, that does not cause the revival of the

will which was already revoked. (See Art 900)

B LAPSE OF WILLS?*

As discussed above, it is the testator by his/her wish who revokes the will he/she has made.
Lapse of will takes place by the operation of the law. There are a number of reasons for the
revocation of a will by the operation of the law. The reasons depend on the type of the will.

Therefore, various types of wills have various reasons for their lapse.

a) Failure to deposit a holograph will

24 Articles 902 to 908
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According to Art 903 of the Civil Code, a holograph will shall lapse where it is not deposited

with a notary or in a court registry within seven years since it has been made. No such

imposition exists for a public will.

Why do think does the law impose lapse for holograph will
while there is no lapse for a public will for reason that it is

not deposited with a notary or court registry?

Exercise

b) Birth of child

Another reason for the lapse of a will is birth of a child. If a child is born after a will is made

(whether a public or a holograph will) such a will, shall lapse if the newly born child accepts

the succession.

From Art 905 of the Civil Code, you may observe the following points:

>

Although the law provides that the will shall lapse if a child is born to the
testator after making such a will, there is a situation where such will could be
maintained totally or partially by the court. The court may maintain the will
irrespective of the birth of the child, if it had been of the opinion that the
testator would have maintained the will despite the birth of the child. For
instance, if the testator made a will while his wife was expecting a child, it
would be clear that the testator had intended to maintain the legacies ordered
in the provisions of the will even if a child was going to be born to him. A
discretionary power is given to the court as to the maintaining of the will as
total or partial. The court may arrive at a decision on this matter after having

seen the prevailing circumstances.

When the will, which the testator makes before the birth of the child, is active

either wholly or partially, the newly born child should receive, at least, three—
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fourths of the share he would receive in the intestate succession. That is, 75%

of the value which he would be entitled in the intestate succession.

c) Dissolution of marriage

According to Article 906 of the Civil Code, legacies made in favor of a spouse of the testator
shall lapse where the marriage of the testator with that spouse is dissolved through divorce
or court order when the marriage is concluded without observing the conditions for the
validity of marriage. However, such a legacy cannot lapse where the marriage is dissolved

by death.

When a husband or a wife makes a will to the benefit of his/her spouse, it is believed that
the testator has made the will with the expectation taht the marriage would continue until
his/her death. Therefore, the testator may give a considerable amount of personal
property to his/her spouse with the expectation that the marriage would persist. If the
marriage dissolves through divorce, the reason that has caused the making of the will to the
benefit of the spouse is already lost. Unless such a will lapses, it may seriously affect the

interests of the relatives of the testator.

d) Death, unworthiness, or renunciation by a legatee

Art 907 lays down the rule of lapse of legacies. According to Art 907, three factors cause

the lapse of legacies.

i. When the legatee dies before the testator. In this case, the legatee has no
capacity to succeed the testator since he does not fulfill the requirement of
survivorship.

ii. When the legatee cannot succeed the testator. This has a relation with
unworthiness. When a legatee is condemned as unworthy, anything destined

to his benefit shall lapse.
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iii. When the legatee does not want to take the legacy. This has something to do
with the renunciation of the legatee to the succession of the testator. The law
passes the legacy when anyone renounces the succession of the testator, as it

does not consider him as the legatee of the testator.

Although we say that the legacy shall lapse where the legatee dies before the testator,
there is a possibility that representation could take place. As you remember from your
previous studies, only children or descendants of a person can represent him/her.
According to Art 908(a), the legatee who died before the testator would be represented if

he/she is a legatee by universal title (or a universal legatee).

There is a very narrow chance for the existence of representation in the case where the
legatee is a legatee by singular title (or a singular legatee). According to Art 908 (b), where
the singular legatee25 dies before the testator, the descendants of the singular legatee shall
represent him only when the legacy destined to such singular legatee devolves upon the
state as a result of failure of the singular legatee to receive the legacy. According to the
rules of intestate succession, the hereditary estate shall devolve upon the state when
relatives up to fourth relationship do not survive the deceased. In the above situation, the
rules of the intestate succession shall regulate the singular legacy, because of the prior
death of the singular legatee. If a relative survived the testator (from the nearest relative
a child — up to a far apart relative at the fourth relationship), such a relative would receive
the legacy. In the absence of any relative up to the fourth relationship, the legacy shall
devolve upon the state. Instead of devolving the property upon the state, the law favors
the representatives of the predeceased legatee to inherit the deceased by way of

representation.

Exercise
Ato Wagaw made a public will 6 months before his death. One of the provisions of the
will gave 5000 Birr to his ex-wife, W/ro Hilina. Their marriage was dissolved by divorce 5

years ago. The new wife and some of the relatives of Ato Worku challenged the will on

% Discussion on universal and singular legatee $igathade under Article 912 below.
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the ground that a provision made to the benefit of a divorced wife shall lapse and she

has no right to succeed the deceased. Can Hilina succeed Ato Wagaw?

1.3.4 Contents and interpretation of wills

A CONTENTS OF WILLS

The testator can determine the contents a will he/she makes freely so long as the contents
of his/her will do not violate the law or so long as they are not contrary to public moral. Art
909 lists down the contents of a will. But this should not be seen as an exhaustive list. It
only gives us illustration. These enumerations may guide the testator. However, it does not
mean that he/she has no power to declare dispositions that are not listed in Art 909. You
can infer this from Art 909 (e). The only limitation with respect to the contents of a will is,

the testator cannot declare in his will anything illegal and/or immoral.

The general rules of interpretation of statutes may be helpful also to interpret the
provisions of a will. When the provisions of a will are doubtful, we may need to interpret
them. The intention of the testator is a key element as far as interpretation of a will is
concerned. We, therefore, have to seek the intention of the testator. The will itself may
reveal this or it may be obtained from other circumstantial evidence. You should note here
that getting the intention of the testator is not an easy task. You should also note that the
motive of seeking the intention of the testator must not drive us to interpret the will, if the

provisions of the will are clear.

B.INTERPRETATION OF WILLS

In Ethiopia, there is no obligation for a will to be drafted or executed by a professional
person. It is thus not uncommon for wills to be made without professional advice. ‘Home-
made’ wills may use colloquial and unclear language. But even where a will is prepared by a

professional, ambiguities and uncertainties can result.

Courts, especially the Supreme Court may construe (or interpret) a will. Words in a will, as

in any other document, are construed in their context. The essential task of the court is to
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give effect to the intention of the testator. But this intention is to be deduced from the
words used. It is not permissible to re-write the will simply because the court suspects that
the testator’s words did not really specify his/her real intentions. In order to understand the

language employed by the testator, however, it is possible to ‘sit in his/her armchair’.

The general rule is that words must be construed in their usual, or literal, sense. But this is
subject to the ‘special vocabulary’ of the testator. And it also must yield to the special
circumstances of the testator. Suppose a testator left a legacy to ‘my wife’. He was not
lawfully married, but lived with a woman in an irregular union, whom he was accustomed to
call ‘wife’. The lady would surely take the legacy, despite the fact that the word ‘wife’ was a

misuse of the language.

There are also well-developed ‘canons’ or rules of statutory interpretation, which assist a
court in construing laws made by the Parliament. As a general rule, these canons may be
applied to the construction of any document, including a will. But, since the ordinary
testator is unlikely to have the same drafting skills as a Parliamentary draftsman, the courts
must use these canons with more care when they apply them to interpret wills. (See Articles

910 and 911)

I) Legacies by universal title

Sometimes it is difficult to distinguish between universal legacies and singular legacies. The
law itself does not clearly give the meaning these terms. However, it is believed that the
following explanation will shed light on the meanings of these terms. You may have

recognized from your reading of Art 912 (1) the following four aspects of universal legacies.

> When the testator gives his/her whole estate to one person, the property
given to the beneficiary is a universal legacy and the beneficiary is a universal

legatee.
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> When the testator gives his/her whole estate to two or more persons, the
whole estate given to these persons is a universal legacy and such persons are
universal legatees.

> When the testator gives a portion of his/her estate to one person, such a
portion of the hereditary estate is a universal legacy and the beneficiary of the
portion of the hereditary estate is a universal legatee.

> When the testator gives a portion of his/her estate to two or more persons,
such portion of the hereditary estate is a universal legacy and the persons

appointed to receive such a portion are said to be universal legatees.

From the above points one can see that a universal legatee is the one who is called to the
succession to receive a certain portion of the hereditary estate, not a particular thing from
the succession. Therefore, a universal legatee does not know what thing he/she is going to

receive from the succession.
II) Legacies by singular title

What is a singular and legacy and who is a singular legatee? According to Art 912(2), any
other disposition (that is, outside the ones discussed above) is a singular legacy. The
general tendency of the law toward singular legacies is that, singular legacies are minor
testamentary dispositions usually given to non—-relatives. When a single item, such as a
bicycle, a television, an overcoat, a watch, a radio, etc., is given to someone, the property is
a singular legacy and the one who is in a position to receive such a property in kind is a
singular legatee. A universal legatee, in majority of the cases, does not know what thing he

is going to receive before partition of the succession.
Fitawrari Anjullo, in his testamentary disposition made the following persons beneficiaries.

1. My elder son Elias shall take 40% of my estate and in addition to the 40%; he

shall take my wristwatch.

2. My little daughter Mary shall take 40% of my estate.
3. Let the mule be given to my spiritual father Aba Mathewos.
4, The maidservant who has served me for the past 25 years shall take 2000 Birr.
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5. An environmental organization called Green Hill Movement shall take 10% of

my hereditary estate.

Elias, Mary and Green Hill Movement are universal legatees since they are allowed to
receive the hereditary estate in a certain proportion. Besides, Elias is a singular legatee
since he is given a wristwatch in addition to the 40% portion of the hereditary estate. That
is, Elias has two capacities in this will. Aba Mathewos, who is to receive a mule, is also a
singular legatee. The last singular legatee is the maidservant, who is allowed to receive 2000

Birr.

A legacy may be given to the legatee in full ownership or only the bare ownership right may
be given to the legatee. In the latter case, the legatee shall be entitled to use or derive the

fruit from the legacy without having the right to alienate (sell or donate) it to third persons.

III) Legacies and rules of partition

The contents of Art 913 may be difficult to understand. The following example shall clarify

the concept in Art 913.

Example
Assume that Ato Habtamu made the following will by fulfilling all the legal

requirements:

“My elder daughter Ayantu shall take the ISUZU pickup car.”

Assume also that this is the whole content of the will of Ato Habtamu. Let us
consider that Ato Habtamu has other two children (other than Ayantu). This will
does not give to Ayantu the pickup car, in addition to what she partakes with her
siblings. Rather, the will shall be interpreted that the pickup car shall fall in the
portion allocated to Ayantu. The children of Ato Habtamu have equal portions in
the successions as there are no other dispositions in the will. Other children,

since they are universal legatees, do not know what a specific property they are
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going to receive. Only Ayantu knows that the car falls in her portion.

A problem may arise here. That is, the value of the ISUZU car may be greater than
other portion of the inheritance. If Ayantu is in need of the pickup car, she can set
off the excess amount by paying sums of money to the co—heirs. For instance, if
the total hereditary estate is about Birr 600, 000, including the pickup car, each of
the co—heirs is entitled to receive Birr 200,000. If the value of the car is Birr
225,000, Ayantu should equalize her share with others by paying them back Birr
25,000.

You should note here that the testator could give an exclusive right to one of his/her heirs,
on a certain property, in addition to what such an heir shares with other co-heirs.

However, if this is the intention of the testator, he/she should express it clearly.

IV) Effects of universal legacies

When a person is in a position to receive a universal legacy, he/she becomes a universal
legatee. The appointment of a universal legatee does not follow any special formality. That
is, a public or holograph will that normally fulfills the formal requirements could appoint a
universal legatee. No special will with special formalities is required to appoint a universal

legatee (Art. 914).

When someone is appointed as a universal legatee, he/she is assimilated to an heir—at—law.
When it is said that a universal legatee is assimilated to an heir—at—law, it means that a
universal legatee who is a non—heir (such as a friend, a servant, a spiritual father, a spouse,
etc.) shall be treated in all respects in relation to the succession in the same manner as the
legal heirs of the testator. The rights and responsibilities of such universal legatees will be

similar to that of the legal heir to the testator.
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1.3.5 Conditional Legacies?®

The testator may make his succession to depend on certain conditions. The conditions are
of two types. In the words of the Code, they are suspensive and resolutive conditions. We
also call suspensive conditions as condition precedent and resolutive conditions as

condition subsequent.

Suspensive condition — In the case of suspensive condition or condition precedent, the

legatee shall wait until a certain time lapses or until a certain circumstance occurs.
Therefore, the legatee will not be entitled to receive the bequest until the fulfillment of the
specified condition. For example, the testator may order a legacy in favor of Mahlet.
However, Mahlet may be in a position to receive the property upon the expiry of five years
and until that time, the property would remain in the hands of specifically designated
persons. The testator may even say that, Mahlet shall receive the property when someone
dies. Hence, the legatee shall be entitled to take the property upon death of that specified

person.

Resolutive condition — Resolutive condition or condition subsequent is a situation where

the legatee brings back what he received from the succession when a certain condition is
fulfilled. That is, in the case of resolutive condition, the legatee is automatically entitled to
receive the bequest, unlike the case of suspensive condition. For instance, the testator may
order Brook to receive some property until a certain circumstance occurs. Brook returns the
property upon the occurrence of the mentioned circumstance. For example, the testator
may not be happy with the flirting of his daughter with Zelalem. (Zelalem is member of a
gang of robbers). The testator may order a conditional legacy to stop his daughter from
marrying such a person. He may say in his will that, “my daughter shall receive four cows so
long as she does not marry Zelalem”. In this case, the testator’s daughter can enjoy the
bequest until she decides to marry Zelalem. Whenever she marries Zelalem, she shall

restitute what she received from the succession.

You may have understood from Art 917 that the testator may impose a condition of

marrying or not marrying of a specific person. However, the testator has no right of

% Articles 916 to 919, Civil Code
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imposing, in general terms, not marrying or not remarrying. The testator cannot even
impose on the legatee a condition such as not marrying or not remarrying a person who

belongs to a certain race, nationality, member of a religious group, etc.

All persons who have attained the marriageable age have a constitutionally guaranteed

right to marry and found a family. The FDRE Constitution in Article 34 (1) states that:

“Men and Women without any distinction as to race, nation, nationality or
religion, who have attained marriageable age defined by law, have the right to

marry and found a family...”

The imposition of marrying or not marrying a specific person does not affect this
constitutional right. Nevertheless, the condition that imposes, in general terms, not to
marry or not to remarry infringes the rights of persons. However, the testator may impose a
condition of not marrying or not remarrying (See the Amharic version of the Civil Code), by
giving to the legatee a usufruct right on a certain property or by giving him/her a certain
amount of pension. The condition of not to marry seems to affect the rights of individuals.
Nevertheless, the condition of not to remarry is usually practiced. For instance, the testator
may order his wife not to remarry by giving her a usufruct right on a certain property or by

giving her a pension in the form of annuity or any other appropriate form.

1.3.6 Charges

Charge is the order of a testator against his/her heirs and/or legatees in which he/she binds
them to take some responsibility or take care of one or more persons. However, the
testator cannot bind the heirs and/or legatees to give or to do something to specified

persons more than the value of the legacy.

Example

The testator may order that Ato Chala would take his (the testator’s) taxicab whose
value is 60,000 birr. The testator also orders that Ato Chala shall make a monthly

payment to his old mother W/ro Wude 500 Birr. Ato Chala is obliged to make the
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payment to W/ro Wude up to the extent of the value of the taxicab. In case Ato Chala
fails to pay the said amount, W/ro Wude has the right to claim payment. But W/ro
Wude cannot demand the dissolution of the legacy made to Ato Chala unless the

testator orders this clearly in his/her will.

For more details read Civil Code Articles 920 — 923

1.3.8 Substitutio vulgaris

Substitutio vulgaris was very common in Roman wills. An alternative heir was appointed in
the event that the person instituted as the primary heir failed to become the heir (e.g.
because he/she died before the testator or refused the inheritance). According to the
Ethiopian Civil Code, Substitutio vulgaris is the situation where the testator orders another
person to take the legacy in cases where the appointed universal or singular legatee fails to
appear and receive what the testator allocates to him/her. The causes for the

disappearance of the appointed legatee could vary from case to case. (See Article 928).

1.3.8 Entails

The concept similar to entail existed in Roman law. It was also common in many parts of
Europe. It is a restriction of inheritance to a limited class of descendants for at least several
generations. It is mainly linked with real estate. The object of entail is to preserve large
estates in land from the disintegration that is caused by equal inheritance by all the heirs
and by the ordinary right of free alienation (disposal) of property interests. Many changes
have been developed regarding entails in the law of successions. In some countries, (E.g.
England) the law permits the holder of entailed property (either real or personal) to dispose
of it by deed; otherwise the entail persists. In the United States for the most part entails are

either altogether prohibited or limited to a single generation.

In Ethiopia, the testator has the power to order that his/her heir and/or his/her legatee
shall hand over the legacy to one or more persons after such heir and/or legatee has
benefited with the legacy. The testator may order the heir and/or legatee to transfer the

legacy (or even portion of it) to the specified person(s) upon the following conditions:
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. On the expiry of a certain period, for example, after 5 years from the opening
of the succession;

. Upon the death of the heir or the legatee; and,

. On the accomplishment of a certain condition, for instance, when the

testator's little daughter gets married.

Entail is not widely practiced in the life of the society. Therefore, instead of discussing it, in
detail, the following important points will be provided on the rest of the articles dealing

with entail.

. Once the legacy is transferred into the hands of the holder entail, the holder
entail needs to expect to have only a usufruct right on the legacy. Since he/she
is not a true successor, the law does not vest him with powers of an owner of
the property. Therefore, the holder entail cannot alienate (sell or donate) the
property to third parties. Moreover, the holder should not have any
attachment with such property for his/her debts (Art. 931 (1)).

. Courts are generally empowered to order the alienation or transfer of a
property or its attachment, if such order is justifiable. However, in no case can
the court authorize the alienation or attachment of the property in the hands
of the holder entail. Because, the holder entail is obliged to utilize the property
by taking all the necessary care not to cause a serious damage to the property
and finally hand it over to the true successor upon the opening of the
substitution (Art 932).

. The testator has the right to regulate only until the property is transferred to
the person who is called to succeed. Once the property is transferred to the
person who is called to succeed the testator loses the right to pass any order
concerning the property (Art 934).

. In the case where the holder entail refuses to take the legacy or if he/she loses
capacity to succeed, for instance, by being unworthy, the person called to
succeed shall be called to take the legacy. However, the testator may vary such

by an otherwise order (Art 935).
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o With respect to the contents of Art 936, there is lack of clarity. Moreover,
there is a discrepancy between the Amharic and English versions of Art 936(2).
Generally, it seems that the law has allowed the holder entail to exercise a full
right on the property if it is absolutely clear that the substitution cannot take

place.

Exercise
What differences and similarities do you observe between entails and

substitutio vulgaris?

1.3.9 Disherison?’

In the Ethiopian law of successions, the testator has wider rights to disinherit one or more
of his/her heirs by the will he/she makes. His/her rights may even go to the extent of
disinheriting all of his/her children. Disherison is an order passed by the testator to exclude
his/her heirs from the succession. It usually serves as a means of punishment for the
misbehavior of his/her heirs. Some people argue that giving powers to the testator to the
extent of disinheriting his/her heirs is not proper. At present time, in many countries the
power of the testator to disinherit his/her heirs has been reduced or there are many
conditions to be fulfilled to disinherit, especially a child. In many jurisdictions in the US, the
powers of the testator to disinherit heirs, including children is still effective. The situation is
different in most European jurisdictions. In Ethiopia, the law allows the testator to disinherit
one or more of his/her heirs. It seems that the law considered that the testator’s only

power as far as punishing disobedient children is disinheriting such children.

The testator may disinherit his/her heir either expressly or tacitly. Express disherison is a
kind of disherison in which the testator excludes his/her heir from the succession in an
explicit manner by stating clearly that he/she has disinherited the heir. The testator may
disinherit all of his/her heirs (descendants and other heirs) expressly and appoint a
universal legatee. For instance, Ato Wagaw may disinherit all his children and other heirs
and he may appoint his friend Gosaye as a universal legatee. In such a case, Gosaye is called

to receive the whole estate of Ato Wagaw without any contender. If the testator disinherits

27 Articles 937 to 940, Civil Code
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all his/her heirs and if he/she does not appoint someone as a universal legatee, there shall
be no one to take his/her hereditary estate. In such circumstances, the law has devised a
mechanism to enable the descendants of such disinherited heirs to take the property of the

testator by way of representation (See Art 937).

Descendants can only be disinherited expressly. That is, no descendant may be disinherited
tacitly. Moreover, the testator shall clearly state a justifiable reason why he/she has
decided to disinherit his/her descendants. The law makes such imposition on the testator

with the view to protect the interest of the descendants in succeeding their ascendants.

Exercise

Give examples of tacit disherison!

It is stated above that the testator must give justifiable reason(s) to disinherit one or more
of his/her descendants. The law does not list down what things are justifiable and not
justifiable. A justifiable reason is a subjective standard. It is believed that it should impress
a reasonable person. It should be a reason that is sufficient to move the testator to the
decision of disinheriting his/her descendant. The testator is expected to attribute some acts
of the heir that have dissatisfied him/her. If the acts done by the heir were not illegal

and/or not immoral, it would be difficult to the testator to give justifiable reasons.

The court has a power to examine and decide whether the reason given by the testator is
justifiable or not. Although the court has the power to ascertain whether the reason given is
justifiable or not, it cannot ascertain whether the given reason is true or false. Any
statement that the testator gives is a true statement. Therefore, the heir cannot claim that

the statement of the testator is untrue.

Exercise
1. Why do you think does the law consider any statement given by the
testator as a true statement?

2. Consider that Mr. “A” belongs to a faith called “B”. “A” brought up his
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son “D” by teaching strictly the tenets of religion “B”. “A” is a known
benevolent and humane person in the vicinity. As “A” got older he
wanted his only son to get married and replace him in his humanitarian
and other kindly works. “D” has fallen in love with a woman from faith
“C” and lastly “A” learned this fact from some people. “A” asked his son
“D” why he chose to marry a woman from another religion. “D” ’s
response was just love. “D” concluded marriage with the woman
irrespective of the opposition and discontent of his father. “A” had
decided to disinherit his son on the basis that his son married a woman
who does not belong to his faith. Does the reason given by “A” justify

disinheritance? Why/Why not?

It is clear that the succession of the testator shall open after he/she is dead. A dead person
cannot express anything and he/she cannot defend himself/herself if someone claims that
the statement of the testator is false. Therefore, it is not possible to pass a decision by
hearing only one party. Because of this, the law simply presumes that any reason given by
the testator is a true statement. Moreover, the law trusts parents (or ascendants more than
any other persons regarding matters relating to their children (or descendants). Therefore,

the law takes for granted what has been stated by the testator as a true statement.

When the testator does not make someone beneficiary in his/her will, we say that he/she
has tacitly disinherited such a person. However, this kind of tacit disinheritance does not
work against descendant heirs. It works only against the heirs of second, third and fourth
relationship. This is a mechanism of protection given by the law to the descendant heirs

(See Art 939 (1) & (2)).

If the testator appoints someone as a universal legatee to receive the whole property, that
does not imply the disherison of the children of the testator. In such a case, the universal

legatee is called to succeed the testator as if he/she is one of his children (See Art 939 (3)).

Example

W/ro Gelane has appointed in her last will Ato Bereket to take her hereditary
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estate as a whole. She has two children, Meskerem and Wodessa. She gave
nothing to her children. As it is not allowed to tacitly disinherit children, Ato
Wodessa cannot take the whole property of the succession. Instead, he would
be considered as one of the children of W/ro Gelane and shall partake the

property together with them.

Disinheriting heirs is a legally recognized power of the testator. However, if the law
considers that the provisions of the will are defective with respect to any matter, and if the
heirs impugn the defective provision, then the provision that disinherits the heirs shall be of
no effect. For instance, assume that one of the provisions of a will contains an illicit
provision. If this same will contains a provision that disinherits one or more of the heirs of
the testator, only by challenging the illicit provisions, the disinherited heirs can get the

invalidation of the disherison.
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CHAPTER TWO

LIQUIDATION OF SUCCESSION

AND DETERMINATION OF RIGHTFUL
SUCCESSORS

2 1. PRELIMINARY CONSIDERATIONS

2. 1. 1. The Essence of "Liquidation”

A succession, whether testate or intestate, opens when the deceased dies. And at the time
of its opening, it consists in the gross rights and obligations of the deceased. In other words,
the inheritance of a dead person, which is technically called the “estate”, is initially a crude
total sum of the deceased’s rights (such as properties and claims) and obligations (such as
debts incurred and owed by the deceased in his lifetime, and those that are owed by the

succession).

It goes without saying that before any right over things making up the inheritance passes to
heirs-at-law? and/or legatees by universal title?, some kind of screening must be made. That
means, before any property or right of the inheritance is delivered to properly identified
heirs, there should be a winding up of the deceased’s affairs. In particular, assets and claims
the deceased owned should be identified and collected, debts and taxes ascertained and

paid, maintenance claims entertained, and singular legacies ordered by the deceased, if

any, paid.

1 Article 826 (1), the 1960 Civil Code of Ethiopia.

2 Article 1060 (1), /d., implies that a succession is partitioned among heirs-at-law.

3 See, Article 915 (1), /d, which stipulates that unless otherwise provided by the testator, legatees by

universal title are assimilated to heirs-at-law.
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“Liquidation” is the technical term we use in the law of successions to refer to that winding
up process. Liquidation is legally important for a host of reasons. For instance, the property
forming part of the inheritance merges with the other property of the heir only after the

closure of the liquidation of the succession®.

In the event of multiplicity of heirs, co-heirs start to privately exercise actual right over the
inheritance only after partition is made. “Partition”, which is usually effected through
division, is in rough terms the process of practically delivering to each heir his proper share
of the property and rights remaining after liquidation. Obviously, partition is made only

where there are more than one rightful heirs.

So, partition does not take place unless and until the succession has been fully liquidated®. It
is not even an indispensable part of the process of devolution of a succession. There will be
no partition where, all the property in the inheritance having been disposed of in the course
of liquidation, there remains nothing to partition. Nor will there be any partition where

there is just one properly identified heir.

But, what is the doctrinal meaning of “liquidation”? Black, one of the most renowned legal

linguists of all time, attaches the following meaning to the term:

“Liquidation is the settlement of accounts or the winding up of the business.
[It is] the act or process of making of clear, fixed and determined that which
was before uncertain or unascertained. Payment, satisfaction, collection, or
realization of assets and discharges of liabilities; winding up or settling with
creditors and debtors. The settling of the financial affairs of the individual
usually by liquidating/turning into cash/ all assets for the distribution to

creditors, heirs, etc...”®

As can be noted from the above observation, liquidation is a multifaceted screening process
relating to settlement of accounts or winding up of, in our case, the estate of the deceased.

It is the act or process of ascertaining that which was uncertain in connection with a

4 Article 1053 (1), /d.
5 See, Article 1062, /d.
6 Blacks Law Dictionary.
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succession. It, among other things, involves payment, satisfaction, collection, or realization
of assets and discharges of liabilities, which is winding up or settling with creditors and
debtors of the succession. It also includes determining the net value of the succession up for

partition.

The Ethiopian Law of Successions takes a somewhat similar stance with respect to
liguidation. Article 944 of the Civil Code provides for what the liquidation of a succession
consists of. It states that liquidation means the process of determination of the rightful
recipients and constituents of the succession; the recovery of debts due to and the payment
of debts due to it; the payment of the legacies by singular title and the taking of such other

steps as are required to carry into effect the provisions made by the deceased.

Liquidation is a tough task, especially when the testator has left lots of property. It demands
the liquidator to do a series of toiling activities. The first thing the liquidator is required to
do immediately after assuming office is making a search to find out whether the deceased
has left a will’. He should then go on to receive, preserve, and administer the properties left
by the deceased. The liquidator should also perform such other important functions as
establishing the identity of the persons that are eligible to receive the inheritance,
determining what property makes up the estate, recovering debts for which the deceased

was a creditor, and paying debts owed by the succession, etc. 8

2. 1. 2. The Guiding Principles of Liquidation

Art. 942 of the Civil Code sets forth a very important principle. This principle serves as a

guideline for the entire process of liquidation. Here is the content of the Article in full:
Art. 942. — Guiding principle.
So long as a succession has not been liquidated, it shall constitute a distinct estate.

But, what does “a distinct estate” mean? Literally, a distinct estate means some property

7 See, Article 956 (a), /d, which implies that the liquidator begins performing his functions by making a
search for a will.
8 See, generally, Article 944, Id.
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set aside for a special purpose. Art. 942 obliges that the succession will constitute a distinct
estate pending liquidation. And one of the most important purposes of the device of
liguidation is the satisfaction of debts claimed from the succession in favor of persons with

rightful claims.

In the context at hand, the law considers the succession a distinct estate. The primary
reason behind this move seems to be the protection of the interests of rightful persons. The

succession is specially kept for the benefit of lawful claimants pending liquidation.

So long as it has not been fully liquidated, heirs, legatees, and creditors (both creditors of
the succession and the personal creditors of the heirs) will have an undivided interest over
the succession. Article 943 provides for a specific instance of the practical application of the
principle set forth under Article 942. It states that the creditors of the succession shall have
the property of the inheritance as their exclusive security. Since the creditors have right to
satisfy their claims from the property of the inheritance, the implication is that the law
prescribes the setting aside of the succession as a distinct estate for their protection. The
creditors may require the attachment of the property of the inheritance in order to satisfy
their claims. To protect this right of the creditors, the property forming part of the
inheritance may not merge with the personal properties of the heirs pending liquidation.
That means, heirs have no distinct right over the property of the inheritance before the end
of the liquidation process. By the same token, personal creditors of the heirs shall have no

right on the properties of the inheritance while the liquidation is still going on.

It should be noted at this junction that the succession is considered a distinct estate only
until it has been fully liquidated. That is, it ceases to be considered as such when the
liguidation process ends. Upon the closure of the liquidation process, any remaining
property or right will merge with other personal properties of the heir. So happens after

partition in the event where there are more than one heirs.
Case

Anchor Micro Finance Institute (AMFI) is a local institute that lends money to small-scale
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business enterprises. W/ro Aster borrowed 5,000 Birr from AMFI to reinforce her poultry
business. Unfortunately, she died without repaying the loan to AMFI. The poultry business
went bankrupt while W/ro Aster was bedridden during the three months period preceding
her death. W/ro Aster had saved a total of 8,000 Birr in her saving account at a bank before
she died. Her son, Dedefo, wants to withdraw the money from W/ro Aster’s account to

finance the process he has started to get a visa to South Africa.

Questions

1. Is the intention of Dedefo legitimate in the light of the interests of AMFI? Why, or why
not?
2. If Bezabih is a creditor of Dedefo, can he make any lawful claim on the money deposited

in W/ro Aster’s bank account? Why, or why not?

Hint

1. Dedefo will have to wait until the closure of the liquidation process before withdrawing
any money from W/ro Aster’s bank account for his personal uses. W/ro Aster’s
succession has not yet been fully liquidated. True enough, Dedefo is the sole heir-at-law
of W/ro Aster. However, that fact alone does not entitle him to the inheritance property
before the liquidation phase comes to an end. AMFI, by showing that it is the creditor of
the deceased, may request a court of law to order the attachment of the money
deposited in W/ro Aster’s bank account. Dedefo is entitled only to what is left after
liguidation. That is, he has a lawful claim only on the amount of money left after the
debt due to AMFI has been served.

2. While liquidation is still pending, Bezabih has no right to claim payment from the money
deposited in W/ro Aster’s bank account. He will have to wait until the closure of
liquidation. He may forward his claim after all the creditors of the succession, including
AMFI, have been paid. Since the property of the inheritance merges with the property of
Dedefo, the heir, upon the closure of liquidation, Bezabih may require the satisfaction of

his claim by then.

85



Law of Successions Page 86

2. 1. 3. General Objectives of the Chapter

When they complete this Chapter, it is expected that students will acquire the knowledge,

skills, and attitude they need to personally undertake the liquidation of the succession of a

dead person, offer sound lawyerly advice on liquidation-related matters, and solve both real

and hypothetical cases involving issues of liquidation in accordance with the relevant

provisions of the law by, among other things, internalizing the specifics of the legal rules

governing the modes of appointment, duties, liabilities, and scope of power of a liquidator,

as well as the meaning and elements of liquidation.

Specifically, after finishing the Chapter, students will, inter alia, be able to:

Internalize the whatness of the liquidation of a succession;

Understand the meaning and constituents of a distinct estate in the context of the
Law of Successions;

Discuss the significance of the device of distinct estate in the real societal life
especially in relation to the rights of persons who have legitimate claims over the
succession;

Discuss the modes of appointment of a liquidator;

Analyze the duties, liabilities, and the scope of power of the liquidator;

Outline the options available for heirs and legatees by universal title after they are
called to the succession;

Identify the modes of payment and the identity of the recipients of the debts of a
succession;

Discuss such issues as the grounds for the closure of liquidation, and the legal effects
of closure; and

Dissertate about the right of creditors who appear after closure and the duty, if any,

of the heirs.

2. 1. 4. Contents and Organization of the Chapter

The Chapter is divided into six distinct Sections. Save for a couple of them, all Sections are
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themselves in turn divided into Sub-Sections. Here is a brief synopsis of the contents and

the pattern of organization of the Chapter.

Section One - the present Section - is meant to introduce the contents and structure of the
Chapter and its subject matter - liquidation of a succession. It has four Sub-Sections. The
First Sub-Section purports to provide the meaning of the term “liquidation” in the context
of the Law of Successions. The Second explores the guiding principles on which the whole
process of liquidation is based. The Third sets forth the envisioned general objectives of the
Chapter. Whereas, the Fourth Sub-Section - the one at hand - outlines the contents as well

as the pattern in which the Chapter and its elements have been organized.

Liquidation is an act or a process. It thus naturally requires an institution to carry it out. A
succession is liguidated by one or more persons called liquidators. Section Two is on “The
Liquidator of a Succession”. It examines issues such as who the liquidator is, how he is

appointed, what his functions, powers and duties are, etc.

Liquidation involves a host of activities. It is, therefore, worthwhile to take a close look at
the anatomy of these activities. This Chapter entertains some of the most important of
those activities. Section Three explores the process of identifying the rightful heirs and
legatees of a succession. On its part, Section Four discusses the “how” of the administration
of a succession. And Section Five examines the type of debts that may be claimed from a

succession, and the order and manner of payment of such debts.

Liquidation is not an indefinite process. It will come to an end upon the fulfillment of certain
conditions. Section Six provides a brief overview of the grounds for, and matters precedent

and subsequent to the closure of the liquidation process.
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2 2. THE LIQUIDATOR OF A SUCCESSION
2.2.1. Whois the "Liquidator"?

Liquidation, as alluded to earlier, is a process. It is a process that involves a series of tasks

and activities. As such, it naturally requires an executing institution.

Article 946 of the Civil Code establishes that executing institution designated with the task

of carrying out the liquidation of a succession. The Article in question reads:

“A succession, whether intestate or testate, shall be liquidated by one or

more persons...referred to as ‘the liquidators’”.

The ligquidator, therefore, is nothing but the institution designated with the task of carrying
out the liquidation of a given succession. From the spirit of the statement of Article 946 and
its environs, it can be inferred that the term “person” is employed to refer exclusively to
natural or physical persons. Thus, a liquidator is a human person who is in charge of the
process of liquidation. It goes without saying that a succession may have one or more

liguidators.

The institution of the liquidator takes a different name in other jurisdictions. This is the case
particularly in countries that subscribe to the common law legal system. In those
jurisdictions, the terms “executor” and “administrator”® are used in reference to a similar

institution which the Ethiopian Law of Successions calls “liquidator”.

An “executor” is a person who is appointed by a will to carry into effect the provisions of
the will and to administer the estate of the testator®. His authority to act is derived from
the will. In contrast, an “administrator” is appointed by the court to administer the estate of

the deceased™.

9 Rendell, Catherine. (1997). Law of Succession. Macmillan Law Masters: Macmillan. p.138.
10 Id.
11 Id.
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The functions of the liquidator are numerous and painstaking, and may even entail personal
liability. As a matter of principle, the liquidator must be a diligent person capable of
administering the property of the deceased as a bonus paterfamilias. He should also be a

person of integrity and thick patience.

The Ethiopian Law of Successions provides for various mechanisms through which a person
may assume the office of the liquidator. We will discuss those mechanisms in the coming
Sub-Section in a detailed fashion. But at this juncture, it is important to note that a
liguidator is expected to discharge his duties faithfully, diligently, and vigilantly, whatever
the mechanism through which he has come to hold the function. Moreover, no distinction
whatsoever is made between liquidators with respect to powers, rights, and duties on the

basis of the manner of appointment.

2.2. 2. Mechanisms of Appointment of a Liquidator

2.2.2. 1. Designation by Law

One of the mechanisms of appointment of a liquidator is designation by the law*2. The law
designates the capacity of liquidator to the heirs-at-law of the deceased. Heirs-at-law
assume the office of liquidator solely by the operation of the law'®. Where a person dies
wholly intestate; or where the deceased dies without leaving a will at all; or where he dies
leaving a will, but the will is either subsequently declared invalid by a competent court of

law or fails to appoint a liquidator, the function of liquidator will devolve to his heirs-at-law.

Article 947 of the Civil Code states that “on the day of death, the capacity of liquidator shall
pertain ‘ipso facto’ to the heirs-at-law”. Here, the phrase “ipso facto” appears to be a bit
confusing. But we can simply ignore this phrase as the title of the same Article, which reads
“Designation by the law”, makes it unequivocally clear that heirs automatically become
liguidators by the operation of the law. They assume the office because of the mere fact

that they happen to be the heirs-at-law of the deceased.

12 See, generally, Article 947, Civil Code.
13 Id.
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2.2.2. 2. Appointment by Will

A person has a right to specify, by a legally valid will, the manner in which his estate should
be disposed of after his death. He has also the power to name a person or persons whom
he wants to oversee the disposition. That in other words means, he can appoint the

liquidator of his succession by his will.

The testator has a right to bestow the capacity of liquidator to any person he thinks fit. He
may choose one or more of his heirs-at-law to be the liquidator of his succession. He may
even appoint an outsider who has no relation whatsoever with him. Although appointing a
liquidator is not a common practice in Ethiopia, most testators who do appoint one

designate their closest relatives or friends as liquidators.

It is presumed that the testator appoints the person whom he trusts most as liquidator. It
seems, the Ethiopian Law of Succession takes that presumption too. So long as the
appointment is made in compliance with the pertinent legal provisions, the law respects the

testator’s wish. It even gives priority to testamentary appointment over others.

Where the deceased has left a valid will, and where he has validly named a person as a
liquidator, the person so named shall be the sole liquidator of the succession'®. No other
person may take the position — not even those designated by law. Testamentary

appointment prevails over all other modes of appointment™.

The law apparently takes a great deal of care to observe the deceased’s dying wish.
Remarkably, it is not confined to just respecting the testator’s wish. It goes to a great length
to try and find the intention of the deceased with respect to the appointment of liquidator.
For instance, the deceased may have left a valid will but had failed to make any express
disposition as to whom he wishes to be the liquidator. The law lends a hand to fill such gap.
Article 948(2) of the Civil Code provides that in such a case, the capacity of liquidator shall

pertain “ipso jure” to the legatees by universal title appointed in the will.

14 See, generally, Article 948 (1), Civil Code.
15 Id.
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That, therefore, means that failing any express disposition by the testator, the law assigns
legatees by universal title to the office of the quuidatorlﬁ. Legatees by universal title are
persons whom the testator has called to receive one whole or a portion of his inheritance®’.
It seems, the law took this position presuming the fact that the testator would have
preferred those persons whom he has appointed legatees by universal title also to be the

liquidators of his succession.

Akin to the term “ipso facto” in Article 947, the term “ipso jure” in Article 948(2) of the Civil
Code appears to be confusing. The two terms seem to be misplaced erroneously. They both

would have been more sensible if they switched places.

As a matter of rule, a legatee by universal title acquires any right over the succession
because of the fact that the deceased has included him in his will. His appointment as a
liguidator follows from this fact. Therefore, a legatee by universal title becomes a liquidator
ipso facto, not ipso jure. It should, however, be noted that this is just some linguistic
mishap. Whether a legatee by universal title ipso facto liquidator or an heir-at-law is an ipso

jure does not substantially matter.

Article 948(3) of the Civil Code provides that where a legatee by universal title happens to
hold the office of liquidator by the operation of Article 948(2) of the Civil Code, the heirs-at-
law shall also act as joint liquidators. But there appears to be a discrepancy between the
Ambharic and the English versions of Article 948(3). The English version makes it clear that

heirs-at-law that have been disinherited by the deceased my not act as liquidators.

As it might be recalled, the deceased may in his will expressly disinherit his descendants,
including his own children, by giving a reason which justifies the disherison®. Moreover, he
may tacitly disinherit his relatives of the second degree and beyond™. The exclusion of such
heirs-at-law from the function of liquidator makes sense as the deceased has apparently on
purpose left those people out of his succession with a view to punishing them for some

wrongful act. What is more, once they have been validly disinherited by the testator, they

16 Sub-Article (2), /d.
17 See, Article 912(1), Civil Code.
18 Article 938(1), /d.
19 Article 939(1), /d.
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will have no right or any other claim whatsoever over the succession. So, as far as the
succession is concerned, those people are irrelevant and unwelcome. There is no point in
involving such people in any thing having to do with the succession as their involvement is

probably counterproductive, to say the least.

In contrast, the Amharic version of Article 948(3) imparts the message that where, because
of the application of Article 948(2), a legatee by universal title becomes liquidator, the
heirs-at-law may not act as joint liquidators. That is, heirs-at-law are not entitled to act as
liguidators. Rather, only the legatee by universal title will have the power to perform the

function.

Arguably, the English version of this Article is more logical and sensible than the Amharic
one. One thing should, however, be kept in mind. That is, the Amharic version is always the

controlling and prevailing version.
2.2.2.3. Incapable Liquidator

A person may be the heir-at-law of the deceased or might have been appointed a legatee by
universal title by the deceased in his will. As discussed shortly earlier, an heir-at-law has the
right to claim the office of the liquidator by the operation of Articles 947 and 948(3). A

legatee by universal title is also eligible to the same office thanks to Article 948(2).

But such a person may happen to be incapable in terms of the language of the law. He may,
for example, be a minor or an interdicted person. For all purposes, a minor or an interdicted

person has the same right as others.

As a matter of fact, a minor or an interdicted person lacks the capacity to act as a liquidator.
That is arguably true both in terms of the legal and literal senses of the term. Remember,
liguidation is a daunting task even for someone who is capable. Accordingly, the law assigns
the tutor of the incapable person to represent the latter for the performance of the

functions of quuidatorzo.

20 Article 940, Id.
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2.2.2.4. Appointment by Court

It may happen that a succession remains without a liquidator even after the application of
Articles 947, 948, and 949 of the Civil Code. Such a scenario could happen where all the
heirs-at-law and legatees by universal title decline inheritance. Ditto for a vacant succession

where the succession is taken by the state.

In such an event, the court intervenes. It appoints a liquidator upon the application of any
interested person. In the present context, a legatee by singular title or the public prosecutor
could be regarded as interested person. In particular, the court appoints a liquidator in

either of the following to cases:

. When the succession is a vacant one. That is, when no person appears claiming
that he is an heir, or when all of the heirs renounce the succession, or when all of
the heirs do not want to liquidate the succession.

. When the succession goes to the state. That is, where there is no person legally

entitled to receive the succession?’.
2.2.2. 5. Other Cases of Judicial Appointment

There is one more possibility for judicial intervention. The court may replace a liquidator
already appointed in terms of Articles 947, 948, 949, or 950 of the Civil Code. There are a
number of various grounds for the court to make such replacement. The following are some

of the grounds:

> Where, in the case of a testamentary liquidator, the validity of the
appointment is impugned23;

> Where there are several liquidators and they unable to agree on the manner
of the liquidation of the succession®*;

> When one or more of the heirs is incapable or is not, for any other reason, in

a position to look after his interests®;

21 Article 950(1), Civil Code.
22 Sub-Article (2), /d.
23 Sub-Article (a), /d.

24 Sub-Article (b), /d.
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> When the liquidator is no active or diligent, or is a squanderer or dishonest?.

Finally, it should be noted that the court acts upon the application of any interested
person27. That is, the court replaces a liquidator only when an interested person applies to
that effect. Here, an heir-at-law, a legatee by universal or singular title, or the public

prosecutor could be regarded as an interested person.

2. 2. 3. Nature of the Functions of the Liquidator

The function of liquidator is voluntary. No person is bound to take the office of the
liguidator without his consent. In other words, no one is compelled to become a liquidator,

even if he has been appointed in terms of the provisions of the pertinent Articles.

By the same token, the liquidator may resign after starting his functions. According to
Article 954(1), the liquidator may resign at any time. This is saving where he has expressly
committed himself to perform his functions up to the conclusion of the liquidation process

or for a definite period of time.

However, an untimely resignation may entail personal liability. The liquidator may not
resign at a time “which is not convenient”. For instance, the liquidator may not resign while
there are perishable goods out there that seek his immediate attention. If he resigns at this

particular time, he will personally bear the loss. (See Article 954(2) cum. Article 961).

The other point is that the liquidator may not necessarily be paid for his functions. Article
959 provides that the liquidator shall be entitled to remuneration only where this is justified
by the work he has performed. And the remuneration, where any, is paid under the
conditions determined by the deceased, or by agreement between the heirs, or by the

court.

When any interested person applies, the court may require the liquidator to furnish security

or some other guarantee for the proper performance of his functions. An heir-at-law, a

25 Sub-Article (c), /d.
26 Sub-Article (d), /d.
27 Article 951, Civil Code.
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legatee by universal or singular title, or the public prosecutor could be considered an

interested person for this purpose. The applicant may invoke a host of various reasons for

his move. He may, for example, cite the dishonesty of the liquidator. However, given the

voluntary and gratuitous nature of his functions, it seems practically ironic to make him

honest or diligent simply by requiring him to give a security.

The functions of a liquidator will terminate where he is replaced by a new liquidator. A

liqguidator may be validly replaced in conformity with the law, the will, or a decision of the

court. They may also terminate where the liquidator has fully accomplished his functions

and rendered an account of his management?.

2. 2. 4. Powers and Duties of the Liquidator

The liquidator’s functions are enormous. The most important of his functions can be

generalized as follows by reading Article 944 of the Civil Code in conjunction with Article

956 of the same Code. We will see these functions in a greater detail in the coming

Sections.

Search for a will of the deceased: This is a very important step in determining
whether the succession is testate or intestate.

Determination of persons who are called to the succession: If a valid and
uncontested will is discovered, there will be no problem - the persons named in the
will shall alone be called to the succession. If there is no will, or if the court
invalidates it, the recipients shall be determined according to the rules of intestate
succession.

Determination of the property that constitutes the succession: This is probably the
most difficult part of the functions of the liquidator. It involves the discovery and
collection of the properties of the deceased, the recovery of debts due to and the
payment of debts due by the succession which are exigible.

Administration of the succession: This involves the day-to-day tending of the

succession by the liquidator.

28

See, generally, Article 955, Civil Code.
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e Payment of debts of the succession: A number of creditors may lodge claim against
the succession for the payment of the debts due to them. These debts should be

paid in accordance with the order and the manner prescribed by the law.

The liquidator has several powers and duties. However, the deceased or the court may limit
the powers of the liquidator or give him instructions regarding the manner how he should
perform his functions®®. Nonetheless, the court may, for good reason, modify such

instructions3°.

The liguidator is duty bound to render the accounts of his management when he has
accomplished his functions to their conclusions®’. He may also be required to render such
accounts before that date at the time agreed upon with the heirs or fixed by the court®.

Failure to do so has the liability of the liquidator as its sanction®,

In addition, several other reasons may entail the personal liability of the liquidator. In
particular, the liquidator shall be liable for any damage he causes through his fault or
negligence®. He shall be deemed to be at fault where he acts contrary to the provisions of
the law, to the provisions of the will or to the instructions given to him by the deceased or
by the court®. Nevertheless, the court may relieve him in whole or in part of such liability in
his relation with the heirs or legatees where it appears that he has acted in good faith with

the intention of performing his functions®®.

29 Article 957(1), Civil Code.

30 Sub-Article (2), /d.

31 Article 960(1), Civil Code.

32 Sub-Article (2), /d.

33 See, generally, Article 957(3), Civil Code.
34 Article 961(1), Civil Code.

35 Sub-Article (2), /d.

36 Sub-Article (3), /d.
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2 3. IDENTIFYING LEGITIMATE SUCCESSORS
2.3.1. Provisional Determination

The rightful recipients of a succession — be it testate or intestate — must be identified with
the utmost care. This is important for a number of obvious reasons. To mention but one
reason, if the recipients of a succession are not correctly identified, then there will be a risk
of violating the intent of the deceased and the law by denying the persons who are lawfully

entitled and by entitling those that are not entitled.

The liquidator does most of the identification activity. The first and the foremost task of the
liguidator is to make a search for a will. The cumulative reading of Articles 962(1) and 956(a)

of the Civil Code provides that:

“The liquidator shall make a search to find out whether the deceased has

left a will, and establish who is to receive the property of the succession”

One may wonder what type of liquidator makes the search for a will. Logic and the spirit of
the relevant legal provisions dictate that such a liquidator is a liquidator designated by law.
That is because with the exception of heirs-at-law, who are designated by law, no other
liguidator can be legitimately appointed before the presence or absence of a will is
conclusively determined. For example, it is highly unlikely for a testamentary executor to

make a search for a will as his very position fully depends on the existence of a will.

The liquidator must make in all places that seem appropriate and the ways that are
reasonable a search to find out whether the deceased has left a will. For this purpose, the
places that seem appropriate include the papers of the deceased, and the notaries and the
registries of the courts of the places where the deceased had lived. The liquidator should

sign up at those places and make all necessary researches®.

37 Article 962 (2), Civil Code.
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Apart from the liquidator, any person who has knowledge of a will in a witness capacity is
duty bound to contribute toward the search. Article 963 (1) of the Civil Code provides that
whosoever has in his possession, finds or knows, in his capacity as a witness, of a will made
by the deceased shall make a declaration regarding such will to the liquidator as soon as he
comes to know of the death of the deceased. Sub-Article (2) of the same Article states that
the duty of such a person to make the declaration holds notwithstanding that the will
seems to be affected by nullity. Apparently, the law put in place such a duty with a view to
facilitating the search and easing the burden of the liquidator. But the duty is toothless as it
is not backed by any punitive sanction that may be imposed on a witness who refuses or

fails to make a declaration. That will likely make the entire venture ineffective.

The search may bear fruit and produce a will. It may also happen that more than one wills
are discovered. But Article 970 declares that the irrespective of the number of wills, the

following legal requirements need to be complied with.

Where the will found is public or holograph, it must be deposited without delay with a
notary or in the registry of the court where it is discovered or conserved?®. The liquidator or
any interested person applies to that effect®. The idea here is to protect the will and/or its

terms from destruction and conversion.

Where the will discovered is oral, the witnesses who have attested it must see to it that the
will is reduced to writing and deposited with a notary or court registry®. And they must do
this without delay. The justification for this seems to be the fear that witnesses, being
fallible human persons, may intentionally or for any other reason twist the dying wishes of

the deceased, or change their places, or forget the contents of the will, or may die.

Once a will has been discovered, it shall be opened. Opening means to formally publicize
the will and its contents. According to Article 965 of the Civil Code, the liquidator opens the

will.

Article 965 prescribes also that the liquidator is expected to open the will forty days after

38 Article 964 (1), Civil Code.
39 Id.
40 Sub-Article (2), /d.

101



Law of Successions Page102

the death of the deceased*’. There is nothing special with the fortieth day. It is simply the
reflection of the religious or customary practice of “tezkar” or “arba”, i.e., commemorating

the dead on the fortieth day of his death.

However, the above rule is not hard and fast. A will may be opened after the fortieth day of
the deceased’s death. Article 965 (2) of the Civil Code provides for an instance where a will
may be opened after such date. This Sub-Article states that where a will has been
discovered after the fortieth day of the death of the testator, it shall be opened on a day

fixed by the liquidator within the month of its discovery.

The date specified under Article 965 (1) may be changed for other reasons also. It may, for
example, put forward where the deceased has so ordered; or where doing so is necessary
for the purpose of making funeral arrangements; or where the majority of the heirs called in
the first place by the law agree to the putting forward of the date of the opening. But where
for any legitimate reason, a will is to be opened on a date other than the fortieth day of the
testator’s death; it must, prior to its opening, be deposited with a notary or in a court
registry without delay in conformity with the provisions of the law governing deposit of
will*2,

Article 967 of the Code stipulates the place where the liquidator should open the will. Sub-
Article (1) of this Article specifies that the will shall be opened at the notary or in the
registry of the court where it has been deposited during the deceased’s lifetime or after his
death. Sub-Article (2) of the same Article purports to fill the gap that may be created in the
event where the will is not deposited for any reason. This Sub-Article states that in default
of such deposit, the will shall be opened at the place where the deceased had his principal

residence at the time of his death.

Needless to say, all the potential successors of the deceased are expected to be present at
the opening of the will. Accordingly, the law imposes the duty to publicize the opening of
the will on the liquidator. Naturally, the heirs-at-law whom the law calls to the succession of

the deceased are the foremost potential successors. Thus, Article 968 (1) obliges the

41 Article 965 (1), Civil Code.
42 Articles 965 (3) and 966 (3), Civil Code.
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liguidator to invite such persons to be present or be represented. In any case, for the

opening of a will to be legitimate, at least four legally capable persons must be present®.

Besides the liquidator and potential successors, the law authorizes the presence of
arbitrators at the opening of the will. Arbitrators are appointed to settle any dispute arising
out of the succession**. However, a close reading of the relevant provisions of the law

reveals that neither the appointment nor the presence of arbitrators is mandatory.

At the time of the opening of the will, the liquidator and all other persons present shall in

the first place verify the validity or the form of the will*®

. Then, the contents of the will shall
be read out®. Furthermore, the necessary provisions shall be made to ensure the

conservation of the will*.

During the opening meeting, the liquidator shall oversee the reading out of the will. He shall
make known who the heirs or legatees of the deceased are and to what portion of the
succession they are entitled®®. He shall also establish an order of partition, that is, the
manner in which he considers that the succession should devolve and reveal same to
interested persons49. For this purpose, “interested persons” include the persons who are
called to receive the property of the deceased, and persons who would have been called to

receive it had there been no will*°.

All potential successors should, for their own sake, make themselves available at the
opening meeting. Minors and interdicted persons should be represented by their tutors.
Potential successors or their representatives should carefully listen to the terms of the will

and the order of partition proposed by the liquidator.

Any interested person who feels aggrieved by the will, or a provision contained therein, or

the order of partition may challenge same. He may, for example, demand the nullification of

43 Article 968 (2), Civil Code.
44 Article 969 (3), Civil Code.
45 Sub-Article (1), /d.
46 Sub-Article (2), /d.
47 Sub-Article (3), /d.
48 Article 971 (1), Civil Code.
49 Article 971 (2), Civil Code.
50 Article 971 (3), Civil Code.
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the will on the ground that it does not fulfill a formality requirement stipulated by the law.
Article 973 (1) provides that any interested person present or represented at the opening of
the will may within fifteen days from the opening of the will declare his intention to apply
for the nullity of the will or of a provision contained therein, or to impugn the order of
partition. But any such declaration will be effective only where it is made in writing and
notified to the liquidator, the court or the arbitrators, where any, within fifteen days from
the opening of the will**,

The cumulative reading of Articles 969 (3) and 973 (1) suggests that such a person should,
before going to court, bring his case to the attention of arbitrators, where arbitrators have
been appointed to settle disputes that may arise out of the succession. But arbitrators
might have not been appointed or may fail to resolve the dispute. In such an event, the

aggrieved person may initiate a court action.

Article 973 talks only about interested persons who were at the meeting of the opening of
the will. But there could be interested persons who were neither present nor represented
at the meeting. With regard to such persons, the period for the declaration of intention to
challenge the will, its provision, or the order of partition shall begin to run from the day
when the liquidator informs them of the order of partition proposed by him®2. However, no
application to contest the validity of a will or an order of partition may be filed after five
years from the day of the opening of the will*.

The discussion so far is confined to the case of testate succession. It goes without saying
that there is no such thing as opening of will where the succession is intestate. But as long
as other matters are concerned, the liquidator of an intestate succession burdens similar

responsibilities as that of a testate succession.

Akin to the liquidator of a testate succession, the liquidator of an intestate succession must

establish an order of partition at the time it appears certain that the deceased has not left a

54
|

will>®. He must also inform interested persons of his proposed order of partition without
51 Article 973 (2), Civil Code.

52 Article 974 (1), Civil Code.

53 Sub-Article (2), /d.

54 Article 972 (1), Civil Code.
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delay. The liquidator must give such information as soon as it appears certain that there is

no will and, at the latest, forty days after the death of the deceased™”.

Any interested person aggrieved by the manner of the devolution of the succession that the
liguidator proposed may challenge same. The last limb of Article 974 (1), which is the
counterpart of Article 973 for intestate succession, authorizes that an interested person
may declare his intention to impugn the liquidator’s order of partition within fifteen days
from the day on which the liquidator informs him of it. But any such declaration shall be of
no effect unless it is made in writing and notified to the liquidator, the court or the
arbitrators, where any, within the above period®. No interested person may contest the

order of partition after five years from the death of the deceased®’.

2. 3. 2. Option of Heirs and Universal Legatees

In principle, an individual right is a right in the legal sense of the term. That is, an individual
right generally is optional. The holder of a certain individual right has two options as far as
that particular right he holds is concerned. He is at liberty to opt to exercise the right or, if
he so wishes, to renounce it single-handedly so long as his act does not directly harm any

right of others recognized by law as valid and enforceable.

From the perspective of the beneficiary, succession is obviously an individual right. Thus,
just like most individual rights, the doctrine of option or election is applicable to succession.
Accordingly, any person who has right to succeed a deceased person is at liberty to make an

election as to whether he will accept the succession.

The Ethiopian Law of Successions is no different. It follows the “no necessary heirs” rule.

Pursuant to this rule, “no heir is bound to accept the succession to which he is called”.

The abovementioned rule gives a person called to a succession two options - to accept the

succession or to renounce it. Acceptance is an act by which a person takes his title to a

55 Sub-Article (2), /d.

56 See, generally, the last limb of Article 974 (1) together with Article 973 (2), Civil Code.
57 Article 974 (2), Civil Code.

58 Article 976, Civil Code.
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succession. In the contrary, renunciation is an act by which a person opts to give up his title.

The “no necessary heirs” rule applies not only to heirs-at-law, but also to both legatees by
universal and singular titles. That is because the law, via Article 915 (1) of the Civil Code,
assimilates legatees by universal title to heirs-at-law. And as for legatees by singular title,
Article 1038 of the same Code provides that the provisions relating to the option of heirs-at-
law and legatees by universal title shall apply also to legatees by singular title, save for a

handful of differences.

Akin to making, altering and revoking a will, the right to opt to accept or to renounce the
succession is strictly personal to the heir®®. No other person may make the option on behalf
of the heir as long as he is alive and capable. Likewise, where several heirs are called to the
succession, it is up to each individual heir to make the choice. Some heirs may accept the

succession, while others renounce it®.

Even the personal creditors of an heir may not exercise the right of election
notwithstanding the likelihood that the heir will opt to renounce the succession at their
periIGl. But the rights of such creditors shall not be affected by the heir renouncing the
succession in fraud of their interests®. Once the heir has opted to renounce the succession,
the creditors may, where it is prejudicial to them, apply to the court to annul the

renunciation by invoking the device of “Actio Pauliana” %,

However, Article 987 of the Civil Code provides that where the heir who is called to the
succession dies without making a decision, the right to accept or renounce the succession
will devolve on his heirs. Each heir of such an heir is at liberty to opt to accept or to
renounce the succession. An heir who has renounced the succession is deemed to have

renounced the succession of the deceased.

Article 988 demands that election must be pure and simple. Without prejudice to the

provisions of the law stipulating otherwise, acceptance or renunciation of a succession may

59 Article 977 (1), Civil Code.
60 Article 986, Civil Code.

61 Article 977 (2), Civil Code.
62 Sub-Article (3), /d.

63 Article 993 (1), Civil Code.
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not be made with a time limit or under a condition®*. Election made otherwise shall be of no
effect. Consequently, an heir who accepts or renounces a succession with a time limit or
under a condition shall be deemed not to have elected at all®*.

Acceptance or renunciation may not be partial“. An heir may not, for instance, accept to
take the benefits of a succession and decline its debts. A valid election is said to be made
only where the heir accepts or renounces the succession in total. And an heir who accepts
the succession for one purpose accepts it for all purposes. By the same token, an heir who

renounces the succession is deemed to have never been an heir for all intents and

purposes.

However, the “no partial election” rule should not be taken on the surface. A number of
gualifications and, even exceptions are attached to it. For example, a person who has
renounced the succession in his capacity as a legatee by universal title may still accept it in
his capacity as an heir-at-law of the deceased®”. And an heir-at-law in whose favor a legacy
by singular title has been ordered may renounce the succession and accept the legacy or,
conversely, accept the succession and renounce the Iegacyes. What is more, a person to
whom more than one legacy by singular title has been bequeathed may accept one of such

legacies and refuse the other®.

The fundamental idea behind the “no partial election” rule is simple: A person cannot be
permitted to claim inconsistent rights with respect to the same subject matter. Accordingly,
an heir who accepts the succession of the deceased cannot enjoy its rights and avoid its

burdens.

In the ordinary course of events, debts imputable to the deceased and the succession,
which are otherwise referred together as debts of the inheritance, should be paid from the
estate. If the property the deceased left is not sufficient to pay off those debts, the heir is

not obliged to pay the debts on condition that he renounces the succession. But if he

64 Article 988 (1), Civil Code.
65 Sub-Article (2), /d.

66 Article 989 (1), Civil Code.
67 Sub-Article (2), /d.

68 Sub-Article (3), /d.

69 Article 1039, Civil Code.
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accepts the succession, he is bound by the obligation the acceptance may bring about.

Some jurisdictions uphold the principle of simple and unconditional acceptance. According
to this principle, if a person opts to take the benefits of a succession by accepting it, then he
must also assume any burden attached thereto even though the burdens turn out to be
greater than the benefits. So, in such jurisdictions, it is wise to ascertain that the succession

is solvent before committing oneself to acceptance.

In sharp contrast, under the Ethiopian Law of Successions, the liability of an heir to the
debts of the inheritance does not in any case exceed the value of the benefit he gains by
accepting the succession. If all the property of the inheritance is disposed of during the
process of liquidation, creditors of the inheritance will not have any legal recourse against
the heir as nothing has gone to the heir from the succession. If, on the other hand, some
property remains after the liquidation process is wound up and the heir takes the property

so remaining, he will be liable only to the extent of the value of the property he has taken’.

Apparently, the Ethiopian Law promotes acceptance more than renunciation of succession.
That is because the law prescribes stricter time limit and formality requirements for valid
renunciation than acceptance. For example, renunciation not made in conformity with the

specified time limit or form amounts to acceptance’™.

That is not really a problem given that the obligations which acceptance may bring about
will in no case be greater than the benefits it entails. But renunciation is a wise choice to
make in some instances. A case in point is an heir who is a descendant of the deceased and
who has received donations from the deceased. It is advisable for such an heir to renounce
the succession if, on condition that it has not been exempted from collation, the value of
the donations outweighs what he gets by accepting the succession. The reason is that
pursuant to the principle of collation, “any descendant of the deceased who accepts his
succession shall bring to the succession the value of the liberalities which he has received

from the deceased and which are not exempted from collation””%.

70 Article 1054 (3), Civil Code.
71 See, generally, Article 982 (2), Civil Code.
72 Article 1065, Civil Code.
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Be that as it may, the law still allows heirs some room to think and make their mind. As
discussed in the previous Sub-Section, the liquidator is duty bound to inform an heir about
his being called to the succession without delay. This is necessary to give time to the heir to

think over the matter.

An heir will be legally considered to have renounced a succession only where he makes the
renunciation in strict compliance with the following requirements; otherwise he is deemed
to have accepted the succession. The renunciation will be valid only where the heir makes

it:

I. Within one month from the day on which the liquidator has informed him that he is

called to the succession’?; or

II. Where the court, upon his application, grants extension, within three months from
the day on which the liquidator has informed him that he is called to the
succession’*: and

. In writing75; or

IV. If he has to make it orally, in the presence of four witnesses76; and

V. Known to the liquidator before the expiry of the period stated under (I) or (ll) above

as the case may be”’.

An heir may simply renounce a succession or, if he likes, renounce it in favor of other
persons. If an heir makes the renunciation in favor of one or more specified persons, then
he is deemed not to have renounced the succession, but rather to have accepted it’®. And
such renunciation is legally considered as an assignment of rights’". If, on the other hand, an
heir renounces the succession in favor of all his co-heirs indistinctly without receiving any

pecuniary compensation in return, he is deemed to have renounced the succession®®.

73 Article 978 (1), Civil Code.
74 Sub-Article (2), /d.

75 Article 979 (1), Civil Code.
76 Id.

77 Sub-Article (2), /d.

78 Article 983 (2), Civil Code.
79 Sub-Article (1), /d.

80 Sub-Article (3), /d.
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Once it has been validly made, renunciation produces serious legal effects. The renouncing
heir will be deemed never to have been an heir for all purposes of the succession®’. And the
portion which he has renounced will go to his co-heirs who have accepted the succession,
and where appropriate, to the heirs who come next®?. However, those co-heirs may
themselves renounce such portion within one month from the day on which the

renunciation of their co-heir has been brought to their knowledgesa.

Because renunciation produces legal effects which are difficult to undo, revoking
renunciation is not as easy as making it. An heir who has validly renounced a succession is
not free to change his mind any time he wants and decide to accept the succession.

Renunciation may be revoked only under certain circumstances.

As a matter of principle, an heir must give his defect-free consent to renounce the
succession. Otherwise, defective consent may render the renunciation revocable. In
particular, a renunciation extorted by violence may be revoked®. Similarly, a renunciation
obtained through fraud perpetrated by another person called to the succession, or by a
descendant, ascendant, brother, sister, or spouse of the renouncing person may be
revoked®. Except for the above two, renunciation may not be revoked for any other

Ca use86'

An heir who intends to revoke his renunciation must bring an action before the court within
two years from the cessation of the violence or the discovery of the fraud because of which
he claims to have decided to renounce the succession®’. However, renunciation may in no
case be revoked ten years after it has been made even though the alleged violence did not
cease or the fraud was not discovered within this period88' If the plaintiff proves the

existence of the violence or the fraud, the court to which the action for revocation has been

81 Article 995 (1), Civil Code.
82 Sub-Article (2), /d.
83 Sub-Article (3), /d.
84 Article 991 (1), Civil Code.
85 Sub-Article (2), /d.
86 Sub-Article (3), /d.
87 Article 992 (1), Civil Code.
88 Sub-Article (2), /d.
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brought may annul the renunciation or in some other way it thinks fit specify the effects of

the revocation®.

ase

(@)

Azeb, an Ethiopian national who went to Canada five years ago, has succeeded in making a
pile of cash. She has even succeeded in remitting money to her parents, brothers and sisters
back home although her parents are economically better off. In July 2004, Azeb’s father Ato

lyasu passed away.

The late Ato lyasu appointed Ato Bekele, a good friend of his, as the liquidator
(testamentary executor) of his succession in the legally valid will he left. Azeb was among
the beneficiaries in the will. Ato lyasu has made it clear that he intends all of his children to

have equal rights in his succession.

Ato Bekele, the liquidator, made a telephone call to Azeb to ask whether she is accepting or
renouncing the succession. Azeb replied that she has plenty of property so she does not
want to take the succession. Six months after the death of her father, Azeb came home. She
observed that the hereditary estate is by far greater than what she expected. She
immediately demanded her share. But Ato Bekele told her that she has already renounced
the succession and she has no right to demand anything. Her brothers and sisters also
opposed her request. The only person who supported Azeb’s demand was her mother Wro

Almaz.

Question

Can Azeb succeed if she takes her case to court? Why, or, why not?

<
=
-+

89 Sub-Article (3), /d.
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It is difficult in this case to say that Azeb has validly renounced Ato lyasu’s succession.
Renunciation has to be made either in writing or in the presence of four witnesses. But Azeb
declined the succession by a telephone response. Neither of those formalities, which is a
legal requirement under Article 979 (1), has not been fulfilled. Her response is thus of no

legal effect and she will not considered to have renounced the succession.

Ato Bekele’s move is erroneous. He should have requested Azeb to write down and mail her

decision. She has the right to demand her share in the succession.

So far so good. That was all about renunciation of succession. Now let us turn to

acceptance.

Acceptance is not as complicated as renunciation. It may be made either expressly or
impIiedIy/tacitIng. An heir who assumes the status of heir in writing is deemed to have

accepted expressly®.

Implied acceptance, in contrast, may be made in a wide variety of ways. An heir who fails to
renounce the succession in compliance with the requirements of the law is deemed to have
impliedly accepted the succession®®. Moreover, an heir who performs any act which shows
unequivocally his intention to accept the succession is also deemed to have impliedly
accepted the succession®. For example, an heir who orally tells the liquidator that he
accepts the succession, or one who misappropriates or conceals property forming part of
the inheritance is deemed to have accepted the succession®®. But an heir who performs
urgent acts of preservation or administration is not deemed to have impliedly accepted the
succession®. That seems because the intention of such an heir is not unequivocally clear.
He might perform the acts of preservation or administration out of good intention for the
benefit of other heirs. Just in case such heir does not want to take the succession,

considering his acts as acceptance will amount to punishing him for good behavior.

90 Article 980, Civil Code.

91 Article 981, Civil Code.

92 Article 982 (2), Civil Code.
93 Sub-Article (1), /d.

94 Article 985, Civil Code.

95 Article 984, Civil Code.
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Failure to renounce a succession is taken as acceptance thereof. As long as he has not
validly renounced it, an heir is considered to have accepted the succession. Therefore,
acceptance starts to produce legal effect beginning from the day on which the deceased has

died®®.

Unlike renunciation, acceptance is totally irrevocable®. In no case may acceptance be
revoked. The decision of an heir to accept the succession to which he is called is final and
conclusive. He may not seek the invalidation or annulment of his acceptance even by going

to court.

2. 3. 3. Certificate of Heir

An heir®® does not start to exercise his inheritance right as soon as he is informed that he is
called to the succession. He must wait until the property of the inheritance merges with his
personal property in accordance with the pertinent provision of the law. However, he can

before that apply to the court and obtain a “certificate of heir”.

But what does “certificate of heir” mean? Blacks Law Dictionary defines the term

“certificate” as follows:

“Certificate is a written assurance or official representation that some act
has or has not been done; some event occasioned; or some legal
formalities have been complied with. A written assurance made or issued

by some court designed as a notice of things done therein”.

As can be inferred from the above definition, a “certificate of heir” is thus a written
assurance or official representation issued by the competent court to confirm the
inheritance right of an heir who meets the all the legal requirements to succeed a deceased

person. This expression is consistent with the provision of Article 996 (1) of the Civil Code,

which reads:

96 Article 994, Civil Code.

97 Article 990, Civil Code.

98 Note that the provisions governing certificate of heir apply not only to legatees by universal title by

assimilation (Article 915, Civil Code), but also to legatees by singular title by the operation of Article
1002, Civil Code.
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“An heir may apply to the court to be given a certificate of heir of the

deceased and the share of the succession which he is called to take”.

As an official court document, certificate of heir produces binding legal effects. For example,
so long as the certificate has not been annulled, an heir holding a certificate of heir is
deemed to have the status the certificate attributes to him®®. That in other words means
that the holder of the certificate is considered to actually have a rightful heir status and to

be entitled to the amount of share of the succession as specified therein.

Accordingly, an heir with a certificate of heir can enter into valid juridical acts in the
capacity he derives from the certificate. The acts performed by the heir in such capacity
may not be impugned, unless it is proved that the person who avails himself of such acts
knew for certain, at the time when such acts were performed, that the heir had no right*.
Since it produces legal effects as serious as that, the court may, before granting the
application, require the applicant for a certificate of heir to adduce such evidence and to

produce such securities as it thinks fit'®".

The right to succeed is a right the heir or the legatee acquires by law or will, as appropriate.
The court has no power to grant such right or to determine the amount of the share of the
succession to which an heir or a legatee is entitled. By issuing a certificate of heir, the court

simply officially confirms a right that already exists.

But, at which stage in the process of devolution of succession should a certificate of heir be
issued? Generally, the practice in Ethiopia, at least until recently, is that be it in a testate or
intestate succession, any person who claims to be an heir or a legatee of a deceased person
may apply for a certificate of heir anytime after the death of the deceased. Upon receipt of
such application, the court will require the production of a will where the succession is
testate and, where it is intestate, evidences showing actionable relationship with the
deceased. Then, the court usually orders the publication of the application in a widely
circulating newspaper. The idea is to notify interested persons to appear and contest the

application. If no contestant appears on the day specified in the published notice, the court

99 Article 997 (1),Civil Code.
100 Sub-Article (2), Id.
101 Article 996 (1), Civil Code.
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will automatically grant the application.

Nonetheless, the existing practice seems to contradict with the applicable law. Even if the
law does not specify any stage or time for the issuance of a certificate of heir, close
examination of the spirit of the relevant legal provisions reveals that a certificate of heir
should not be issued at least before the process of liquidation is wound up. That is because,
before the liquidation process is wound up and the identity and the share of persons who
are rightful recipients of the succession cannot be conclusively and finally determined.
Obviously, issuing a certificate of heir before that stage will be devastating to the proper

devolution of the succession.

Case

Kitila is an illegitimate child of Yibrah. Yibrah had acknowledged Kitila by fulfilling all the
formalities of acknowledgment required by family law. Assume that Yibrah died intestate
and Kitila happens to be the only child of Yibrah. Yibrah had a total of Birr 50,000 in his

saving account at the Walya International Bank.

Question

Can Kitila withdraw the money from the bank by producing the document by which Yibrah

had acknowledged him? Why, or, why not?
Hint

Kitila cannot withdraw the money from the Bank by merely producing the document in
which he was acknowledged. He should apply to the court and obtain a certificate of heir.
The document of acknowledgement is important only to prove to the court that he is the

rightful and the sole heir of Yibrah.

Once he obtains the certificate of heir, Kitila will have the status which the certificate
attributes to him. And since he is the only child of Yibrah, Kitila has sole heir status and, as a

result, he is entitled to the entire succession. Pursuant to Article 997 of the Civil Code, Kitila
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can enter into juridical acts in that status. Withdrawing money from a bank is a juridical act.
Therefore, Kitila can withdraw the money from the Bank by producing not the document by

which Yibrah had acknowledged him, but rather by making use of his certificate of heir.

2. 3. 4. Petitio Haereditatis

The danger of issuing a certificate of heir before the liquidation process is wound up and
rightful recipients of the succession are correctly identified is that someone without a
valid title or with a lesser title may obtain one. For example, a person who, while he is
not entitled to the succession at all, obtains a certificate of heir through fraud or any
other means is said to be without a valid title. If, on the other hand, a brother or a sister
of a person who died intestate controls the estate upon the deceased’s death, obtains a
certificate of heir, and takes possession of the property of the inheritance while the
deceased is survived by a child whom he fathered out of wedlock, such brother or sister

is said to have a lesser title as compared to the child.

The person without a valid title or with a lesser title will, once he has a certificate of heir in

102

his hand, have the status which the certificate attributes to him™ . That happens regardless

of the defectiveness of his title so long as his certificate has not been annulled'®

. He might
enter into juridical acts in the capacity he derives from the certificate'®. He might even
manage to take possession of all or a portion of the property forming part of the

inheritance'®.

That naturally takes place at the expense of the rightful recipients of the succession who
have valid title. Fortunately, the law has devised a mechanism through which the persons
who are lawfully entitled to the succession may redeem their rights. It may be impossible to

undo the damage completely, but this mechanism is better than nothing.

A lawful heir may sue the person who has obtained a certificate of heir without a valid title

102 Article 997 (1), Civil Code.

103 Id.

104 Sub-Article (2), Id, implies that a person with a certificate of heir may perform juridical acts in the
capacity he derives from the certificate.

105 See, generally, Article 999, Civil Code.
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with a view to redeeming his right. The suit such an heir institutes is technically called the
action of “petitio haereditatis”. Article 999 of the Civil Code, which sets forth the principle

of “petitio haereditatis”, states that:

“Where a person without a valid title has taken possession of the succession or
a portion thereof, the true heir may institute an action of “petitio
haereditatis” against such person to have his status of heir be acknowledged

and obtain the restitution of the property of the inheritance”.

However, with the exception of suits relating to family immovables'®, the right to make use
of the action of “petitio haereditatis” does not hold forever. It stays put only for a limited
period of time. An heir who intends to avail himself of such action must institute it within
the period specified under Article 1000 of the Civil Code. Otherwise, his right will be barred
by limitation. Sub-Article (1) of this Article provides that “an action of “petitio haereditatis”
shall be barred after three years from the plaintiff became aware of his right and of the

taking possession of the property of the inheritance by the defendant”.

An heir might not be able to institute a “petitio haereditatis” action within the three years
period specified under Article 1000 (1) for one reason or another. If the reason is legally
acceptable, the heir may institute the action within fifteen years from the death of the
deceased or the day when the plaintiff can enforce his right over the succession'®. An
action of “petitio haereditatis” may in no case be instituted after such period, save for

those suits that relate to family immovables'®.

The heir who is the plaintiff in a “petitio haereditatis” action may, in his statement of claim,

request the court to:

e Annul the status and certificate of heir of the defendantmg;
 Order the defendant to return his certificate of heir'’?; and where he alleges that

he has lost the certificate or that he cannot return it for any other reason, order

106 See, the exception set forth in the last limb of Article 1000 (2), Civil Code.
107 Article 1000 (2), Civil Code.

108 Id.

109 See, generally, Article 998 (1), Civil Code.

110 Sub-Article (2), /d.
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the defendant to give all appropriate securities to ensure that he will not make
use of the certificate in the future®*;

« Acknowledge his own status of heir'*%; and

e Order the defendant to return to him all the property of the inheritance which

he had come to possess'*>.

If the plaintiff wins the suit, the court will grant his requests. Consequently, the defendant
will return to the plaintiff all the property of the inheritance that has remained in his

1% It is no good even if the defendant invokes the provision of property law that

possession
authorizes acquisition of ownership through possession in good faith. He cannot avail
himself of this provision by claiming to have become the owner of such property as a result
of his good faith'®®. In spite of any such claim, he will be ordered to restitute the property of

the inheritance which he had come to possess.

Case

W/ro Birritu has made a valid will in which she has appointed her sister, Konjit, as a legatee
by universal title by bequeathing to the latter 20% of her estate. Besides, W/ro Birritu has
made a disposition in her will whereby she appointed her brother, Ararso, as a legatee by

singular title by leaving him her diamond bracelet worth 500,000 Birr.

Sometime after she made the will, W/ro Birritu sold the diamond bracelet to her neighbor,
Akalu. Six months after he bought it, the sale, of the bracelet, Akalu, worried about the
safety of the bracelet, decides to resell it. So happens that W/ro Birritu bought back the
bracelet for 450,000 Birr from Akalu.

Sadly, W/ro Birritu dies three months after she bought back the bracelet. At the time of

W/ro Birritu’s death, Ararso was in the Australia doing his Masters Degree. When he came

111 Sub-Article (3), /d.

112 Article 999, Civil Code.

113 Id.

114 Article 1001 (1), Civil Code.
115 Sub-Article (2), Id.
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back, all of W/ro Birritu’s heirs have already distributed the hereditary estate amongst

themselves. Shocked, Ararso institutes an action of “petitio haereditatis” against the heirs.

Question

Will Ararso succeed in his suit? Why, or why not?
Hint

True enough, W/ro Birritu has made a disposition in her will whereby she left Ararso a
diamond bracelet worth 500,000 Birr. But she has sold the bracelet sometime after she
made the will. Pursuant to Article 900(1) of the Civil Code, the sale of the bracelet by W/ro
Birritu operates as a revocation of the legacy she ordered in favor of Ararso. The revocation
remains effective notwithstanding the fact that W/ro Birritu bought back the bracelet at a
later date (Article 900(2)). That means, Ararso has no right over the bracelet. He will not

therefore succeed in his suit as his claim is unfounded.

2 4. ADMINISTRATION OF THE SUCCESSION

| A person has died means that he ceases to hold any right or duty. The deceased losses all
humane rights he used to have, including, but not limited to, the right to control and
administer in his own name all the assets and liabilities he earned during his lifetime. All the
deceased’s assets and liabilities will be paid to persons with valid claim in accordance with
the relevant provisions of the law. But until that time, the inheritance must be kept
separate as a distinct estate, and administered as properly as the deceased himself would

have administered it.

Article 1003 of the Civil Code provides that:

“The liquidator shall administer the estate of the deceased from the day
when he is appointed until the persons having a right to the succession

have received the shares or the property to which they are entitled”.
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This Article charges the liquidator with the task of administering the estate of the deceased,
which includes his assets and liabilities. As a matter of fact, the liquidator will start to
administer the estate as of his appointment. And he should do the administration until the
persons having a right to the succession have received the shares or the property to which

they are entitled.

In the ordinary course of events, persons who may have right to the succession are persons
who have covered the expenses of the funeral of the deceased and of the administration
and liguidation of the succession from their personal pocket, where this is the case; heirs-
at-law; legatees by universal title; creditors of the deceased; maintenance claimants; and
legatees by singular title. That means that the liquidator must administer the estate until
that time at which properly identified debts of the inheritance, i.e., expenses of the funeral
of the deceased, expenses of the administration and liquidation of the succession, debts of
the deceased, maintenance claims, and legacies by singular title, if any, have been paid to
properly identified creditors and the net rights of the deceased have been delivered to the

deceased’s rightful heirs and/or legatees by universal title.

The liguidator is expected to administer the properties of the succession with the prudence

and zeal of a bonus pater familias**®

. That means that the liquidator must act as honestly
and diligently as a good head of a family does. Besides, either the heirs acting in agreement
between them or, upon the application of any interested person, the court may give the

M7 That, however, is

liguidator directives concerning the administration of the estate
without prejudice to the compulsory provisions of the law or of the will relating to
administration. The law in particular provides for several mechanisms which are designed to
ensure the safety as well as the proper administration, preservation and upkeep of the

property of the inheritance. Those mechanisms have been discussed below.

Immediately after the death of the deceased, any interested person, especially those having

a right to the succession, may apply to the court to order the affixing of seals on the effects,

118
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or on some of the effects of the deceased™ ™. The person requesting the affixing of seals is

116 Article1010 (1), Civil Code.
117 Sub-Article (2), Id.
118 Article 1004 (1), Civil Code.
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119 But the expense is

bound to bear the expenses of the affixing and removal of the seals
arguably worth it. Affixing of seals is a wise thing to do to protect the properties of the
deceased from such illicit acts as theft, misappropriation, and concealment given the
possible void created in terms of an entity to control and tend to the estate at the time of

the deceased’s death.

Within forty days from the death of the deceased, the liquidator must draw up an inventory
to establish what the succession is made up of'?°. The inventory must show each
constituent of the succession — be it an asset or a liability. The liquidator must also as
necessary draw up supplementary statements for any asset or liability discovered after this
period within fifteen days from such property having been discovered™*.

In drawing up the inventory, the liquidator may demand the cooperation of the heirs. As a
rule, the heirs will, with the exception of those which come to an end with the deceased’s
death, retain all the rights and obligations they had against or in favor of the deceased in

their relations with the succession'?

. The law obliges the heirs to give the liquidator all
relevant information in regard to such rights and obligations so that he can draw up a

complete and an all-inclusive inventorym.

The inventory so drawn up is open to whosoever is called to receive a share of the
succession. Such a person may require that a copy of the inventory be sent to him on
condition that he bears the expenses thereof'2*. Even the creditors of the inheritance,
either of the deceased or of the succession, may order a copy where so authorized by the

cou rt125.

Moreover, the liquidator must provisionally value each of the succession’s constituents,

126

whether an asset or a liability™™. He must make the valuation within forty days from the

119 Sub-Article (2), Id.

120 Article 1005 (1), Civil Code.

121 Sub-Article (2), /d.

122 See, generally, Article 1007 (1), Civil Code.
123 Sub-Article (2), Id.

124 Article 1008 (1), Civil Code.

125 Sub-Article (2), /d.

126 Article 1006 (1), Civil Code.
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death of the deceased'”. He may, where necessary, seek the assistance of expert valuators

in carrying out the valuation?®.

As a matter of fact, an asset or a liability attributable to the succession may be discovered
after this period has expired. The law is silent as to when and how such asset or liability is
valued, or even whether it is valued at all. But taking a cue from commonsense and the
spirit of the legal provisions relating to valuation, it can be said that this component of the
inheritance should be valued. Furthermore, applying the case of inventory by analogy, it can
arguably be said that any asset or liability must provisionally be valued as necessary within
fifteen days from it having been discovered™®.

Hence the name, the provisional valuation made by the liquidator is tentative. It can readily
be revised until the time that the succession has been once and for all partitioned.
Accordingly, whosoever is called to receive a share of the succession may require that the
provisional valuation be revised at any time before the final partition of the succession has
been effected™,

Where an authorized person requests that the provisional valuation of a certain property be
revised, expert valuators may be called to revalue the property whose valuation has been
contested. If the expert valuators find the provisional valuation to be incorrect, the
expenses of the revaluation will be charged to the succession™®!. Otherwise, the person who

has requested it will bear the expenses of the revaluation®%

The bonus pater familias standard requires the liquidator to act with the utmost honesty
and diligence possible. The liquidator must, under pain of being personally liable, perform
all acts necessary for the collection of the assets of the estate. In particular, he should take

all reasonable steps to recover the debts due to the deceased which are exigible'®, viz.,

127 Id.
128 Sub-Article (2), /d.
129 Article 1005 (2), Civil Code, provides that the liquidator must as necessary draw up for any asset or

liability discovered after forty days from the death of the deceased supplementary statements within
fifteen days from such property having been discovered .

130 Article 1009 (1), Civil Code.

131 Sub-Article (2), /d.

132 Sub-Article (3), /d.

133 See, generally, Article 1012 (1) cum. Article 944 (c) together with Article 1021 (1), Civil Code.
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debts that, in the technical sense of the term, should be paid because they have fallen due.

Where necessary, the liquidator should commence legal proceedings for the recovery of
such debts. He should collect the debts as soon as is practically possible. He will risk
personal liability if he unnecessarily delays in demanding payment. For example, if the
liquidator, without just excuse, took so long to demand the payment of a debt that the
claim was barred by limitation, he would be personally liable to the succession for the

debt*®*,

According to Article 1012 (2) of the Civil Code, “the liquidator is authorized to give
acquittance for such debts”. At this juncture, it seems important to raise a common mistake
committed while interpreting the term “acquittance” in its present context. It has been
observed that many lawyers take “acquittance” to mean that the liquidator may acquit or
pardon debts. But in the light of the powers of the liquidator and the whole purpose of
liquidation, it is not plausible and logical to think that the law would give the liquidator
power to acquit debts — and without any precondition or qualification at that. In law,
“acquittance” means a written statement attesting settlement or payment. Therefore, the
term “acquittance” and the entire provision of Article 1012 (2) should be understood to
mean that the liquidator may issue written statements attesting the settlement or payment

of debts.

135 But he should not

Conversely, the liquidator should pay exigible debts of the succession
pay such debts automatically as soon as they are claimed. As a rule, he should refer any
claim for the payment of debts pertaining to the succession to the court for proper
screening. In other words, the liquidator ought to tell the persons who come forward
claiming payment for any alleged debt of the succession to come up with the appropriate

court order. He should also contest court actions that such persons may institute as well as

any suit filed by any third party claiming a right over the property of the succession™®.

What is more, the liquidator should perform all the acts and institute all the actions

134 See, generally, Article 961, Civil Code.
135 See, generally, Article 944 (c) cum. Article 956 (c), Civil Code.
136 Article 1011 (b), Civil Code.
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necessary for the preservation of the property of the succession™’. He may sell such
properties of the succession as fruits and crops, and other movable chattels which are
rapidly perishable or which require considerable expense or particular care for their custody
and preservationm. He may not, however, sell any other type of movable unless the sell is
required to pay the debts of the succession™. Likewise, except with the consent of all the
heirs or the authorization of the court, the liquidator may not sell any immovable property

pertaining to the succession™.

2. 5. PAYMENT OF DEBTS CLAIMED FROM THE
SUCCESSION

2.5.1. Introductory Remarks

One of the most important elements of the process of liquidation is the ascertainment and
payment of debts claimed from the succession, which, as alluded to earlier, are preferably
called debts of the inheritance. Generally, debts that may be claimed from the succession
can be classified into two categories: The first category consists in debts which are
imputable to the deceased, whereas the second those that are attributable to the

succession.

The debts which are imputable to the deceased include the expense of the deceased’s
funeral, debts he assumed during his lifetime, claims of maintenance by his rightful, and
properties he bequeathed to legatees by singular title. These debts are said to be imputable
to the deceased because they are linked to him in one way or another. Without prejudice to
the difference as to the reason behind their origin, all of these debts come into being
because of the deceased. For instance, expenses of funeral arise due to his death. Debts
relating to maintenance claims trace their origin to a civil obligation he had while alive. And

legacies by singular title happen to be there because they are ordered by the deceased in

137 Article 1011 (a), Civil Code.
138 Article 1013 (1), Civil Code.
139 Sub-Article (2), Id.
140 Sub-Article (3), /d.

124



Law of Successions Page125

his will.

Moreover, debts of the deceased exist because he had incurred them during his lifetime.
Strictly speaking, claimants of these particular debts are creditors of the deceased, rather
than of the succession. But as of his death, both the deceased’s debts and the
corresponding creditors are transferred to the estate he has left behind. As a result, the

personal creditors of the deceased may only claim from his succession

The second category is composed of debts that are attributable to the succession. These
debts, which generally arise after the death of the deceased, have more affinity to the
succession that the deceased. These include the expenses of administration, liquidation,
and partition of the succession such as those incurred for affixing of seals, drawing up of
inventory, preservation of property, partition and delivery of the inheritance to the heirs,

etc.

2. 5. 2. Order to be followed

Not all the debts of the inheritance have equal legal importance. The law has devised a
hierarchy of debts in which each type of debt is placed on a different rank depending on its
perceived precedence. Some must be paid before others. Accordingly, for purposes of
payment, creditors are treated differently on the basis of the priority attached to the debts
they claim. The liquidator is thus expected to stick to the order specified by the law while
effecting payment. Below is a detailed discussion of the whatness of each of those debts

and the order to be followed in their payment.

2. 5. 3. Funeral Expenses

Funeral expenses are expenditures required for the disposal of the body of the deceased. In
Ethiopia, the most common practice of disposal of a dead body is burial. And funeral
expenses include expenses incurred to buy a coffin, mortify and transport the body, dig the
grave, and host relatives, neighbors, colleagues, and other acquaintances who show up to

offer consolation to the deceased’s immediate families.
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Most of those expenses are usually covered by the “Idir” of which the deceased or his
family is @ member. But that may not be always the case. The deceased or his family may
not belong to any “Idir” or the “Idir” to which they subscribe may not cover all the expenses

or a portion thereof.

For those or any other reason, it may happen that someone has to bear the expense of the
funeral or a portion thereof. In principle, funeral expenses are charged to the estate. Just in

case any person has paid such expenses, he may claim to be indemnified out of the estate.

Funeral expenses are legally considered as one of the most important debts of the
inheritance. The cumulative reading of Articles 1014 (a) and 1015 (1) of the Civil Code
suggests that funeral expenses are payable before any other debt provided that they are

justified. This is apparently the case even where the estate is insolvent.

However, funeral expenses will not have priority over other debts of the inheritance unless
they are justified, having regard to the social position of the deceased™. That means that
the expenses incurred for the funeral should be reasonable. As to what are justified or
reasonable funeral expenses depends upon the deceased’s economic and social status. Such
factors as the station in life of the deceased and whether he died insolvent must be taken
into consideration. If funeral expenses are considerably exaggerated having regard to such
factors, then they are not justified. Note that any expense incurred in excess of what could
be considered reasonable will still be paid, but only after all the other debts of the
inheritance have been paid**%.

For purposes of indemnification, funeral expenses do not include expenses for the
commemoration of the deceased®. The law even goes to the extent of expressly declaring
that organizing commemoration services is not a juridical obligation of the spouse or
relatives of the deceased**. Therefore, any expense incurred to organize such traditional
Ethiopian commemorative or memorial services as “tezkar” and “sedeqa” are not payable

out of the estate at all — not even after all the other debts of the inheritance have been

141 Article 1015 (1), Civil Code.
142 Id.

143 Sub-Article (2), Id.

144 Sub-Article (3), /d.

126



Law of Successions Page12]

paid.

Case

Ato Amare, a wealthy farmer, died aged 90. He is estimated to be worth 150,000 Birr at the
time of his death. Ato Amare is survived by six children with ages ranging from 10 to 65. All
of the children, including the minor through his the representative, agreed to the
appointment of Bekalu, the eldest son, as a liquidator. At the end of the liquidation, Bekalu

came up with a report that contains the following statements:

Birr 10,000 incurred for the disposal of the body of the deceased.

e Birr 30,000 spent on various customary and religious rites related to the funeral and
commemoration of the deceased.

e Birr 15,000 paid for the construction of a marble tomb on the deceased’s grave.

* Birr 5,000 spent to organize prayer services for the deceased.

The other children, who felt that the expenses were exaggerated, were disappointed by

Bekalu’s report. Consequently, they instituted a court action to have the report annulled.

Questions

Assuming that you are the judge to who the case is assigned, what will be your decision on

each element of the report? State your reasons.

2. 5.4. Expenses of Administration and Liquidation

The administration and liquidation of the succession involve a number of various activities
that may require expenditure. Expenses incurred for purposes of administration and

liquidation should be paid next to the funeral expenses**. Such expenses comprise:

145 Article 1014 (b), Civil Code.
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I. The expenses of the affixing of seals and of the inventory and those of the account
of the quuidation“ﬁ;
II. The useful expenses incurred by the liquidator for the ordinary preservation,
maintenance and administration of the property of the inheritance®’;
lll. The expenses of the partition and those of the transmission of the property of the
inheritance to the heirs*;

IV. Estate duty149.

2. 8. 5. Debts of the Deceased

These are debts which the deceased actually incurred during his lifetime. These debts could
be contractual, non-contractual, or penal by nature. Contractual debts are liabilities
emanating from the deceased’s contractual undertakings. Non-contractual debts originate
in torts imputable to the decease. And penal debts, such as fines, arise as a result of

sentence imposed on the deceased for his criminal acts.

Creditors of the deceased do not have any right over the personal property of the heirs and
legatees. They, however, have the estate of the deceased as their “exclusive security”. As
long as their claim is based on a legally valid and enforceable obligation of the deceased,

they can enforce it against the estate.

For the simple fact that the deceased is dead, his creditors may not, under normal
circumstances, seek specific performance of a debt arising from his obligations. Specific
performance is not an option as the deceased is no longer alive to perform it. Creditors
need to bring an action for the satisfaction of their claim in terms of an equivalent monetary

sum.

It is in the interest of justice and fairness that all genuine creditors of the deceased be paid.

The law has put in place mechanisms so that creditors can show up and take what is due to

146 Article 1014 (a), Civil Code.
147 Sub-Article (b), /d.
148 Sub-Article (c), /d.
149 Sub-Article (d), /d.
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them before it is too late. For instance, the law requires the necessary publicity and search

to be made to identify the creditors of the deceased.

According to Article 1017 (1) of the Civil Code, the liquidator is required to make the
appropriate search for creditors. He must take all the steps necessary to establish whether
there are persons who are creditors of the deceased™®. He should, to this end, examine the
registers and papers of the deceased and make the necessary searches in the public
registers, in the places where the deceased has resided and in those where he has

immovable property®**.

Furthermore, where there is reason to believe that the deceased may have creditors whom
the search has not disclosed, the liquidator must make such publicity as is appropriate to
inform the creditors of the death of the deceased in the places where this seems useful™2.
He must require the creditors to make themselves known to him within three months from
the date of publicityl‘r‘?’. Failure to the search and publicity required by the law will

apparently have the personal liability of the liquidator as its only sanction®*.

The liquidator must in the first place use the liquid cash he finds in the succession to pay the
debts of the succession®®. He may sell property only where the cash is not enough to satisfy
all debts. And where property has to be sold, the property bequeathed in legacy by the
deceased may not be sold unless the debts could not be paid by selling other property**®.
The heirs have the right of preemption to buy any property of the inheritance sold for the
purpose of serving debts. The liquidator is bound to offer such property to the heirs before

157

selling it to another person™’. He is also required to sell it the heir where he offers for it the

market value or a higher price™®.

But, what if the property left by the deceased is not sufficient to pay off all his debts? Here

150 Article1017 (1), Civil Code.

151 Sub-Article (2), Id.

152 Article1018 (1), Civil Code.

153 Sub-Article (2), Id.

154 See, generally, Article 1017 (1) and (2), Civil Code.
155 Article 1022, Civil Code.

156 Article 1024, Civil Code.

157 Article 1023 (1), Civil Code.

158 Sub-Article (2), Id.
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is what the liquidator should do. Creditors of the deceased may be of either of the following

types:
] Secured creditors;
. Creditors with special privilege under the law; and,
J Ordinary creditors.

Secured creditors are those whose claims have been guaranteed by a personal guarantor or
who possess what is known as “real security” by way of a mortgage or a pledge. Secured
creditors are always with advantages in comparison with other creditors. They have the
right to follow the guarantor or the property which constitutes their security for the

satisfaction of their claims.

In the case of a real security, secured creditors have a priority right over the property under
pledge or mortgage. Other creditors may make recourse against such property only after

the claims of secured creditors have been satisfied. Banks are usually secured creditors.

Creditors with special privilege are such creditors as workers claiming payment under
employment contracts. The debts could be salaries or unpaid occupational safety claims,
etc. For instance, if the deceased was a factory owner, workers of the factory may demand
payment of any unpaid wage. The workers have a right of preference on the property
forming part of the inheritance next to secured creditors. Tax authorities are also creditors

with special privilege under the law, where there is any tax due.

Ordinary creditors are creditors who do not have any security or who are not conferred
with a special privilege by the law. There are two classes of ordinary creditors: Those whose

debts are exigible and those that are not.

Ordinary creditors whose debts are exigible are creditors with liquidated and mature claims.
These debts have priority over debts that are not exigible, i.e., debts that are not yet
liguidated and mature. Creditors whose debts are not exigible and those who have
conditional claims over the estate may require deposit of securities from the liquidator to
ensure that he will later pay their claims when they fall due or when the conditions

attached to the claims materialize.
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Note that secured creditors are not generally affected although the succession has no
sufficient means to pay off its debts. They may pursue their security, whether personal
guarantor or real security, for the satisfaction of their claims. As for the remaining two
classes of creditors, where more than one contending creditors with an equal footing
demand payment simultaneously, the rule of pro rata distribution, in which the estate is to
be distributed between the creditors in proportion to the amount of their respective claims,

is applied.

2. 5. 6. Debts Relating to Maintenance

The obligation to supply maintenance is not just moral. It is also a legal obligation
sanctioned by the law. Family law governs maintenance provision obligations that may exist
as between persons who are alive. According to the pertinent provisions of this law, a
person is under certain circumstances obliged to supply maintenance to his spouse,

descendants, ascendants, parents-in-law, siblings and stepchildren.

This obligation apparently continues even after death. Under conditions laid down in the
relevant provisions of the Law of Successions, some persons may claim to get maintenance
out of the estate of the deceased. After paying off the expenses of the funeral of the
deceased, the expenses of administration of the succession, and the deceased’s debts, the
liquidator should, before handing over legacies by singular title, pay the debts relating to

maintenance claims®®.

Debts relating to maintenance are purely legal in terms of source and substance. Any act or

contract concluded during the lifetime of the deceased in connection with eventual debts of

160
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the succession for maintenance is void™ . By the same token, testamentary dispositions

aiming at excluding or modifying the rules relating to maintenance debts are of no effect*®*.

According to Article 1026 of the Civil Code, the following three groups of persons may claim

for maintenance from the succession. These are:

159 Article 1025, Civil Code.
160 Article 1036 (1), Civil Code.
161 Sub-Article (2), /d.
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* The spouse of the deceased;

* The relatives of the deceased, namely, his descendants, ascendants, and brothers
and sisters; and

* Other persons who lived with deceased or were maintained by him at the time of his

death.

Notice that the right of those groups of persons is not unqualified. They are not entitled to

162
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claim for maintenance against the estate unless they are in need™". That is, they must not

have any own means to support themselves. They will not also have such right if they are in
a position to earn their living by their work™®2.

The spouse of the deceased may claim maintenance irrespective of whether the succession
is testate or intestate. S/he may claim regardless of the fact that the deceased has ordered
a legacy in her/his favor, unless it is shown that the claimant can live on such legacy. The
spouse may get the maintenance by way of a life annuity in accordance with the rules laid
down in the applicable family code concerning maintenance obligations'®*. However, where
the maintenance is payable by way of annuity, the annuity will no longer be due in case the

spouse remarries™®>.

In contrast, the relatives of the deceased, i.e., his descendants, ascendants, and brothers
and sisters may claim only where the succession is testate and the deceased has left a valid
will to their prejudice. That in other words means that they must be persons who could
have been called by the law to take the inheritance or a part thereof had the succession
been intestate™®®. Accordingly, any descendant, ascendant, brother or sister of the deceased
who does not have the capacity to succeed because he has been excluded from the

succession as unworthy will not have a claim for maintenance®®’.

Likewise, a descendant, ascendant, brother or sister excluded by heirs who have a better

162 Article 1027, Civil Code.
163 Id.

164 Article 1030, Civil Code.
165 Article 1034 (3), Civil Code.
166 Article 1028 (1), Civil Code.
167 Article 1028 (2), Civil Code.
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right is not entitled to claim maintenance®®. As discussed in the previous Chapter, relatives
that are closer to the deceased are given preference for the purpose of succeeding him. The
implication is that distant relatives are excluded by closer ones. For example, ascendants
are excluded by descendants. And among descendants, children of the deceased exclude
other descendants. The deceased’s brother and sisters are excluded by his parents and so
on. Applying the rules of intestate succession concerning preference of heirs, relatives who
are excluded from the succession by heirs with a better right have no right to claim

maintenance.

Furthermore, even where a descendant, ascendant, brother or sister has a right to claim
maintenance, there is a limit to the amount which he may receive. Such a person may only
get money or things of a value equal to that he would have received from the succession by
virtue of the law, had the deceased not made testamentary dispositions to his prejudicemg.
As a consolation, the law assimilates liberalities made by the deceased during the last three
years preceding his death to testamentary dispositions made in the will*”°.

Any person legally entitled to claim for maintenance must establish his right by forwarding
his claim to the liquidator within one year from the opening of the succession'’*. The
liquidator is empowered to decide on such claims. He may acknowledge or refuse a claim.
However, the decision of the liquidator to refuse a claim may immediately be challenged

before the competent court*’>.

Article 1031 (2) implies that a person may make a provisional claim for maintenance in
urgent cases. This provision is silent as to what constitutes a provisional claim. But the
whole purpose of maintenance being provision of the necessities of life, it can be said that a
provisional claim a claim made even before the other debts of the succession having
precedence over maintenance have been paid. The liquidator may acknowledge such

provisional claim in favor of the claimant where the estate has sufficient resources to pay

168 Sub-Article (3), /d.
169 Article 1029 (1), Civil Code.
170 Sub-Article (2), /d.
171 Article 1031 (1), Civil Code.
172 Sub-Article (3), /d.
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off the debts with precedence”.

The liguidator must pay claims for maintenance in conformity with the manner of payment
prescribed by the law. As a rule, maintenance should be paid by way of a lump sum*”*.
Apart from the case when the recipient is the spouse of the deceased, maintenance may be

paid by way of a life annuity only where the creditor is at least sixty years old”>.

If payment by way of a life annuity is allowed, the amount will be fixed definitelym. Such
amount may be revised only if the entity of the succession has been erroneously appraised
when it was established'””. The creditor may, where appropriate, require that security be

given to him to guarantee the payment of what is due to him*’8.

Annuity is payable as from the death of the deceased”. It, including the arrears, if any, are
paid at the place of residence of the creditor®®. In principle, arrears may not be assigned or
attached™!. However, where there are institutions that provide for the wants of the
beneficiary of the annuity, arrears may be assigned to such institutions even before they fall

182

due ™. They may also be attached by persons who have given to the beneficiary what was

necessary for his livelihood.

Case

Berchu, who died recently, is survived by his sister, Firehiwot, and his brother, Tesfu. Berchu
has left a valid will in which he called Firehiwot to receive the whole property of the

inheritance. He has not, however, said anything about Tesfu.

173 Article 1031 (2), Civil Code.
174 Article 1032 (2), Civil Code.
175 Sub-Article (1), /d.
176 Article 1034 (1), Civil Code.
177 Sub-Article (2), /d.
178 Article 1033 (3), Civil Code.
179 Sub-Article (1), /d.
180 Sub-Article (2), /d.
181 Article 1035 (1), Civil Code.
182 Sub-Article (2), /d.
183 Sub-Article (3), /d.
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Questions

Can Tesfu claim maintenance from Berchu’s succession? Why, or why not? State your

reasons.
Hint

Tesfu can claim maintenance. If the will was not there, he would have been called to the
succession together with Firehiwot by the operation of the rules of intestate succession. In
other words, had Berchu not made his will to his prejudice, Tesfu would have divided the

estate with Firehiwot fifty-fifty.

2. 5. 7. Payment of Legacies by Singular Title

A legacy by singular title is not an indispensable element of a succession. There will be a
legacy by singular title only where the succession is testate. That is, the deceased must have

left a valid will. Moreover, the testator must have made a disposition to that effect.

A legacy by singular title is a disposition whereby the testator calls a person, otherwise
called a legatee by singular title, to receive a specific property which forms part of the
inheritance®?. Legatees by singular title are, as a rule, are assimilated to creditors of the
inheritance. As such, like the other creditors of the inheritance, viz., the creditors of the
expenses of the funeral of the deceased, the expenses of the administration of the
succession, and the debts of the deceased, legatees by singular title are paid during the

liquidation phase™®>.

However, unlike the creditors of the expenses of the funeral of the deceased, the expenses
of the administration of the succession, and the debts of the deceased, the title of legatees
by singular title is not generally onerous. So long as the law is concerned, legatees by
singular title are not presumed to have got their right for consideration. That is, they are not

considered to have obtained their claim in return for something they have paid or

184 Article 912 implies that a disposition not relating to the whole or a portion of the property of the
inheritance is a legacy by singular title.
185 See, generally, Article 1014 (4), Civil Code.
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performed for the benefit of the deceased or the succession. The legacy was presumably
ordered in favor of them by the deceased without quid pro quo. In other words, their claim
is not based on an obligation recognized by the law as valid and enforceable as against the
deceased. What is more, unlike persons legally entitled to claim for maintenance against
the succession, legatees by singular title might not be in need or might be in a position to

earn their living by their work.

The implication of all that is legatees by singular title will be paid only after all other
creditors of the inheritance are paid. After paying off all the debts having precedence, the
liguidator is expected to pay the legacies by singular title ordered by the deceased out of

186

the estate™". Once legatees by singular title have been paid, the liquidation process will end

and be closed.

As mentioned earlier, the provisions relating to the option of the heirs or legatees by

universal title also apply to legatees by singular title®”

. That is, however, without prejudice
to the following two rules. First, the doctrine of total acceptance or refusal is not applicable
to legatees by singular title. A person to whom more than one legacy by singular title has

been bequeathed may freely accept one of such legacies and refuse the other'®

. Second,
refusal of a legacy does not result in the return of the property bequeathed to the
succession. If a legatee by singular title refuses the legacy, his refusal benefits either the
liquidator or the heir — whoever has the charge of paying the legacy under the will*®°.

Nonetheless, the testator is at liberty to provide otherwise in his will. Instead of the
liquidator, the testator may order one of the heirs to pay a legacy by singular title’. The
law is silent as to whether such an heir should pay the legacy out of his share of the
succession or out of his personal property. But the testator does not have any power to
order an heir to pay a legacy out of his pocket. Nor is any heir obliged to pay anything

unless he has accepted the succession and has received all the property of the inheritance

or a portion thereof. It can, therefore, safely be said that an heir on whom payment of a

186 See, generally, Article 1037 cum. Article 1041, Civil Code.
187 Article 1038, Civil Code.
188 Article 1039, Civil Code.
189 Article 1040, Civil Code.
190 Article 1037, Civil Code.
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legacy may be imposed is an heir who, having accepted the succession, has received some

inheritance property.

Such an heir can be analogized with a legatee whose legacy has been encumbered by a
certain condition. A conditional legatee will receive the legacy ordered in his favor only
upon the accomplishment of the condition imposed by the testator™® Likewise, the heir will
receive his share of the succession only if he pays the legacy he is ordered to and vice versa.
That is, the heir receives the inheritance property to which he is entitled only if he pays the
legacy, and is liable to pay the legacy, of course out of his share of the succession, only if he

has received some inheritance property.

In the normal course of events, a legatee by singular title may not get his legacy at all if the
entire property of the inheritance is spent early serving the debts with precedence. A
legatee whose legacy has been ordered to be paid by an heir may also experience a similar
fate. Where all the property of the inheritance has been disposed of in the course of the
liguidation process, a legatee the payment of whose legacy has been imposed on an heir
will have no right of recourse against the heir as it is clear that nothing has gone to the heir

from the succession.

The position of legatees by singular title is precarious even under normal circumstances.
Where the testator has not imposed payment on an heir or has not made any disposition as
to the manner of payment at all, the liquidator normally pays singular legacies out of the
estate. However, such legacies may be paid only where it appears that the succession has

192

sufficient means for paying them™". No means, no payment.

It is possible that some property has remained from the earlier phases of the liquidation
process. It may, nevertheless, happen that the testator has ordered several singular legacies
and the property remaining is not sufficient to pay all of them. In such an event, payment of
is made in three alternative ways. If the testator has expressly laid down order of payment,

193

the legacies will be paid following such order . If, however, the testator has not made an

express disposition to that effect, legatees whose legacies could, considering the will or any

191 Article 916, Civil Code.
192 Article 1041, Civil Code.
193 Article 1042 (1), Civil Code.
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other written act of the deceased, be said to have been ordered as remuneration for the
services they have rendered will be paid first'¥*. The property which remains after this,
where any, will be distributed among the rest of the legatees on pro rata basis. That in
other words means that the legacies that have not been paid will be reduced in proportion
to their respective values and be paid195.

The liguidator is expected to hand over to the legatee the thing bequeathed along with its
accessories'®. The expenses of the delivery are charged to the succession'®. The thing is

198
d

delivered in the state in which it is found™". In case of any defect or nonconformity, the

legatee does not have the right to require that the thing be delivered to him in a good

state!®.

The disposition whereby the testator has bequeathed a thing by way of a legacy might
happen to be affected by linguistic or titular defect. Linguistically, a legacy may be defective
because the testator has ordered it without sufficiently defining its subject matter referring

200

only to its genus™ . Where this is the case, the legatee is at liberty to select whichever he

201 Where, on the

wishes from among the things of that genus belonging to the testator
other hand, several legatees are called to select from things of the same genus, they will

draw lots to determine the order in which they are to make their selection®®.

In regard to titular defect, the legacy could relate to a property encumbered, that is, a thing
pledged or mortgaged®®™. When the thing bequeathed has been given as a pledge or has
been mortgaged by the testator, the corresponding debt is paid out of the estate.
Accordingly, the legatee concerned has the right to demand that security be given to him to

204

guarantee the liberation of the thing at the time when the debt falls due™". But if he pays

the debt required to liberate the thing at maturity, he may seek recovery from the heirs by

194 Sub-Article (2), /d.

195 Sub-Article (3), /d.

196 Article 1043 (1), Civil Code.
197 Article 1051, Civil Code.
198 Article 1043 (1), Civil Code.
199 Sub-Article (2), /d.

200 Article 1044 (1), Civil Code.
201 Id.

202 Sub-Article (2), /d.

203 See, generally, Article 1045, Civil Code.
204 Sub-Article (2), /d.
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being subrogated in the rights of the creditors whom he has paid2°5.

The other instance of titular defect is where the testator has ordered a legacy in respect of a
thing that does not belong to him. This occurs because, for example, the subject matter of
the legacy is a thing belonging to other persons®®. In any case, the thing bequeathed must

be a thing over which the testator had no right at the time of his death.

Such titular defect does not necessarily affect the validity of the legacy. In particular, where
the subject matter is a thing of a genus, the legacy will, regardless of the defect in the
testator’s title, still be valid and paid. The liquidator may pay the legatee concerned another

207
d

thing of a similar genus with that of the bequeathed™’. But if there is no such thing in the

succession, the legatee will get the value of the thing bequeathed to him?®.

Where, on the other hand, the thing bequeathed is a determinate thing which is not a thing

209 However, if the testator has

of a genus, the whole legacy will, in principle, be of no effect
ordered the legacy knowing that he had no right over the subject matter at the time of his
death, the legacy will be valid®™. In such case, the legatee may demand that the liquidator

pay him the value of the thing bequeathed to him*'.

What a person bequeaths by way of a legacy may not necessarily be a property. He may
also make a disposition whereby, for instance, he calls a person to collect a debt owed to

him*2. Where such a legacy has been ordered, the value of the debt will be determined by

the amount due to the deceased at the time of his death?®>.
Apparently, the position of a legatee in whose favor a legacy of debt has been ordered is
even more precarious in comparison with other legatees by singular title. It is up to the

legatee to pursue the debtor and secure payment. Even worse, the succession does not

205 Sub-Article (3), /d.

206 See, the title of Article1046, Civil Code.
207 Article 1046, Civil Code.

208 Id.

209 Article 1047 (1), Civil Code.

210 Sub-Article (2), /d.

211 Sub-Article (3), /d.

212 See, generally, Article 1048, Civil Code.
213 Sub-Article (1), /d.
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214 The liquidator fulfils the obligation with respect to

guarantee the payment of the debt
the legacy by merely delivering the instrument which makes possible the recovery of the

debt to the legatee®™®.

218 Where an annuity is

Apart from a debt, a person may bequeath an annuity owed to him
bequeathed, the arrears thereof will be due as from the day of the death of the testator??’.
Likewise, where the legacy relates to a determinate thing, its fruits will be due as of the
death of the deceased®?. In contrast, if what is bequeathed is a sum of money, it will bear
interest at the legal rate, which runs from the day when the liquidator has been called upon

to effect paymentm.

214 Sub-Article (3), /d.

215 Sub-Article (2), /d.

216 See, generally, Article 1049, Civil Code.
217 Id.

218 Article 1050 (1), Civil Code.

219 Sub-Article (2), /d.
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Liquidation is not a process which goes on indefinitely. It will come to an end be closed upon
the fulfillment of certain conditions. The law recognizes two alternative grounds that may

lead to the closure of liquidation.

Article 1052 (1) of the Civil Code provides for the first ground for the closure of liquidation.
It states that “the liquidation of a succession will be closed where the creditors of the
succession who made themselves known and the legatees by singular title have been paid
their claim or legacy”. It seems this provision singles legatees by singular title out not
because they are not creditors of the inheritance, but rather because they are the last to be
paid. As such, they serve as a benchmark for the payment of all debts of the inheritance.
Therefore, the liquidation process will be closed at the time when singular legatees have

received what is due to them.

The liquidation process may go up to the stage where legatees by singular title are paid their
legacies only when the succession has sufficient means to do that. All the property of the
inheritance could be depleted at some earlier stage. Article 1052 (2), which sets forth the
other ground entailing closure, states that liquidation will be closed when all the property of
the succession is disposed of. That in other words means that liquidation could be closed
before legatees by singular title are paid and even at any earlier stage at which the

inheritance is left with no more resources.

Closure of liquidation has important legal effects. Pending liquidation, the succession is kept
separate and administered as a distinct estate. The rationale is protection of the interests of
persons having right to the succession, especially the creditors of the inheritance. And the
closure of the liquidation implies either the depletion of all the property of the inheritance

or the payment of all the debts of the succession.
In particular, when the liquidation is closed all the creditors of the inheritance having been
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paid their claims, it is no more necessary to keep and administer the succession as a distinct
estate. Therefore, pursuant to Article 1053 (1), any property which remains from the
inheritance after such closure will merge with the personal property of the heir. That seems
to be the case where the succession has just one sole heir. In the event of multiplicity of
heirs, such property will stay jointly owned by the heirs as per the provision of Article 1053

(2) until it is partitioned.

The merger of the property of inheritance with the personal property of the heir will give
the heir’s personal creditors a right of recourse against the property of the inheritance that
has so merged. Pending liquidation, such creditors do not have any right on any of the
properties forming part of the succession. But once the merger takes place, they can
proceed against the property obtained from the succession as if it were the personal

property of the heir.

Article 1054 confirms that creditors of the inheritance who show up after the closure of
liguidation may, just like the personal creditors of the heir, claim payment of what is due to
them from the heir. Before the liquidation process is wound up, such creditors were even
preferred to the personal creditors of the heir in so far as their claim over the estate is
concerned. However, one the liquidation is closed, they will have no better right than the
personal creditors of the heir. Even worse, while the personal creditors of the heir may
claim the entire property of the heir, including what he had before taking his share of the
inheritance, as their common security, post-liquidation creditors of the inheritance may
claim only to the extent of the value of property the heir has received as his share from the

succession.

As for a legatee by singular title, Article 1058 provides that he will be liable to the post-
liquidation creditors of the inheritance only in default of the heir and only to the extent of
the value of the legacy which he has received. Such a legatee is assimilated to a simple
guarantor in the law of contracts (Articles 1920-1951, the Civil Code) in his relation with a
post-liquidation creditor who has sued him. Thus, he may avail himself of any defense
available to a guarantor as soon as he is proceeded against. He may invoke the defense of
benefit of discussion and demand the suing creditor to discuss the assets of the deceased

that have gone to the heirs.
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It can be argued that legatees by singular title will be liable to the late coming creditors of
the inheritance under two circumstances. First, if the property of the inheritance is fully
depleted immediately after such legatees are paid, the heirs would receive nothing. As a

result, the heirs will not be liable to pay anything.

Second, after the property of the inheritance has merged with his personal property, the
heir may change his address, or become insolvent, or may not, for any other reason, be in a
position to pay. In such an event, the legatee by singular title might be compelled to pay the
claim of the latecomer creditors. But Article 1059 (2) authorizes the paying legatee to make

a recourse against the heir as if he himself were the personal creditor of the heir.

If the singular legatee pays the debt of the succession to the latecomer creditor, he shall
substitute himself for the creditors of the heir and can demand from the heir what he has

paid to the latecomer creditor (Art. 1059).

Case

Ato Mulugeta spends most of the year in Nairobi, where he operates a business. He came to
Ethiopia to visit his relatives and old friends. Before his flight back to Nairobi, however, Ato
Mulugeta had to undergo a prostate operation. For this purpose, he concluded an
agreement with a specialist called Dr. Oljira for whose service Ato Mulgeta paid 20,000 Birr.
But Dr. Oljira was too busy to perform the operation on the day it was scheduled to take
place. Even worse, Ato Mulugeta had to fly to Nairobi even without arranging another

appointment.

Sadly, Dr. Oljira died a short time afterwards. At the time Ato Mulugeta came back to
Ethiopia, he was told that Dr. Oljira had died six months ago. He also heard that the
liguidation of the succession of Dr. Oljira was over and all the property of the deceased has
been transferred to Mesfin, his only son. Mesfin is a debtor of Natty and he has no any
other property other than what he received from the succession. Mesfin owes Natty 50,000

Birr.
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Questions

Assuming that Dr. Oljira died intestate leaving property worth 60,000 Birr, can Ato Mulugeta
succeed in recovering his money? Why, or why not? If yes, how? Discuss the legal and

factual problems Ato Mesfin may encounter.

Hint

Since Ato Mulugeta has not received the service agreed, he can claim the refund of the
money he paid to Dr. Oljira on the basis of their contract. The problem with Ato Mulugeta is
that, the liquidation phase is over and he cannot have the estate as his exclusive security.
Moreover, the estate has already merged with the personal property of Mesfin. To add
insult to injury, Natty, the personal creditor of Mesfin, is also demanding payment. Ato
Mulugeta will have to compete with Natty to recover his money. Nevertheless, the estate is
not sufficient to satisfy both claims. Assume that both Natty and Ato Mulugeta have
appeared simultaneously, payment in proportion to their claims will be a legitimate
solution. That does not, however, mean that Mesfin will be relieved from his liability to Ato
Mulugeta by paying just a portion of the 20,000 Birr. As a rule, he is obliged to pay up to the
extent of the value which he has received from the succession. Even though he does not
have the money to fully pay Ato Mulugeta for the time being, he will be obliged to do it in

the future.
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CHAPTER THREE

PARTITION OF SUCCESSION

3.1. INTRODUCTION

EAfter the liquidation process comes to an end, the following phase is partition of the
remaining hereditary estate among the heirs and universal legatees. This phase shall exist
only if some property is left from the liquidation phase. That is, if the estate of the deceased
is depleted in the liquidation phase, nothing shall remain for partition and hence there will

be no partition.

You may be fascinated with the strange rules that are included in this chapter. Most of the
rules of partition are totally unknown by the vast majority of the people. You must study
this part of the law very seriously since it would enable you to solve problems that arise in

one of the areas where our people seek the assistance of experts in law.
You are expected to achieve the following objectives after completing this chapter:

. Prepare a design in which you conduct partition of succession;

. Compare and contrast the rights of latecomer creditors of the succession during
liquidation and partition;

. Explain how and why the estate is jointly owned by the heirs;

. Discuss the importance and the difficulties in implementing the theoretical
shortcomings of the principle of collation by coheirs;

. Workout the relations that exist between the coheirs after partition, in relation to
themselves and in relation to latecomer creditors of the inheritance;

. Reason out the rules that prohibit conventions relating to a future inheritance.
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3 2. COMMUNITY OF HEREDITARY ESTATE

Partition may not necessarily follow when liquidation comes to an end. The coheirs may
jointly own the property that they acquired from the succession. The joint ownership of

property by the coheirs is different from the community of property of spouses.

Sometimes co-heirs may be obliged to jointly own the hereditary estate. However, this
obligation is not a lasting one and hence partition of the property may be made after some

time if a co-heir applies to the court for the effect of partition of the property held jointly.

What are the differences between the community of

spouses and that of coheirs? Discuss.

The community of property of spouses is different from the common ownership of coheirs

in that:

(a) In the case of spouses, every property in the hands of the spouses is presumed
to be a common property, while only the property obtained from the
succession is the common or joint property of the coheirs.

(b) The common property of the spouses remains their common property so long
as their marriage exists, but the joint ownership of coheirs stays only for a
limited time, unless the co-heirs agree to jointly own for longer time.

(c) The spouses have an equal right over their common property, but the coheirs

may have a different proportion, especially in the case of testate succession.

In line with the above discussion, the joint ownership of the co-heirs shall be governed by

the law of property, not by the law of family.

Although the coheirs have the right to jointly own the hereditary estate, the provisions
relating to liquidation shall not be affected. For instance, if a latecomer creditor of the

deceased appears, the heirs who own the estate jointly are bound to pay the claims of such

1 See, generally, Article 1060 (2), Civil Code.
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creditors. You should remember here that such coheirs should pay in proportion to what

they have received from the inheritance.

Read Art. 1061 and explain its contents.

Article 1061 gives two rules to the coheirs. Firstly, the coheirs may not demand the sale by
auction of a particular thing forming the property obtained from the succession. For
example, one of the heirs cannot demand, while the estate is still owned jointly, the sale of
a car or a table or any other specific property, which is part of the inheritance. As a rule
partition has to be made in kind.2 Hence, the law favors the coheirs to receive a particular
property from the succession instead of cash. Secondly, the coheirs cannot demand
partition of a particular property from the succession, while the hereditary estate is still held
in common. Since they are either heirs or universal legatees all of them have a right over the
whole hereditary estate. Unless their condition is regulated by the rule of Article 913, they
cannot know which specific property is going to fall in their portion. Moreover, when
partition is made, the law requires that care shall be taken to give to each heir the things,
which are most important to him.? Therefore, partition should involve the whole hereditary
estate and partition of a specific or a particular thing that forms portion of the succession

should not be made.

The partition of the total hereditary estate (but not only part of it) can be required by any of
the coheirs at any time once the liquidation is completed.* But this is not always true. That is

because Art. 1063 provides for possible exceptions to the rule laid down under Art. 1062.

Here are two of the possible exceptions that Art. 1063 prescribes to what has been provided

under Art. 1062:

. The community may be maintained by the order of the court for not more

than two years, if the partition is required at an appropriate time. Partition of

2 See the discussion under Article 1086, /d, below.
3 See the discussion under Article 1087(2), Id, below.
4 See, generally, Article 1062, Id.
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the hereditary estate may be particularly not appropriate in some
circumstances; for example, the only hereditary estate that is left from
liguidation is a villa. It is impossible to physically divide the villa and move it
to different places. Unless the coheirs agree to jointly own the villa, the only
way of partition is selling it and dividing the proceedings of the sale. The
market price of villas may fluctuate. That is, it may sometimes rise and fall at
other times. It could be said that selling the villa during the seasons of price
fall with the intention of partitioning the liquid cash, is selling it at an
inappropriate time. In such circumstances, it is important to wait until the
price of the villa rises. The court may, therefore, order the suspension of the
partition for the period of not more than two years.

. Any request for partition of the hereditary estate shall be suspended when
the partition depends on the condition of birth of a child who is merely
conceived.® According to Art. 2 of the Civil Code, a merely conceived child
shall be considered as born whenever his interest so requires, provided that
he is born alive and viable. The child is deemed to be viable where he lives for
48 hours after his birth. That is, if the child dies before living for 48 hours, it

cannot be considered as a person succeeding his father.

For instance, at the time of the death of the deceased, his wife may be
pregnant. A child who is merely conceived may be called to a succession.® In
this case, because the interest of the child so demands, he shall be
considered as though born. That is why he is called to the succession.
However, his viability is an important factor to consider him as a human
being and give him a portion of the succession. The succession shall remain
without being partitioned until the condition of viability of the merely
conceived child is ascertained. Therefore, the request of a coheir to the effect
of partition of the succession is not a valid request when one of the heirsis a

merely conceived child.

5 To understand this point, you are advised to reiterate your knowledge of The Law of Persons. See,
particularly, Articles 2 and 4 of the Civil Code.
6 See, generally, Article 834 of the Civil Code.
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Furthermore, Art. 1064 (1) seems to lay down yet another exception to Art. 1062. Art. 1064
(1) denotes that the right of a coheir to apply for the partition of the hereditary estate may
be excluded by the will of the deceased or by the contract concluded between the co-heirs.
That is, the deceased in his will, may order that the coheirs shall jointly own the property he
has left and no partition shall be made. Likewise, the coheirs may agree among themselves
to jointly own the property they have acquired from the succession. But such testamentary
provision or agreement among coheirs can be effective only up to five years. When a coheir
does not want to jointly own the property, irrespective of the order by the deceased or the
agreement among the coheirs, partition can be made after five years of joint ownership.
Even if the deceased has ordered the joint ownership for more than five years, it shall be
reduced to five years. The same is true for the agreement reached among the coheirs. If it
goes beyond that it is believed that this would seriously affect one’s property rights. The
FDRE Constitution guarantees the right to property. According to this constitutionally
guaranteed right, a person can use, sell, exchange, alienate his property in any way he likes.
This right of an individual shall be affected if the hereditary estate is allowed to stay for a

very long period against the will of the individual.

CASE REVIEW

Hypothetical Case

Ato Oman was a hardworking man and he succeeded in having lots of property. However
much of his property was spent on his hospitalization. His succession is, therefore,
liqguidated and only a lorry is left to his heirs after the liquidation. The deceased's wife
produced a medical certificate that shows she is pregnant. The deceased is survived by a son
of 30 years old and a daughter of 25 years old. The deceased made a will saying that 60% of
his property be given to his daughter and the rest 40% be given to his son. Now the
daughter needs a quick partition of the property since she needs some money to run a new

business.

Questions

Can the court in any way order an immediate partition of the property according to the
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request of the daughter of the deceased? (Assume the value of the lorry to be 900,000 Birr).

State your reasons.

Hint

In this case the wife was an expectant mother at the time of death of the deceased. As a
rule partition shall be suspended when there is a merely conceived child. The reason is that
a merely conceived child is called to the succession of the deceased (See Art. 834).” If the
child is born, there is a possibility that the will could even lapse. In this case, the 25 year old
daughter of the deceased wants a quick partition for running a new business. The law favors
the suspension of partition when there is a merely conceived child. The suspension in this
case shall be until the viability of the future child is verified. However, the court may
recognize the allegation of this girl to effect partition even before the birth of the child. If
the court believes that the reason of the girl is justifiable, it could authorize the partition
(See Art. 1063(2).2 But it is expected that the court would consider the lapse of the will and
accordingly the portion of the girl shall not exceed one-third of the total amount of the

hereditary estate.

3.3. COLLATION BY COHEIRS

' Many people do not have information about the existence of the principle of collation in the
law of successions. Collation is the bringing back of properties that were given by donation
to a descendant by the ascendant during the lifetime of the latter into the succession.

Collation is devised to bring equality among the coheirs.

A descendant who has received some property by way of donation (liberality) shall bring
back such a property into the inheritance. But it is only descendant that has accepted the
succession who should be obliged to bring back the donations he/she has received from

his/her ascendant or parent. That is, renunciation would relieve a descendant from

7 See, generally, Article 834, Id.
8 See, generally, Article 1063(2), /d.
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collation. The testator may also exempt his descendant from collation.’

As prescribed under Article 1066, the following donations or liberalities are subject to

collation.

* Any money that is given to establish the heir;
* Money paid to settle the debts of the heir;
* Property or money given to the heir during his marriage in the form of

dowry.

An heir who has benefited from such donations shall be obliged to pay back the values of
the properties he received into the succession. However, any payment incurred for the
education of the heir is not subject to collation. The property or money incurred for
education may be by far greater than the ones listed above. Still tuition fee is not subject

to collation.

Only those descendants who accept the succession shall be obliged to collate. It is also
possible that the testator can exempt his/her child from collation in his/her valid will. For
example, the testator can express in his/her testamentary disposition that his/her child shall
participate in the succession without the need to bring the properties he/she took in the
form of donation. Moreover, the testator could exempt the heir from collation in the act of

donation.

The law provides that only descendant heirs of the deceased are obliged to collate. Other
heirs, who have been benefited from donation are not obliged to collate, even if they are
beneficiaries of the succession. But this is not a mandatory rule. The testator, in his/her will,
can effectively impose these heirs to collate what they have received in the form of

donation.

° Article 1065
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A person who was not an heir of the deceased but later becomes an heir is also bound to
collate. This could happen, for instance, if the donor adopts the donee after making the

donation.

As provided for in Art. 1074, the value to be collated shall be added to the estate left by the
deceased. It is this mass that is ready to be partitioned among the heirs. But here you must
note that the co-heir who is obliged to collate need not bring the value in real terms. That is,
he/she is not required to bring the value of the donation in liquid cash nor is required to
bring in kind. The computation shall be worked out merely theoretically. For instance,
assume Ato Adane’s succession is liquidated and the estate left after the liquidation is
90,000 Birr. While he was alive, Ato Adane gave to his elder son Joni a car whose value at
the time of donation was 30,000 Birr. The mass to be divided between the children of Ato

Adane is 90,000+30,000=120,000 Birr.

The purpose of collation is to ensure justice by distributing the estate left by the deceased
fairly among his/her children. Therefore, any value brought into the succession by collation
can only be distributed or partitioned among the coheirs. Collation is made only to the
benefit of coheirs. Even latecomer creditors of the deceased have no right to claim payment

from what is collated.

An heir who is bound to collate is considered to have already received his/her portion from
the succession to the extent of the value he/she is bound to collate. Therefore, collation is

made by taking less. (Read Arts. 1074 (2) cum. 1076(1)).

The heir who is required to collate need not pay the value of the property that he received
by way of donation from the deceased. Instead, he is allowed to take less from the
succession, which is ready to be partitioned. That is, he collates by way of set-off. You

should not consider collation as a physical bringing of the thing taken by donation.
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As the Ethiopian law has restricted the modality of collation to “by taking less”, the value to
be collated shall be added to the hereditary estate for the purpose of forming the mass to

be divided among the co-heirs. This can be illustrated by the following examples.

a) lllustration 1
Dawit donated a taxi cab to his elder daughter Ayantu 5 years prior to his death.
Assume that the value of the vehicle at the time of donation was ETB100,000. Dawit
has left hereditary estate whose net worth is valued to be ETB 500,000. The
deceased is survived by three children Ayantu, Kebede and Meron, and he died
intestate. The value that Ayantu collates shall be added to the property left by Dawit
according to Article 1074(1) of the Civil Code.
ETB100,000 + ETB 500,000 = ETB 600,000

As the succession is intestate in the example above, each of the co-heirs shall receive equal
amount from the succession, that is, ETB 200,000. But Ayantu deemed to have already
received her portion of the succession to the extent of the value which she is bound to
collate, that is, ETB 100,000. This means Ayantu shall receive only ETB 100,000 from the

hereditary estate left by Dawit. This is the simplest example of collation by taking less.

b) lllustration 2

Assume that Ayantu had instead received a donation whose value is ETB 200,000,

and that the hereditary estate is ETB 400,000.

In this case, as well, the mass to be divided shall be ETB 600,000. But now Ayantu has
already received the maximum amount which she could get from the intestate succession,
that is, ETB 200,000. The obligation of collation reaches to its peak when the amount given
by way of donation is equal to the value which one has as his/her right in the succession.
Because the maximum Ayantu is required to collate, according to Article 1076(2) of the Civil
Code, is what she would receive from the inheritance in the intestate succession thereby

she is bound to collate ETB 200,000. In this case, she is not required to pay physically the
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money but merely collates by taking nothing (zero) from the succession and the net

hereditary estate shall be divided between the two of her siblings, Kebede and Meron.

c) lllustration 3

Even if the Ethiopian law follows the principle of collation by taking less, it also introduces
another rule (as part of the principle of taking less in Article 1076(2)) which would equate
the maximum amount to be collated to the value which the heir has in the succession. This
means that collation by taking less is also applicable when there is insufficiency of the
hereditary estate due to which the co-heirs who demand collation are unable to get what
they should get from the hereditary estate. For instance, assume that Ayantu received a
donation of the value of ETB 300,000 and the hereditary estate left is again ETB 300,000.
The value of the donation shall be added to the estate left by the deceased thereby making
the mass worth ETB 600,000.

Under such circumstances, collation “by taking less” would mean that Ayantu shall actually
pay to the succession for the purpose of correcting the deficiency of the hereditary estate.
The insufficiency shall be corrected when Ayantu pays back ETB 100,000. This makes the
actual mass to be divided between Kebede and Meron ETB 400,000, enabling them to get
what is due to them from the succession. The natural equality among the co-heirs shall be
maintained through such mechanisms which consists of not only taking less but also by
correcting the insufficiency in the balance of the hereditary estate. In correcting the
insufficiency, however, the donee heir is not bound to collate more than to which he/she

has a right in the succession. This situation is treated in illustration 4 below.

d) lllustration 4

No heir shall collate more than the value to which he/she has a right in the succession. Even
if collation "by taking less" constitutes the actual payment of sums of money to the
succession, the donee co-heir is not obliged to completely cover the deficiency of the estate
so that the other co-heirs get what they should get in the intestate succession.

Example
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Dawit gave a donation to his elder daughter Ayantu whose value is ETB 500,000.
Dawit left a hereditary estate of only ETB 100,000 upon his death, the mass to be
divided will be:

ETB 500,000 + ETB 100,000 = ETB 600,000.
Each of the coheirs has a right to receive ETB 200,000 from the succession. As the
estate is severely deficient in this case, Ayantu is obliged to pay back sums of money
but only to the extent of her share in the succession.

ETB 200,000 + ETB 100,000 = ETB 300,000
It is this ETB 300,000 that will be divided between Kebede, Meron. As per Article
1076 (2) of the Civil Code, Ayantu will keep ETB 300,000 which is more than what she
should get in the intestate succession, demonstrating that the Ethiopian law of
successions does not compel the donee-heir to correct the deficiency of the

hereditary estate in an absolute manner.

e) lllustration 5

Let’s finally assume that Ayantu received, by way of donation, ETB 600,000 and
nothing was left by the deceased. Like the case in illustration 4, Ayantu is bound to
collate only ETB 200,000 by keeping the rest for herself. This allows Kebede and
Meron to get ETB 100,000 each.

1. Do you think that collation would perfectly create equality among the coheirs?

2. If your response is yes, explain why you say yes and if your response is no, give

reasons why you say no!
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3 4. THE MODALITIES OF PARTITION

The law prescribes that partition shall, first and foremost, be made as per the terms of the
agreement to be made as between the coheirs.® But this may not always be possible.
Where the coheirs fail to agree on how partition should be made, it shall be made in

accordance with the provisions of the law.

The law respects any agreement among the heirs with respect to partition of the succession.
In default of an agreement, one of the coheirs may draw up a plan, which could serve as a
blueprint for partition.'* This, however, is on condition that such plan is approved by the
court.? If partition were to be single-handedly made by one of the coheirs, such heir may
make the partition to the prejudice of other coheirs or of the creditors of one of the coheirs.
This could particularly be true when partition is made in the absence of the coheir, or in the
absence of the creditor of the coheir. That is why the law requires court approval of the

agreement by the court.”

As a rule, partition must be made in kind.** That is, instead of selling the property and
dividing the liquid cash or the money, the law considers it good to divide the property as it
is.”® However, sometimes it could be very difficult or even impossible to partition the
property equally among the coheirs in accordance with the rule of partition in kind. In such
a case, the inequality of the shares in kind shall be setoff by payment of sums of money.16
What is more, the law stipulates that an heir should be given the property which is most

useful to him, so long as that is possible.”’

Example

10 See, generally, Article 1079 (1), Civil Code.
11 Article 1079 (2), Id.

12 Id.

13 See, generally, Articles 1080 and 1081, /d.
14 Article 1086 (1), /d.

15 Id.

16 Article 1086 (2), Id.

17 Article 1087 (2), Id.
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The succession of the late Ato Bayissa, who is survived by three sons, comprises a minibus
taxi, a residential house, and carpentry equipment. Suppose these three properties have
equivalent monetary value. Assume that the first of Ato Bayissa's coheirs is a married man
who desperately needs a house, the second an aspiring carpenter who needs to have his
own equipment to work as a professional carpenter, and the third with third grade driving
license, who always dreams to have his own taxi. Pursuant to Article 1087 (2), it would be
appropriate to give the minibus taxi, the residential house, and the carpentry equipment to
the first, the second, and the third coheirs respectively, as that is the property which is most

useful to each.

3.5. THE RELATION BETWEEN THE CO-HEIRS AFTER
PARTITION

The entire process of the devolution of a succession comes to an end with partition. With
partition also ends the relation between the co-heirs in regard to the succession. Basically,
there will be no binding relation, whether contractual or legal, as between the co-heirs once

the succession has been fully partitioned.

However, with a view to protecting the interests of the co-partitioners, or of one or some of
them, the law has put in place provisions that extend the relation between the co-heirs even
after partition with respect to two issues. The first is the issue of warranty. The co-
partitioners owe to each other warranty in respect of their shares in the succession.’® The
other is the issue of the annulment or correction of the partition." Partition may be
annulled or corrected for the benefit of all, some, or one of the co-partitioners in certain

circumstances. Let us now examine these two issues in depth.

18 Article 1097, Id.
19 See, generally, Articles 1102 - 1109, /d.
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3. 5. 1. Warranty due by Co-heirs

“Warranty” basically means the security a person provides for the benefit of another person
to ensure that something is done safely in favor of that other person. Often, warranty is
associated with sales, wherein the seller is duty bound to warrant the buyer as to the
transfer of the ownership of the thing sold as per the terms of the contract.?’ There also
exists a warranty obligation as between the co-heirs in the Law of Successions. This

obligation is meant to serve as a sort of risk distribution mechanism among the co-heirs.

Remember that partition technically means an agreement whereby the share each co-heir
has in the succession is approved. Partition does not necessarily entail delivery. Shares are
usually practically delivered after partition has been made. In other words, co-partitioners
receive their shares after partition. The fundamental idea pertaining to the warranty
obligation in the Law of Successions is that the co-heirs, who are the co-partitioners so to
say, are bound to provide warranty to each other to ensure the safe delivery of their shares

in the succession after partition.

For this purpose, the share of a co-partitioner is used to guarantee payment of the shares of
his co-partitioners. That is, a co-partitioner provides security to the amount of the value of
his share in the succession.?! He is not obliged to provide the warranty with his personal

property.

The warranty a co-partitioner may owe could be grouped into two depending on the type of
the content of the share in relation to which the warranty is provided. According to Article
1097 (1) of the Civil Code, in respect of the corporeal things or movable properties placed in
their shares, the co-partitioners owe to each other the warranties which a seller owes to a
buyer. In contrast, pursuant to Sub-Article (2) of the same Article, they owe to each other
the warranty provided for in regard to the case of an assignment of a debt by onerous title

in respect of rights and debts placed in their shares.

20 Article 2273 cum. 2287, Id.

21 Article 1099, /d.
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Basically, a seller owes two important warranties to the buyer. These are warranty against
dispossession and warranty against the non-conformity of the thing sold with the contract.??
Let us now see a couple of possible scenarios in which these two warranties may come into

play in the relation between the co-heirs after partition.

As for warranty against dispossession, someone may come forward with a claim over a
movable property placed in the share of a co-partitioner after partition has been made.
Such a person may produce sufficient evidence to prove that the property actually belongs
to him and may even manage to dispossess the co-partitioner. As a result, the co-partitioner
in guestion may end up getting nothing from succession. The other co-partitioners are
required to warrant such co-partitioner against any total or partial dispossession which he
might suffer in consequence of the third party claimant exercising the right he had at the

time of the partition of the succession.

In contrast, the idea behind warranty against non-conformity is that the co-partitioners have
the duty to warrant each other that the thing delivered to each of them conforms to the
terms of the partition and is not defective. It may happen that a co-partitioner has received
a thing that differs in quantity or quality from the thing placed in his share during partition.
By providing warranty, the other co-partitioners in effect share the loss with the co-

partitioner who has received such a thing.

In the normal course of events, the warranty is implemented by the other co-partitioners
indemnifying the aggrieved co-partitioner. Pursuant to Article 1098, the amount of the
indemnity is fixed according to the value of the thing warranted at the time of the partition.
The indemnity is due by each of the co-partitioners in proportion to the value of the share of
the succession which he has received.?® In case one of the co-partitioners is insolvent, the
indemnity due by him will be divided between the co-partitioners in whose favor the
warranty operates and all the other co-partitioners who are solvent, again in proportion to

the value of the share of the succession which each has received.?*

22 See, generally, Article 2273 cum. 2287, Id.
23 Article 1099 (1), /d.
24 Article 1099 (2), /d.
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Warranty may not be due in certain circumstances. For instance, warranty may not be due if
the dispossession or the non-conformity complained of by a co-partitioner is imputable to
his own fault.””> Nor may it be due where the dispossession or the non-conformity results
from a cause that arises subsequent to the partition agreement.?® Moreover, there will be
no warranty where, in the words of Article 1101 (2), the dispossessed or non-conforming
property has been placed in the share of the co-heir without warranty in accordance with an

express provision to that effect in the partition agreement.

Case

Abebe, who passed away in 1993 E. C., died intestate. He is survived by his children
Mammo, Kebede, and Ayele. Upon the winding up of the liquidation of Abebe’s succession,
Belete, the liquidator, came up with a report showing that the succession consists of
100,000 Birr in liquid cash deposited in the deceased’s bank account, a small-sized flour
factory which was valued to be worth 100,000 Birr by expert valuators, and 100,000 Birr
which the late Abebe lent to Dimamu in 1974 E. C.

At the beginning of 1995 E. C., the three co-heirs of Abebe agreed to partition the
succession in the following manner in conformity with the relevant provisions of the law.
According to the partition agreement, Mammo, the youngest son, will take the 100,000 Birr
cash deposited in Abebe’s bank account; the flour factory is placed in the share of Mammo's
elder brother, Kebede, who is a mechanical engineer by profession; whereas the eldest son,

Ayele, who is a lawyer, will collect the 100,000 Birr loan money from Dimamu.

Questions

1. Assume that the night before it was delivered to Engineer Kebede, the flour factory
was destroyed by fire caused due to the electrical problem it had for a long time.

Who do you think should bear the loss? What is the obligation of Mammo and

25 Article 1101 (1), /d.
26 Id.
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Ayele, the other co-partitioners? Assuming that all co-partitioners are liable, how
much is due by each co-partitioner?

2. Ayele, who sue Dimamu for the recovery of the 100,000 Birr loan money in1995 E.
C., lost the suit because the claim was barred by limitation. Does Ayele have any

other legal remedy? Explain.

3.5 2 Annulment and Correction of Partition

Partition is made by an agreement that is concluded between the co-heirs. As such, a
partition agreement is expected to meet all the validity requirements of a contract as to
consent, capacity, object, and form. Otherwise, it may be annulled in the same

circumstances as other contracts.27

Articles 1808 through 1818 of the Civil Code state how contracts may be annulled or
invalidated. For example, a contract may be annulled where the consent of one of the
contracting parties is legally defective or where one of the parties is incapable to perform
juridical acts.”® Similarly, a partition agreement may be annulled on the ground of defective

consent or incapacity of one of the co-heirs.??

Partition will not be annulled for the sole reason that a property forming part of the
succession is discovered subsequent to it. 30 Article 1103 prescribes that without affecting
the partition previously made, a supplementary partition will be made in relation to such
property. It may, nonetheless, happen that the newly discovered property was in the
possession of one of the co-heirs who had concealed its existence from his co-heirs in bad
faith with the intention of owning it exclusively. In such an event, the concealing heir will, by

way of punishment, be deprived of any share in the property he concealed.*

27 Article 1102, /d.

28 Article 1808 (1), /d.

29 See, generally, Article 1102 cum. 1808 (1), /d.
30 See, generally, Article 1103, /d.

31 Article 1104, /d.
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Colonel Bayissa, who died two years ago, kept a kilogram of gold that he bought 10 years

ago in his safe. Immediately after the death of Colonel Bayissa, his daughter, Chaltu, took
the gold and hid it. The other surviving children of Colonel Bayissa, Deribe and Eshetu, who
were well aware of the existence of the gold, were worried about its absence. They made
repeated searches in all the places they suspected, but to no avail. Chaltu also pretended
that she was worried by the loss of the gold. However, one fateful day, while visiting
Chaltu’s house, Deribe discovered the gold in Chaltu’s cupboard. Chaltu will lose her right of

the succession as far as the gold is concerned.

Partition might have been made to the prejudice of one or more of the co-partitioners due
to erroneous valuation or the failure of an heir to collate a donation which is subject to
collation. Neither of these two factors entails the annulment of the partition all together.

Instead, the partition will be corrected by indemnifying the aggrieved co-partitioner.

Article 1105 (1) provides that a person who has received in all less than three-fourth parts of
what he had a right to because of an erroneous valuation of a certain property may apply to
the court to order the correction of the partition. Pursuant to Sub-Article (2) of the same
Article, an application for the correction of a partition may also be filed where a donation
subject to collation has not been declared by the person who was bound to collate it in
favour of his co-heirs. Such application must be filed within three years after the partition
has been made.*? The right to apply for correction will be barred after the expiry of this

period.33

As said shortly earlier, correction of partition is made by paying the aggrieved co-partitioner
an equivalent monetary indemnity. According to Article 1107, where the court allows an
application for correction, it will fix the amount of the indemnity due to the applicant as well
as the person by whom and the conditions on which such indemnity should be paid. The
court is expected to fix the indemnity due in terms of money in all cases.® Naturally,

payment of indemnity may be required only from the co-partitioners of the applicant or

32 Article 1106, /d.
33 Id.
34 See, generally, Article 1107 (1) cum. 1108 (1), /d.
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from their heirs or legatees.*®

If, on the other hand, the correction is made in consequence of a donation subject to
collation not having been declared in the partition as corrected, the defaulting co-heir shall
be subject to punishment for his conduct. The punishment is the deprivation of such heir of
the value equal to the donation which he must have collated.*® However, if the co-heir in
guestion proves his good faith to its satisfaction, the court may waive the imposition of the

punishment.?’
3. 5. 3. The Right of Creditors Coming after Partition

Creditors of the inheritance may sometimes appear after partition has been made. Such
creditors do not loss their rights simply because the succession has already been
partitioned. However, they will have a lesser or, at least, no better right than the personal

creditors of the co-partitioners in as much as the property of the succession is concerned.

As a rule, a creditor coming after partition must divide and forward his claim to the co-
partitioners in proportion to the value of the share received by each unless the debt due to
him is indivisible or there is an agreement made in the partition whereby the whole debt or
a larger part thereof is charged to one or more co-partitioners.®® This is not really an easy
thing to do. The co-partitioners might have already taken their shares and departed to their

respective destinations.

Case

Ato Bokku, who died five years ago, passed away leaving a valid will behind He left an estate
estimated to be worth Birr 400,000. His children, Worku, Yared and Zinash partitioned the

estate according to the will, which stated that:

35 Article 1108 (2), /d.
36 Article 1107 (2), /d.
37 Article 1107 (3), /d.
38 Article 1110 (1) cum. (2), /d.
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i)  Worku would receive 40%;
ii)  Yared would receive 30%; and,

iii)  Zinash would receive 30% of the succession.

Sometime before his death, Ato Bokku had borrowed Birr 200,000 from a certain W/ro
Habtish, which he died without repaying. W/ro Habtish did not show up during the

liquidation phase to claim what was due to her.

Questions

1)  How much does each co-heir receive from the succession?

2)  How, and how much should W/ro Habtish claim from the co-heirs?

=
=)
-+

1)  Each of the co-heirs is paid from the succession in the following  manner:

a) Worku - 40/100 X 400,000 = 160,000
b) Yared -30/100 X 400,000 = 120,000
c) Zinash - 30/100 X 400,000 = 120,000

Worku takes 40% of the 400,000 Birr. 40% of the estate is equal to 160,000 Birr.
Yared and Zinash will each receive 30% of the 400,000 Birr, which is equal to
120,000 Birr.

2)  W/ro Habtish’s total claim is 200,000 Birr. W/ro Habtish is required to divide and
forward her claim to each co-partitioner in proportion to what he/she has received
from the succession. W/ro Habtish’s claim, 200,000 Birr, divided by the estate,
400,000 Birr, is equal to %. Accordingly, her claim from Worku is % X 160,000 =
80,000. As for Yared and Zinash, her claim from each is % X 120,000 = 60,000.

A creditor of the inheritance who arrives after partition may divide his claim among the co-
partitioners only where his claim is divisible. If his claim is indivisible, he may claim only
from either of the co-partitioners. However, where a co-partitioner has paid to the creditor

of the inheritance more than the share of the debt which should finally remain to his charge,
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he may make recourse against the other co-partitioners for the amount he has paid in

eXCGSS.sg

Ato Ayalew has sold his car to Yeneneh. Yeneneh paid the money to the deceased
immediately after the contract was concluded. Unfortunately, Ato Ayalew died before
handing over the car to Yeneneh. Assuming that Yeneneh has appeared after the
succession was partitioned and the car was allocated in the portion of one of the co-
partitioners, Yeneneh may simply demand the car from the co-partitioner in whose share

the car was placed.

But, what if one of the co-partitioners becomes insolvent after partition is made? How
would the creditor of the deceased satisfy his claim? Article 1111 gives a solution to this
problem. Where one of the co-partitioners becomes insolvent, the creditor can demand
payment from other co-partitioners. These co-partitioners are obliged to pay the portion
of the debt that should have been paid by the insolvent co-partitioner by sharing it among
themselves pro rata, i.e., in proportion to the amount they have received from the

succession.

A singular legatee who appears after partition has the status of a creditor of the deceased
for the purpose of the application of Article 1111.% That means that even when one of the
co-partitioners is insolvent, the singular legatee could demand what is due to him from
the other co-partitioners. He should, however, demand payment from the other co-
partitioners by dividing what is due by the insolvent co-partitioner among each solvent co-

partitioner in proportion to what he has received from the succession.

Note that this does not mean that the insolvent co-partitioner is relieved from liability
altogether. His liability stays put, and he may be required to pay any time he returns to
the state of solvency. By availing himself of the provisions of Article 1113, a co-partitioner
who has paid the portion of the debt of the succession owed by the insolvent co-

partitioner may seek restitution when the later becomes solvent.

39 See, generally, Article 1113, /d.
40 Article 1112, /d.

169



Law of Successions Page170

3 6. CONVENTIONS RELATING TO AN INHERITANCE

Succession is a strictly mortis causa process. Any act relating to a succession will be of no
legal effect unless it occurs after the death of the person being succeeded. That, of course,
is with the exception of will, which is naturally made while the person to be succeeded is

alive.

However, the validity of even a will, the likely exception, is conditional. A will may be valid
only where it is made with the full and free volition of the testator. Anything that affects the

testator’s free volition will render the will invalid.

As a continuation of this principle, the law does not recognize any agreement made in
connection with the inheritance of a person while he is still alive. Any agreement as to how
the succession of the deceased shall devolve on the heirs or an agreement made between
third parties and heirs, particularly before the opening of the succession shall be of no
effect.**  Without prejudice to this, parents and ascendants may partition their property

among their children and descendants by way of donations during their lifetime.*
3. 6. 1. Pacts on Future Successions

A “pact” is an agreement made between two or more people. The law does not allow
people to make agreements on a succession that has not yet opened. Such agreements are
believed to affect the powers of a person with respect to making, modifying, or revoking a
will. The law is always interested in ensuring that the testator makes his will with his free

volition.

One of the mechanisms through which the law tries to accomplish this goal is preventing
interference by others. Allowing a valid agreement to be made on a future succession is
tantamount to obliging the testator to make his will as agreed. This will definitely limit the

powers of the testator to make, replace, modify, or annul his will with his free volition.

41 See, generally, Article 1114, Id.
42 See, generally, Articles 1117 - 1123, /d.
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In short, in the words of Article 1114, any contract or unilateral undertaking relating to the
succession of a person alive that is not expressly authorized by law is void ab initio. The
provision at hand renders void a pact that may be entered into by the person whose
succession is concerned. This assertion is corroborated by Article 1116, which provides that
“no person may bind himself by contract to leave his succession or to bequeath a legacy to a

person contracting with him or to a third person”.

Apart from that, Article 1114 prohibits a likely heir or any other person to make any kind of
contract concerning the succession of a person who is still alive. Seemingly in explanation of
this, Article 1115 outlaws in particular any advance acceptance, renunciation, or assignment
of rights pertaining to a future succession. According to this Article, it is not lawful for a
potential heir or legatee to accept or renounce a succession in advance, or to assign in
advance one’s eventual rights to a succession. Such an act is unlawful notwithstanding the

fact that the person to be succeeded has agreed to it.*

Case
Hajji Hussein Aba Bulgu, a factory owner, is the richest person in the small town of Lekim. As

of recently, Hajji Hussein has been seriously ill. He has been hospitalized for the last two

months.

However, Hajji Hussein’s illness is too terminal that the doctor treating him has lost hope of
curing him. The doctor finally concluded that Hajji Hussein has just a week to live. He
communicated this sad story to Hajji Hussein’s only son, Mohammed. Upon hearing the
news, instead of being sad, Mohammed was pleased that his father would die within a

week. He thought his dreams to be a wealthy man is just to come true.

So, Mohammed went to his friend Yonas immediately and told him that he would soon get a

good deal of money from the succession of his father. He further explained that if Yonas

43 Article 1115 (2), Id
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gives him some money, he would pay it back with a generous interest in a matter of days.
Accordingly, the two concluded a loan agreement forthwith in performance of which

Mohammed collected the money agreed at the spot.

Question

Comment on the legality of the agreement concluded by Mohammed and Yonas.

Hint

To begin with, the agreement under consideration is an agreement on a future succession.
The law strictly prohibits any such agreement. There are a number of rationales for the

prohibition. The following are the most pressing ones.

1. A future succession means the person to be succeeded is still alive. That means
that the person is still the subject of rights and duties under the law. As a result,

he, among other things, is the owner of his property and has a will making power.

In the given case, regardless of the fact that he is terminally ill, Hajji Hussein is still
alive and, therefore, holds the rights and duties attributable to personality. He
consequently enjoys pertaining to the ownership of his property and has all the
rights and powers related to will making. He can make a new will, or can change,
modify or even revoke the will he had previously made. There is no certainty as to
what is going to happen in the future since Hajji Hussein has full right to make,
modify or revoke a will at the eleventh hour. The agreement concluded by

Mohammed and Yonas is against this legal right of Hajji Hussien.

2. If agreements on a future succession were allowed, the person who has entered
into such an agreement may be tempted to kill the person whose succession is
concerned if such a person does not die within the time expected.

3. There is a possibility of the reverse happening. The person who has entered into an
agreement on another person’s succession may himself die before the person

being succeeded.
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Case

Anaconda is an NGO established with an aim of preserving the world’s wildlife. Anaconda is
extensively engaged in fundraising to fund the activities of other smaller NGOs which
operate in the same area as it. Some time ago, Anaconda signed a contract with a certain
Ato Desalegn, a very wealthy businessman. The following are the contents of the contract in

part:

Case

This is an agreement concluded between Anaconda, a nongovernmental organization, and

Ato Desalegn Techane, a businessman.

Article 1

Ato Desalegn hereby agrees to renounce the succession of his father, Captain Addisu, to the
benefit of Anaconda. Ato Desalegn is the only son and thus the sole successor of Captain

Addisu.

Article 2

In return, Anaconda undertakes to honor Ato Desalegn with a lifetime award.

Article 3

This contract shall enter into force as of the death of Captain Addisu. Captain Addisu, 85,

currently resides in Addis Ababa.

Question

Comment on the contract concluded between Ato Desalegn and Anaconda.

=
=]
-+
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This is a contract prohibited by law. It is illegal to a make a contract in relation to the
succession of a person who is still alive. The contract in question requires Ato Desalegn to
renounce his father’s succession. It is not allowed to renounce the succession that has not
yet opened. Captain Addisu has the right to make, modify, or revoke a will at any time. As
far as the law is concerned, it is not yet certain whether Ato Desalgn is called to the
succession of his father at all or what portion of it he would be entitled to receive. The
contract concluded between Ato Desalegn and Anaconda limits the will making powers of
Captain Addisu. Generally, the contract is an illegal agreement that has no legal effect

whatsoever. Therefore, it is null and void and binds no one.

3.6.2. Partitions made by Donations

As discussed in the previous Sub-Section, any contract or unilateral undertaking relating to
the succession of a person who is alive will have no legal effect, unless it is expressly
authorized by law. In particular, a contract providing for how the succession of a person
should devolve or an agreement made between heirs or a pact involving third parties which
is made before the opening of the succession is not legally binding. For instance, a contract
by which a person undertakes, while alive, to leave his estate or a portion thereof to one or
more persons is not valid.*® However, under certain conditions, the law allows certain

persons to validly partition their properties by way of donations while they are still alive.

It is a common practice in Ethiopia for parents to distribute their property among their
children during their lifetime. Such distribution is technically different from succession.
Nevertheless, without prejudice to their technical differences, the two processes produce

somehow similar legal effects.

The practice of parents in Ethiopia whereby they distribute their property among their
children while alive is apparently recognized by the country’s Law of Successions. Article

1117 of the Civil Code sets forth the following rule:

44 See, generally, Article 1116, /d.
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“The father and the mother and the other ascendants may make a
distribution and partition of their property among their children and

descendants”.

According to this provision, not only parents, but also grandparents or other ascendants
may validly distribute their properties to their descendants during their lifetime. Note that
the disposition of property by way of such type of partition is legally allowed only as

between a specific group of persons.

The other point that should be noted is that the law recognizes and gives effect only to
unidirectional distributions. Only ascendants may, while alive, validly partition their
properties, and only among their descendants. Such partition could not validly be conducted
the other way round, i.e., by descendants to ascendants. Nor could it be effectuated as
between persons other than ascendants and descendants. Apparently, the rationale for this
restriction has got to do with right to inheritance. Descendants are the likely heirs of their

ascendants anyway.

Furthermore, such partition should be made in compliance with the formality requirements
prescribed by the law for donations inter vivos.” Articles 2427 through 2470 of the Civil

Code, which specifically govern donations, provide for those requirements.

Donation inter vivos is one of the two legally recognized types of donations, the other being
donation mortis causa. It is a donation made while the donor is alive. The donee receives

the donated property during the lifetime of the donor.

In contrast, donation mortis causa is a donation given effect after the death of the donor.
This type of donation is similar with a bequest left by a will. As such, it is subject to the

provisions governing wills.*

As a rule, a donation inter vivos, the subject matter of which is an immovable property or a

right thereon, must, should it be valid, be made in the form of a public will.*” In other words,

45 Article 1118, /d.
46 See, generally, Article 2428, Id.
47 Article 2443, Id.
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a donation inter vivos of an immovable or a right on such property will be of no effect
unless it fulfills the formality requirements stipulated for a public will by Articles 881

through 883 of the Civil Code.

Other rights may, however, be donated inter vivos in the form governing their transfer for
consideration.*® Alternatively, they may be validly donated in the form governing the
donation of immovables.*® That means, the donation of a movable property may be made
by mere delivery of the property to the donee, or in the form governing the making of a

public will.

Article 1119 makes restriction to the subject matter of the distribution that may be made by
an ascendant. This Article specifies that an ascendant may distribute among his descendants
only the property which belongs to him at the time of the distribution. In other words, he

may not distribute a property which belongs to others or one he will acquire in the future.

The other worth examining scenario is the partition, by an ascendant, of only part his
property. Article 1120 provides that where part only of the property which the ascendant
leaves on the day of his death has been included in the partition made by donation, the
property that has not been included shall be distributed in conformity with the law. That
means that if the deceased has left a valid will pertaining to the property that was not
donated, then such property will be disposed of in accordance with the terms of his will.

Otherwise, it will be distributed pursuant to the rules of the intestate succession.

If, on the other hand, the donor-ascendant has omitted one of his children in the partition
of his property, or where a child is born to him after the day of such partition, the omitted
child may impugn the partition.>® Such a child or his representative may apply to the court
to nullify the partition made to his prejudice at the time of the death of the donor availing

himself of the provisions of Article 1121.

However, the right of recourse of a child omitted from partition is not absolute. Article 1122

(1) qualifies his right by providing that such child may not apply for nullification where he

48 See, generally, Article 2444 (1) cum. Article 2445 (1), /d.
49 Article 2444 (2), Id.
50 See, generally, Article 1121, /d.
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has been validly disinherited by the disposition the deceased has made to that effect in a
valid will. Moreover, the partition may not be annulled if the donor has left sufficient

property to the benefit of the omitted child.**

Nonetheless, the provisions of Article 1122 (1) notwithstanding, though a disinherited child
has no right to apply for the annulment of the partition made by way of donations, any
other claim he or his representative may have as against the inheritance will not be
affected.* For instance, the child may be a creditor of the donor. In such an event, he may
seek the satisfaction of his claim from the succession. Moreover, the child retains the right
to challenge the disherison. He may apply to the court for the invalidation of the disherison

on, for example, the ground that it is unjustifiable.”®

Last but not least, a donor may or may not evenly distribute his property among his
descendants. If the donations he made to his descendants are different in value, and he has
expressly indicated in the partition document that he did so deliberately, then the
descendant who has received a donation smaller in value than the others may not challenge
the partition.54 If, however, there is no such indication in the partition document, the
descendant may apply for the cancellation of the partition on condition that he has suffered

lesion of more than one-fourth part.>®

In the context at hand, there is said to be an actionable lesion where a descendant has
actually received less than three-fourth of what he should have received.*® For the purpose
of establishing whether there is a lesion, the value the property had on the day of the
partition will be considered.”” An action for the cancellation of a partition on the ground of
lesion will be barred unless it is brought within two years from the death of the donor and

ten years at most from the date of the partition.s’3

51 Article 1122 (3), Id.

52 Article 1122 (2), Id.

53 Such a child may challenge the disherison by invoking Article 938 of the Civil Code, which is a
special provision regarding the disherison of descendants.

54 See, generally, Article 1123 of the Civil Code.

55 Id.

56 Article 1123 (1), /d.

57 Article 1123 (2), Id.

58 Article 1123 (3), /d.

177



Law of Successions Page178

3. 6. 3. Assignment of Rights to a Succession

As discussed in the preceding Sub-Sections, it is not lawful for a potential heir or legatee to
enter into a juridical act in relation to a future succession. In particular, an heir or a legatee
may not accept, renounce, or assign any right pertaining to a succession in advance.*® Such
an act is void regardless of the fact that the person whose succession is concerned has

agreed to it.*

That does not seem to be the case once the person being succeeded has died and his
succession opened. An heir may validly assign his rights to a succession in whole or in part
after the opening of the succession.®® However, an heir may assign his rights on a
determinate or a specific thing pertaining to the succession only after the thing has been

allotted to him as his own.®?

The co-heirs of an heir who intends to assign his rights to the succession shall have the right
of legal preemption, save where the assignment is made in favor of one of the co-heirs.%
That means, if the assignment is made in favor of a third person, the assignor’s co-heirs may
recourse against the assignee. The co-heirs may seek to recover the assigned rights from
such assignee. Nonetheless, the assignee may demand payment of the value of the rights

which have been assigned to him.®

59 Article 1115 (1), /d.

60 Article 1115 (2), Id.

61 Article 1124 (1), Id.

62 Article 1124 (2), Id.

63 Article 1125 (1), /d.

64 That is what is implied by Article 1125 (2) of the Civil Code, which authorizes the application
of Articles 1386 - 1409 of the same Code which govern "Joint ownership, usufruct and other rights in

rem" to the right of preemption of the coheirs in the event  of assignment of rights to the succession by an
heir.
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Read the following excript from an Ambharic article on wills, which
appeared in Higawinet, Volume 2 N° 3, 1990 (1982 E.C.).
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