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UNIT 1
INTRODUCTION

All progress is born of inquiry. Doubt is often ket than
overconfidence, for it leads to inquiry, and inqyideads to invention.
Hudson

Research is the systematic indulgence of one’s asity - - - and
when systematically pursued for the elucidationefents, we call it science.

Felix Frankfurter

There is no short-cut to the truth; no way to gakmowledge of the universe
except through the gateway of scientific method.

Karl Pearson

STRUCTURE

1.1 Introduction

1.2Law and Society: Mutual Relationship & Interaction
1.3Legal System: A System of Norms and Social System?
1.4Role of Law in A Planned Socio-Economic Development

OBJECTIVES

After going through the Unit, you will be able to:

» To familiarize students with the mutual relatiordanteraction between ‘law’
and ‘society’

» To explain the social dimension of law

» To stress the need for legal research

» To highlight role of law in the socio-economic tsfmrmation



1.1INTRODUCTION

‘Research’, in simple terms, can be defined ast&yatic investigation towards
increasing the sum of human knowledge’ and as acgms’ of identifying and
investigating a ‘fact’ or a ‘problem’ with a view tacquiring an insight into it or
finding an apt solution therefor. An approach beesmaystematic when a researcher

follows certain scientific methods.

In this context, legal research may be definedsgstematic’ finding law on a
particular point and making advancement in thersaeof law. However, the finding
law is not so easy. It involves a systematic seathegal materials, statutory,
subsidiary and judicial pronouncements. For makidgancement in the science of
law, one needs to go into the ‘underlying princgpta reasons of the law’. These
activities warrant a systematic approach. An apgrdaecomes systematic when a

researcher follows scientific method.

Generally, law is influenced by the prevailing sdoralues and ethos. Most of the
times, law also attempts to mould or change thstiexj social values and attitudes.

Such a complex nature of law and its operation iregsystematic approach to the
‘understanding’ of ‘law’ and its ‘operational faseétA systematic investigation into
these aspects of law helps in knowing the existind emerging legislative policies,

laws, their social relevance and efficacy, etc.

In this backdrop, the present course on Legal Relsddethods intends to acquaint
the students of law with scientific methods of imgunto law. It also intends to make
them familiar with nature, scope, and significamédegal research. In addition, it
endeavors to make them aware of role of legal rekea the development of law and
legal institutions, in particular and socio-econordievelopment of the country in

general.

With these objectives, the course addresses t@emucategories and types of legal
research. It focuses on legal research methodstaold. It highlights different

dimensions and tools of doctrinal legal researchwa#i as non-doctrinal legal



research or socio-legal research. In other wolsscourse strives to instill in the law
students basic skill of identifying research profde planning and executing legal
research projects and of appreciating the problasseciated therewith. It aims at
instilling in them basic research skills so thagytican plan and pursue legal and

socio-legal research in future.

1.2L AW AND SOCIETY : MUTUAL RELATIONSHIP & INTERACTION

Law does not operate in a vacuum. It has to refssdial values, attitudes and
behavior. Societal values and norms, directly alirgctly, influence law. Law also

endeavors to mould and control these values, @¢t#tiand behavioral patterns so that
they flow in a proper channel. It attempts eithersupport the social system or to
change the prevalent social situation or relatignbly its formal processes. Law also
influences other parts of the social system. Lawerdfore, can be perceived as
symbolizing the public affirmation of social facé®d norms as well as means of
social control and an instrument of social chahg€ommenting on the

interrelationship between law and society, Luhmlaseoved:

All collective human life is directly or indirectlghaped by law. Law
is, like knowledge, an essential and all pervasaa of the social
condition. No area of life-whether it is the famibr the religious
community, scientific research is the internal ratwof political

parties-can find a lasting social order that is based on law ---. A

minimum amount of legal orientation is indispensadlerywheré.

Law is not, nor can any discipline be, an insulae.oEach rule postulates a factual
situation of life to which the rule is to be appli® produce a certain outcome.
Law, in essence, is a normative and prescriptivense. It lays down norms and

standards for human behavior in a set of specsirdtion(s). It is a ‘rule of conduct

! See, Lawrence M Friedmann and Steward Macaukay,and Behavioral Scien¢Bobbs-Merrill Co,
Inc, Indianapolis, 1969), Roscoe Pouddrisprudencevol 2 (St Paul, Minn., West Publishing Co.,
USA), and Sir Carleton Kemp Alleiaw in the Making(Oxford, London, # edn, 1964) chap IV On
Legislation.

2 Luhman,Sociological Theory of Lay1972, English Translation, 1985) at 1, cited50, MLR 686
(1987).
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or action’ prescribed or formally recognized asdiiig or enforced by a ‘controlling
authority’. It operates in a formal fashion. It erdes these prescribed norms through

state’s coercive powers.

However, the societal values and patterns aram™imand complex. These changing
societal values and ethos obviously make the diseipf law dynamic and complex.

Law, therefore, has to be dynamic.

Law has acquired a paramount significance irodem welfare state as an effective
instrumentality of socio-economic transformatianindeed operates as a catalyst for

such a transformation.

Such a complex nature of law and its operatiquire systematic approach to the
‘understanding’ of ‘law’ and its ‘operational faseétA systematic investigation into
these aspects of law helps in knowing the existind emerging legislative policies,
laws, and their social relevance. It also enabtesagsess efficacy of law as an
instrument of socio-economic changes and to idebiittienecks, if any. Law, thus,
has a social context. Law without its social cohtexsimply a noteworthy mental
exercise. ‘Law without social content or significanis law without flesh, blood or

bowels'3

1.3LEGAL SYSTEM: A SYSTEM OF NORMS AND SOCIAL SYSTEM?

In this background, a system of law can be epha@lized in three principal ways.

First, a legal system can be conceived as an aggrefjtgab normsSecondit can
be conceived as systems of social behavior, ofsyadeatutes, and institutions, as
involving patterned interactions between the makiatsrpreters, breakers, enforcers,
and compliers of the norms of lawhird, legal system may be equated with social
control systems, involving differential bases o€iabauthority and power, different
normative requirements and sanctions, and distedtistitutional complexes.

Thus, there are three dimensions or aspectsleja system: (i) legal system as a

normative system, (ii) legal system as a sociatesys and (iii) legal system as a

% S P Simpson & Ruth Field, Law and the Social Smen32va L Rev862 (1946).



combination of formal and non-formal norms of sbaantrol. Each one of these
dimensions of ‘legal system’, however, raise défarqueries for investigation and set

different orbits for inquiry.

Legal system, as an aggregate of legal norms,sraisset of typical questions. A
prominent among them are: How is law generated?t\fdinees in society influenced
or created particular kinds of law? What makes stesy of law out of a vast and
heterogeneous mass of normative materials? By wtratepts and criteria can we
identify the existence of a legal system? Whilegbeond conception of legal system
warrants a study of institutional behavioral patterand roles of the lawmakers
(Legislature), law interpreters (Judges), law-ecdos (the police), law-breakers
(wrongdoers) and law-compliers (law-abiders) andirthnfluence, individual or
cumulative, in the legal system and legal processks third one addresses to the
inter-relationship (supportive or otherwise) betwede formal (legal) rules and
(informal) non-legal rules (such as religious, gehous, or customary norms) in
shaping law as social control system.

Further, it is necessary to recall, in brieing of the philosophical explanations of
law as they have a significant bearing on the $atimension or context of law.
These explanations look at law in its working ane myths about functioning of law
and truth about its rofeThe basic tenet of Marxian approach to law is theat’,
though social system structures it, is an instrumeerthe hands of the classes in
power to use it to protect their own interests. Tlass in power uses law to exploit
powerless classes. While Roscoe Pound insistsldlaais an instrument of social
engineering. He asserts that law can be an eftetti® for establishing an egalitarian

social order.

Traditionally, the first dimension of legal systemamelylaw as a system of norms, is
the domain of academic lawyers; the second one,lawe as a system of social
behavior, is of sociologists, and the third onefisocial anthropologistsThese three

dimensions of a system of law, in ultimate analysiadly speak of normative

* Adam Podgorecki,aw and SocietyRoutledge & Kegan Paul, London, 1974) 4.

® Upendra Baxi,Socio-legal Research in India-A Programschfiftdian Council of Social Science
Research (ICSSR), New Delhi, 1975). Reprinted inK S/erma & M Afzal Wani (eds)Legal
Research and Methodolog@indian Law Institute, New Delhi,"2edn, 2001), at pp 656-657.
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character of law (or perceive law as system of Qrand of social context (or
sociology of law) of law. It treats law as a meangefine an end. The traditional
perception of law as a system of norms concernis amalytical-linguistic study of
law while the sociology of law highlights the ‘satcontext’ of ‘law’.

1.4ROLE OF LAW IN A PLANNED Socio-EcoONOMIC DEVELOPMENT

A contemporary modern state, which endeavors tongbrisocio-economic
transformation envisaged in its Constitution, assig catalyst role to law. It strives to
bring such a transformation through a cluster afadovelfare legislations enacted in

pursuance of its constitutional objectives, pokcad perceptions.

For example, a careful look at the well-artiadatl ‘economic objectives’, ‘social
objectives’, and ‘environmental objectives’ embatli|}n the FDRE Constitutidn
reveals laws’ role in accomplishing them. The Gawegnt,inter alia, is duty bound
to ensure that all Ethiopians get equal opportundyimprove their economic
conditions and to promote equitable distributiowefalth among them and to deploy
land and other natural resources for the commonefiienf the People and
development. It has also to make endeavor to gratet promote the health, welfare
and living standards of the working population loé itountry. The Constitution also
obligates the Government to provide special asgisté#o Nations, Nationalities, and
Peoples least advantaged in economic and socialaf@uent. The Constitution also
envisages Ethiopians access to public health dret basic amenities. It assures them
of a clean and healthy environment. All these dtutginally contemplated

prescriptive obviously assign a greater role te/’len their accomplishment.

? Activity 1.1: What relationship is there between HEhiopian Laws (choose
sample laws, such as Constitutional law, Family LawCommercial law, Criminal
law, etc) and the Ethiopian People, Nations and Nianalities? Discuss in groups,

being from 2 to 3 students.

6 See, arts 89- 90 & 92, FDRE Constitution.



CHECK YOUR PROGRESS

YV V V VYV VY

What is the link between law and society?

Does law influence society or society influence?aw
Describe social dimensions of law

Is law normative in character or a part of socyaitem?

Comment upon roles of law in bringing socio-ecormuotianges

FURTHER SUGGESTEDREADINGS

Yehezkel Dror, Law and Social Change, 138 LR 749 (1959)

A V Dicey, Lectures on the Relation between Law and Publicniopiin

England during the Nineteenth CentiiacMillan, 1905), pp 1-42

Vilhelm Aubert, Some Social Functions of Legislatid 0 Acta Sociologica
99 (1966)

Julius Stone,Social Dimensions of Law and Justi¢8tanford University,
Stanford, 1966)

W FriedmannLaw in a Changing Socie{Btevens & Sons, London?%edn,

1972), chap 1: the Interaction of Legal and SoCiange



UNIT 2
LEGAL RESEARCH: AN INTRODUCTION

- - - [T]he scholars --- must announce that theieerds for legal research
arise from a determination to do something new —

to look at the world with unbiased eyes,

to try to find out how and why the law ticks,

to see whether the law is in fact serving the neeflsociety today. - - -
The touchstone of researcher is the open, inquiringnd. - - -

Legal research will get somewhere only if legahstars abandon any thought
that there is something sacred about the law as.it

Even if we accept certain values in our societysasred,

this does not make any particular legal propositisacred.

George D Braden

There is no shortcut to the truth --- no way to gaknowledge
of the universe except through the gateway of stigmmethod.

Karl Pearson

STRUCTURE

LEGAL RESEARCH: AN INTRODUCTION

2.1What is research?

2.1.1 Meaning of research

2.1.2 Objectives of research

2.1.3 Motivation in research

2.1.4 Research and scientific method
2.2 Types of research

2.2.1 Descriptivevs.Analytical Research

2.2.2 Appliedvs.Fundamental Research

2.2.3 Quantitativevs. Qualitative Research



2.2.4 Conceptual/s.Empirical Research
2.3Research Methods and Research Methodology
2.4What is legal research?
2.5Scope and relevance of legal research
2.5.1 Nature and Scope of Legal Research
2.5.2 Scope of Legal Research in the Common Law SystehttenCivil
Law System
2.6Importance (Purpose) of legal research
2.6.1 Ascertainment of law
2.6.2 Highlighting inbuilt ‘gaps’ and ‘ambiguities’
2.6.3 Determining consistency, coherence and stabilitawf
2.6.4 Social auditing of law
2.6.5 Suggesting reforms in law
2.7Legal research by whom?
2.7.1 By a Legislator
2.7.2 ByaJudge
2.7.3 By a Lawyer
2.7.4 By aLaw Teacher and Student of Law
2.8Legal research and methodology
2.9 Sources of information
2.9.1 Primary sources
2.9.2 Secondary sources
2.9.3 Tertiary sources
2.10 Major stages in legal research
2.10.1 Identification and formulation of a resdmaproblem
2.10.2 Review of literature
2.10.3 Formulation of a hypothesis
2.10.4 Research design
2.10.5 Collection of data
2.10.6 Analysis of data
2.10.7 Interpretation of data
2.10.8 Research report
2.11 Legal Research in Ethiopia: Perspectives and Proble



OBJECTIVES

After going through the Unit, you will be able to:

Explain the research methodology and its constituen
State the various types of research approaches

Describe the various steps involved in the reseprobess

YV V V VY

Describe the various types of research designsopgpte for different types
of research

Explain legal research methods and methodology

Explain importance of legal research in a modertiane state

Explain nature, scope and limitation of legal egsh

vV V V V

Explain major stages in carrying legal research

2.1WHAT IS RESEARCH?

2.1.1 Meaning of Research

The term ‘research’ has received a numberaaéd meanings and explanations. In
its ordinary sense, the term refers to a searckrfowledge. Thédvanced Learner’s
Dictionary of Current Englishspells out the meaning of ‘research’ as ‘a careful
investigation or inquiry specifically through searfor new facts in any branch of
knowledge’”” Redman and Mory, in a similar tone, define redeaca ‘systematized
effort to gain new knowledgé&’ According to thaVebster's International Dictionary
‘research’ is ‘a careful, critical inquiry or explation in seeking facts or principles;
diligent investigation in order to ascertain sonmeth While Webster Dictionary
explains the term ‘research’ to mean ‘a systematrestigation towards increasing
the sum of knowledge’. D Slesinger and M Stephemsaoeived the term ‘research’
as ‘the manipulation of things, concepts or symliamighe purpose of generalizing to

extend, correct or verify knowledge, whether thatwledge aids in construction of

" The Advanced Learner’s Dictionary of Current Enlg®©xford, 1952) 1069.
8 L V Redman and A V H MoryThe Romance of Researd923) 10.
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theory or in the practice of an attThe 1911 Cambridge edition of tEmcyclopedia

Britannicadefines research as:

The act of searching into a matter closely andefodly, inquiry
directed to theliscovery of truttand in particularthe trained scientific
investigation of the principles and facts of any subject, basad
original and first hand study of authoritiesor experiment.
Investigations of every kind which has been basedrgginal sources
of knowledge may be styled research and it mayalx that without
‘research’ no authoritative works have been writteo scientific

discoveries or inventions made, no theories of\alye propounded —

A combined reading of all the above-mentioned ‘aerptions’ of the term ‘research’
reveals that ‘research’ is the ‘careful, diligemdaexhaustive investigation of a
specific subject matter’ with a view to knowing theuith and making original
contribution in the existing stock of knowledgeidt in short, ‘systematic search’ in
‘pursuit of knowledge’ of the researcher. Mere &ssl, unrecorded, unchecked search
is not research which can never lead to valid agichs. But diligent, intelligent,
continued search for something is research. ltrsefe the process and means to
acquire knowledge about any natural or human phenom It involves a systematic
inquiry into a phenomenon of interest. It is thegass of discovering or uncovering
new facts. It aims to contribute to the thithertmown information of the

phenomenon.

Therefore, only systematic intensive investigaiito, or inquiry of, fact qualifies to
get the label of ‘research’. And a ‘search’ becorsgstematic’ when a researcher, in
his quest for knowledge and pursuit of truth, afiesnto collect the required
information from various sources and in a varidtyvays systematically and exposes
data to a severe and intensive scrutiny. Resetrah, involves systematic scientific
investigation of facts (or their hidden or unknofacets) with a view to determining
or ascertaining something, which may satisfy thaosity of the investigator and
carry forward (his) knowledge. Such research ingshdentification of a research

° D Slesinger and M Stephensdine Encyclopedia of Social Sciences, IX (MacMillan, 1930).
11



problem, the ascertainment of facts, their logmalering and classification, the use
of (inductive and deductive) logic to interpret tt@lected and classified facts and the
assertion of conclusions premised on, and suppdiyedhe collected information.
‘Research’, therefore, means a scientific collecaod inspection of facts with a view
to determining (or searching) something, which nsayisfy the curiosity of the
investigator and carry forward his knowledge. lguees a sound design for

investigation, the appropriate methods of dateecttbn and a mode of analysis.

The prefix ‘re’ in the word ‘research’, accorditg the Concise Oxford Dictionary
means ‘repeated, frequent or intensive’. ‘Researttt€refore, implies a continued
‘frequentative’ ‘intensive’ ‘search’ for truth aral/an inquiry for the verification of a

fresh theory or for supplementing a prevailing tiye®esearch is, thus, a continuum.

2.1.2 Objectives of Research

The purpose of research, thus, is to acquire kriyder to know about ‘something’
in a scientific and systematic way. Its purpose nhayvever, be to find solution to the
identified problem. The former is referred to assike’ or ‘pure’ or ‘fundamental’

research while the latter takes the label of ‘a&gplor ‘action’ research. Fundamental
research is mainly concerned with generalizatiand &ith formulation of a theory

(or re-confirmation of the existing theory). Its imaim is to acquire knowledge for
the sake of acquiring it. Applied research, on titleer hand, aims at finding or

discovering solutions or answers to the identifigdblem(s)’ or ‘question(s)’.

Obviously, every research study has its own goal(spbjective(s). Nevertheless,

‘research objective’ of a given research study radlyunder either of the following

broad categories of ‘research objectives’

1. To gain familiarity with a phenomenon or to achiesv insights into it.

2. To portray accurately the characteristics of aipaldr individual, situation or a
group.

3. To determine the frequency with which somethinguoscor with which it is

associated.

12



4. To test causal relationship between two or more th@ facts or situation&’

5. To ‘know’ and ‘understand’ a phenomenon with a viéw formulating the
problem precisely.

6. To ‘describe’ accurately a given phenomenon andegi hypotheses about

relationships among its different dimensions.

? Activity 2.1: Grouping yourself, from three to five students, diss the
practical significance of research in analysis addal provisions and principles, and

to study relationship between FDRE Constitution amRégional Constitutions?

2.1.3 Motivation in Research

An equally important questiomamely what makes a scholar to undertake research,
deserves our attention. A general response toubstign, probably, would be that a
person, who is curious to knosomething moreabout something undertakes a
systematic study of thaomethingo kill his curiosity. His quest for knowing about,
or acquiring knowledge of,sbomething plausibly motivates him to undertake
research of thasbmething However, there could be a couple of other ‘mations’

for him to get indulged into research. They are:

1. Desire to earn a research degree along with itsemprential benefits.

2. His ‘concern’ for thitherto ‘unsolved’ or ‘unexpled’ ‘problem’ and his keen
desire to seek solution therefor, and be a procigient of that contribution.
Desire to acquire reputation and acclaim from &éi®Ww men.

Desire to get intellectual joy of doing some ‘creatwork.
Desire to render some service to socitty.

However, when it concerns with legal research,helsec of law, in addition, needs to

convince himself that his desire for legal reseagbes from his determination to do

2 C R Kothari,Research Methodology: Methods and Technididesv Age International Publishers,
New Delhi, 2 edn, 2004, Reprint 2007) 2.
" bid.
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something new-to look at the world with unbiasedsyo try with open and inquiring
mind to find out how and why the law tricks, to sdeether the law is in fact serving
the needs of today. Sometimes he, particularly winens interested in finding out
social utility of law, may have to come out of b@&bkintrospection and to venture

into empirical study. He may also require joinirants with other social scientists.
2.1.4 Research and Scientific Method

Research, as stated earlier, is a systematic ynqaoio a ‘fact’. It involves the
collection of facts, analysis of the collected $acnd logical inferences drawn from
the analyzed facts. A method of inquiry becomesesyatic only when the researcher
resorts to a systematic approach to, and follosaentific method of inquiry into, the
fact under investigation. Research, simply putamsendeavor to arrive at certain
conclusions through the application of scientifiethods. ‘There is no shortcut to the
truth --- no way to gain knowledge of the univeeseept through the gateway of
scientific method® Scientific method is loaded with logical considimas. It is the
pursuit of truth as determined by logical consitieres. The ideal of science is to
achieve a systematic inter-relation of facts. Sdiermethod attempts to achieve ‘this
ideal by experimentation, observation, logical angats from accepted postulates
and a combination of these three in varying prapost.** In scientific method, logic
aids in formulating propositions explicitly and acately so that their possible
alternatives become clear. Further, logic develtps consequences of such
alternatives, and when these are compared withrneddsie phenomenon, it becomes
possible for the researcher or the scientist toe stéhich alternative is most in
harmony with the observed facts. All this is donetgh experimentation and survey
investigations, which constitute the integral paftscientific method. ‘The scientific
method’, according to Karl Pearson, ‘is one andséme in all branches (of science)
and that method is the method of all logical trdin@nds --- the unity of all sciences

consists alone in its methods, not its materia;rttan who classifies facts of any kind

2 George D Braden, Legal Research: A Variation o@&hLament, 5r of Legal EduB9 (1952-53).

13 Karl PearsonThe Grammar of Sciend®leridian Books, Inc., New York, 1957) 10.

4 Bernard Ostle & Richard W Mensin§tatistics in Researctithe lowa State University Press, Ames
lowa, 3° edn, 1975) 2.
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whatever, who sees their mutual relation and dessriheir sequences, is applying

the Scientific Method and he is a man of scierie’.

The scientific method is, thus, a method used kysttience. Science rests on reason
(rationality) and facts. Science is logical, emgatiand operational. Scientific method
is, therefore, based on certain postulates anddréain characteristics. They are: (i) it
is logical, i.e. it is basically concerned with pfdased on reason, (ii) it is empirical,
i.e. theories are rooted in facts that are verdd@alii) it is operational, i.e. it utilizes
relevant terms/concepts that help in quantificaiod conclusion, (iv) it is committed
to only objective considerations, (v) it pre-supgo®thical neutrality, i.e. it aims at
nothing but making only adequate and correct statgsnabout population objects,
(vi) it is propositional, i.e. it results into prabilistic predictions that can be proved or
disproved, (vii) its methodology is public, i.€.is made known to all concerned for
critical scrutiny, testing/retesting of propositsr{viii) it tends to be systematic, i.e.
indicates inter-relationship and organization bemvéhe facts and propositions, and
(ix) it aims at theorizing, i.e. formulating mostrgeral axioms or scientific theorigs.

Scientific method implies an objective, logical asystematic method, i.e. a method
free from personal bias or prejudice, a methodstedain demonstrable qualities of a
phenomenon capable of being verified, a method evhéahe researcher is guided by
the rules of logical reasoning, a method wherem ithvestigation proceeds in an

orderly manner and a method that implies internakistency.’

2.2TYPES OF RESEARCH

According to C R Kothari, the basic types of reshaare: (i) Descriptive and
Analytical Research, (ii) Applied and Fundamentais&arch, (iii) Quantitative and

15 Karl PearsonThe Grammar of Sciencsupran 7, pp 10-12.

6 See, C R KothariResearch Methodology: Methods and Technigsegran 4, pp 9-10, T S
Wilkinson & P L BhandarkarMethodology and Techniques of Social Reseétimalaya Publishing
House, Mumbai, 16 edn, Reprint 2005), chap 1, J T Doby (efi, Introduction to Social Research
(Stackpole, 1967) 16t. seq. Morris R Cohen & Ernest Nigefn Introduction to Logic and Scientific
Method (HarCourt, Brace, New York, 1934), William J Goo&ePaul K Hatt, Methods in Social
Researci{McGraw-Hill, 1952).

7 C R Kothari,Research Methodology: Methods and Technigugsan 4, 10.
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Qualitative Research, and (iv) Conceptual and HogirResearch® Each one of

these is briefly discussed here below:

2.2.1 Descriptive vs. Analytical Research

Descriptive research, as its name suggests, desdtie state of affairs as it exists at
present. It merely describes the phenomenon omtsitu under study and its
characteristics. It reports only what has happesredhat is happening. It therefore
does not go into the causes of the phenomenortuatisin. The methods commonly
used in descriptive research are survey methodsdl &dnds, including comparative
and co-relational methods, and fact-finding enggiriof different kinds. Thus,
descriptive research cannot be used for creatingataelationship between variables.
While in analytical research, the researcher usgsfdtts or information already

available and makes their analysis to make a atiégaluation of the material.

2.2.2 Applied vs. Fundamental Research

Applied research or action research aims at findingolution for an immediate
problem. Here the researcher sees his research gracical context. While in
fundamental research or pure research or basi@argdsethe researcher is mainly
concerned with generalization and with the formatatof a theory. He undertakes
research only to derive some increased knowledgefield of his inquiry. He is least
bothered about its practical context or utility.sRarch studies concerning human
behavior carried on with a view to making genegdlans about human behavior fall
in the category of fundamental or pure research. iBthe research (about human
behavior) is carried out with a view to solvingralgem (related to human behavior),

it falls in the domain of applied or action reséarc

The central aim of applied research is to discawesolution for some pressing
practical problem, while that of fundamental reshas to find additional information
about a phenomenon and thereby to add to the mxibtidy of scientific knowledge.
The ‘applied’ scientist is thus works within a sétertain values and norms to which

18 bid., pp 2-5.
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he feels committed. A sociologist, for example, wheorks with a social problem to
find solution therefor and proposes, through aesystic inquiry, a solution or
suggests some measures to ameliorate the probiesmedearch takes the label of
‘applied’ or ‘action’ research. But when he undkes a study just to find out the
‘what’, ‘how’ of the social problem, his inquiry kas the nomenclature of ‘pure’ or

‘fundamental’ research.

However, the above-mentioned ‘distinguishing fdctoetween the ‘applied’ and
‘fundamental’ research need not be conceived #geal putting the two ‘across’ the
‘line’ forever or an ‘either-or’ dichotomy. In facthey are not mutually exclusive.
There is a constant interplay between the two, eadalributing to the other in many

ways.

2.2.3. Quantitative vs. Qualitative Research

Quantitative research is based on the measurenfegquamtity or amount. It is

applicable to a phenomenon that can be expresserins of quantity. It is

systematic scientific investigation of quantitatipeoperties of a phenomenon and
their inter-relation. The objective of quantitativesearch is to develop and employ
mathematical models, theories and hypotheses p@gato the phenomenon under
inquiry. The process of measurement, thus, is aktdrquantitative research because
it provides fundamental connection between emgiotaservation and mathematical

expression of quantitative relationship.

Qualitative research, on the other hand, is comtemith qualitative phenomenon,
i.e. phenomenon relating to or involving quality kind. For example, when a
researcher is interested in investigating the mesmdor, or motives behind, certain
human behavior, say why people think or do certhings, or in investing their
attitudes towards, or opinions about, a particatdject or institution, say adultery or
judiciary, his research becomes qualitative reseatinlike quantitative research,

qualitative research relies on reason behind varaspects of behavior.
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2.2.4. Conceptual vs. Empirical Research

Conceptual research is related to some abstraafsider theory. It is generally used
by philosophers and thinkers to develop new corscepto re-interpret the existing
ones. On the other hand, empirical research refiesxperience or observation alone,
often without due regard for system or theory.sltdata-based research, coming up
with conclusions that are capable of being verifigcbbservation or experiment. It is
therefore also known as experimental researchmipirecal research, it is necessary
to get facts firsthand, at their source. In sucresearch, the researcher must first
provide himself with a working hypothesis or guasdo the probable results. He then

works to gets enough facts (i.e. data) to provéigprove his hypothesis.

? Activity 2.2: Classify the following published resech products, using their
titles, into one or more category of the above tyd research? Discuss at least two
of them with the help of your instructor (If posdibread them).

i. The Right against Torture: Institutional andNormative Framework, published
on the Ethiopian Journal of Legal Education, Vol.lMo.1, July 2008, and written by
professor Khushal Vibhute.

ii. Abortion Law in Ethiopia, published on MizanLaw Review,Vol.2 No. 1,
January 2008,written by Assistant professor Tsekiéada.

iii. Proof of Marriage by Possession of Statusiet law and practice, published on
Higawint under Ministry of Justice,vol.3,No.1,Augas2005,written in Amharic
language by Filipos Aynalem.

iv. The Child and the Law in Ethiopia: The casd the UN Convention on the
Rights of the Child, published on Journal of Ethiggn Law,vol.18, August
1997,Written by Associate Professor Tilahun Teshome

v. Legal Pluralism: Its Promises and Pitfalls foEthiopia, published on Jimma

University Journal of Law,vol.1 No.1,0ctober 200%jtten by Alemayehu Fentaw.

2.3 RESEARCH METHODS AND RESEARCH M ETHODOLOGY
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The term ‘research methods’ refers to all thosehoas and techniques that are used
by a researcher in conducting his research. Thm, téhus, refers to the methods,
techniques or tools employed by a researcher fieatmmg and processing of data,
establishing the relationship between the datausrkthown facts, and evaluating the
accuracy of the results obtained. Sometimes, used to designate the concepts and
procedures employed in the analysis of data, howesoeollected, to arrive at
conclusion. In other words, ‘research methods’ thee ‘tools and techniques’ in a
‘tool box’ that can be used for collection of ddta for gathering evidence) and
analysis thereof. ‘Research methods’ therefore, m&amut into the following three

groups:

1. The methods which are concerned with the colleatibdata [when the data
already available are not sufficient to arriveha tequired solution].

2. The statistical techniques [which are used for kisfaing relationships
between the data and the unknowns].

3. The methods which are used to evaluate the accofabg results obtained.

The term ‘research methodology’, on the other hargfers to a ‘way to
systematically solve’ the research problem. It nb@yunderstood as a ‘science of
studying how research is done scientifically’.nvolves a study of various steps and
methods that a researcher needs generally to auldys investigation of a research
problem along with the logic behind them. It istady of not only of methods but
also of explanation and justification for using teér research methods and of the
methods themselves. It includes in it the philogopimd practice of the whole
research process. In other words, research metbgyld a set of rules of procedures
about the way of conducting research. It includestinot just a compilation of
various research methods but also the rules far dpplication (in a given situation)
and validity (for the research problem at hand).

A researcher, therefore, is required to know noly ahe research methods or
techniques but also the methodology, as he needsdde as well as to understand
the relevancy and efficacy of the research methoggirsuing the research problem
at hand. He may be confronted with equally relevamd efficacious alternative

research methods and techniques at each stages oéda@arch study. He, therefore,
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has to consciously resort to the research methodstechniques that are most
appropriate to carry his investigation in a morstesnatic manner. This becomes
possible only when he is acquainted with the unydeyl assumptions and utility of
various research methods or techniques availabldino A study of research
methodology equips him with this kind of knowledgd skill. C R Kothari, bringing

out the correlation between research methods a®éireh methodology, observed:

--- [R]esearch methodology has many dimensionsrasdarch methods
do constitute a part of the research methodolodne Jcope of research
methodology is wider than that of research methdtisis, when we talk
of research methodology we not only talk of theea@sh methods but
also consider the logic behind the methods we ngba context of our
research study and explain why we are using acpdati method or
technique and why we are not using others so #wgarch results are
capable of being evaluated either by the reseatuneself or by others.
Why a research study has been undertaken, hovesleanch problem has
been identified, in what way and why the hypothésis been formulated,
what data have been collected and what particulethod has been
adopted, why particular technique of analyzing deta been used and a
host of similar other questions are usually ansdvesben we talk of

research methodology concerning a research probfestudy*

A study of research methodology has the followidgeatages:

1. It inculcates in a researcher the ability to foratelhis research problem in an
intelligent manner.

2. lItinculcates in him objectivity in perceiving higsearch problem and seeking
solutions therefor.

3. It equips him to carry out his research undertakimgn efficient manner and
in a better way.

4. It enables him to take rational decisions at ewep of his research.

5. It enables him to design appropriate research tqub(s) and to use it (them)

in an intelligent and efficient manner.

9 |bid, 8.
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6. It enhances his ability to analyze and interpréa déth reasonable objectivity
and confidence.

7. It enhances ability of the researcher and/or otteeevaluate research findings
objectively and use the research results in a denfiway.

8. It entails a good research.

9. It enables him to find a satisfactory way of acopgmew knowledge.

Importance of knowing ‘research methodology’ oe‘tvay of doing research’ is well
articulated by C R Kothari as follows:

In fact, importance of knowing the methodology esearch or how

research is done stems from the following constidars:

0] --- The knowledge of methodology provides good nireg
specially to the new research worker and enables tbi do
better research. It helps him to develop disciplitt@nking or
‘bent of mind’ to observe the field objectively- --

(i) Knowledge of how to do research will inculcate #i®lity to
evaluate and use research results with reasonabfelence. --

(i)  When one knows how research is done, then one aag the
satisfaction of acquiring a new intellectual toohieh can
become a way of looking at the world and of judgavegry day
experience. Accordingly, it enables us to make lligent
decisions concerning problems facing us in prakctiéa at
different points of time. Thus, the knowledge ofearch
methodology provides tools to look at things ohjesy.

(iv) - The knowledge of methodology helps the consumier
research results to evaluate them and enables hirtakie
rational decisioné’

2 pid, 10.
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2.4 WHAT IS LEGAL RESEARCH?

‘Legal research’, taking clue from the meaning ‘@search’ as outlined in the
preceding pages, may be defined as ‘systematicsiigation towards increasing the
sum of knowledge of law’. However, a scholar haswewnted that this definition is

‘too broad’ and ‘lacks articulation’ and proposeditierent definition. He observed:

Research may be defined as systematic fact-fin¢timat is, to find

what the law is on a particular point) and advarneenof the science
of law. In a strict sense, legal research is undedsas limited to those
works which contribute to the advancement of leg@aénce (that is
excluding such materials as text-books and casksh@tc.) This is a
too narrow a view of research and we need not aslagit a restricted
definition of legal research. Even the fact-findilsgnot so easy as it
may seem. First, a researcher has to go into tfiereht statutory

provisions and the rules made thereunder. Secohdlynay have to
examine the mass of case-law which may have acatedulon the

point in issue, and it is not an easy matter tavdea clear-cut legal
proposition from the tangled mass of case-law.

To advance the science of law, it is necessaryafoesearcher to go
into the underlying principles or reasons of th&.l&he enquiries will

have to be: Why a particular rule? What led taadeption? What are
its effects? Whether it is suited to the presemddmns? How can it

be improved? Whether it needs to be replaced &nbigea new rule?

Thus, the term ‘legal research’ take into its amfait systematic finding’ or
‘ascertaining’ law’ on the identified topic or ihe given area as well as ‘an inquiry’

into ‘law’ with a view to making advancement in tha@ence of law.

Finding law on a particular subject, as stated@aiik not an easy task. There may be
a number of statutes (as well as statutory pronssiscattered in different statutes)

with frequent amendments on the subject under iggln addition, these statutes and

2L S N Jain, Legal Research and Methodologydridf Ind L Inst487 (1972), at 490.
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statutory provisions may be supplemented from tbmdime by a bulk of rules,
regulations, orders, directives and governmentluéisas. Similarly, one (particularly
in the common law jurisdictions) requires to loolor f pouring judicial
pronouncements of the higher judicial institutianterpreting these provisions for
finding ‘true’ meaning and ambit of the legal preiens. A quest for making
advancement in the science of law requires a leggaarcher to systematically probe
into underlying ‘principles’ of, and ‘reasons’ fataw’. Thus, legal research has a
very wide scope as it, in ultimate analysis, ineshan inquiry into one or the other

dimension or aspect of ‘law’.

Legal research is, thus, the process of identifging retrieving information necessary
to support legal decision-making. It includes irdtch step of a course of action that
begins with an analysis of the facts of a problerd eoncludes with the application

and communication of the results of the investayati

? Activity 2.3.First, list and then discuss the elemds constituting the meaning

of legal research?

2.5SCOPE AND RELEVANCE OF LEGAL RESEARCH

2.5.1 Nature and Scope of Legal Research

A Welfare and Democratic State envisages socio@oan transformation for the
development of a ‘just social order’ based on ‘di¢yay@and socio-economic justice’.
Constitution of such a country invariably contentgéa extensive use of law for
bringing about the desired socio-economic transé&tion of the social order. It
allows, rather expects, the state to use its latiyg power to bring about such a
change. Any serious step by the state towards Isaamlioration and economic
progress requires legislation and legal authotiBw, therefore, acts as a catalytic

agent for such socio-economic transformation.
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However, in a democratic political set-up, the $ajive processes have to be
informed by public opinion. At the same time, puabbpinion is required to be

changed through legislative process and concritizét

A good Legislator ought to know the coercion-paotnof the laws and how much
social resistance they can withstand. He must, gnotimer things, to know the social
mores habits, and culture. Similarly, he must be ableéake a realistic estimate of the
effect of law by taking into account its inheremteagths and weaknesses. Jeremy
Bentham talked of legislation as a science and edhatl the laws to be restructured
on the touchstone of utility. Roscoe Pound conakiasv as an instrument of social
engineering. Both, therefore, visualized legiskation rational, humanistic and
pragmatic basis. Such legislation requires an amggoesearch into the facts and also
of the interaction between the law and social & harbehavior. If we find that most
of the social welfare legislations have failed tdn@ the desired changes or
transformation, it may be because they were natnad systematically and no cost-
benefit analysis was done at their formulation stdgaw has to be preceded by a
serious study of the dynamics of law and sociaingka. In the absence of such a
study, law is bound to be ineffective and an uftelure in its mission. It would

reduce merely to a legislative décor and symbolic.

A set of questions, therefore, warrants a carefdl @itical investigation. Prominent
among them are: Why is a legislation made? Whatteadorces, lobbies or pressure
groups that activated the legislation, and for wieasons or objectives? What are the
forces or pressure groups that opposed the legislabhd on what grounds? What led
to its adoption? What are its contemplated effedt&®v much is the success
percentage of it as a social legislation? Why tellaw become dysfunctional? Why
it remained un-operationalized or less-operatiealz\What corrective measures need
to take to make it more effective? Does it merebedh some modifications or

replacement by a new statute?

22 see, Albert Venn Diceyl ectures on the Relation between Law and Publicni@piin England
during the Nineteenth Centu(ilacMillan & Co, London, 1924), Lectures I, 1l &ljIMorris Ginsberg,
Law and Opinion in England in the Twentieth Cent{f959) and Julius Stone&social Dimensions of
Law and JusticéStanford University, Stanford, 1966)
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In a modern democratic polity the major state-goaace is through administrative
processes. Administrative processes range from ngaéf laws to adjudication. It
involves delegated or secondary legislation (inftren of rules, regulations, orders,
notifications, bye-laws and directives); administra adjudication (in the form of
tribunals and quasi-judicial conciliatory bodie#).also regulates trade, business;
secures essential commodities for people; involmesxport and import of goods;
undertakes and manages public-sector enterprises, exercises a number of
discretionary powers in a variety of ways and situes. A continuous careful inquiry
into: the need for the delegated legislation amdid¢igislative policy reflected therein;
structural and operational ambits of the body e@dhereunder; inbuilt-mechanism
for ensuring smooth execution of the policy; (alk)osdiscretionary powers; working
of different administrative bodies, for examplectmes imperative. A continuous
research into the policies and administrative pses and the way in which
discretionary powers are exercised is necessaoyig permissible uniformity in the
administrative processes and procedures and t@prebuse of discretionary powers
by the administrative authorities. Such an inquisy also necessary to make

administration efficient and purposeful.

Judicial process can also be an area of reseamirtsC at least in Common Law
Jurisdictions, do not only interpret law but alseate law through their judicial
pronouncements. Judges, as adjudicators, alsaalahighlight inbuilt weaknesses
and shortcomings of law in their judicial delibéoats. However, it is conceded that
judicial pronouncements, howsoever they are claittetbe objective, in ultimate
analysis, contain an element of subjectivity. Imsally, a judgment reflects
personality and judicial background and philosophthe judge. It therefore becomes
necessary to carry out research into some of thapet questions that associate with
judicial process. Some of them are: Do courts make; Should they make law?;
how should they make law?; What are the limits imitiwvhich they are expected to
make law?; What is their family, educational andiglobackground?, and What kind

of personal, social and judicial philosophy theydrand preach?

Lawyers play a pivotal role in the decision-makprgcess. Lawyers appearing in a
case in fact feed the judge with relevant authesitand policy-oriented arguments.

Therefore, a study of social and educational bamkud of lawyers and of their

25



training carries significance in understanding tthecision-making process and

judicial process.

Behavioral studies of lawyers and judges, therefoeeome necessary to appreciate
the realities of judicial process. Similarly, itdmnes necessary to methodologically
scrutinize the materials used by them in the dewisnaking process and the
theoretical, social and philosophical premises ubedefor. Ideally, judicial decision
requires three types of research inputs, the canakpr ideological, the doctrinal,
and the empirical. Such a study would demystify jindicial process and thereby
would built up greater legitimacy of the judicialopesses and strengthen peoples’
respect for the courts’ gsstice institutionsIf social audit of judicial performance is
desirable, legal research becomes unavoidable.

Legal research, therefore, takes into its ambit:

1. Doctrinal Researchlt is a research into legal rules, principlesy@apts or
doctrines. It involves a rigorous systematic expasj analysis and critical
evaluation of legal rules, principles or doctrinemd their inter-
relationship. It arranges the existing law in orded provides thematic
parameters for such an order. It also concerns wiiical review of
legislations and of decisional processes and thderlying policy.

2. Research in theorylt involves an inquiry into conceptual bases exqfdl
rules, principles or doctrines. It provides stinmland intellectual
infrastructure for empirical research as well asddvancements in law
through legislative, judicial and administrativepess.

3. Empirical investigations It assesses impact of law and reveals the gap
between legal idealism and social reality. Perogivthe idea of law as a
social phenomenon, a researcher explores socikicalp economic and
cultural dimensions or implications of law.

4, Reform-oriented Researcht, based on empirical study and critical

examination of law, recommends changes in law agdllinstitutiong>

% See generally, Dennis Pearce, Enid Campbell, & Barding,Australian Law Schools: A Discipline
Assessment for the Commonwealth Tertiary Educ&immmissiofAGPS, 1987) and Harry Arthurs,
Law and Learning: Report to the Social Sciences ldnthanities Research Council of Canada by the
Consultative Group on Research and Education in [(E983).
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These broad categories of legal research, whichbearonveniently re-grouped into
doctrinal legal research and non-doctrinal legatagech, obviously are not mutually

exclusive. They overlap each other.

2.5.2 Scope of Legal Research in the Common Lawt&wysand the Civil Law

System

At this juncture, it is necessary to have some dyrbat pertinent, observations about

the nature and scope of legal research in the cantawoand civil law systems.

In the common law system, Legislature enacts sobgealaw. Executive wing of a
State, drawing authorization from a substantive, lsmpplements the substantive law
in the form of rules, regulations, statutory ordarstifications and byelaws. While
courts, as and when called upon, interpret the’‘wd gives finality to it through
their judicial pronouncements. Courts, particuldrigher ones, however, do not only
‘apply’ law to the ‘facts’ and ‘issues’ brought ardjitated before them but also,
through their judicial pronouncements, ‘make’ [#They are, generally, bestowed
with wide judicial discretion. They are empowereddetermine ‘legality’ as well as
adjudicate ‘finality’ of ‘law’ or ‘legal provision’ The lower courts are bound by
‘precedent’. In the common law system, therefdne,ldasic assumption is that if there
is a judicial decision in the past having facts #&wghl issues similar to those in the
case currently before the court, the outcome of ghst case should control the
outcome of the present case. Therefore, in the aombtaw system Legislature,
Executive as well as Judiciary do constitute ‘seuaf law. A legal researcher, with a
view to understanding ‘law’ on a particular topicsubject, therefore has to ‘locate’,
‘appreciate’ and analyze apt Acts of Parliamenisgliary legislative instruments, if
any, and judicial pronouncements. He has to focsigttention on the primary source
materials, like the Constitution and Statutes (@lenth statutory instruments), and

leading judicial pronouncements (the precedents).

%4 See, Benjamin Cardozthe Nature of Judicial Proceg¥ale University Press, 1921). Also reprinted
in, Margaret E Hall (ed)Selected Writings of Benjamin Nathan Card¢gallon Publications, New
York, 1947) 107%t. seq
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By contrast, in the civil law system, Acts of Panflient, supplemented by appropriate
Regulations and Directives, if any, do constitytemary’ sources of ‘law’. Courts
are required only to ‘apply’ them. In no way, thee expected to ‘make’ law through
their judicial pronouncements. Hence, the law adcpdent, unlike in common law
jurisdictions, is irrelevant. Nevertheless, a juglicstatement of a higher court may
have an inspirational or persuasive value in tesfnts reasoning. In civil law system,
a legal researcher, with a view understanding lava ¢opic, therefore, has to merely

concentrate on the primary sources of law

However, there is hardly any material differencethie nature and scope of legal
research in these two legal systems- the commormatealithe civil law system. In both
the systems, broad strategy and utility of legakasch is alike. They only differ in
their emphasis on the material required/used fayicey out legal research. A legal
researcher from the common law jurisdiction reliesavily upon, and gives
importance to, apt statutory materials (the Coumistih, statutes and other statutory
instruments) and case reports (including case caortsnand case digests) for
‘ascertaining’, ‘understanding’ and ‘appreciatingw on the topic or area of his
inquiry. A legal researcher from a civil law systeam the other hand, focuses and
prominently relies on the statutory materials fascertaining’, ‘understanding’, and
‘appreciating’ law. Under both the legal systemsesearcher has to resort to identical
methods of data collection and of analysis wheis igterested in highlighting ‘social
dimension of law’ or ‘gap’ between the legal ideali and social reality or assessing
‘impact of law’ on the social behavioral pattern. dther words, the strategy and
paradigm of socio-legal research in both the systane similar. Ethiopia is a civil
law country. Nevertheless, the Ethiopian legal eaysiexhibits some common law

elements.

In fact, foreign Commissions, headed by the pers@ving influence of continental
civil and English common law, drafted the followirglx basic Codes, which
constitute the real body of law of Ethiopia. Theg:a(i) the Penal Code of 1957
(drafted by the Commission headed by Professor Geaven of Switzerland); (ii) the
Civil Code of 1960 (drafted by the Commission hehtty Professor R David of
France); (iii) the Maritime Code of 1960 (drafteg the Commission headed by
Professor J Escarra of France); (iv) the CommerCmde of 1960 (drafted by the
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Commission headed by Professor J. Escarra of Framte\. Jauffret of France); (v)
the Criminal Procedure Code of 1961 (drafted by @wmmission headed by Sir
Charles Matthews of England), and (vi) the Civib&&dure Code of 1965 (drafted by
the Commission headed by Ato Nirayo Esayas, Astidthanister of Codification of
the Ethiopian Ministry of Justice). Though sometioése Codes are subsequently

modified and revised, their basic framework remdiimtact.

Further, though the common law doctrine sthre decisisis not applicable in
Ethiopia, it would be of interest to note that tieeently enacted Proclamation No.
454/2005° inserted sub-Article (4) in Article 10 of the Plmmation No. 25/1996 to
explicitly make decisions of the cassation divisiointhe Federal Supreme Court
binding on federal and regional council at all lsvdt also, in a way, statutorily
recognized the power of the cassation divisionvteriule its earlier decisions. The

newly inserted sub-Article (4) runs as under:

Interpretation of a lowsjc) by the Federal Supreme Court rendered by
the cassation division with not less than five jeslghall be binding on
federal as well as regional council at all levdlse cassation division

may however render a different legal interpretaiome other timé’

It would be of further interest to note here tha¢ Proclamation of 454/2005 also
inserted Sub-Article (5) in Article 10 of the Pragiation 95/1996 to mandate the
Federal Supreme Court to publish and distributesdets of the Cassation Division
having such binding character. It says:

The Federal Supreme Court shall publish and diggilalecisions of
the cassation division that contain binding intetation of laws to all
levels of courts and other relevant bodies.

% Federal Courts Proclamation Reamendment Proclam#tb. 454/2005Federal Negarit Gazeta
11" Year No. 42, 1% June, 2005, p 3121.

% Federal Courts Proclamation No. 25/19%&deral Negarit Gazeta®" Year No. 13, 18 February,
1996, p 129.

" See, Article 2(1).

% |d. The Journal of Ethiopian Lawof the Faculty of Law of the Addis Ababa Univeysktas also
started publishing (selective) decisions of Caesabivision from its issue of 2006. Since 1964, the
Faculty of Law of the Haile Sellassie | Universftyow Addis Ababa University) began to collect and
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Thus, the Ethiopian legal system has, thus, somemm law elements too.

2.6 IMPORTANCE (PURPOSE) OF LEGAL RESEARCH?

Law, as mentioned earlier, does not operate incaiwa. It operates in a complex
‘social setting’. It reflects social attitudes abdhavior. It also seeks to mould and
control social attitudes and behavior of peoplensure that they flow the expected
channel. However, social values and attitudestiegiss well as expected, keep on
changing. It makes the law to be dynamic and cople the changing social ethos.
Further, ongoing scientific and technological depehents add to these complexities

by creating new complex human relationship thatiaéaw to regulaté®

In such situations, legal researatfiter alia, becomes necessary: (i) for ascertainment
of law on a given topic or subject, (ii) to highlitgambiguities and inbuilt weaknesses
of law, (iii) to critically examine legal provisi@n principles or doctrines with a view
to see consistency, coherence and stability ofdad its underlying policy, (iv) to
undertake social audit of law with a view to higfliing its pre-legislative ‘forces’
and post-legislative ‘impacts’, and (v) to make geggions for improvements in, and

development of, law.
2.6.1 Ascertainment of law

It is needless to mention that laws can never lbegteand final in a dynamic society.
‘If our numerous laws’, a scholar observed, ‘weexfect, if social control were
automatic, legal scholarship, like the State of Khearxists, could be left to wither
away’. ‘But our laws’, according to him, ‘are natnfect and final, and cannot be so in
a dynamic society: they are not always even igfielie, and if intelligible, not always
intelligently made 3" Therefore, a systematic effort is required to eaaeor find law
on a given subject/topic. He requires not only doate and to look into relevant

publish in itsEthiopian Law Journah few select judgments of the appellate courtgregular basis.
See, its various issues.

2 Also see, ‘Unit 3: Doctrinal and Non-doctrinal lz#dResearchinfra.

% For example, recent developments in science, asctest-tube baby’ and ‘human cloning’, have
compelled law to address to parent-hood and prppigtits.

31 B A Wortley, Some Reflections on Legal ResearcteAThirty Years, 7r of the Society of Public
Teachers of LayNew Series) 249-250 (1964-1965).
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Act(s) of Parliament but also to locate relevardoselary legislative instruments in
the form of rules, regulations, orders, directionstifications, and byelaws and
judicial pronouncements thereon. It is a mattercommon experience that these
legislative instruments are scattered and are asityetraceable. More than one Acts
may have bearing on the topic under study. Hegefbe, needs to be more careful in
locating these laws. Most of the subsidiary legigtainstruments are not published
on time in Official Gazette. Most of the times theg published after they have come
into force. A plethora of judicial pronouncement$ different higher judicial
institutions including of the apex court adds te thfficulty in ascertainment of law.
He needs to locate, analyze and digest these @ighicanouncements. Finding law on
a particular topic or subject, thus, is not a senjalsk, as it seems to be. It involves
intensive analysis of legal instruments and judlipranouncements. Further, there is
a constant stream of statutes (with often amendshestatutory rules, directives and
orders, and judicial decisions flowing at a trenmrsl speed in a modern welfare
State.

2.6.2 Highlighting inbuilt ‘gaps’ and ‘ambiguities’

No legal language or phrase, howsoever a legalednafay be vigilant, visionary and
skilled craftsman, can be perfect and be capabtak® forever into its ambit all the
future contingencies and circumstances. Sometim@spvision may not, in terms of
its phraseology or pragmatic operation, aptly riibi overall legislative intent of the

Act or match with its other provisions or provissoof other Acts.

A legal researcher, through systematic analysiy, Ineaable to highlight these ‘gaps’

and inbuilt weaknesses of the Act or its provisions

2.6.3 Determining consistency, coherence and sigbof law

A legal researcher, through critical examinationlef§al propositions, rules and
doctrines embodied therein, in the light of intetptions thereof and legislative
policy of the statute, can, with apt analysis angbp®rting reasoning, exhibit
consistency and coherence or otherwise of a giaen $uch an analysis helps in the

development of law, legal provision or doctrinetlaes case may be.
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2.6.4 Social auditing of law

Legal research is also necessary for taking prsibiye social audit of law as it
helps to understand and appreciate the socialddhad played significant role in the
making of given law in its present form. Such anlenstanding enables us to know
the social stakes that law intends to protect ange and reasons therefor. It helps to
appreciate underpinning of the given law and itsslative target and strategy. While
post-legislation social auditing helps us to idgngap(s)’, if any, between the ‘legal
ideal’ and the ‘social reality’ and to know reasamsfactors responsible therefor.
Such an audit helps us to find out as to whethgivan law is assimilated in the
society and is (or is not) serving the needs ofsihaety. It also unravels the reasons
or factors that are responsible for making a gieena mere symbolic or a failure in

attaining its intended legislative goal(s). It atsmables us to predict future of the law.

2.6.5 Suggesting reforms in law

In the light of underlying legislative policy of &tatute and the highlighted inbuilt
weaknesses or inconsistencies thereof, a legaands® can easily offer concrete
suggestions or proposals for reform or improvennetie given law. By undertaking
analytical, historical and comparative researchgdrealso formulate his proposals for
reform in precise terms. Analytical research, asest above, is concerned with the
ascertainment of law. It deals with the presenstdtical research, on the other hand,
deals with the past and it involves an inquiry ihtstorical antecedents and evolution
of law. The past often explains the present, masidly. It reveals different
alternative legislative measures, other than thieeationes, thought of when the law
was in the making. It discloses the reasons far tlegection and for adoption of the
present ones. Historical research often showsatlpatrticular existing legal provision,
rule or doctrine, fully justifiable at the time whé& was introduced or adapted, is no
longer so justifiable because the reasons or cistamges that justified the original
inclusion of that provision, rule or doctrine are fonger valid or exist. While
comparative research aims at finding parallels frother jurisdictions. Thus,
analytical [i.e., finding the existing law]; histcal [i.e., finding out the previous law
in order to understand the reasons behind the imxidaw and the course of

evolution], and comparative [i.e., finding out whhe law is in other countries, and
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considering whether it can be adapted, with or exthmodifications] lead to law

reforms or development of latf.

Legal research, to sum up, needs to be carrietbothe following reasons:
1. To ascertain laws on a given topic or subject.
2. To identify ‘gaps’ and ‘ambiguities’ in law.
3. To critically examine consistency, coherence arabibty of law and legal
propositions.
4. To undertake ‘social auditing of law’ [i.e. audgjipre-Legislative ‘forces’ and
post-Legislative ‘impacts’ of law].
5. To suggest reforms/developments in law by undartgkresearch intended:
I. To investigate ‘gap’ between the ‘legal ideals’ arattual
practice’.
il. To understand ‘effectiveness’ or ‘impact’ of law angiven social
set-up at a given time.
ii. To find out as to whether law is serving the neeflthe society
and has a social value.
iv. To make suggestions for improvements in the lawconcrete
formulations and proposals.
V. To predict future trends of law.
Vi.
? Activity 2.4: 1.What will be the potential importance of each othe research
conducted in the papers mentioned above under actty 2.2? Discuss in groups.
2. Discuss the significances of conductinglevant research to :( a) the
legislative process in the Federal House of PeoeRepresentatives and Regional
Councils or law makers in Ethiopia ; (b)Federal and Regional Courts in the
process of rendering effective, efficient and predtable judgments. It is to be
discussed in class in the form of examples for imp@ance of legal research in the

Ethiopian justice system.

32 For further details, see P M Bakshi, Legal Reseamd Law Reform, in S K Verma & M Afzal
Wani (eds)Legal Research and Methodolo@gdian Law Institute, New Delhi,"2edn, 2001) 111.
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2.7 WHO DOES LEGAL RESEARCH?

Obviously, anyone, who is curious to ‘know’ somathiabout a particular ‘law’
and/or its operational facets and is willing to wéiard to ‘know’ or ‘unearth’ it, can
be a legal researcher. He may be a sociologishistorian, a political scientist, a

social anthropologist, an economist, or a legdiogiopher.

But as an occupational exercise, legal researctisneebe undertaken by Legislators,
Judges, Lawyers, and Legal Academia (law teacheds studentsy> In fact, the
nature of professional commitment forces thesegmsrdo get themselves indulged
into legal research, though for a living, besidaprovement of their profession and
achieving the purpose of legal research.

2.7.1 By a Legislator

Law is notsui generis Legislators do not legislate at random. They alsondt
legislate simply because they are authorized dgat@d to enact laws. Under normal
circumstances, the exercise of legislative powethieyn is neitheex temporenor by
accident. They enact ‘law’ deliberately to meet aighe prevalent ‘needs’ of the

society. A legislative enactment, therefore, hamestsocial purpose’ behind it.

Legislators have to decide the areas that are giilsleeto legislative treatment. They
have also to decide as to whether the proposesld¢ige measure improves the state
of things or the existing social practice. Formiolat of a legislative measure,
generally, precedes a deliberate ‘finding’ of aolgem’ requiring legislative
response. Then it follows by ‘finding’ apt possilslikernative courses of action to be
followed or measures to be taken and a careful epative assessment of efficacy of
each one of the identified alternatives for brimgabout the ‘intended’ results through
law. Legislators opt for the legislative measuréew, in their wisdom, none of the
identified and available alternative measures #reeeadequate or apt to bring the

desired results. Theoretically, then (and only Jhéime Lawmakers are expected to

¥ See, Frederick C HickMaterials and Methods of Legal Resea(t842, Reprint 1959) 23-31.
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opt, as an alternative to the identified non-lagalasures, for the legal measure as a

last resort.

Lawmakers, therefore, are expected, as a partesf gnofessional commitment, to
make a systematic search for the possible altewstio the proposed legislative
measure and to make a serious and meticulous catiygaassessment of efficacy
and viability of each one of the identified alteimas for handling the problem. They
are also expected to make a cautious assessm@mblmdble ‘social response’ and
‘social consequences’- positive as well as negativie the proposed legislative

measure.

Lawmakers may also have to ‘look’ at the ‘identi@h’ and its raison d'etré, if
any, prevailing in other countries while designilegislative framework of the
proposed law. They may have also to seriously btdke ‘failure’ and/or ‘success’ of
such ‘foreign law’ and to identify the factors reggible therefor, if any, so that they
can do way with the factors while drafting the Iavtheir hand. This obviously
requires them to have, at least, working skill lotating’ and ‘assessing’ of the law
from foreign jurisdiction. Such a search will emaldthem to identify the basic
principles, doctrines and legislative strategy addpn the identical overseas law and
thereby to perceive the feasibility of adoptingthunecessary modifications, them in
the proposed legislation. Similar is the case wtieay want to amend either the

existing legislation or a statutory provision orépeal it.

The collection, collation and weighing of ‘alterivats’ and of ‘information’ about a
legal issue or proposed law or amendment, obviously research-exercise. To what
extent legislators actually and fruitfully engagernselves in the research-exercise is

a different matter.

The Legislators’ selection of a particular legdkeaiative may be influenced, rather
dictated, by various considerations. A prominenbagithem would be their: socio-
politico-cultural background; perception of the ¢gd problem’ and ‘public policy’

involved therein, and attached thereto; attitudel aensitivity to the perceived
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problem; political or personal vested interestdjtipal strategy; and ideology and

commitment to the political party they belong'to.

Nevertheless, our experience tells that Legislatarmost of the jurisdictions, hardly
make any serious efforts to ‘articulate’ eitheriséagive policy or legal framework of
the proposed law or of amendments to the existimgsoMajority of the laws are

passed on the floor of the House with no or lesmate

However, probably keeping in view the pressuretmirttime and energy as well as
their less or no aptitude and skill for undertakiagearch, a practice of carrying such
an inquiry, on behalf of the Legislators, by a (Da@ommission and/or (Ad-hoc)
Committee is developed in almost all the modernatzatic states.

2.7.2 By a Judge

Traditionally, a Judge, who essentially acts asrhiter, has to find the most relevant
rules and principles of law from statutes and steyuinstruments argued by the
contesting parties, and to apply them to the ceoety orlis brought before him. He
is expected to ‘find’ propositions and principles ‘taw’ and to decide their
‘propriety’ and ‘applicability’ to the ‘dispute’ ahand. Such an exercise obviously
requires him to make a ‘search’ for applicableér@nd ‘legal principle’. He has also
to give ‘reasons’ for picking up a ‘rule’ as an fappriate’ one and logic behind it.
An appellate judge, while upholding or reversing@ment of a court subordinate to
him, is also expected to make a search for ‘tra&rpretation of the ‘rule’ applied
therein and to change, if necessary, the ‘previousconstrued rule’ or

‘misinterpretation’ thereof.

However, the nature and extent of ‘research’ byudgg¢ depend upon ‘issues’
involved before him and his inclination, aptitudand training. Similarly, the
hierarchical status of the court he sits on, natdithe matter ofis involved, and his
workload determine the intensity of the requireslesgch. The hierarchical structure

of the judicial institutions provides little or rexope for research to a Judge of a trial

3 See, John C Wahlke and Heinz Eulau (edsyislative Behavior-A Reader in Theory and Redearc
(Free Press of Glencoe, lllinois, 1959).
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court or of a court of first instance as the mali@ught before him is comparatively
trivial in nature and stake of the parties involvirein is not that serious. The
research output of an appellate court judge and joidge of the higher court or an
apex court or a constitutional court or CassatiaurCis high as the issues brought
before him are of legally as well as politicallygsificant. Judges of the higher
judicial institutions also have the required amté@uskill, time, and ability for making
such a ‘search’ as well as for supplementing thetieg rules and legal principles
with their innovative analogy and logical reasoniAgJudge, it is said, injects ‘life’
into ‘law’ through his logical deduction and legalasoning. Most of the times, as
evident from our experience, such reasoning anccdbgleductions have not only
boosted further development of legal rules andgplas but have also culminated
into some pertinent theories and legal doctrinesstédent of law has umpteen
number judicial opinions in his memory that notyoekhibit high scholarship of the

judges but also have led to theories and legafidest of far reaching consequences.

However, it is significant to recall that a Judgaot on his own either ascertain law
or legal principles or apply them unless someoitis agon him to do so by invoking

his jurisdiction. In this sense, he is merely ss§ae’ legal researcher.

2.7.3 By a Lawyer

A practicing lawyer, as profession, has to adviseclients and to plead cases on their
behalf in the court of law. He, sometimes, is atsguired to give legal opinion on the
matter referred to him by his client. A legal pragber, who is called upon to give
his legal opinion, is also required, as a part of profession, to undertake a
systematic search for ‘finding’ law and therebydom his ‘opinion’ based thereon. In
order to discharge these professional commitmeantsyyer has obviously to engage
himself in searching law, propositions of law, gandcedent (if required).

However, at times, finding law on a particular ®pIr issue is not an easy task. A
number of statutes and/or statutory provisions be given topic; frequent
amendments thereto; enormous subsidiary legislatitime form of rules, regulations,
orders, notifications, or byelaws supplementing ghbstantive law make the task of

finding law more difficult. Pouring judicial pronoagements create further difficulties
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for the lawyer in his efforts to know law. Furthenost of the times, Legislature,

advertently or inadvertently, draft law in an imiget language or couch a legal
provision with phraseology that can be subjecteeqioally convincing more than one
interpretation. A lawyer, therefore, has to go itite legislative policy and intent of

law for ‘knowing’ the law accurately and identifgirand appreciating the underlying
legal principles so that he can argue favorablyhisrclient. His client expects him

not only to give right advice but also to impreg®m the judge and convince him that
his legal propositions are sounder than that obpfgonent and hence correct.

For making his arguments more effective and conn@yche has obviously to explore
and expound aims, objects, policy goals, scope praymatic aspects of the
applicable legal provision(s). He, therefore, ne&dlsscan statutory and judicial

material and also materials comprising the histdrghe legal provision(s).

A Practicing Counsel who advises his client to gappeal against an unfavorable
decision of the lower court, in reality, believésit the reasoning given by the lower
court was less or no-convincing and was not in tuii the thitherto prevalent

legislative policy and judicial interpretation. Teére, he trusts that his reasoning is

better than that of the court below.

A scholar, reflecting on the nature of legal reskdp be carried out by a lawyer as a

part of his profession, observed:

It is a misconception to think that legal reseascanly for theoretician
or academician and not for lawyer. --- As the htités of research are
fact-finding (that is, what the law is on a partamusubject), fact-
ordering, fact-systematizing and studying and mtedy legal trends,
the lawyers are constantly engaged in researcithéua lawyer has to
do research to find as to how the law should berpmeted, since the
law is, at times, expressed in ambiguous languagdeleaves gaps to
be filled in, during the process of its applicatitnom case to case, and
is not easily knowable. Perhaps in the days gonewbgn the
economic life was simple, laws were not too mamg the life of the

individual was not so much regulated by the stallethis resulting in
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the ascendancy of private law controversies (asrasted with public
law controversies), a lawyer could manage by themadge of a few
professional tools, (which he was ordinarily expédo know) and did
not need much research to win a case for his cliuat all this has
changed nowUFirstly, there are too many statutes on a particular
subject with frequent amendments theretoSeeondlyapart from the
statutes, rules and statutory orders are much mdrelk and quantity.
The latter are equally, and sometimes more, impottean the relevant
statute itself. ---Thirdly, the case law is also becoming prolific ---.
Fourthly, in many areas of government regulation of private
enterprises and in constitutional and administeatisw questions,
where our law is still in the developing stagesawayer is required to
do research in comparative law to comprehend thanmg of the
words and to interpret thenkifthly, many questions in the present
complex of socio-economic life, ---, raise difficplolicy questions and

a lawyer is required to traverse beyond legal doesr and

propositions>

However, unfortunately most of the practicing lavsytack the ability, aptitude and
inclination for such a painstaking legal reseaftobably, the nature of cases they

handle are of routine nature and do not warrart sugerious legal research.

Nevertheless, role of a lawyer as a researcherpaed with an academician, in legal
research is limited. He undertakes legal reseanth when a client approaches to
him. His research is also coloured by the needitotiae case at hand. He, therefore,
lacks a wider perspective, objectivity and abitiydraw a line on the graph depicting
the development of the law and to make predictiabsut law in his professional
career. Nevertheless, his well-matched intelleca@lmen, policy-orientation, and
social awareness may, undoubtedly, result (an ofemults) in articulating and

advancing superb arguments. It certainly leadbealevelopment of law.

% S N Jain, Legal Research and Methodol@yyran 15, at pp 487-488.
39



2.7.4 By a Law Teacher and Student of Law

Legal research is indispensable for legal acad€lawateachers and students). They
are required to undertake legal research as ap#reir professional commitment.
There is a close connection between teaching laleyal researctf Legal research
by a teacher equips him to develop and design esede is required to administer to
his students. He has to have an over-all idea ef dhbject as well as detailed
knowledge of the topics included in the courseionatbefore he designs his course.
Such knowledge, which obviously comes from researmbkes him capable of
formulating his ideas in a systematic and comprsibd® manner in the course

outline.

Further, a law teacher has to keep a vigilant t@cklevelopments’ in the ‘law’ for
making his lectures and deliberations in the ctassn contextually and
contemporarily relevant. He has also to make hifrfahiliar with the ‘legislative
intent and policy’ of the ‘black-letter rules’ [i.eules-in-the law book(s)] and their
‘raison d'etré so that he can help his students to appreciate ‘thie(s)’ in a
systematic and comprehensive manner. Such an imeepsep into the legislative
intent and policy of a rule will also induce himdahis students to have a critical
assessment of the rule as well as of its desitplnlithe statute book. It will also help
him and his students to ‘think’ and ‘formulate’ albernative rule, if the existing one,
in their opinion, is unwarranted, undesirable ceffiective. It may trigger off some
‘new approaches’ to the law or ‘original ideas’ aba specific rule or legal principle.
A law teacher is also expected to inculcate a aegfelegal craftsmanship in his
students and to help them realize the potentidhwfas a tool of social engineering,

social change and an instrument of social control.

Research, thus, becomes inevitable for a law teatheffectively perform his
following roles:
1. To enhance his knowledge in the given subject hatkby to design a course

assigned to him and to make his class-room deligadydeliberations in tune

% See, J C Thomas, A Modest Programme for the Ingment of Law Teaching, Yictoria Uni
Wellington L Revi05 (1978), E P Ellinger & K J Keith, Legal Resdartechniques and Ideas, 10
Victoria Uni Wellington L Rel (1979-1980), and Hurst, Research Responsibilitiddniversity Law
Schools, 1Qr of Legal Edul47 (1957).
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with the current and emerging trends, more infoiveat illuminating,
effective, and contextually relevant and thereby d@arn professional
respectability as a good teacher.

2. To expose his students to a critical posture tosvdh# role of law in the

society.

To help them realize the role of law in social ergring.

To inculcate a high degree of ‘legal craftsmansimgiis students.

To inspire his students to be engaged in legabreke

S

To help internalization of the notion of the ruldaw.
7.
Most of the modern Law Schools and Law Universjtigst have predominantly
designed their curricula on the patterns of Ameriaad British Law Schools, require
their students to undertake original research asobrihe pre-requisites for obtaining
their degree - LL.B., LL.B. (Honours) and/or LL.Mhe students’ research, as a
mandatory component of a course/degree, may téher @f the following forms:
1. A or two seminar papers, on a selected or pre4asgditppic, for each seminar
subject [for LL.B. and/or LL.B. (Honors)].
2. A (senior) thesis on a selected or pre-assigned ftgy LL.B.].
3. A comprehensive piece of legal writing [for LL.Bd¢ns)].
4. A group research assignment (in the form of a riesis) on a current legal
problem [for LL.B.].
5. A or two comprehensive legal essays on contempadsmyes, selected or
assigned, for each subject [for LL.M.].
6. A or a set of research papers of high quality alissertation in lieu of the
examination in an LL.M. subject.
7. A thesis of high quality in lieu of the LL.M. exanation [for LL.M. through
Research].
8. A Masters’ Thesis (or a dissertation) in the secpeat/fourth semester (of the
course) [for LL.M.].

A law student aspiring for a degree (LL.B. /LL.Mtpm a reputed Law School has,

therefore, no alternative except to undertake andsye the required research

component to the satisfaction of his supervisafg)/or the Board of Examiners.
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In fact, modern University Law Schools and Law €g#s, which are engaged in the
making of future generation of legal professioraid practicing as well as academic
lawyers (and in turn prosecutors and judges), deally required not only to be
centers of legal education but also centers ofl legaolarship and research. These
institutions are required to inculcate in theirdgnts some habit of legal writing and
research. The Canadian Committee on Legal Reseangbhasizing the role of law

schools/colleges in legal research, observed:

A law school is not only a teaching institution.idt or should be, a
research center of its own. It should possess pscof advanced
students-Professors-who themselves are engageetsoral research,
and from whom will come a stream of books, artickesl studies to
enrich our legal literature. --- ‘A university lawchool has two
purposes, (1) to train men for the legal professi@) to provide a
center where scholars may contribute to an undetstg of law and
government and may participate creatively in thgmowth and

improvement’

However, as mentioned earlier, the role of a Letiis| a Lawyer and a Judge as a
legal researcher is limited. Generally, they geinteelves involved in legal research
only to fulfill their professional responsibilitie$heir research, therefore, ends when
they accomplish their professional commitments. oiner words, a Legislator
deliberates on the proposed law (or an amendmenetth) when circumstances
warrant him to stipulate a legislative measureatikle the prevailing social problem.
A Lawyer gets involved in legal research to sharperarguments and thereby to win
a case at hand. He, therefore, ceases to be adésgalrcher when his case is disposed
off by a Court. Similarly, a Judge starts an inguito legal rules or doctrines that are
apt to solve the issues involved in the case atl.h@milar is the case of an Appellate
Judge when he is called upon a litigant to recanside unfavorable judicial dictum
of the lower court. The moment he disposes offcee at hand, he hardly pursues his

inquiry into the legal principles or rules involvéterein.

37 Canadian Committee on Legal ResearchCas Bar Re\i022-23 (1956).
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Therefore, legal academia has comparatively betigtitude and reasons for
undertaking legal research. In fact, it has beegaged in producing works, like

commentaries and case digests that are designedaiditioners’ reference.

However, it is important to note at this junctunattembarking on legal research by
legal academia requires three basic conditibirst, it should have an access to a law
library holding a good number of reference book#thiatest editions) and legal
periodicals published at home and abroad. Undolhtklorary is the laboratory for a
legal researcher to investigate the legal problemai$and.Secondly the academia
has to have some aptitude and requisite skill toigelved in a meaningful legal
research.Thirdly, it should also have some leisure time at its aligp for getting
indulged into intensive legal research. In thisteat it is worth to recall here the

following observation of the Canadian Committed_egal Research. It observed:

A good school is built round the course of full-amwell-trained
teachers dedicated to work and sufficiently reltet®m drudgery to
be free to think and write, and to give individwtention to their
students. This means that the teaching load masbrably be low and

the salary sufficiently high, to attract the beshas >

A scholar of law, having the requisite aptitude akdl, interested in legal research,
may do any of the following five things:

1. Write a historical essay showing the developmentifield of law or a
particular doctrine.

2. Analyze a legal doctrine, rule, principle or concepsee whether it matches
with the thitherto judicial statements and to sigjgesw set of statements or
words if the existing ones, in his opinion, do noatch. While doing so, he
can highlight ambiguities in the doctrine or gapsvalent therein and state,
with rationale and reasons, what are the corrempgsitions of law that need
to apply. For suggesting correct propositions, lag nely upon the underlying

policy of the doctrine, rule, principle or concept.

3 The report is published in, 3Zan Bar Re®99 (1956). The quotation appears on pp 1022-1023.
39 George D Braden, Legal Research: A Variation o@lhLamentsupran 6.
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3. Write a kind ofsurveyon the recent developments in law summarizing the
most important cases, analyzing how they haveviath or deviated from, the
past cases, and make a guess as to what the soults do in future.

4. Write about ‘what | believe in’. This is usuallynaatter of deploring a trend,
legislative or judicial.

5. Write about ‘relationship’ between the ‘law’ andethworld’ i.e. other
behavioral sciences.

6.

For any of the first three, one needs only a (gdad)library. For the fourth, one does
not event need that. But the last requires not andpod law library but also a good
deal of non-legal facts. Therefore, these five @mpiavailable to a legal scholar can
be divided into two broad categories of legal redganamely doctrinal legal
research and non-doctrinal regal research. Dottiegal research gives emphasis on
analysis of legal rules, principles or doctrineslezhon-doctrinal legal research gives
prominence to relationship of law with people, sbgialues and/or social institutions.
It endeavors to see the relationship between ladvaher behavioral sciences and
social facts. It involves empirical inquiry intoetloperation of law. Doctrinal legal
research is, therefore, ‘reseainiaw’ or ‘research in black-letter of law’ while, no

doctrinal legal research is ‘reseaattoutlaw’ or ‘socio-legal researci’

2.8 LEGAL RESEARCH AND M ETHODOLOGY

Law, as mentioned earlier, can be perceived asraative science as it sets norms of
human behavior. Most of the times, it also playsla of catalyst for bringing socio-
economic change. It is meansto an end. A systematic investigation of the first
dimension of law (as a normative science), gengerédllls in the domain of legal
academia. A scholar of law, generally, undertakesgarous systematic analysis,
exposition and critical evaluation of legal rulegal principle, legal concept or
doctrine (i.e. legal fact). Based on this analysesmay highlight conceptual basis of
the legal rule, principle or doctrine and may fordvaome proposals for reforms. He
need not go beyond the discipline of law. Whileuing into social dimension of law

or societal role of law, traditionally, falls in éhdomain of sociologists as it,

0 For further details, see ‘Unit 3: Doctrinal andrNdoctrinal Legal Researchihfra.
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invariably, involves a systematic look at, or disexy of, functional aspect of law
and/or ‘behavioral pattern’ of an individual or acgl group in response to ‘law’. A
sociologist intends to explain the way law funciocand/or to evaluate its role in
bringing out the desired changes. Undoubtedly, btith discoveries require
‘systematic’ study of, and approach to, ‘fact’, aégr social as the case may be,

following a well-set ‘methodology’.

Hitherto, however, in the Law Schools’ orientatiorresearch methodology has been
aimed at familiarization of law students with resbing of legal materials-Acts of

Parliament/Statutes/Proclamations, decisions ofjh@r) Courts, (case) digests,
writings of legal scholars, indexes, rules of iptetation of statutes, and the art of
distinguishing and finding theatio decidendiof a case (predominantly in common
law jurisdictions). In other words, Law Schoolghierto, has been giving emphasis on

analytical legal research.

Legal scholars, therefore, have not been able ébvevany specific methodology of
their own for carrying out legal research. Theyr have well-articulated research

methods to employ and research methodology toviololegal research.

Sociologists, on the other hand, have developediametited a comparatively well
developed research methods and methodology foeragdic investigation of social
fact or behavior. They have been engaged in disoayeverifying or testing the old
social facts or discovering new ones; analyzingieage of these facts, finding their
relationships and causal explanations, and devedopew scientific concepts and
theories about human behavior. For accomplishiegdhasks, social scientists have
developed research tools of various kinds (suchobservational techniques,
interviews and questionnaire, and case studie®y hlave a well-developed research
methodology covering all major processes of retearamely identification of a
problem; formulation of a workable hypothesis (gpbtheses); preparing research
design; collection of data (through interview, di@maire, schedule or observation);
processing, analyzing and interpretation of datal wariting research report. Some
sociologists have successfully employed (and hasenbemploying) these well-

developed research methods and methodology to rstaahel’ social dimension or
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role of law, as ‘law’ has been perceived as ‘medast not ‘end’) of social change,

social control or social engineering.

Legal scholars, interested in having insight intdiqy of law its implementation or
‘understanding’ ‘social dimension’ or role of lam, the absence of their own well-
developed legal research methodology, have to pilaee reliance on the social
science techniques of data collection (such asviet®, questionnaire, schedule or
observation) and research methodology. Ultimatéig, approach of legal researchers
has led to the evolution of a sort of ‘hybrid’ légasearch methodology having a

blend of (traditional) analytical (legal) researstd empirical (social) research.

A legal researcher, therefore, needs to identifyfd amderstand the distinct
characteristics of his legal research for employiag ‘appropriate’ research
methodology. He has to understand the extent tatwhis research problem shares
the characteristics of social sciences, and thenéxb which it is distinctive. If the
research problem is a part of, and on par withiaésciences, the legal researcher has
obviously to use and apply the methodology knowsaditial sciences. And if it has its
own distinct characteristics, he has to use differeethodology. In other words, if his
‘discovery’ involves rigorous analysis and creatiggnthesis of different legal
doctrines, concepts or principles, and evaluatidnlegal doctrines or law, or
extraction of some legal principles from given ptet of legal materials, he has to
resort to a methodology dominant with analyticallskand blended with deduction
and induction of such an analysis. If his ‘discgveon the other hand, involves the
study of legal institutions or processes of the, latvich ostensibly warrant empirical
observation of human behavior, he has to use théhadelogy known to social

sciences.

2.9SOURCES OF INFORMATION

The various sources of information may be categdrimto primary, secondary or
tertiary.

2.9.1 Primary sources
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The sources that contain original information abdeyvations are known as primary
sources of information. Such information can bdeotéd directly from the persons
having such information or can be found in resegpelpers published in legal
periodicals/ journals, reports, theses and conter@apers.

Legal periodicals and journals are indispensablecss of information for a legal
researcher. They contain wealth of the first hand &-depth information on a
particular point. Reports, published by Governmleatanon-governmental agencies,

also contain rich information on the subject ofuimng.

Doctoral dissertations (theses leading to Ph D &sgrwhich offer very systematic
and in-depth analysis of the subject-matter/aspdetved therein and the
conclusions/opinions/suggestions based on the sisalgonstitute another primary

source of information. Similar is the case of coafiee papers.

Primary sources in legal research, therefore, lm@eConstitution, National Gazette,
which publish Acts/Proclamations passed by Parligniend by State Legislaturé),

Rules, Regulations, Statutory Orders, and DirestfeAdministrative Agencies, and
case reports that publish judicial pronouncemehtiifterent higher courts. All these
sources contain rich original information/observas about the identified research

problem. They are indeed indispensable for anyl iegearcher.

2.9.2 Secondary sources

Secondary sources of information furnish the infation derived from primary

sources. These sources organize the informatioa systematic manner and in a

“1 Sometimes, a researcher may find subject-wise tatigms of Statutes/Proclamations. Before he
scans National Gazette, he should make an effortfinrd publications compiling Statutes/
Proclamations in his library. These publicationsesais time and energy in locating the required
statutes. However, before he relies upon them, As to check for legislative instruments
amending/supplementing/repealing, if any, enterdd force subsequent to the publication of the
compilation.

The present author has found a few volumes of datigns of laws of Ethiopia published by
the Faculty of Law of the Haile Sellassie 1 Uniugr¢énow Addis Ababa University). See, Faculty of
Law, Haile Sellassie 1 Universityzonsolidated Laws of Ethiopi@Artistic Printers, Addis Ababa,
1972). Thelaws included in these volumes are most intelligentlgamized. However, the series is
discontinued after bringing out five volumes.

Blackstone Publishers bring out subject-wise clidiation of British statutes.

a7



planned way. These secondary sources include teligbdreatises, commentaries on
statutes, abstracts, bibliographies, dictionamegyclopedias, indexes, reviews, and
thesauri.Textbooks, legal treatises, and commeastamn statutes constitute significant
secondary sources of legal research. Textbookdegadl treatises offer a researcher
proper idea of the subject and enable him to fiedesl other useful sources of
information on the topic of his research. They distp him in comprehending basic

principles of, and judicial statements on, the¢amder inquiry.

Abstracts are brief statements of the contents of researtibles published in
periodicals and/or anthologies, without appraigdistracts provide a simplified key

to find relevant studies from the vast literaturetioe subject.

Bibliographieslist books and related materials on a particuldiject. They contain
the author’'s name, title, place of publication, [mier and the year of publication. An

annotated bibliography provides a brief analysithefcontents.

Dictionary contains an alphabetical listing of words withith@eaning, spelling,
pronunciation, derivation and grammatical usagewéier, with the growth of
knowledge, it has not been possible for generguage dictionaries to keep up with
technical terms developed in the various fields. tB® need for subject specific
dictionaries arose. A legal researcher, therefaa, find a couple of legal
dictionarie4? of worth consulting. The most frequently refertedand widely used,

is Black’s Law Dictionary*®

Encyclopediais a book of information in the form of condensaticles on every

subject. It furnishes greater details (of the stigjelealt thereunder) than a dictionary.
It provides meaning and historical background ofagpts, important theories, names
and references of major work&ncyclopedias thus the treasure house of knowledge

“2 For example see, Bryan A Garnér Dictionary of Modern Legal Usag@©xford, New York, 2
edn, 1995), Steven H Gifi8arron’s Dictionary of Legal TerméBarroni Educational Service, Inc,
New York, 3% edn, 1998), James R FdRictionary of International and Comparative Lai@ceana
Publication, Inc, ¥ edn, 2003), and L B CurzoBjctionary of Law(Pearson/Longman, UK "éedn,
2002).

3 Henry Campbell BlackBlack’s Law Dictionary(St Paul, Minn. West Publishing Co., USA! &dn,
1990) and Bryan A GarneBlack’s Law Dictionary(St Paul, Minn. West Publishing Co., USA" 7
edn, 1990).
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on various subjects, including law. There are almemof encyclopedias that may be,

depending upon his subject of inquiry, of greattose legal researchét.

Indexesare alphabetical listing of subjects and/or awghafr the literature included
therein. According to William A Katz, ‘Index’ is detailed list of names, terms,
subjects, places or other significant items in mpgiete work with exact page or other
reference to material included in the wotk.’Harold Borko and Charles L Bernier
have explained it more lucidly and comprehensivelccording to them, the
artificiality created by the indexing system is antal process for quick retrieval of
information. In their words, ‘indexing is the pr@seof analyzing the informational
content of records of knowledge and expressingrifeemational content in language
of the indexing systeni® Index thus, helps to quickly recall or retrieve modéevant
information and thereby to establish a contact betw producer of idea or
information (i.e. author) and consumer of inforroat(i.e. reader) through organizer
of information (i.e. indexer/librarian). It not onlhelps the reader to locate the
required information immediately but also facil@atthe identification or selection of

the desired documents and provides comprehensimiew of the subject’

*4 Widely used legal encyclopedia aralsbury’s Statutes of England and Walg@s multi-volume
publication of Butterworths, London) ardalsbury’s Laws of Englandpublished by Butterworths,
London, in a series of volumes), which give dethé@d up-do-date account of statutes and of laa on
particular subject. A legal researcher’s task ohting these statutes and cases is further magebgas
Consolidated Table of Statutory Instruments 200 <0lidated Table of Cases 20@Hd Halsbury’s
Statutes Citor 2005 Other useful encyclopedias areAn' Encyclopedia of Definitions and
Interpretations of Legally Significant Words and r&es$ (published by St Paul, Minn. West
Publishing Co, USA),Words and Phrasega multi-volume series, which gives an judicial
constructions, definitions of words and phraseghayState and Federal Courts from 1658 to date, is
published by St Paul, Minn. West Publishing Co.A)lSnternational Encyclopedia of Law& loose-
leaf service edited by R Blanpain and publishetld@9 by Kluwer Law International, The Hague, The
Netherlands). Some specialized encyclopedias dévote particular area/subject are also available.
For example, seEncyclopedia of Human Righ¢edited by Edward Lawson and published in 1991 by
Taylor and Francis, Inc, New York}, Concise Encyclopedia of the United Natigpsblished in 2002
by Kluwer Law International, The Hague, The Nethrds),World Encyclopedia of Police Forces and
Correctional Systeméoublished in 2006 by Thomson, New York), aBdcyclopedia of Crime and
Justice(complied by Sanford H Kadish and published in388 the Free Press, New York). There are
also a few acclaimed general encyclopedias thatisable in legal research. They demcyclopedia
Britannica (published by Encyclopedia Britannica Inc, Londoaj)d Encyclopedia Americana
(published in 2006 by Scholastic Library Publishimg, Danbury, Connecticut, USA).

“>William A Katz, Introduction to Reference Warkol 1 (McGraw-Hill, New York, 1969) at 92.

“8 Harold Borko and Charles L Berniéndexing Concept and Metho@academic Press, New York,
1978) 8.

*" In the field of law, there are a good number athlsindexes For details see, Unit 3: Doctrinal and
Non-Doctrinal Legal Researcimfra.
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A reviewis an integrated and organized discussion of iteeature pertaining to a

well-defined subject. It usually covers a limitegkipd of time.

A thesaurusis a book of words grouped by ideas. Its purpaséoihelp identify
synonymous and find the exact woRbget's Thesaurd®&accomplishes this task for
the English language. With an ever-increasingdistechnical words. Thesauri are
also available for many disciplines, including laWhese are compilations of the
vocabulary used to identify concepts in the literatwithin a given area.

2.9.3 Tertiary sources

Tertiary sources include directories, subject gsiigied Union lists.

There are numerous scientific directories that pl@Mist of journals, scientists,
universities. They list their information quite éikhe telephone directory. These help

the researcher to tap appropriate journals andreagdeice on the topic of research.

Union list is the list of all the journals that amgailable either in the given library
(union list for the library) or all the libraries the country (national union list). The
union list for a particular library tells you theurnals the library subscribes to, the
issues of these journals that are available andrissing volumes. Union lists are
invaluable in tracking down a journal. If a journadu need is not available in your
local library the national union list will help ydocate a library in the country that
has a copy.

? Activity 2.5: Classify the following sources of research into prary, secondary
and tertiary ones? People, court files, parliamentaminutes of discussion,
published compilation of Federal Supreme Court Catien Division Decisions,
Black’'s Law Dictionary, Indexes, FDRE ConstitutionRegulations, Unpublished

Materials, Published Books, Wills, Lecture Notestters and Speeches

“8 Christopher Orlando Sylvester MawsdRpget's International Thesauru@xford, New Delhi,
1978). It is also available in a pocket size editisee Christopher Orlando Sylvester Mawgoget's
Pocket Thesauru@ocket Books, New York, 1946).
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2.10MAJOR STAGES IN LEGAL RESEARCH

Invariably every research begins with a questioa problem of some sort. The aim
of research is to knowsbmething moreabout ‘somethingor to discover answers to

meaningful questions through the application oéstfic procedures. Legal research
IS not an exception to this general precept of aese However, undertaking and
executing legal research, as a systematic inqisirg, complex process. It involves a
three-stage process. Each one of them warrants $kié processes are research

planning, research implementation, and presentimgsearch findings.

Research planning requires the necessary sub-gkillgact collection, legal analysis,
legal knowledge, problem identification, legal assaéd, fact analysis, further fact
collection, identification of avenues of researhg generation of key (search) words.
Research implementation, as the second-stage gax;asvolves the skills pertaining
to: identification of problems for resolution, id#itation of relevant research source
materials, location of the source materials, effectuse of the source materials,
analysis of research findings, application of firgh to the identified problem(s), and
identification of further problem(s). While the iithistage process, i.e. presentation of
research findings, requires the skills necessary iftentification of the (research)
recipients’ needs, selection of appropriate formatframework, use of clear and
succinct language, and use of appropriate langsbde-(informatory, advisory,

recommendatory, or demandirfg).

A cumulative reading of these three-stage procestdsgal research and of their
components leads to the following major processes, tlike any other research,

involve in legal research. They may be presentedfiowchart as under:

“9 For further details, see David Scategal ResearcfLawman, India, % edn, 1999).
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Identification and Formulation
of a Research Problem

l

Review of Literature

l

Formulation of a Hypothesis
(where feasible)

l

Research Design

l

Collection of Data

l

Analysis of Data

l

Interpretation of Data

l

Research Report

These stages are not mutually exclusive. They apedontinuously rather than
following the prescribed sequence strictly. Theeordketched above is meant to

provide a procedural guideline for research.

A brief description of each one of the steps isessary here to put the legal process
in the right perspective and to highlight, in brigfeir significance and role in legal

research.

2.10.1 Identification and formulation of a research probita

Identification and formulation of a research probleonstitutes the starting phase of
research. It is the first and foremost step in @sgarch undertaking. In fact, success
of research depends upon the selection of an apareh problem and its proper
formulation. An ill-identified and deficiently foralated research problem invariably
makes the researcher subsequently to loose heéstt in the problem. It also lands

him in a number of unanticipated difficulties attéa stages that may even compel
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him to abdicate his research half a way. A resesrgoal-directed. If the goal itself is
unknown or ill-defined, the research will lead thesearcher nowhere. Thus, it
becomes necessary to have a well-defined and pre@search problem for
meaningful research. It is an old and wise sayhgg ta problem well put is half

solved’.

However, identification and formulation of a resdaproblem is not an easy task. In
most scientific works, the difficulty lies in framg problems rather than in finding
their solutions. ‘It is often more difficult to fthand to formulate a problem’, observed
Merton, a renowned sociologist, ‘than to solve’itA researcher, therefore, has to
constantly remind himself that he needs to putrbsearch problem or research
guestion in a precise way and to phrase it in sugbay that it becomes viable and

allows discovery of new knowledge.

Before formulating a research problem, it is, hogrewnecessary for the researcher, in
sequence, to identify an area of gmneral interestan area or subject-matter of his
special interestrom the area of his general interest, and ancadpam the subject-
matter of his special interest that he would likguire inta Then he has to do a lot of
reading on theaspectidentified for further inquiry. For example, a stdr of law
interested in undertaking research in public laat thappens to be an area of his
general interestHe has then to identify an area of becial interesfrom public
law, say Constitution. There may be an umpteen mumif aspectsof the
Constitution that are of worth probing. Let us assuthat he is interested in the
Chapter Three of the Constitution dealing with Faméntal Rights and Freedoms.
This is not enough for him to formulate a resegoobblem. He needs to select a
Fundamental Right that interests hinoreand from this, he has to identify aspect

of the fundamental right that, according to himsetees further probing. He has to
read a lot on, and about, thepectbefore he ventures into formulating a statement of
problem for his further inquiry. After reading alidbeaspect he is required to put in
a lot of thinking and intellectual input in phragithe aspectin an intelligent and
precise propositional form so that he cangghething meaningfuaut of it. It needs
to put in such a way that it signifies the focusnofuiry as well as its direction.

¥R K Merton,et, al.(eds),Sociology TodayHarper and Row, New York, 1965) XI.
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2.10.2 Review of literature

Once the research problem is formulated, the rekBearneeds to undertake an
extensive survey of literature connected with,tegldo, and/or having bearing on, his
research problem. This is the process wherebydabearcher locates and selects the

references that are relevant for his inquiry.

A scholar of law, at this stage, is expected tceftdlly trace and lay his hands on
standard textbooks, reference books dealing withasing bearing on the research
problem, legal periodicals (to locate researchclagi written, or authoritative

comments made, on the subject or its allied sufjecase reports (to get familiarize
with the thitherto judicial exposition of the preht), conference/symposium/seminar
proceedings, if any, (to acquaint with differenténsions highlighted in, delved into,
or emerged from, the conference/symposium/semir@osiernment or Committee

Reports (to appreciate and understand perspedaivie experts in the field and of

policy-makers), and general web pages (to knowsiagenerging perspectives and
illustrative examples). The researcher has alstake special care to locate earlier

studies done on the problem and to have a quickirgahereof.

However, in the recent past, the literature revpwacess has changed dramatically
with access to computers and specially World WidebViivww) page” Though we
may rely upon almost completely on the Web andcteangines, let us remind
ourselves of two caveat§irst, searching the www is, by itself, insufficient for
literature review. Although many leading journalsdaother published information
from recognized sources are now available on thd,itedoes not have all the
available literature. Using the Web can be thesaEliterature review but it needs to
be balanced with material-very new-published irnrj@als and periodicals that are not
put on the Web and the publications that might Ima¢e been caught by search
engines. Further, local country’s materials fronrgiealized groups may likely to be
under-represented or un-represented on the Webondly it is not always evident

that the information put on the Web is presentediately.

®1 For details see, Diana Botluke Research on the Intern@est Group, 2001).
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Literature review makes the researcher converséhtthhe materials available on his
research problem and their ‘place’, the thithertwplered (and unexplored)
aspects/dimensions of the problem, theoretical badethe problem, and relevant
theories in the field.

Literature review, thus, helps the researcher towkmand to have his preliminary
impressions about:

1. The thitherto explored and unexplored aspects/dsines of the problem and
the explanations offered or issues raised withffetiog solutions therefor.

2. The gaps, if any, in the thitherto-offered expl@ma of the problem/its
dimensions and their inter-relationship and adeguac explaining the
problem/its dimensions.

3. Theoretical and conceptual issues raised, withithrout suggesting solutions
therefor.

4. The operational framework and research techniguees un the previous
research, and their propriety.

Literature review enables the researcher to knowtwdnd of data has been used,
what methods have been used to obtain the datawaad difficulties the earlier
researchers in collecting and analyzing the datee Haced. Main purposes of
literature review, thus, are:

1. To reveal what has been done and written on the tophe past.

2. To ‘map’, with their limitations, the thitherto useesearch techniques,

3. To know the kind of material/data used and theurses.

4. To appreciate adequacy (or otherwise) of the dad udor drawing the
conclusions.

5. To know the central arguments advanced and theeptsicrevealed and
discussed earlier.

6. To acquaint with the patterns of presentation @séharguments and the
concepts and the relationship established (or atieinto establish) between
these arguments and the concepts.

7. To, in the light of the earlier studies, findings\d the problems encountered,
rephrase, with precision, his research problemiores and to devise

appropriate research techniques for smooth operafibis inquiry.
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2.10.3 Formulation of a hypothesis

After extensive literature survey, researcher,ha light of the survey, has to re-
phrase or reformulate his statement of problemedessary.A statement of problem,
depending upon research goals and the nature oirynigpvolved, may take form of
either a mere statement or a proposition indicgbiogsible relationship between two
or more variables or concepts, the validity of whis unknown in the beginning.
Such a proposition is known as hypothesis.

Hypothesis, thus, is merely a tentative assumptiade in order to draw and test its
logical or empirical consequences. It is a tenggttestable statement. A statement to
be a hypothesis must be capable of being testeis Nalidity cannot be put to
empirical confirmation, a proposition, howsoevetraative or interesting may be

ceases to be a hypothesis.

The manner in which a hypothesis is formulated eésyvimportant as it gives

significant clues about the kind of data requird type of methods to be used for
collecting data, and the methods of analysis tauded. It guides the researcher by
delimiting the area of research and keeps him @nright track throughout his

investigation. It sharpens his thinking and focuattention on the more important
facets of the problem under inquiry. Thereforeypdthesis, to be worked with, needs
to be precise, specific, and conceptually cleamilist have empirical referents. It

must also be related to available research techaigu

However, it is important to note that hypothesisiat required in all types of legal
research. A researcher, for example, indulged iplogatory or descriptive legal
research is not required to formulate hypothedmste®ent of problem in the form of
hypothesis, invariably, is required in socio-legedearch or empirical legal research,
wherein the researcher is interested in findingk'libetween a ‘legal fact’ and a

‘social fact’ or is interested in assessing ‘impaicikaw’.

%2 For further details, see ‘Unit 5: Hypothesisifra.
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2.10.4 Research design

After defining a research problem or formulatingyg@othesis, as the case may be, the
researcher has to work out a design for the stRa@gearch design is the conceptual
structure within which research is conducted. Iaifogical systematic planning of
research. The term research design refers to thiee gorocess of planning and
carrying out a research study. It is the procesasefalization of the entire process of

conducting empirical research before its commencenie

Research design is a blue print of the proposesehares. However, the blue print is
tentative as the researcher may not be able taderall the contingencies before he
starts his investigation. He is allowed to meeséheontingencies when he encounters

them in his research journey.

Research design helps the researcher to identifgdwvance the kind of data he
requires, the means to collect them, the methodbeoused for analysis and
interpretation of the data, and presentation of fingings with more accuracy.
Research design, thus, helps him in minimizing timeertainties, confusion and
practical hazards associated with the researchlegroblt helps in enhancing

efficiency and reliability of his findings.

2.10.4 Collection of data

After formulating the research problem (or reforatirg it in the light of literature
review) and preparing a blue print of the reseatie, researcher has now to take a
decision about the technique(s) to be employedotieat the requisite information.
He has to, from a wide range of methods of datkectdn, ranging from interviews
to observations to document analysis, opt for thestmappropriate method(s) for
collecting dat&* However, it is not always easy to take the rightision. It is very
crucial decision having far-reaching consequenceshe outcome of research. The
research method(s), which he chooses, will ultilpateetermine the quality and
propriety of the data and in turn, of the consegjaknesults. In a way, the selected

%3 For further details, see ‘Unit 6: Research Desiipita.
54 For further details, see ‘Unit 8: Basic Tools aft® Collection’jnfra.
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methods of data collection determine the fate «f research. While selecting
method(s) of data collection, the researcher hdaaki® into account the objectives of

his research and the nature and scope the inquiry.

Data can be primary or secondary. Data collectethbyesearcher, by using primary
sources, is primary. The data already collecteddyge other agency and available in
some published form is secondary. In either cHse,researcher has to select an
appropriate method.

2.10.5 Analysis of data

After the data have been collected, the researokeds to turn to the task of
analyzing them. Data, in any form, are raw and na¢uTheir direction and trend is
generally highlighted and reflected with the helpamalysis and interpretation.
Analysis of data comes prior to interpretation. loer, there is no clear-cut dividing
line between analysis and interpretation. Analyss not complete without
interpretation and interpretation cannot proceethauit analysis. They are inter-
dependent. Analysis of data involves a number a$ally related operations, such as

classification or categorization, coding, and takioh.

Classification or categorizatioof data is the process of arranging data in grasps
classes according to their resemblance or affiflitye researcher has to classify his
data into required categories. The categorizatasth be based on the problem under
study or the hypothesis formulated. The categorgtrbe exhaustive and suitable for
classifying all responses. They must be distinepasate, and mutually exclusive.
Coding involves the assigning of symbols or numericakszh of the category of
responses so that raw data can be counted or tatbulabulationis a means of
recording classification in a compact form in sacWay to facilitate comparisons and
show the involved relations between two or moreaides. It is a sort of arrangement

of data in requisite rows and columns.

% For further details, see ‘Unit 9: Analysis andehprretation of Data’infra.
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2.10.6 Interpretation of data

Interpretation is considered as one of the basmpoments of research. It refers to
the task of drawing inference from the collectethd@he inference may be deductive
or inductive. The former involves inferences froengrally abstracts propositions to
particular ones. While the latter is inference frparticular propositions to general

propositions.

Through interpretation, the researcher attemptsetarch for broader meaning of
research findings. He tries to establish link bemvéhe results of his inquiry with
those of another and to establish some explanatoncepts. He, through his
interpretation, endeavors to find and understared ahstract principle that works
beneath his findings. Interpretation opens up aeenues for intellectual adventures
and stimulates the quest for more knowledge. Thegss of interpretation may quite
often trigger off new questions that in turn magdeo further researches. In fact, the
usefulness and utility of a research lie in prap&srpretation of the collected facts.
One should, however, remember that even if datprangerly collected and analyzed,
wrong interpretation would lead to inaccurate andsleading conclusions.
Interpretation, therefore, must be impartial angbdlive. A researcher should explain
why his findings are so, in objective terms. He wdtoalso try to bring out the
principles involved behind his inferences. Howevke, task of interpretation is not an
easy task. It requires a great skill. It is anthet one learns through practice and

experience.

2.10.7 Research report

The last phase of the journey of research is thiengrof research report. It is a major
component of research. Research remains incomyteilereport is written. Through

research report, the researcher communicates ustlaudience. It is an account of
journey of the researcher. However, it is not a glete description of what has been
done during his research. It contains only an accofl the statement of problem

investigated, the procedure adopted and the fisdamgved at by the investigator. It
contains the significant facts that are necessarappreciate and understand the

generalizations drawn by the investigator. A resear is, thus, expected to, through

59



his research report, share with his audience teeareh problem investigated, the
methods used for the collection of data, their ysialand interpretation, and the
results or findings of the study. The purpose aeegch report is to convey to the
interested persons the whole result of the ingunrgufficient details. Contents and
style of the report therefore depend upon the kihdudience it intends to address.
Therefore, there cannot be hard and fast rulesipérg to the contents and format of
a research report. Nevertheless, research repedttoebe presented in such a manner
that its readers grasp the context, methodologyfianihgs easily. A research report
generally needs to contain in it the requisite rimfation about: (i) the problem
undertaken for investigation and objectives therégf methodology adopted in the
inquiry, and (iii) analysis and inferences of intigation and their theoretical and
practical implications, if any.

A general outlay of legal research report has thmegor components. They are:
Preliminary Pages, the Main Text, and the End mattén the first part, a legal

researcher has to put Acknowledgement, Prefacde TdlContents, Table of Cases,
Table of Statutes, Abbreviations, and List of TabM/hile in the second part of the
research report, he has to have different segma&ntss research in the form of
chapters, with appropriate captions, starting ffbmtroduction’ to ‘Conclusions and

recommendations’. Each chapter has to have negebsadings and sub-heading
with proper documentation in the form of footnot&hapters should be written in
concise and simple language. While at the end ef rigport, he has to place
Bibliography, different texts, like statutory prsions refereed to in the main text,
'interview' or 'questionnaire’, etc used by him fata collection, in the form of

Annexures, and Index.

Originality and clarity are the two vital componenf research report. It is the
ultimate test of ones analytical ability and commahon skills. It is an exercise
involving the organization of ideas. Reporting tresearch, thus, requires skills

somewhat different from those needed in the egsl@ses of research.

%% For further details, see ‘Unit 10: Writing a ReséaReport’infra.
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? Activity 2.6: Selecting and Reading two of the above papers nwemd under

activity 2.2(here, the instructor may provide yother research topics), as the case
may be identify and/or formulate: research topiagsearch problems, hypothesis,
literature reviews, research design, data/factsleoled, interpretation/analysis and

research report?

2.11L EGAL RESEARCH IN ETHIOPIA : PERSPECTIVES AND PROBLEMS

The Justice and Legal System Research InstitubEsttment Regulation of 1997
is probably the first legislative instrument thaishrealized and institutionalized legal
research in Ethiopia. Through it the Governmenaldsthed the Justice and Legal
System Research Institute (hereinafter the Insditutan autonomous institute
accountable to the Prime Minister, and assign#teitask of undertaking ‘studies and
research activities with a view to strengtheningl amodernizing justice and legal
system’. Charged with this motto, the Regulatiomdaes the Instituténter alia, to:

(i) review existing laws and design law revisiomgmams, (ii) undertake studies and
research with a view to initiating new legislatiotiet are necessary for the full-
fledged development of the national legal systeim,undertake studies to improve
the efficiency of different organs involved in thdministration of justice, and (iv)

publish and distribute research publicatiohs.

Further, the Higher Education Proclamation No. 3808, realizing the importance
of legal research and role of the institutions ighler education in accomplishing it,
inter alia, stresses the necessity of creating ‘an appreptegal framework’ for
‘research’ in Higher Education for seeking solusiofor national problems and
ensuring proper utilization of potential resouradsthe country. It mentions that
academic staff needs to undertake problem solvingjess and research beneficial to

5" Council of Ministers Regulation No. 22/199Federal Negarit Gazetad" Year No. 8, 28
November 1997, p 653.

%% Arts 4 & 5, ibid.

% Higher Education Proclamation No. 351/206&deral Negarit Gazetad" Year No. 72. %8 July
2003, p 2235.

61



the country’® It also intends to promote contribution of higleelucation institutions

in expanding education and conducting researchowiagly, it addresses to, and
deals with a host of issues relating to rese&ftike curriculum, studies and research
directions, organization necessary to pursue releattlization of research funds,

criteria for establishing University Colleges, ardanization of public institutions.

However, legal research output of Law Schools,udiclg the Faculty of Law of the
Addis Ababa University, the oldest Law School dfiBpia, is far from satisfactioH.
Recently, the Technical Committee, composed ofesgntatives from different Law
Schools in Ethiopia, higher judiciary and Bar, t8 Report on Reform of Legal
Education and Training in Ethiopiahas assessed the prospects of legal research in
Ethiopia. It also identified and delved into mudtibus factors and situations that
have been responsible for poor, rather non-existegtl research in the country’s
institutions of legal education. These problemsdustered in, and discussed under,
the five major self-evident categories. They aflg:dultural problems, (2) problems
related to structure and procedure, (3) problenetea® to resources, (4) problems
relate to competence, and (5) problems of lackebfvarking and forums. For getting
a fair idea of prospects and problems of legalaes$ein Ethiopia, an enumeration,
due to space constraints, of the problems, undgventive categori€, becomes
unavoidable. The problems highlighted in the Repoat

(1) Cultural problems (i) lack of research, reading, and writing cudtuii) lack of
institutional commitment, (iii) lack of team spirfibr research and publication, (iv)
lack of innovation in diversification of publicahs, and problems regarding spheres
of focus in research, (v) weak consumption of redegroducts in the legal
professional community, and poor state of constradeedback, and (vi) inadequate

attention to relevance research to the real lifaabual problems of the society.

% Art 28(3)(b),ibid.

®' See, arts 13, 15-19 & 3ibjd.

%2 See, Research-Faculty Review, prepared by the AAW Faculty outlining its research activities
and highlighting problems encountered. (Unpublisi2806).

% Ministry of Capacity Building, Federal DemocrafRepublic of Ethiopia,Technical Committee
Report on the Reform of Legal Education and Trajnim Ethiopia (Ministry of Capacity Building,
FDRE, Ethiopia, Unpublished, 2006).

% For further details, see, ‘2.4 Research, Pubbeatind Consultancy Serviceiid.
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(2) Problems related to structure and procedur@) lack of faculty-based,

department-based, or institution-based researchnargtion, (ii) lack of transparent,
efficient, accessible, and predictable researcltqaore, (iii) repetitive and useless
assessment and approval proceedings in law sch@iejsjack of guidelines in

directing and monitoring relevance, expedience @nothlem solving effectiveness of
research and publications, (v) lack of clear steshdar publishability and vague
policies that tend to be more prohibitive than Ifetive, and (vi) no publishers

specializing in publishing law books and heavy ajsiublication.

(3) Problems related to resource$) lack of research fund allocated at natiostdte,
university, faculty, department, or institution &s, (ii) lack of books, journals,
internet access and network, database, librareesk bllowance, conference fees, etc,
that create conducive research environment, andaak of incentives-financial and

non-financial such as acknowledgment, and resdassie.

(4) Problems relate to competencé) problem of research capacity which is
manifested by: (a) most lawyers are ill-prepared research, (b) poor research
methodology training at the under-graduate levet] &) lack of staff development
schemes in the area of research and publicationgok of knowledge about writing

and editing, (iii) language limitations-why showldblishable research be in English
only? Why not in Amharic, oromipha? or any of tleedl and working languages?
(iif) most of the junior staff at the law facultiemd/or departments lack [or feel that

they lack] the capacity to formulate a researcheotp conduct it, and supervise it
properly.

(5) Problems of lack of networking and forun(i lack of connections with potential
stakeholders with each other (policy makers, lagise, judiciary, universities, fund
generating agencies, etc.), (ii) lack of forumsu¢rsas public lecture, seminars, and
symposia) and other mechanisms of publicizing meseproducts, (iii) lack of link
with private publishers or companies, (iv) lack amicess to minutes of debates on
bills, and projects of the legislature, and (v)klaaf, or inadequate freedom of

information from various institutions.
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However, currently the Institute and almost eveaylSchool in the country, with the
lead role of the Addis Ababa University's Law Fdgulhave reactivated their
research endeavors and programs, including redegiggtommoncurricula loaded

with rigorous training in legal research and brmggbut Law Journals, and pursuing

them with vigor.

?  Activity 2.7.Think and discuss the reasons for such problems legal
research in the Ethiopian Legal System, and alssdliss the potential solutions
that can be used to solve(at least to reduce) theeblems?

What would be your short term and long term  share?

CHECK YOUR PROGRESS1

» What do you understand by the term ‘research’? &mpits significance in
modern times.
> Describe different types of research and explasicbeharacteristics of each

one of them.

A\

Comment upon the significance of review of literatin research.

A\

Briefly explain the difference between research hods and research
methodology.

What is the significance of knowing research methogly?

Briefly describe the different steps involved inegearch process.

What are major motivations in undertaking research?

What are the objectives of research?

YV V V VYV VY

What is meant by scientific method? Explain itsnfigance and utility in

research.

» Describe and discuss pertinent attributes of ansifie method and evaluate
their utility in a systematic investigation of ac& fact.

» Do you agree with the view that research is muchcemed with proper

collection of facts, analysis and evaluation th&dexplain

» Why to formulate a research problem?
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What are the major steps that need to follow beformulating a research
problem?

Discuss different sources of information and comimgvon their utility in
research.

Discuss and discuss primary and secondary souféefomation

CHECK YOUR PROGRESS?2

YV V. V V V V

What do you understand by the term legal research?

Discuss scope and relevance of legal research.

Comment upon the scope and relevance of legalneseaEthiopia.

Describe major steps in legal research.

Comment upon the utility of legal research.

In what way and for what reasons lawmakers aresgipto get indulged in
legal research? Discuss scope and limitations af sesearch.

Comment upon the nature and scope of legal resdarclegal academia.
Assess its possible contribution in the developmeftlaw and legal
institutions.

Are lawyers supposed to undertake legal researar?what reasons and
extent?

Describe analytical legal research and explaisigsificance?

Write a brief note on perspectives and problemsgdl research in Ethiopia.
Discuss doctrinal legal research and evaluate elstive significance and
potentials in the development of a law.

What is meant by non-doctrinal legal research? hatwvay it contributes to

the development of law and legal system.

FURTHER SUGGESTEDREADINGS

+ C R Kothari, Research Methodology: Methods and Technigidsy Age

International Publishers, New Delhi™2edn, 2004, Reprint 2007), chap 1:
Research Methodology: An Introduction
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T S Wilkinson & P L BhandarkanViethodology and Techniques of Social
Researci{Himalaya Publishing House, Mumbai,"L&dn, Reprint 2005), chap
1: Scientific Social Research, Chap 3: The Researobess

J T Doby (ed),An Introduction to Social Resear¢Btackpole, 1967) 16t.
seq.

Morris R Cohen & Ernest NigelAn Introduction to Logic and Scientific
Method(HarCourt, Brace, New York, 1934)

William J Goode & Paul K Hattylethods in Social Resear¢McGraw-Hill,
1952)

George D Braden, Legal Research: A Variation orOdsh Lament, 5Jr of
Legal Edu39 (1952-53)

S N Jain, Legal Research and MethodologyJridf Ind L Inst487 (1972).

B A Wortley, Some Reflections on Legal ResearclteAfthirty Years, dr of
the Society of Public Teachers of LAMew Series) 249-250 (1964-1965)

P M Bakshi, Legal Research and Law Reform, in Sefnva & M Afzal Wani
(eds),Legal Research and Methodolo@gdian Law Institute, New Delhi,"?
edn, 2001) 111

Frederick C HicksMaterials and Methods of Legal Reseal(d®42, Reprint
1959) 23-31

E P Ellinger & K J Keith, Legal Research: Technigjaad Ideas, 1Wictoria
Uni Wellington L Rex (1979-1980)

E DePoy,Introduction to Research: Understanding and ApmyiMultiple
StrategieqSt Louis, Mosby, 1999)

D C Miller, Handbook of Research Design and Social Measurelf&age,
1991)

John W CreswellResearch Desig(Sage, ¥ edn, 2003)

Kenneth Redden, Legal Research and Law Reportingtimopia, 2 (2)
Liberian Law Journall22-129 (1966).

Ministry of Capacity Building, Federal Democraticepblic of Ethiopia,
Technical Committee Report on the Reform of Leglaicktion and Training
in Ethiopia (Ministry of Capacity Building, FDRE, Ethiopia, Pablished,
2006)
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PROCLAMATIONS

« Justice and Legal System Research Institute Estabént Council of
Ministers Regulations No. 22/19%ederal Negarit Gazetad" Year No.8

% Higher Education Proclamation, 2003, Proc No 350&Federal Negarit
Gazeta 9" Year No. 72, 8 July 2003, p 2235.

+ Federal Courts Proclamation Reamendment Proclamato. 454/2005,
Federal Negarit Gazetd 1" Year No. 42, 14 June, 2005, p 3121.

% Federal Courts Proclamation No. 25/198@deral Negarit Gazete?™ Year
No. 13, 18' February, 1996, p 129.
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UNIT 3
DOCTRINAL AND NON-DOCTRINAL LEGAL RESEARCH

For the purpose of understanding the law of today -

| am content to think of law as a social institain to satisfy social
wants-the claims and demands and expectations iagd|

in the existence of civilized society-by givindest to

as much as we may with the least sacrifice,

so far as such wants may be satisfied or such ckamgiven effect

by an ordering of human conduct through politicallyprganized

society.

Roscoe Pound

| do not see how anyone can possibly understandltve or

know anything of it, except memoriter,

without getting a clear idea of how it is in fagenerated

in society and adapted from age to age to its imraszineeds and uses.

Woodrow Wilson

STRUCTURE

UNIT 3
DOCTRINAL AND NON-DOCTRINAL LEGAL RESEARCH

3.1. Introduction
3.2. Doctrinal Legal Research
3.2.1 Introduction
3.2.2 Aims and Basic Tools of Doctrinal Legal Rasé
3.2.2.1 Aims
3.2.2.2 Basic tools

(i) Statutory materials
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(i) Case reports
(i) Legal periodicals
3.2.3 Advantages and Limitations of Doctrinal Liel§asearch
3.2.3.1 Advantages
3.2.3.2 Limitations
3.3. Non-Doctrinal Legal Research Or Socio-Legaddech
3.3.1 Introduction
3.3.2 Aims and Basic Tools of Non-Doctrinal Legasearch
3.3.2.1 Aims
3.3.2.2 Basic tools
3.3.3 Advantages and Limitations of Non-Doctrihafjal Research
3.3.3.1 Advantages
3.3.3.2 Limitations

3.4. Inter-relation between Doctrinal and Non-dioetr Legal Research

OBJECTIVES

After going through the Unit, you will be able to:

Explain nature and scope of doctrinal and sociadlegsearch
Appreciate aims and basic tools of doctrinal anda-doctrinal legal research

Explain strengths and weaknesses of doctrinal angdioctrinal legal research

YV V V VY

Explain mutual inter-play and inter-relation betwedoctrinal and non-

doctrinal legal research

3.1INTRODUCTION

As mentioned earlier, a scholar of law, interestelbgal research, may adopt any of

the following courses in doing his reseafeh:

% George D Braden, Legal Research: A Variation o@&hLament, Sr of Legal Edu39 (1952-53).
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7. Write a historical essay showing the developmentifield of law or a
particular doctrine.

8. Analyze a legal doctrine, rule, principle or concepsee whether it matches
with the thitherto judicial statements and to sigjgeew set of statements or
principles if the existing ones, in his opinion, mat match. While doing so, he
can highlight ambiguous in the doctrine or gaps/g@lent therein and state,
with rationale and reasons, what are the corrempqgsitions of law that need
to apply. For suggesting correct propositions, lag nely upon the underlying
policy of the doctrine, rule, principle or concept.

9. Write a kind ofsurveyon the recent developments in law summarizing the
most important cases, analyzing how they havevath or deviated from, the
past cases, and make a guess as to what the soults do in future.

10.Write about ‘what | believe in’. This is usually matter of deploring a
legislative or judicial trend.

11.Write about ‘relationship’ between the ‘law’ andetHworld’ i.e. other

behavioral sciences.

These broad five options available to a legal sohoén be divided into two broad
categories of legal research: (1) doctrinal legakearch, and (2) non-doctrinal regal
research. Doctrinal legal research is defined asareh into legal doctrines through
analysis of statutory provisions and cases by pipdication of power of reasoning. It

gives emphasis on analysis of legal rules, priesigr doctrines. While non-doctrinal
legal research is defined as research into relstipnof law with other behavioral

sciences. It gives prominence to relationship of \@ith people, social values and
social institutions. It endeavors to highlight ttedationship between law and other
behavioral sciences and social facts. It involvapiecal inquiry into the operation of

law. Here inquiry is directed to some manifestabbinuman behavior as law affects
it or as it affects law. The researcher wants tovkio what extent certain legal rules

work or have worked.

Doctrinal legal research endeavors to develop tbegorand non-doctrinal legal
research endeavors to see as to whether the thetine doctrines, that we have
assumed are appropriate to apply in society atvangitime, are still valid and

relevant. Non-doctrinal legal research helps to wdsether the theories assumed (in

70



law) work in the way they should. Doctrinal legakearch is, therefore, ‘reseatoh
law’ while non-doctrinal legal research is ‘resdmrabout law’. It involves a
systematic exposition, analysis and critical eviadumaof legal rules, doctrines or
concepts, their conceptual bases, and inter-refstip. To put it in a different way, a
doctrinal legal researcher indulges into analy$iblack-letter’ of law. He therefore
sticks pretty close to the primary source materiaisthe Constitution (where legal
system have one), to legislation (statutes, statuttstruments) and to the leading
judicial decisions (the precedents). While a nontdioal legal researcher is interested

in knowing ‘law-in-action’ through empiricism.

As the place and source of datamely substantive legal rules, doctrines, or concepts
and judicial decisions thereon, required for doetrilegal research is law library,
doctrinal legal research is nicknamed as ‘arm-chasearch’, or ‘basic or
fundamental research’. While, non-doctrinal legakearch, which gets its data
primarily from sources other than law [i.e. socjeand focuses on ‘social reality of
law’ rather than on ‘law’ itself, is also known asmpirical research’, ‘socio-legal

research’, ‘sociology of law’ or ‘non-library reseh’.

3.2 DOCTRINAL LEGAL RESEARCH

3.2.1 Introduction

Doctrinal legal research, as conceived in the legsarch domain, is research ‘about’
what the prevailing state of legal doctrine, legak, or legal principle is. A legal

scholar undertaking doctrinal legal research, foeee takes one or more legal
propositions, principles, rules or doctrines agaating point and focus of his study.
He ‘locates’ such a principle, rule or doctrine statutory instrument(s), judicial

opinions thereon, discussions thereof in legaltises, commentaries, textbooks,
encyclopedias, legal periodicals, and debates)yif that took place at the formative
stage of such a rule, doctrine or proposition. &atter, he ‘reads’ them in a holistic
manner and makes an ‘analysis’ of the material elt ag of the rules, doctrines and
formulates his ‘conclusions’ and writes up his gtudor example, a legal researcher
interested in criminal law might start with propasn dealing with right against self-
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incrimination. Research then takes place in theliakary, where he will ‘locate’ the
proposition (along with its different contours) aitd discussions in treatises and
textbooks on criminal law, criminal procedure, ammhstitutional law, encyclopedia
and leading legal periodicals. He will also try locate all relevant judicial
pronouncements of the higher judicial institutiatedved into the right against self-
incrimination. He will then ‘read’ these materiasd ‘analyze’ them by applying his
power of reasoning and will, premised on analytpsispective and the material used,
draw some conclusions about the proposition. Hae t#l write up his study. He
may, in his study advance a set of formulationgpsttive or otherwise, with
convincing ‘reasoning’ about the proposition-thghtiagainst self-incrimination. He,
in his research report, may offer an alternativengeehensive paradigm of the
doctrine. With a view to drawing parallels betwela doctrine or rule under inquiry,
he may also find a comparable doctrine or rule frotimer jurisdictions. He may,
depending upon ‘objectives’ of his research, alsmppse a new formulation of the
rule or doctrine, a model statute or a statutovision. He may also highlight the
purpose and policy of law that exist and may prepebkat it ought to be.

Doctrinal legal research, thus, involves: (i) sysic analysis of statutory provisions
and of legal principles involved therein, or dedviherefrom, and (ii) logical and

rational ordering of the legal propositions andngiples. The researcher gives
emphasis on substantive law rules, doctrines, guacnd judicial pronouncements.
He organizes his study around legal propositiortsjadicial pronouncements on the
legal propositions of the appellate courts, aneéiotonventional legal materials, such
as parliamentary debates, revealing the legislatitest, policy and history of the rule

or doctrine. Classic works of legal scholars onl#ve of torts and administrative law

do furnish outstanding examples of doctrinal legakarch.

Doctrinal legal research, in addition to analytioahe, may be historical or
comparativé® Historical legal research, unlike analytical odeals with the past. It
throws light on the past to understand the predeekplores the circumstances that
led to the adoption of the existing law. It giveslae to the reasons why a particular

provision of law or law was framed in the form imieh now it appears. It also often

% For further details see, ‘Unit 4: Models of Ledi@search and Current Trends in Legal Research’,
infra.
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reveals that a particular existing provision/lawllyf justifiable at the time when it
was introduced, is no longer justifiable because thasons/circumstances that
justified the original inclusion of that provisitewwv are no longer valid. While
comparative legal research, as evident from its, tinvolves comparative study of
comparable laws or legal institutions from differgarisdictions. It exhibits the

lessons that can be learnt from each other’s &sland achievements.

3.2.2 Aims and Basic Tools of Doctrinal Legal Resea
3.2.2.1 Aims

Doctrinal legal research, as stressed earlier,lwegorigorous analysis of statutory
provisions and judicial pronouncements thereon. fdsearcher organizes his study
around legal provisions, principles, concepts octdioes and judicial statements
relating thereto, and/or reflecting thereon. He aoly makes analysis of statutory
provisions and of case law, but also logically agstematically arranges the statutory
provisions and judicial pronouncements to deducelegal reasoning and rationale,
some legal propositions. Doctrinal legal reseatiohs, (i) aims to study case law and
statutory law, with a view to find law, (ii) aim¢ eonsistency and certainty of law,
(i) (to some extent) looks into the purpose amdiqy of law that exists, and (iv)

aims to study legal institutions.

Therefore, doctrinal legal research should not bdetmined merely because it
revolves around statutes and judicial decisionsiminensely contributes to the
continuity, consistency and certainty of law. Is@linitiates further development of

legal principles and doctrines.

Doctrinal legal research mandates the legal resBeano ‘locate’ the required apt
statutory provisions and judicial reflections thmrethat have bearing on the legal
doctrine, concept or rule under inquiry. Such liegige provisions and judicial

decisions constitute the basic data for a doctiegdl researcher.
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3.2.2.2 Basic tools

Where can a legal researcher find the requiredtstatand judicial decisions? He can
‘locate’ the requisite data in the apt statutorytemnals and case reports. The former
refers to, and includes in it, the relevant Acts Rdrliament (along with the
amendments made thereto from time to time); seagnolasubordinate legislations
(in the form of rules, regulations, orders, notfions, byelaws, and statutory orders)
made thereunder. While the latter, refers to caperts thaverbatimreproduce cases
decided by courts. Statutory material and casertepmnstitute primary research
tools for doctrinal legal research. However, initdd to these original sources of
data, the researcher may have to look into secgrsdarrce materials such as research
articles published in leading legal periodicalgt tend reference books on the subject.
He may have also to refer to parliamentary debatesother Government records and
reports for getting further ‘insight’ into the ldgarinciple, doctrine or concept under

inquiry.

The basis tools of a doctrinal legal researchers, tlare: (i) statutory materials, (ii)
case reports, (iii) standard textbooks and referdsanks, (iv) legal periodicals, (v)
Parliamentary Debates and Government Reports,\antlicro films and CD-ROM.

These tools, depending upon the nature of infoomathey contain, may be re-
categorized into primary and secondary sourcesfofmation. National Gazette and

Case Reports fall in the first category, while test fall in the latter.

(1) Statutory materials

Legislative Acts constitute one of the basic tawlsloctrinal legal research. However,
a plethora of subsidiary or secondary legislatiorthe form of rules, regulations,
byelaws, notifications, statutory orders or direes is found in the modern national
legal system. In fact, in a contemporary legal eaystthe quantum of executive
legislative instruments overweighs the primary oresrther, Acts of Legislature,
with a view to coping up with the changed circumsts and/or social or political
perceptions, undergo frequent changes through ameamd. Sometimes, an Act of
Parliament, when it, in the opinion of Legislatubecomes obsolete or redundant, is

replaced by another one.
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Acts of Legislature as well as amendments theret raquired to publish in
(National) Gazette before they become operativ@raments of executive legislation
are also published in the Gazette. National Gazetéeefore, constitutes an authentic

primary source of statutes and statutory provisions

Sometimes, some law publishers publish, with shotes and requisite disclaimer,
leading and frequently referred to statdtetn some jurisdiction&® almost all the

statutes, with comprehensive comments, are pulblisha series of volumes.

Reference to statutes and statutory provisionsgriakly with analytical comments,

can also be found in standard textbooks and reteréooks, including ‘cases and
materials’® on the subject. However, most of the times, thesblications, for

obvious reasons, do not include the latest amentintenthe statutes and judicial
statements thereon. Hence, the researcher hasokoftm subsequent legislative
changes and latest cases on the matter underyndiie sole reliance on these books
may lead to an incomplete and misleading resedtalther, textbooks as well as
reference books, owing limitation of space, covdmraad area in the compressed

form. Therefore, some ideas may be left with sooreary remarks by the authors.

Nevertheless, a researcher working on a relatively theme is advisable to start with
the textbooks, reference books, and ‘cases andrialateon the subject. It will also
enable him to acquaint himself with and understahe basic principles and
dimensions of the theme or the subject under irgegsdn. It will also help him to
find several other pertinent sources of study aswdi#d cases, with comments, on the

subject.

" For example, in India, Eastern Book Company andvéisal Law Publishers are known for
publishing bare text (with short notes) of ActdRafrliament. Similarly, Blackstone Publishers frdra t
UK publishes Statutes enacted by the British Padiat.

% For example, in Englanddalsbury’s Laws of EnglandndHalsbury’s Statutesand in IndiaAIR
Manual periodically publish text of statutes, with commt® in a series of volumes. These
publications are widely used by legal researchemddwide. These publications give detailed andaip t
date account of the law on a particular subject.

% In the legal discipline, it has now become almastommon practice to bring out ‘cases and
materials’ and ‘handbooks’ on a particular subjé@ttese ‘cases and materials’ and ‘handbooks’ help a
researcher to gain ‘working insight’ in the subjethis inquiry as well as to locate further refares.
For example see, J C Smitgmith & Hogan criminal Law-Cases and MaterialkexisNexis
Butterworths, 8 edn, 2002), C M V Clarkson & H M Keatin@riminal Law: Texts and Materials
(Sweet & Maxwell, London, % edn, 1998), Martin Dixon & Robert Maccarquodat®ases and
Materials on International Law(Blackstone Press, Ltd,"2edn, 1991), and Keith Walmsley,
Butterworth’s Company Law HandboglkexisNexis Butterworths, f9edn, 2005).
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Sometimes, the researcher may have also to looktlt debates that took place on
floor of the House on the draft statute when it vilmsthe making. Reading of
Parliamentary Debates will enable him to get aaged with the underlying
legislative policy of the statute. It will also sl the different alternatives suggested
on the floor of the House and the reasons for theieptance or rejection in the final
version of the statute. Such an acquaintance wdbubtedly lead to a well-reasoned
in-depth analysis of the statute. It may also bevoith exercise for a doctrinal legal
researcher to look for (and to have peep thereprea& post-legislative Reporfson
the statutes under inquiry. A peep into these tepaill divulge different underlying
legislative currents and paradigms and therebyeméble him to have deeper insight
into the legislative and operational facets of $teute(s)/statutory provision(s) under
consideration. Further, a look into Parliamentagb&tes and Government Records
may exhibit some hidden or new dimensions of thetrdee or legal principle under
investigation.

(i) Case reports

In almost all the common law legal systems, judidicisions of higher courts are
published in Case ReportsA doctrinal legal researcher, therefore, has ¢ fior the
apt Case Reports for laying his hands on the redqyudicial pronouncements for his
analysis.

In addition, in these jurisdictions one finds a memof well-articulated case dige$fs.

Case Digests, which refer to all the reported ¢gslay a significant role in collecting

" In common law jurisdictions, sometimes, controiadrsraft legislations are refereed to the Joint
Parliamentary Committee for its consideration ardommendations to the Parliament. It is also
common practice in these jurisdictions that the L@ammission, on its own or on direction of the
Government, minutely examines the substantive dsas@perative aspects of the given Act and offers
proposals for reforms.

L For exampleAll England ReportefAll ER) andWeekly Law Repor®LR), which publish judicial
pronouncements of all the higher judicial instibu$ in the UK, are useful for locating cases deatide
by the higher courts. While in India, courts andadleresearchers rely upaxl India Reporter(AIR)
[publishes cases decided by the Supreme Courtdi land by all the State High Court§jupreme
Court Reporter(SCR) [publishes cases handed down by the Sup@oue of India],Supreme Court
Cases(SCC) [publishes only cases decided by the Supr€mart of India], for locating judicial
decisions of the higher courts.

2 n India, for exampleYearly Digest Five Yearly DigestFifteen Years Digestand Fifty Years
Digest etc, are quite helpful to a legal researcher.s€hgublications, as revealed in the respective
titles, give citation of the original case alongttwia brief summary of legal principles used and
involved thereinAmerican Digest Syste(published by St Paul, Minn. West Publishing C&A) and

US Supreme Court Dige§published by Lawyers Cooperative Publishing CewiNYork) are widely
used digests of casdadex to Supreme Court of Canada ReparidSupreme Court Casese widely
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cases on a particular subject/topic. They undeyiassist the researcher in ‘locating’
relevant judicial decisions and grasping quickly kagal principles laid down therein.
As mentioned earlier, textbooks and reference baok&he subject contain cases on
the statute(s) and statutory provision(s) undeuinyg But the case law dealt under
these books may not be comprehensive and up-to-flateors of the textbooks and

reference books may omit cases not consideredamtidny them.

Almost all the legal periodicals published from coon law countries invariably
devote some of their pages for ‘Case Comments’ @hetomments by experts on
leading cases are published. Some periodicalscstain a segment on ‘Notes on
Cases’ wherein brief but pertinent comments on/ansummary of, contemporary
leading judicial decisions are published. A cardbak at these pages will help the
researcher in identifying apt cases that desemsdrious attention and analysis in his

research.

Further, Annual Survey® publishing a summary of the most important case$ a
outlining the consequential development in différeranches of law, may also be a
significant tool for finding cases on the identifistatutes or statutory provisions. In
such a survey, an expert of repute in the field,andy identifies significant judicial
decisions rendered in the field during the yearemnslirvey but also makes their
analysis with a view to finding the way in whictethhave followed or deviated from
the past judicial dicta and judicial reasons gitlegrefor. Based on such analysis, he
also sketches the development, progressive orwitterof the law in the field during
the year under survey and predicts future coursieeélopment.

(i)  Legal periodicals
It may also be necessary for a doctrinal legalaedeer to know what others have

said and found in the area of his research. Thexefoe is required to look into

research articles published in legal periodicalsepiute. Research articles published

used digests of cases in Canadaconsolidated index of three yearsAdf England Law ReportAll

ER) is widely used in the UK and outside for longticases decided by different courts in Great
Britain. For a scholar of international law, MaiprM Whiteman, Digest of International Law
(Department of State, Washington, USA), a multitwoé, is a useful reference.

3 For example, seAnnual Survey of Indian Lavan annual publication of the Indian Law Institute
New Delhi, India.
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on the topic/theme of inquiry are of immense helpd doctrinal legal researcher. A
reading of these articles not only unconscioushpires him to pursue his inquiry
with vigor but also helps him in crystallizing hideas that are still imprecise. These
articles may expose him to some new dimensionsgeas of the problem, which he
has not been so far able to conceive. It may atdo him in assuring himself that he
has not missed anything pertinent from original rees. Further, he may

unconsciously learn the ways of effective persuasiod presentation of his inquiry.
To put simply, it becomes necessary for a legalolsechto know what other

researchers have said on the topic to: (i) segkratson, (ii) crystallize his ideas, (iii)

organize his thoughts, and (iv) ensure that herftasmissed any original sources.

Hence, legal periodicals become indispensable tfalectrinal legal research.

However, he may come across a number of legal giedls with an umpteen number
of research articles written by scholars of reputine field. Some times, he may feel,
rightly so, that it is impossible for him to go evthrough the Table of Contents of
these legal periodicals (with numerous issues tfigte ‘locate’ research articles that
are ‘relevant’. He may carry a feeling of reluctgnsinking, forever, in these

voluminous legal periodicals.

However, there are a good numbeirafexegpublished by commercial organizations
and academic and professional bodies that helprhilocating’ research articles with
comparatively lesser efforts and time. Some ofat@aimed and widely useéddexes

for locating articles are:

1. Index to Legal PeriodicalsThelndexis prepared and published since 1908 by
the American Association of Law Libraries, New YorKkt indexes various
legal periodicals published in the United Statesn&la* Great Britain,
Northern Ireland, Australia and New Zealand. Aggclare indexed ‘subject-

wise’ as well as ‘author-wisé®

" The Canadian Association of Law Libraries haststhbringing out its owindex to Canadian Legal
Periodicals,as thelndex to Legal Periodicalbas not includedll the Canadian titles published ail

the periodicals published in Canad@e Index to Canadian Legal Periodicatglexes all the titles
published inall the Canadian periodicals. Like otHedexes it gives subject-wise and author-wise
index of articles. It also gives book review inded table of cases.

5 It also gives an index of ‘cases’ commented upothe periodicals indexed therein. It also gives
index of book reviews published in the periodicasered by théndex
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2.

Index to Foreign Legal Periodical§heindexis prepared and published since
1960 by the Institute of Advanced Legal Studieshef University of London,
London, in co-operation with the American Assoadatiof Law Libraries,
New York. It is published in three quarterly pacsvering the contents of
legal literature received over the period Octoloedune and it is followed by
an annual volume cumulating the first three padrtsidexes articles published
in legal periodicals published from the countriéiseo than the United States,
Great Britain, and the countries of the British @oomwealth whose systems
of law have a common law basis. It thus complemants to a limited extent,
duplicates théndex to Legal Periodicals

It gives ‘subject index’, ‘author index’ and ‘boaleviews’. It also gives
‘geographical index’ giving by country, subject aneladings used for article
mainly concerned with laws of a country or courstrie

Index to Periodical Articles Related to Lawhis indexcommenced in 1958.
It is compiled by the librarians of the Yale andi@obia Law Schools. It has
coverage of selective articles published in Englisloughout the world,
which were not covered bipndex to Legal PeriodicalandIndex to Foreign
Legal Periodicals

Index to Indian Legal Periodicaldt is a half-yearly publication of the Indian
Law Institute, New Delhi. Its publication started 1963. It indexes articles
(subject-wise and author-wise) published in leadilegal periodicals
published in India includingYearbooks and other annual publication
pertaining to law. It also indexes case commentslaok reviews published
in these periodicals.

Legal Journals Index The publication started in 1986 from the UK. It
indexes research articles published in legal perabsl published from almost

all the common law countries.

In addition to theséndexes a few legal periodicals bring out their ov@umulative

Index (of a certain period}® Such aCumulative Indedists articles, author-wise as

8 A scholar of law, for example, may fir@umulative IndeXcovering a certain duration or issues) of
Modern Law RevieyMod LR), Law Quarterly RevieWLQR), Criminal Law ReviewCrim LR), Yale
Law Review(Yale LR),Harvard Law Revie@iHar LR), International and Comparative Law Quarterly
(ICLQ), American Journal of International LawAJIL), American Journal of Comparative Law
(AJCL), Tulane Law ReviewandJournal of the Indian Law Institut@lILI), and of many other legal
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well as subject-wise, published in different issakthe periodical. It also gives index
of cases refereed to, and books reviewed thereinelps a legal scholar to locate

relevant articles published over the years in égall periodical.

Bibliographies on certain subjects are also available to a legakarcher. Such
bibliographies also help him in locating researdicles, books, and reports on the

subject of his inquiry.

However, a researcher may find an umpteen numbarticfes published in different

periodicals that deal with or touch upon same, laimar identical themes expositing
him, in a way, to repetitive ideas pertaining tog @xplanations of an identical theme,
concept or doctrine. In such a situation, he, \&ithiew to saving his time and energy
without compromising with the need to know ‘comn®mr ‘view points’ of others

on the subject of his inquiry, will have to opt farfew leading articles written by
authors of eminence in the field. A fairly trainegsearcher will be able to easily
identify such articles by merely looking at théetior reading abstract or conclusion of

the research papers and professional standingegbtinal carrying them.

A legal researcher may also gather comments ost#tetes/statutory provisions and
cases thereon from standard textbooks and refetsyaes on the subject. However,
there is basic advantage of an article over a tektland reference book. A research

paper, unlike a textbook or reference book, de#ls avspecific issue(s) in depth.

3.2.3 Advantages and Limitations of Doctrinal Leggkesearch
3.2.3.1 Advantages

Doctrinal legal research has a number of advantamets credit. A few pertinent
among them are outlined here beldwrst, doctrinal legal research, which basically
involves analysis of legal principles, conceptsioctrines, their logical ordering and
systematizing of legal propositions emerging threref has some practical utility. It

provides quick answers to the problem as the relserniis continuously engaged in

periodicals of international repute in any well-ggped law library. TheBritish Yearbook of
International Lawalso brings outumulative indexf articles, notes and cases published in iteubfit
issues during the period of cumulative index.
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the exposition and analysis of legislation and daseand the integration of statutory
provisions and judicial pronouncements into a ceherand workable body of
doctrine. It provides lawyers, judges and otherthwhe tools needed to reach
decisions on an immense variety of problems, ugualth very limited time at
disposal. Empirical research, unlike doctrinal legaearch, takes much more time to
draw conclusions. In this connection, the followingservation of Kenneth Culp

Davis deserves our attention. He observed:

--- [I]t may be a hundred or several hundred yémfore we get truly
scientific answers to some of the questions | ammgrto explore, and
we need to make some judgments in the meantimene $d the most
useful thinking can be unscientific, impressiomistntuitive based on
inadequate observation or insufficient data or widesses or
imagination. Scientific findings are obviously tloeg term objective,
but a good many judgments which fall far short @estific findings

are valuable, respectable and urgently ne€ded.

Secondlya doctrinal legal researcher, through his angs|ygiempts to test the logical
coherence, consistency and technical soundneskegabproposition or doctrine. His
knitting of legal principles or doctrines, with salireasoning, may lead to a well-
developed law. In this context, evolution and depeient of law of torts and of
administrative law, for example, stand as clagstimony of doctrinal legal research.
Thirdly, doctrinal legal research contributes in our ‘ustending’ of ‘law’, legal
concept or doctrine, and legal processes in arbgtg as it offers logical exposition
and analysis of such a law or a doctrine or legsiesn. Such an analysis also reveals

(in)consistency in, and (un)certainty of, the lé®gal principles or doctrines.

Fourthly, a scholar of law indulged in doctrinal legal @®d, in a systematic way
and with convincing reasoning, exhibits ‘inbuiltbbpholes’, ‘gaps’, ‘ambiguities’ or

‘inconsistencies’ in the substantive law inquiratbias well as in some of principles
or doctrines embodied therein. He thereby invites Legislature to plug them
through amendments (or to repeal it or substituby another piece of legislation if it

" Kenneth Culp Davis, Behavioral Science and Adniiative Law, 17Jr of Legal Edul37 at 151-52
(1964-65).
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is with full of defects or a proved ‘failure’) shat the law can be more purposive and
effective. Such a legislative move, either leadiogamending the law or replacing it
by another one, results in the development or ivgmmeent of the law. Further, a
comparative analysis of identical legal rules, @mts or doctrines from different
systems of law by a scholar of law gives a furihgretus to improvement of the law,

legal concept or doctrine, as the case may be.

Fifthly, a doctrinal legal researcher, through logicaleardy and systematizing of
legal propositions that emerged from his analys @asoning may initiate a theory
in the concerned field of law. Such a theoreticalppsition, in due course of time,
may gain further support from the researcher hifmmebther researchers working in
the field. In other words, doctrinal legal reseanelps in theory building.

Sixthly, a doctrinal legal researcher, through his systiemanalysis of legal
principles, concepts or doctrines, in the light jodlicial statements, may predict
‘future’ of the principle, concept or doctrine, fgobable ‘contents’ and ‘directions’

in which it is likely proceed in future.

Seventhly doctrinal legal research provides a sound bamisnbn-doctrinal legal
research. Socio-legal research requires a strosg lb& doctrinal legal research.
Before a scholar of law embarks upon non-doctnieakarch, it is necessary for him
to acquire sufficient grounding and experience actdnal legal research. Unless he
understands the legal doctrines, case law and iegi#utions, he can hardly venture
into socio-legal research. In the absence of stitwege in doctrinal legal research,
non-doctrinal research is bound to be a futile ifidictuous exercise. The utility of
non-doctrinal research very much depends upon bilgyaof the legal scholar to
translate his findings and data into legal doctiaad concepts. Upendra Baxi, in his
monograph captionedbcio-Legal Research in India: A Programschfifobserves,
and rightly so, that ‘law-society research canhoive on a weak infra-structure base
of doctrinal type analyses of the authoritativealegraterials’. ‘Legal and policy

studies of the state of law’, he further observeyvide not merely an assurance of

8 Upendra BaxiSocio-legal Research in India-A Programschfifidian Council of Social Science
Research (ICSSR), New Delhi, 1975). Also reprinitedS K Verma & M Afzal Wani (eds).egal
Research and Methodolog@indian Law Institute, New Delhi,"2edn, 2001), at pp 656-657.
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sound understanding, but may also hold promise eddad starting-points for
sociological researcH® The reason is obvious. It will be difficult for kgal

researcher to venture into highlighting, throughpeical research, operational
dimensions of law and legal institutions, the lotdcks in their implementation and
suggesting solutions to overcome these defectuithaving in-depth knowledge of
the legal doctrines, case law and legal institioRurther, such knowledge is
essential for identifying ‘issues’, ‘delimiting @® of his inquiry, formulating apt
‘hypothesis’ for inquiry, and devising appropriaategies and tools for collecting
relevant data. In the absence of these, the sgpialoresearch will be like a boat
without a rudder and a compass, left in the open $be whole exercise of the

researcher will be fruitless.
3.2.3.2 Limitations

Doctrinal legal research, in spite of the abovetmeed strengths, suffers from
certain limitations of worth noting. They are:

First, analysis of the legal principle, doctrine undeguiry, in particular, and of ‘law’
in general, and the consequential projections efdbctrinal researcher, ultimately,
become ‘subjective’ and exhibit his ‘perceptionoabthe inquired subject-matter. A
different perception of the same legal principlenaept, doctrine or law by another
scholar(s) of law, therefore, cannot be ruled damt.other words, doctrinal legal
research, depending upon the reasoning power alytiaal skills of the researcher,
may lead to different ‘perceptions’ and ‘projecsonf the same legal fact, concept or
doctrine when different scholars of law analyzeTihus, different scholars may
perceive a legal fact or doctrine differently witually convincing logical reasoning.
Secondly a doctrinal legal researcher gathers the polioynfhis own experience,
authoritative statutory materials, case reportsg &ms reflections thereon. His
‘inquiry’ into a legal principle or concept or lawherefore, does not get any support
from social facts or values. His research, undépjdiecomes merely theoretical and
devoid of any social facts. Consequently, his ‘pctpns’ of law and ‘predictions’
regarding changes in the law are bound to be &an fsocial reality and inadequate.

bid., at p 648.
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When law is viewed as an effective instrument afie@conomic transformation, it
becomes necessary to see it (law) in the lighofas facts and values. It also needs
to be studied and analyzed in terms of its actuwakimg and consequences and not as
it stands in the book. Obviously, doctrinal legasearch, in this context, becomes
inadequate and inapt. Further, contemporary sgaal-oriented law requires pre-
legislative study to know and appreciate the ebdgal factors that have played
significant role, positive or negative, in shapitige legal rule or doctrine in the
present form. Doctrinal legal research, by its rgtuwdoes not bring such pre-
legislative issues in its ambit. It is also notyidquipped for such a study.

Thirdly, doctrinal legal research does not involve a stfdye factors that lie outside
law or legal system but have directly or indiregtifluenced the operation of the law,
a legal rule, concept or doctrine. Sometimes tl&aling stakes and prejudices of a
dominant social group may hamper the law’s opematind success. A study of such
extra-legal factors, interests and prejudices, efioee, becomes necessary for
understanding their role and contribution in makiing law or doctrine effective, less
effective or ineffective in its operation. Suchtady also becomes desirable, rather
inevitable, to devise appropriate legislative ofigyeoriented measures to do away
with the factors that are desisting/have desidtedaw to be effective or to minimize
their adverse effects on the law’s performance.tidwa legal research practically
overlooks the need to study these factors.

Fourthly, a doctrinal legal researcher puts his sole reéazn, and gives prominence
to, traditional sources of law and judicial pronoements of appellate courts. The
actual practice and attitude of lower courts anddrhinistrative agencies with quasi-
judicial powers, whose judgments remain unrepordee ,left unexplored in doctrinal

legal research.

A comparative look at the advantages and limitatioh doctrinal legal research
outlined in the preceding paragraphs may createriaus doubt about utility and

relevance of doctrinal legal research. Howevertridwa legal research should not be
undermined simply because it, through analysistafusory provisions and cases,
revolves around legal principles and doctrines, iansl, therefore, devoid of ‘social

facts’ or is far away from ‘social reality’. Doatdl legal research, contrary to this
general belief, is in fact involves consideratidrsocial value, social policy and the

social utility of law. A scholar of law observed:
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It is naive to think that the task of a doctrinakearcher is merely
mechanical - a simple application of a clear preoedr statutory
provision to the problem in hand, or dry deductivgic to solve a new
problem. He may look for his value premises in th@tutory

provisions, cases, history in his own rationalityl aneaning of justice.
He knows that there are several alternative soiatitb a problem
(even this applies to a lawyer who is arguing sedasfore a court or
an administrative authority) and that he has topadane which

achieves the best interests of the society. Theggsidalways
unconsciously or without admitting think of the sbautility of their

decisions, --&°

Conventional legal materials contain a lot of dat&h which a doctrinal legal
researcher may make a significant contribution to oanderstanding of legal
processes. The basic need is for a conceptiorsefireh that, even if it is confined to
traditional legal materials, ask the most meanihg@iestions that such materials may
help answer. A doctrinal legal researcher, throceyleful content analysis, qualitative
and quantitative, of case reports and other coimwegit legal source materials, can,
inter alia, identify the processes through which a doctrisefarmed, the values
preferred and articulated thereunder, and its uyidgrpolicy and goal. Conventional
legal materials are also of some help in tracirg dbtual consequences adopting a

doctrine 8!

3.3NON-DOCTRINAL LEGAL RESEARCH OR SOCIO-LEGAL RESEARCH

3.3.1 Introduction

However, in the recent past, doctrinal legal rededuas received a severe jolt due to
change in the political philosophy of law from tlaéssez faireto the welfare state
envisaging socio-economic transformation through End legal institutions, the

8 S N Jain, Doctrinal and Non-Doctrinal Legal Resba 7Jr of Ind Law Inst516 (1975). Reprinted
in, S K Verma & M Afzal Wani (eds).egal Research and Methodolo@yndian Law Institute, New
Delhi, 2 edn, 2001) 68 (74).

81 Ernest M Jones, Some Current Trends in Legal Relsed5Jr of Legal Edul21 (1962-63).
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consequential new substantive and functional fackiaw, and certain compelling

pragmatic considerations arising from this metarnoss.

Prominent reasons and arguments stressing thefae@tuiry into social facets of
law are: First, the emergence of sociological jurisprudéficand its underlying
philosophy assigned ‘law’ the task of ‘social eragrning’. Almost every modern
civilized State perceives ‘law’ as an active instant of socio-economic justice and
thereby a vehicle of social engineering. This neperational facet of law has
inevitably led to enactment of enormous statuteth veipecified socio-economic
drives. In fact, we have come to live in an agefisocial welfare lawsSecondlyin
the light of such a role assigned to law, it isugdj it becomes necessary to look into
the ‘factors’ or ‘interests’ of the Legislature thalay significant role in setting the
legislative process in motion and in identifyinge theneficiaries thereof and the
reasons therefor. These ‘factors’ and ‘intereshst putting law in motion for the
desired planned socio-economic change), indicatber dictate, ‘framework’ of the
law as well reveal the choices opted by the Letyistawhen it faced with alternative
‘paths’ towards, or ‘strategies’ for, the intendedislative goalThirdly, it becomes
necessary to carry out frequent attitudinal studieshose whose legal position is
sought to be modified by a given law as well aghafse who are vested with the
power of interpreting and implementing it so thia¢ t_egislature, armed with this
feedback, can fulfill its job in a more satisfagtonannerFourthly, a number of facts
or factors that lie outside a legal system maydspaonsible for non-implementation
or poor implementation of a given piece of socggislation. A systematic probe into
these factors and their influence on the operaifdaw, therefore, becomes necessary
to identify these bottlenecks and to design appatgistrategy to remove them or to
minimize their influence on the law so that the laan be made an effective
instrument of socio-economic transformatiéifthly, there is nearly always a certain
‘gap’ between actual social behavior and the beltagdémanded by the legal norm
and certain ‘tension’ between actual behavior aedally desired behavior.

Identification of the ‘gap’ and ‘tension’ as wellk dactors responsible therefor

82 See, Roscoe Poundirisprudencevols 1-3 (St. Paul, Minn., West Publishing CoSA). Also see,
M D A FreemanLloyd’s Introduction to JurisprudencgSweet & Maxwell, London, '6edn, 1994),
chap 7: Sociological Jurisprudence and the Socjoddd.aw.
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becomes necessary for strengthening potentiaiofk a vehicle for socio-economic

justice.

It is, thus, stressed that an investigation ithopugh empirical data, the operational
facets of law intending to change or mould humaitudies and to bring some socio-
economic transformation in the society is more inga than analyzing law as it
exists in the book. Such an inquiry ostensibly imge research into link between law
and other behavioral sciences. Here, emphasistiesmdegal concepts or doctrines
but on people, social values and social instit@idh gives importance to economic
and social data rather than legal facts. It corecaiith the impact of the legal process
upon people, their values and institutions. Sualsearch prominently involves an
inquiry into dynamics of law, its social contentsle and impact of law in the social

system.

3.3.2 Aims and Basic Tools of Non-Doctrinal LegakRearch
3.3.2.1 Aims

In a non-doctrinal legal research, the researagies to investigate through empirical
data how law and legal institutions affect or moltgnan attitudes and what impact
on society they create. He endeavors to look iatwial face or dimension’ of law
and ‘gap’, if any, between ‘legal idealism’ and c¢&d reality’. Non-doctrinal legal

research, thus, involves study of ‘social impadtlaw (existing or proposed) or of
‘social-auditing of law’. The researcher tries pamly to seek, among other things,
answers to: (i) Are laws and legal institutionsvegg the needs of society? (ii) Are
they suited to the society in which they are opegat (iii) What forces in society

have influenced shaping or re-shaping a particggaof laws or legal norms? (iv) Are
laws properly administered and enforced or do tlegt only in statute books? (v)
What are the factors, if any, responsible for pmonon-implementation of the laws?
(vi) What are the factors that influenced the amjatbrs (courts or administrative
agencies) in interpreting and administrating thvesla (vii) For whose benefit a law is
enacted, and are they using it? Have the inteniggislative targets’ benefited from
the law? If not, for what reasons? Where do ‘bo#tks’ lie? (viii) What has been

impact of the law or legal institutions in changiatjitude of the people or molding
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their behavior? and what are the social obstaatesealization of the expected

behavior or change?

The inquiry, in ultimate analysis, relates to:t(ig¢ legislative processes (inquiring into
the initiation and formalization of law, and thedes, factors or pressure groups that
played significant role in its making and with whabjectives), (ii) its social
assimilation (involving an inquiry into its operatial facets and the factors that are
responsible for making it dysfunctional), and (iifs impact on the intended
beneficiaries (involving a post-natal study of tflg/). Most of non-doctrinal legal
research, thus, seeks: (i) to assess the impaimfegal factors or events upon legal
processes or decisions, or (ii) to find the ‘gaptvieen legal idealism and social
reality, or (iii) to identify and appraise the magde of the variable factors
influencing the outcome of legal processes andsda®ts-making, or (iv) to trace the
consequences of the outcome of legal decision mgakirterms of value gains and

deprivations for litigants, non-litigants, non-légastitutions®

A legal researcher undertaking non-doctrinal legakarch takes either some aspects
of law or the people and institutions supposedgulated by law as the focus of his
study. Such a research undertaking, compared ttrimgclegal research, is much
broader and the questions involved therein fohirinquiry are more numerous, the
answers of which are not ordinarily available imwentional legal sources-statutory
materials, case reports and legal periodicals. rHsearcher is usually required to

undertake fieldwork to collect data for seekingveers to these questions.

However, legal doctrines do not altogether becamateivant in a non-doctrinal legal
research. They may be included in a non-doctrieghll study, but if so, they are
treated simply as one of the many variables that imféuence decisions, or affect the
practices and attitudes of people, or affect theragon of institutions. In a non-
doctrinal legal research intending to assess thmaamof non-legal factors or events
upon legal processes or decisions, legal doctrnmeg appear either as a response to

non-legal events or as a factor conditioning thpaot of non-legal events. If research

8 Schwartz, Field Experimentation in SociologicabBarch, 13r of Legal Edu401 (1961).
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is aimed at identifying and appraising factors ueficing outcomes, legal doctrine

becomes relevant, if at all, simple@seof such factors.

The distinguishing characteristics of a non-doetritegal research, thus, are: (i) it
lays down a different and lesser emphasis upor #getrines and concepts, (ii) it
seeks answers to a variety of broader questiaijsit {6 not anchored exclusively to
appellate case reports and other traditional legalrces for its data, and (iv) it
invariably involves the use of research perspestivesearch designs, conceptual

frameworks, skills, and training not peculiar telaained personnéf.

To put it differently, non-doctrinal legal researaims at highlighting the ‘gaps’ that
exist between the ‘law-in-the statute book’ (trgtthe image of law projected in the
books) and ‘law-in-action’ (that is, the perceptibexhibits in reality), and impact of
law on the social behavior. The former disclosesghp between legal idealism and
social reality and thereby it highlights the disjtian that exists between the law-in-
the books and the law-in-action. While the latteighlights the factors that are
thwarting the operation of law and thereby dimimghthe attainment of its goal. It
helps us to find out the deficiencies in an enaotm&nd the problem of its

implementation. And its impact on the society.

3.3.2.2 Basic tools

There are several ways of collecting empirical datasocial-legal research. The
required information can be collected from the ided respondents in a face-to-face
interaction by administrating them a set pre-deieech questions or through sketchy
guestions prepared by the respondent. These metiial#ta collection are known as
‘interview’ and ‘schedule’ respectively. The pretglenined questions can also be
administered to the respondents indirectly thropgist, fax, emails or any other
appropriate methods of communication. This methbdaba collection is known as

‘questionnaire’. A socio-legal researcher can alsitect the required information by

systematic ‘observation’ of a phenomenon, behavidris respondents or institutions

8 Ernest M Jones, Some Current Trends in Legal Relsgaupran 17.
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that constitute focus of his study or by studyirigen existing records that reflect the

phenomenon under his inquiry.

The basic tools of data collection for a socio-lagsearch, thus, are: (i) interview,
(i) questionnaire, (iii) schedule, (iv) intervieguide, (v) observation, participant or
non-participant, and (vi) published or unpublisineakerials (such as Census Reports,
Reports of Governmental and/or Non-Governmental n&ges, and appropriate
literature on sociology of law). The first four rhetls of data collection are ‘primary
sources’ of empirical data as they are used iningetthe required information
‘directly’ from the respondents. While the last o ‘secondary source’ of
information as the researcher collects the necgsséormation ‘indirectly’ from
published and/or unpublished documents. Furtheterview’ and ‘schedule’ involve
direct ‘oral communication’ between the informatigiver (respondent) and the
information-seeker  (investigator), while ‘gquestiame’ involves ‘written
communication’ between the researcher and his resgrds. In ‘observation’, unlike
in interview, schedule and questionnaire, the mebea uses his ‘eyes’, rather than

ears, for collecting data. Hence, it is a ‘visu@thod’ of data collection.

These tools of data collection are discussed exielyselsewher® in the current
volume. Nevertheless, it will not be out of contexid thematically inappropriate to

mention them here, in brief, to put them in thdtigerspective.

Interview, a verbal technique of data collectiorgynbe structured or unstructured.
The former involves the use of a set of pre-deteechi questions and highly
standardized technique of recording responsestthefbe latter, as opposed to the
former, is characterized with flexibility of appiato questioning the respondents
and lesser-standardized way of recording the resgsoninterview is the most
commonly used method of data collection in the wtofl human behavior. It is
regarded as ‘a systematic method by which a pezatars more or less imaginatively
into the life of a comparative strangé¥'It is used to either secure the information

from the person who alone knows the subject orracpéar matter. Interview is the

8 For further details on these methods of data ctifie, see ‘Unit 8: Basic Tools of Data Collectipn’
infra.

% pauline V YoungScientific Social Surveys and Reseafetentice-Hall of India, New Delhi™edn,
1968), see chapter on ‘interview’.
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most effective method of gaining information abauperson’s perceptions, beliefs,
feelings, attitudes, opinions, motivations, ant@tipns or plans. It also enables the
interviewer to further authenticate the informatitbowing from the respondent by
observing his facial reactions and other gestunasng his narration. However,
interview, as a method of data collection, is an ldot everybody can resort to it,
unless he is trained in formulating questions, rtteministration and recording

responses thereto. Further, it, as outlined hdmwhdas its own limitations:

One of the limitations of the interview is the imvement of the
individual in the data he is reporting and the eguent likelihood of
bias. Even if we assume the individual to be issgssion of certain
facts, he may withhold or distort them becauseotoraunicate them is
threatening or in some manner destructive to hts €gus, extremely
deviant opinions and behavior, as well as highlyspeal data, have
long been suspect when obtained by personal ietesst-. Another
limitation on the scope of the interview is the biidy of the

respondent to provide certain types of informatenMemory bias is
another factor which renders the respondent urtaljpeovide accurate

information®’

Questionnaire is that method of data collectiowimch a number of typed or printed
pre-determined questions are used for collecting.di is usually mailed to the
respondents with a request to respond the questidhe space provided therefor and
to send it back to the investigator. Like intervieyuestionnaire may be structured or
unstructured. The questions may be open-endec-eloded, mixed or pictorial. This
method is quite popular and useful when informai®to be sought from numerous
respondents who are scattered in a vast area. Gedhfmainterview, it works out to
be cheaper and quicker. It also facilitates uniftatulation Schedule is referred to as
a form filled in during a personal interview in whiboth the interviewer as well as
the respondent are present. In this method, thestigator himself presents the

guestions to the respondent and records his resp@sestionnaire and schedule

87 cannell and Kahn, The Collection of Data by Intewing, in Leon Festinger and Daniel Katz (eds),
Research Methods in the Behavioral Scierféaserind Publishing Co., New Delhi953) 330-331.
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have much in common. In both the forms of dataectibn, the wordings of the

guestions are the same for all the respondents.

However, at the same time there are two promindfgrences between the two.
First, questionnaire is usually mailed to the resporglént filling in their responses
to the questions listed therein, whereas scheguleferred to a form filled in by the
interviewer during his personal interview with theespondent. Secondly

guestionnaire, due to its impersonal nature, il righereas schedule, which like in
interview allows the investigator to clarify quests, if they are not clear to the

respondent, is more flexible.

There is yet another related tool of data collextivhich is popularly known as
interview guide. It contains only the topic or bdolaeadings on which the questions
are to be asked to the respondents. The reseadimmeulates questions on these
topics on the spot and records the responses oherénterview guide is generally

used in case of qualitative or in-depth interviews.

Observation, which involves a visual method of dailiection, becomes a scientific
method of data collection if it, in the contextsafbject-matter of inquiry, is planned
systemically, recorded systematically, and is sutbj to checks and controls on
validity and reliability. Observation may be paig@nt or non-participant. In the
former, the investigator mingles with the responsgeto observe and record a
phenomenon. While in the latter, he observes amdrds a phenomenon from
distance.

Published or unpublished documents/reports may séswe as useful sources of
information requisite for a socio-legal researclowdver, the investigator needs to
carefully scrutinize the information and to ensumenself about reliability and

adequacy of the data before he uses the informatibis inquiry.
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3.3.3 Advantages and Limitations of Non-Doctrinakal Research
3.3.3.1 Advantages

Non-doctrinal legal research, as mentioned earBeeks answers to a variety of
guestions that have bearing on the social-dimensic@ocial-performance of law and
its ‘impact’ on the social behavior. In fact, itrmerns with ‘social-auditing of law’.

Hence, socio-legal research has a number of adyesitaA few prominent among

them are:

First, social-legal research highlights the ‘gaps’ bemvélegislative goals’ and
‘social reality’ and thereby ‘depicts’ a ‘true pice’ of ‘law-in-action’. It particularly
highlights the ‘gap’ in relation to (a) the praetiof law enforcers, regulators and
adjudicators and (b) the use or under-use of tivebha intended beneficiaries of the

law.

The regulatory body, existing or created under ldve, vested with the power to
monitor and enforce the law, may, due to someudregs or apathy towards the
‘beneficiaries’ or sympathy towards their adversgribe professionally ‘inactive’ in
enforcing the law. It may, for certain reasons, pegefully fail to enforce it
effectively. Non-doctrinal legal research, in thgentext, highlights the ‘reasons’
behind making the law ‘symbolic’, less-effective ioeffective. It also reveals the
extent to which the beneficiaries have been (oehast been) able to ‘use’ the law
and the ‘reasons’ or ‘factors’ that have desistedf@esisting them from using it.
Through empiricism, non-doctrinal legal researcghhghts the underlying currents
or factors (like unawareness on part of the bersefes, unaffordable cost in seeking
the legal redress, or the fear of further victiniza if the legal redress is pursued, and
the like) that have been desisting them from segltie benefits that the law intended
to bestow on them and to seek legal redress agdiosé who prevent them from

doing so. It, thus, exposes the ‘bottlenecks’ iaragion of law.

Secondly non-doctrinal legal research carries significamcethe modern welfare
state, which envisages socio-economic transformatlrough law and thereby
perceives law as a means of achieving socio-ecanqustice and parity. Through

empiricism, socio-legal research assesses ‘rolecanttibution of law’ in bringing
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the intended social consequences. It also hel@s assessing ‘impact of law’ on the
social values, outlook, and attitude towards thiearge(s)’ contemplated by law
under inquiry. It highlights the ‘factors’ that he\been creating ‘impediments’ or

posing ‘problems’ for the law in attaining its ‘d¢s’.

Thirdly, in continuity of what has been said finstly and secondlyabove, non-
doctrinal legal research provides an ‘expert adacel gives significant feedback to
the policy-makers, Legislature, and Judges forebdtirmulation, enforcement and

interpretation of the law.

Fourthly, socio-legal research renders an invaluable help‘shaping’ social
legislations in tune with the ‘social engineerimgiilosophy of the modern state and
in ‘making’ them more effective instruments of th@anned socio-economic

transformation.
3.3.3.2 Limitations

Though socio-legal research has great potentiatsa few limitation® thereof need
to mention here to put its role in the right pecdpe. A few significant are outlined

below.

First, non-doctrinal legal research is extremely timastoning and costly as it
requires a lot of time for collecting the requiredormation from field. Further, it

calls for additional training in designing and eoyphg tools of data collection and
entails greater commitments of time and energyrdolyoce meaningful results, either

for policy-makers or theory-buildefs.

Secondly socio-legal research, as explained earlier, naestsong base of doctrinal
legal research. A legal scholar who is weak in wioak legal research cannot handle
non-doctrinal legal research in a meaningful wdymhy turn out to be a futile

exercise leading to no significant results.

8 See, S N Jain, Doctrinal and Non-Doctrinal Leges@archsupran 16.
8 International Legal Center for Law in DevelopméResearch Advisory Committee on Law and
Development)Report on Law and Developmet@ (New York, 1974).
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Thirdly, the basic tools of data collectiammelyinterview, questionnaire, schedule
and observation, are not simple to employ. Thewiregspecialized knowledge and
skill from the stage of planning to execution. Eamte of them is bridled with a
number of difficulties’ A researcher has to have a sound skill-orientaititrg in
social science research techniques. A cumulatifectebf this limitation of non-
doctrinal legal research and of the one mentiomeskecondlyis that a well-trained
social scientist cannot undertake socio-legal reseaithout having a strong base in
doctrinal legal research. Similarly, a scholar af| though having a strong base in
legal principles, concepts or doctrines as wellnadoctrinal legal research, cannot
venture into non-doctrinal legal research unlesshag adequate training in social
science research techniques. In either case, nonitid legal research becomes a
mere nightmare for both of them. A way out, therefoseems to be an inter-
disciplinary approach in investigating legal prabte However, inter-disciplinary

legal research has its own difficulties and limiétas ™

Fourthly, invariably public opinion, as mentioned earlierfluences contents and
framework of law. Law, most of the times, also seék mould and/or change the
public opinion, social value and attitude. In suckituation, sometimes it becomes
difficult for a non-doctrinal legal researcher wn the basis of sociological data,
predict with certainty the ‘course’ or ‘directiotiie law needs to take or follow. Such
a prediction involves the maturity of judgment,uitibn, and experience of the
researcher. He may fall back to doctrinal legakaesh. Nevertheless, sociological

research may be of some informal value to the decisakers.

Fifthly, sometimes, because of complicated social, paliiod economic settings and
varied multiple factors a socio-legal researchey angain be thrown back to his own

ideas, prejudices and feelings in furnishing sohsito certain problems.

Sixthly, Socio-legal research becomes inadequate andwiege the problems are to
be solved and the law is to be developed from tasase (like in administrative law

and law of torts).

% See, ‘Unit 8: Basic Tools of Data Collectioitifra.
L For details see, ‘Unit 4: Models of Legal Researnt Current Trends in Legal Researdffra.
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May be due to some of these limitations of socgaleesearch, coupled with some
other non-conducive situations for non-doctringaleresearch, scholars of law and
legal academia, in the past, have not contributgaifEcantly to non-doctrinal legal
research. In fact, they have, due to differentgssional prioritie§? not ventured into
socio-legal research. Future trend seems to bdlgdpleak. They are not well-trained
in the techniques and nuances of socio-legal relsedhis lack of training has made
them to be away from non-doctrinal legal researod developed a somewhat
professionally unfavorable climate for socio-legagearch. Further, law schools and
legal academia lack the aptitude for, and tradittnsustaining non-doctrinal legal
research. However, in the recent past, most ofatieschools in Asia and Africa have
introduced a course on research methodology at botfer-graduate and post-
graduate studies of law to induce and train themates for undertaking doctrinal as

well as non-doctrinal legal research with vigor.

Doctrinal legal research, for a variety of reasquaysibly including the inability and
inaptitude of legal scholars to undertake soci@legsearch, has been (and is still)
prominent in the field of law. Since its evolutidayw has been viewed as a science of
norms and a ‘closed discipline’. Hence, scholardaef have been endeavoring to
look into normative character of ‘law’ and the ipeiples’ involved therein through
analysis of ‘statutory’ law. Most of the conventahaw Schools have been (and are)
engaged in training their inmates about the teahespf ‘finding law’ and of ‘reading
principles’ involved therein. Hence, scholars af laave been engaging themselves in
writing classic treatises by carefully looking inlaw’ and ‘legal principles’ and
organizing them in a systematic manner. They haenlproducing works that are
designed for practitioners’-lawyers and judgesemefice. One finds classic treatiSes
that have carefully organized and analyzed theroh@ttcontents of a field of law in

abundance. Another equally significant reason fakimg doctrinal legal research

%2 The key professional priorities of law teacherat thave kept them away from socio-legal research
are: obsessive pre-occupation in teaching, preparaif teaching materials and casebooks for
monetary and professional gains, and tenderingcadio their clients. See, Ernest M Jones, Some
Current Trends in Legal Researshpran 17.

% To mention a few acclaimed treatises, as illusmst are: H W R WadeAdministrative Law
(Oxford, New Delhi, & edn, 2004), De Smithludicial Review of Administrative ActidStevens &
Sons, London, "8 edn, 1973), P H WinfieldA Textbook of the Law of To(SBweet & Maxwell,
London, 1937), [the author himself had five editidretween 1937 and 1950, for latest edition, see W
V H Rogers,Winfield, and Jolowicon Tort(Sweet and Maxwell, London, 2002), and M P Jaith 8n

N Jain,Principles of Administrative LayN M Tripathi, Bombay, 1973).
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more prominent in the field of law is the histofi@nd traditional influence of
analytical positivism on law and lasting influenmfeoverseas (American and British)
legal training of academia, lawyers and judges.ital positivism has obsessed the
thinking of Bar, Bench and academicians to suchexent that no other approach
(other than doctrinal one) to the understandinthefnature and purpose of law could
really have thrived. This kind of concern tendeddentify ‘law’ and ‘a legal order’

only with those elements which are statable infohe of legal propositiong’

Further, modern legal systems, particularly frormomwn law system, provide ample
scope for judicial creativity. As our experienclistestatutory language can never be
perfect. Certain ambiguities, gaps and inconsiggsn@advertent or inadvertent, are
bound to exist in legal phraseology. A word used statute, which may appear to be
fairly clear at the time of enactment of the statuhay acquire vagueness when the
occasion of its application to a case by the catsges. Similarly, the plain statutory
language may lose its plainness at the time ofahatantroversy because of the
human limitation to foresee all the difficultiesdanuances of the problem. Therefore,
Legislature, most of the times, deliberately vestdiciary with certain judicial
discretion to meet the ends of ‘justice’. Judicjams and when called upon, to
interpret statutes has through judicial processlvedo certain standards, legal
‘principles’, ‘doctrines’ and ‘concepts’ that atttad attention of scholars of law and
of law teachers trained ‘overseas’ to make analykihese principles, concepts and

doctrines.

3.4. INTER-RELATION BETWEEN DOCTRINAL AND NON-DOCTRINAL LEGAL

RESEARCH

These two broad types of legal research- doctiegdl research and non-doctrinal
legal research- are overlapping rather than muyt@aiclusive. It is difficult to draw a

sharp theoretical or pragmatic line of differentiatbetween the two.

% See, Julius Ston&ocial Dimension of Law and Justi(®tanford University, Stanford, 1966), chap
1.
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The distinction between doctrinal and non-doctrieghl research, if there be one, is
one of emphasis. In doctrinal legal research thim mlgjective is to clarify the law, to
take a position, to give reasons when the law isoinflict, and, perhaps, to suggest
methods for improving the law. It involves the itl&aation of ‘fact’, its underlying
policy, and ‘measures’ for improvement. While nascttinal legal research gives
emphasis on understanding ‘social dimension’ ociadacet’ of law and its ‘impact’

on the ‘social attitude’. It gives emphasis on iabauditing of law’. In doctrinal legal
research legal materials, such as statutes, remudatand cases, are used, whereas in
non-doctrinal legal research, materials from otfelds, like sociology, are sought

and used.

Doctrinal legal research and non-doctrinal legaeegch, thus, are not mutually
exclusive. They compliment each other. Non-doctriegal research cannot supplant
doctrinal legal research. It can be a valuable kmpent or adjunct to doctrinal legal
research. It is now accepted that theoretical rebeaithout any empirical content is
hollow and that empirical work without supportirigeory is shallow.

? Activity 3.1: Classify the following published Reearch products into Doctrinal,
Non-Doctrinal, and both types of legal researcheby reading the papers?
a. Tilahun Teshome, The Legal Regime Governing Arbitréion in Ethiopia: A

Synopsis Ethiopian Bar Review, Vol. 1 No. 2 ,February 2007

b. Filipos Aynalem, De facto Divorce( dA6~ /C= 6i,/ §,Mizan Law Review,
Vol.2 No. 1,January 2008.

? Activity 3.2: Compare and Contrast the advantagesand Disadvantages of
conducting Doctrinal and Non-Doctrinal legal Researhes, in the Ethiopian legal

system? Which one is more important?
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CHECK YOUR PROGRESS

vV V V V

A\

Define and explain doctrinal legal research. Why is known as ‘researdn
law’?

Discuss aims and significance of doctrinal legaéeech

Enumerate and explain different basic tools of doal legal research
Assess strengths and weaknesses of doctrinalreggdrch

What is meant by non-doctrinal legal research? Kawld justify the view
that it is ‘researclabout law’ or ‘socio-legal research’? Identify and expla
prominent factors that are responsible for its gaece

Discuss basic aims of non-doctrinal legal research

Explain basic tools of non-doctrinal legal research

Highlight and discuss advantages and limitations noh-doctrinal legal
research

Do you think that doctrinal legal research and-doatrinal legal research are

distinct and separate from each other in their atper
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UNIT 4
MODELS OF LEGAL RESEARCH AND CURRENT TRENDSIN
LEGAL RESEARCH

Legal research necessarily overflows into non-legaéas
in its search of data, and also in its search of

research methods and models that traditionally dat tbelong to law.

STRUCTURE

UNIT 4
MODELS OF LEGAL RESEARCH AND CURRENT TRENDS IN LEGAL
RESEARCH

4.1 Models of legal research

4.1.1 Evolutive and evaluative

4.1.2 Identificatory and impact studies
4.1.3 Projective and predictive

4.1.4 Collative

4.1.5 Historical

4.1.6 Comparative

4.2 Current trends in legal research

4.2.1 Mono-disciplinary legal research

4.2.2 Trans-disciplinary legal research
4.2.3 Inter-disciplinary legal research

OBJECTIVES
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After going through the Unit, you will be able to:

Describe different models of legal research
Explain objectives and significance of differentaets of legal research

Explain emerging trends in legal research

YV V V VY

Describe weaknesses and strengths o inter-disargliegal research

4.1 MODELS OF LEGAL RESEARCH

Legal research, like any other research, invariablglves collection and analysis of

facts and their interpretation to ascertain or teefexisting information or add new

information thereto. Inquiry into a legal fact, siweither supplements the existing
theory/information or supplants it with new one.

However, a legal researcher, depending upon féeahé and research goals of his
inquiry, resorts to research tools and techniquesfallows a paradigm that differs

from others. A few prominent paradigms or modeldegil research, in brief, along

with their utility, are outlined here beloW.

4.1.1 Evolutive and evaluative

A legal research gets the label of ‘evolutive modéllegal research’ when a
researcher endeavors to find out how a legal fat#, concept, an institution or the
legal system itself come to be what it is today. dttempts to trace the origin and
development of a legal fact, [such as rule agas®f-incrimination or double
jeopardy], or a legal institution, [like the institon of an ombudsman or a judicial
institution, say the Federal Supreme Court of Fiiap Such legal research can also
be undertaken even to trace the development ofendaw, like the development of

constitutional law of a country.

The legal researcher can do this by either of W ways.First, he may prepare a

calendar of the successive formal baptismal dafeth® legal fact in question.

% Liberally relied upon, Rajkumari Agrawala, Indieegal Research: An Evolutionary and Perspective
Analysis, in S K Verma & M Afzal Wani (eds),egal Research and Methodolo@!, 2" edn, 2001)
138.
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Secondly he may trace the evolution of a legal fact orimstitution by locating
various supportive and causal phenomena, everitetars that were responsible for

shaping the growth of a legal fact or an institatimder study.

Evaluative model of legal research aims at expaundhe logical coherence of
concepts, elements, facts and interests of legahgenon individually, of their
relationshipinter se and their relationship with the concepts, elemefdsts and
interests outside the legal system for determinamgl defining the terms and
presuppositions used in law. The research is ter&so the nature, scope and source
of law in order to explain what law is, and alscspeell out several propositions used
in law.

4.1.2 Identificatory and impact studies

Almost every law, other than procedural law, as tweed earlier, has certain
‘legislative goal(s)’ to attain, and ‘legislativargets’ to handle through ‘law’. A legal
researcher, through an identificatory legal redearseeks to ascertain the
‘beneficiaries’ of a particular law or legal prows. His interest is to find out the
persons (or group of persons) for whose benefitideatified law (or legal fact) is

made to exist. To be more precise, he seeks toeane question-which are the
parties expected or intended to be benefited byengule, concept, institution or the

system of law.

Identification of the parties intended to be beeefiby a particular law or legal fact
help to ascertain the legislative intent or objeicthat law or legal fact and to seek
and clarify the justification for its existence. dtso helps to ascertain the legal
framework and strategy employed in it to help timended’ beneficiaries. It further

helps to ascertain whether the intended benefesaaire actually being benefited or
not. In a way, an identificatory legal researchvesrto assess the utility of the law or
a legal fact under inquiry. Such a model of legadearch, for example, can be
successfully used by undertaking research intoldaherelating domestic violence,

child abuse or harmful traditional practices.

Impact of law studies endeavor to assess effed@ssernor actual result of an

established or a newly conceived law, legal provisrule or institution. Here legal
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researcher gives emphasis not on contents of tisastive law under inquiry but on
its ultimate impact on the society or its legistattarget. His focus is not merely on
the law as is found in the Codes, Statutes, judpn@nouncements and treatises but
on its operation or ‘law in action’. He intendsstudy and understand the effects of
the working of law and legal institutions on thie lof the individuals and society at a
particular time and place. The focus of inquiryyghis the ‘law in action’ and on the
behavioral and attitudinal changes of the peofdlectdd by law. He intends to record
and explain how a particular legal fact works witla given social setting. The
investigation, incidentally, involves identificatioof non-legal factors or forces that
affect the legal fact(s) in bringing about the mded changes in the society and their

interaction with legal facts.

The significance of such a legal research can bhézesl if one recalls that law
operates as one of the social sub-systems and isdrae social object behind it. As
stressed earlier, Lawmakers do not enact law egktampore or by accident. They
enact it with deliberation and assign some soaié to it. Every law has some
purpose behind it. In this sense, law puts otheexisting social sub-systems in
motion and thereby the social system itself. Howgeirethis process, law also gets
influenced by these co-existing social sub-systasnwell as the whole social process
and other factors. They affect and influence eattiero Such a constant interplay
ultimately leads to a complex interactive processveen law and legal system on
one hand and the society and social process ootliee. Therefore, the impact of law
studies are primarily concerned with assessmettieofctual ‘working’ and ‘role’ of
a given law or legal provision, or an institutiom terms of the satisfaction of its
expected or intended object(s). Such an assessaofielaiv helps to monitor the
success or failure of a given law or a legal priovisor an institution, to identify
bottlenecks, if any, and to amend or replace itdbyer more apt law, a legal
provision. It is a preliminary step to law refoff. It gives feedback to the policy-

makers.

% See, Julius Ston&ocial Dimensions of Law and Justi@anford University Press, Stanford, 1966)
9 &73.
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4.1.3 Projective and predictive

A legal researcher generally uses projective motiedgal research when he wants to
anticipate and highlight effects of a draft ledisla or a proposed legal measure.
Such a legal research is mainly attitudinal, inezhdo anticipate the probable

response in terms of rejection or acceptance abpgsed measure. Its purpose is to
identify the parties who stand for and againstgteposed law or legal measure and

to locate determinant variables and situationpémples’ apathy or sympathy.

Predictive legal studies are used when a legalareBer intends to anticipate and
highlight possible misuse of the proposed law galeneasure. Such a legal research
helps the lawmakers to minimize or to do away witle possible undesirable
consequences of the proposed measure. Predictjgedtudies are generally carried
out by Law Commissions, Parliamentary Committeeslant Select Committees,
invariably, before a proposed legal measure tal@smdl shape and becomes

operational.
4.1.4 Collative

When a legal researcher prepares a digest of latasytory provisions, judicial
pronouncements or annotated bibliografhgn a particular topic or subject, that
research gets the label of collative legal resedtielne the legal researcher collects all
the relevant materials, with or without its summalgn a given topic and
arranges/classifies them in a logical manner. Dgyed cases and statutes, like
Halsbury’s Statutes of Englarehd Yearly Digestqof cases published by All India
Reporter, India), published by well-known law pshiers fall in this category of legal

research.

It would be a mistake to undermine this type ofalegesearch as inferior to other
types of legal research. Properly collated legalene, which is reliable, reasonably
extensive and classified logically, is as much gbation to legal writing as any other
material. A well-collated material will serve a @idgourpose by reducing the labor of

" For example see, R M W DiaBibliography of Jurisprudenc@utterworths, London," edn,
1964).
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researchers. It offers reliable versions of the, I@wllative material has its own value

and collative research is an end in itself.

4.1.5 Historical

In historical legal research, a legal researchtenis to trace historical antecedents of
a legal fact. Tracing history of a particular ledatt becomes significant for its
following attributes.First, it becomes useful, rather warranted, when theeorte
statute or statutory provision has raised meanlngieries and it becomes necessary
to explore the circumstances in which the presesgitipn came out. In such
circumstances, it gives a significant clue to teasons why it (the particular law or
legal provision) was framed in the form in whichand appears. It helps to remove
certain doubts about the legal fa8econdlyit supplies the researcher the reasons that
justify the present position. It would also exhitiit a particular existing provision,
fully justifiable at the time when it was introdwk@s no longer so justifiable because
the reasons and the circumstances that justifeechdlusion are no longer valid or
exist. Thirdly, it discloses the alternatives, different than ¢herently adopted ones,
which were considered and rejected by the lawma&edsreasons therefor. Such a
revelation not only exhibits the sound and validsens for rejection of an alternative
but also discloses the comparative positive andatneg attributes of different
alternatives that were thought of (or rejected) ahtthat are adopted in the legislation
under inquiry. In this way, it initiates or contuites in legal reformg:ourthly, history

of a legal fact, when traced deeply and arrangegicddly, shows the gradual
evolution of the law or legal fact on certain linasnd thereby of general trend of its
change. It shows the way the legal fact is evoRidgifthly, historical background of
law enables law-makers to know the principles usefbllowed by Legislature from
home or abroad in earlier identical law(s) as \fewy pieces of legislation are original
in the sense of being pure innovations of a skifleftsman. In majority of the cases,
Legislature consults and adapts earlier statutemakes use of principles laid down
or proposed in decided case&ixthly historical background of law or a statutory
provision helps judiciary (particularly in Commoraw jurisdictions) in interpreting
law in a more rational and pragmatic way as histdresearch helps it to know the

% See, P M Bakshi, Legal Research and Law Reforn§ it Verma & M Afzal Wani (eds),Legal
Research and Methodologgupran 1, 111.
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historical and political spirit in which that partlar law (or a legal provision) came
into existence and for what reasons. Laws are raatenin a vacuum. They are passed
in order to meet some needs of socieBeventhly a law may have relevant
international background when it is enacted to g¥fect to the treaty obligations
accepted by the government towards other counffies.practical importance of an
understanding and knowledge of that wider politicahtext is evidenced by the
increasing willingness of the courts to take actooh relevant international

instruments when construing the legislation.

4.1.6 Comparative

A comparative legal research carries significanselegislators, it has been said,
imitate each other and try to learn from each d&thekperience. Schlesinger has
observed:
--- [L]egal practitioners and scholars in ever-gasing members have
intuitively discovered a simple but significant facthat when
confronted with the same problem, decision-makets though
independent of each other and widely separatednby and space,

more often than not will respond in a similar way.

However, there are two schools of thought aboutpaoative legal research. The first
school perceives comparative legal research as @& p@cess a method of
approaching legal problems. While the second schreals it as a dogmatscience
as it aims to study and collate the law of différepuntries in a systematic order, with
the object of placing stress upon the resemblaacddifferences in the rules adopted
by various countries, to solve the many problenming out of the organized society.
The former school has four shades of views. A coatpee legal research, according
to it, is undertaken (i) to initiate acquaintancighva foreign law, (ii) to animate and

modernize the study of private law of a country) (o prepare an internal law by

% See, E P Ellinger & K J Keith, Legal Research:hrégues and Ideas, Mictoria Uni Wellington L
Revl (1979-1980)

190 gchlesinger, the Common Core of Legal Systems+arr§ing Subject of Comparative Study, in
Tune, Comparative Law, Peace and Justid®61),cited in W J Wagner, Research in Comparative
Law: Some Theoretical Considerations, in Ralph Avian (ed) Essays in Jurisprudence in Honor of
Roscoe Pounéthe Boobs-Merrill, Indianapolis, New York, 1962)1 at 527.

107



knowing the way in which the legislature from otherisdictions has carried out

reforms, and (iv) to study law ‘common to all'.

In spite of the two different schools of thought,is, however, undeniable that
comparative legal research serves as a good meaistrbducing new ideas into a
legal system. The adoption of the Scandinavianititigtn of the Ombudsman in

many Common Law jurisdictions and the adoption engnjurisdictions of consumer
protection laws reflecting the American approacé eiassic examples in point. In
most of these instances law reformers, academigdisrand Law Commissions have
conducted comparative study of foreign systems rbefuitiating a new law or

proposing amendments in the existing ones. Inviiabvery good piece of

comparative approach to law not only gives usefidas to Legislature but also
suggests suitable solution to legal problems. Haneit may be emphasized that
comparative law becomes legitimate only if the cargon is applied to laws of

countries whose social conditions are substantsatiylar.

Nevertheless, in connection with the comparative n@ethod, one problem occupied
the minds of legal scholars more than any otheat tf criteria for profitable
comparisons. What should be the subject matter avhparable studies? legal
principles and rules can be either similar or dmigir both in space and time and
occasionally they have no counterpart in otherllsgstems. In the tremendous maze
of materials from which the comparative may dravjocli should he select for his
research? The simple obvious reply is that the answthe question should depend
upon the purpose of the study undertaken. The caatipa jurist will mainly refer to
such legal systems that are likely to supply hinthwspecial stimulation for the

problem he examing$*

4.2 CURRENT TRENDS IN LEGAL RESEARCH

4.2.1 Mono-disciplinary legal research
Legal research, depending upon its objectives &ednature of inquiry, may be
mono-disciplinary or trans-disciplinary. Traditidlya legal scholars have been

101 see, Schlesinger, the Common Core of Legal Systensmerging Subject of Comparative Study,
in Tune,Comparative Law, Peace and Just{d®61),cited in W J Wagner, Research in Comparative
Law: Some Theoretical Considerations, in Ralph Aviian (ed) Essays in Jurisprudence in Honor of
Roscoe Pounéthe Boobs-Merrill, Indianapolis, New York, 1962)1 at 518-19.
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engaged in analyzing legal concepts, doctrinefjtets or statutory provisions in the
light of judicial pronouncements. Based on suclamaalysis, they have been coming
up with some tentative explanations of law and @ples deducible therefrom and
from judicial pronouncements thereon, predictintufe course of development of
law, hinting at the problems that may likely arisduture and suggesting a way out.
Such a research obviously is confined to the dis&pof ‘law’, as the researchers,
treating law as a closed discipline, need not gmbheé the discipline of law or look
for material lying beyond ‘law’. This type of legaedsearch is characterized as ‘mono-
disciplinary legal research’ as the discipline ilvea is only one, i.e. ‘law’. All

doctrinal legal researches obviously fall in thesegory.

However, mono-disciplinary legal research, in spitets potentials to contribute in
bringing clarity, consistency and certainty in land initiating reforms in law, has its
own limitations. It is addressed to a limited amde-the members of the profession —
judges and lawyers and it is meant to assist thetha discharge of their day-to-day
professional tasks. It does not fully reflect tbeial dimensions of law. Therefore, the

feedback it supplies to the policy-makers is mepaistial.

4.2.2 Trans-disciplinary legal research

During the recent past, however, some new tremasy om mono-disciplinary legal

research, have emerged in the domain of law. Anirgdnto a legal fact transgresses
the discipline of ‘law’ and touches upon the disicgs ‘related’ to law. Such a legal
research, to distinguish it from the former oneyrba labeled as trans-disciplinary

legal research.

It is worth to recall here that law does not operat a vacuum. It operates in a
complex social setting. It has certain roles toypla a society. Each legal rule, in
ultimate analysis, intends to apply and govern etut situation of life. All

disciplines that are connected with this factualation of life, therefore, have nexus
with ‘law’. History, philosophy, sociology, psyclagy, religion, to mention a few,
are thus related with ‘law’. Law’s nexus and atfynwith the disciplines related with
law have made some legal scholars to extend theiger of investigation beyond

‘law’ and to enter into other ‘related’ discipline$or bringing out the wider
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implications of legal rules and for recommendingrenmeaningful policies and rules.
Such a legal research, as stated earlier, takesalied of ‘trans-disciplinary legal

research’. as he transgresses the discipline of fa see other dimensions of the
legal fact under investigation. He goes ‘beyond lamd peeps into other disciplines,
with which ‘law’ is proximately connected. Sociagyk research generally falls into

the category of trans-disciplinary legal research.

Trans-disciplinary legal research, compared to radisoiplinary legal research, has
more potential for contributing to the advancenmrknowledge and development of
law as it depicts comparatively holistic picture thie legal fact under inquiry.
However, trans-disciplinary legal research may beasgdisciplinary, multi-

disciplinary, or inter-disciplinary in nature.

Quasi-disciplinary legal research is a researcletiakien by the same scholar of law
in different perspectives that transgress the plisa of law. For example, legal
research undertaken by a scholar of law, well cosarég with religious literature,
delves into personal laws and highlights nicetiekegal issues associated therewith,
or a writer on taxation laws makes use of his liegrn accountancy or public
finance to explain in depth the legal rules, fatighis category. A multi-disciplinary
legal research, unlike quasi-disciplinary reseaiokiplves a study of a common
problem by scholars of several disciplines, eaalyshg it from his own specialized
angle. For example, scholars of law, sociologypalitical science may individually
study the issues pertaining to gender equality or affirmative action. Inter-
disciplinary legal research is a research endeawwlertaken jointly by scholars

belonging to different disciplines.

However, the first and the last sub-types of trdissiplinary researcmamely quasi-
disciplinary and inter-disciplinary, have close tyeg on legal research. Hence, they

do deserve our more attention.

Quasi-disciplinary legal research enables a leghablar to offer more realistic and
meaningful policy and reform-oriented proposalshia area of his inquiry. However,
contribution of a quasi-disciplinary legal researdepends upon the depth of

scholarship of the researcher in the field of laweell as in the fields allied to law.
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Further, it is bridled with the difficulty of makigna ‘right choice’ of ‘allied’
disciplines. A legal researcher will be confrontedth more than one option.
Nevertheless, the problem will be non-existentddegal researcher who has set out
his research objectives in unambiguous terms, ftated his research problem in a
precise manner, and clearly fixed dimensions ofirgsiiry. This will help him to be

on the ‘right’ path in his research journey.

4.2.3 Inter-disciplinary legal research

With a view to overcoming some of the limitation$ quasi-disciplinary legal
research, scholars from different disciplines nmag hands in making an inquiry into
a legal fact. This type of legal research, as dtatglier, is known as inter-disciplinary

legal research?

Inter-disciplinary legal research, thus, is theeegsh done by a legal scholar in close
association with scholars from other disciplinéatesl with law, such as sociology,
anthropology, political science, history, philosgppsychology, and economics. It is
a sort of concerted or cooperative effort by sdvecaolars belonging to different
disciplines to integrate their disciplinary insightaind to apply integrated insight to
the study of legal problems. An inter-disciplindegal research, compared to mono-
disciplinary and quasi-disciplinary legal reseaielads to better insight into the legal
fact under investigation. It also results into afig more sound and sophisticated
solutions to problems than can be suggested wehattd of mono-disciplinary and
guasi-disciplinary legal research. However, intescighlinary legal research suffers

from some operational difficulties. A few promineathong them are:

1. The question regarding what and how many disciplsteould be combined in
the research endeavor may sometimes become diffictésolve. It requires a

lot of planning and decision-making.

192 5ee, B S Murthy, Socio-legal Research-HurdlesRitfdlls, in S K Verma & M Afzal Wani (eds),
Legal Research and Methodologypran 1, 61, and Ernest M Jones, Some Current Trendsgal
Research, in S K Verma & M Afzal Wani (edshid., 24.
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2. Priorities and interests of research in differeistighlines vary; therefore, the
lack of consensus upon the ‘issues to be resolwely create operational
difficulties in a cooperative research.

3. Sometimes it becomes difficult to develop ‘commatien’ between the
research partners belonging to different disciglinéach discipline has its
own concepts. It may take considerable time forpicipants to understand
different ‘language’ (i.e. content expression) sggolby them. For example,
the languages of law and social sciences differe Tdnguage of law is
essentially directive and normative, whereas theuage of sociology is
descriptive, revealing or explanatory. It may eusn an inhibiting barrier
between a legal scholar and a non-lawyer to jomdkdor a cooperative legal
research.

4. Every discipline has its own research tools, tephe@s and methods. They
vary from discipline to discipline. Therefore, sommaes integration of these
tools, methods and techniques in an inter-disapjiriegal research becomes
difficult.

5. A sort of ‘tension’ among the participants may ares they proceed with
research. Each participant, consciously or uncoasty, may be tempted to
see that his discipline dominates the other inréisearch endeavor.

6. A cooperative legal research requires compatiblbithaof the scholars
involved therein and a working atmosphere that putyy one at ease. Lack
of either of these two may deter individual reskars from taking an
initiative in the research. The hitherto traditiohmono-disciplinary research
has inculcated some peculiar habits in the reseesclwhich they might find

difficult to deviate from.

Scholars who have joined hands to undertake any cart a co-operative legal
research have to be cautious that none of the atewtioned limitations surfaces in
their concerted efforts. These two types of legskearch, with their sub-categories

essence, may be graphically presented as:
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Legal Research

v
v v

Mono-disciplinary Legal Researc Trans-disciplinary Legal Research
[A study confines to the discipling [A study transgresses to discipline
of ‘law’] ‘related tclaw’]

v
v v

=)

\"ZJ

Quasi-disciplinary Legal Research Inter-disciplinary Legal Research
[A study by the same scholar in [A cooperative study by scholars
different disciplinary perspective from different disciplines

A 4

Multi-disciplinary Legal Research
[An independent study of common problem by scholars
of different disciplines

? Activity 4.1: 1.Remembering the activities givender Activity 2.2 and 3.1, try to
categorize the researches conducted by the authordp either of the Models of

Legal research, or to two or more of them?(Do thetigity in groups)

? 2. Do these research papers reflect the curreentls of legal research in the

Ethiopian Legal system?

CHECK YOUR PROGRESS

What is difference between evolutive and historieghl research?
Write a note on historical model of legal reseant discuss its significance.

What is meant by impact studies? Why should theyrukertaken?

YV V V VY

What is significance and utility of identificatofggal research? In what way

does it contribute to the development of law?
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Discuss and comment upon projective and predidggal studies. Do they
relate each other?

Do you agree with a view that collative legal re@shas not research in real
sense of the term and it therefore should be dragmal?

What is significance of comparative legal resear@@mment upon its
strengths and weaknesses.

What is meant by trans-disciplinary legal reseaifat is its utility?

What is meant by inter-disciplinary legal researbth@hat respect does inter-
disciplinary legal research differ from multi-diptihary legal research?
Assess the significance of inter-disciplinary legedearch and highlight its
limitations.

Write a note on mono-disciplinary, trans-discipiynand inter-disciplinary
legal research highlighting their characteristiod aeaknesses. Which one, in
your opinion, is more preferable and for what reaSo

What is the significance of knowing different maglef legal research?

Further Suggested Readings

Rajkumari Agrawala, Indian Legal Research: An Etiohary and
Perspective Analysis, in S K Verma & M Afzal Waedg), Legal Research
and MethodologylLI, 2" edn, 2001) 138

E P Ellinger & K J Keith, Legal Research: Technigjaad Ideas, 1Wictoria
Uni Wellington L Rexl (1979-1980)

B S Murthy, Socio-legal Research-Hurdles and Pstfah S K Verma & M
Afzal Wani (eds),Legal Research and Methodologll, 2" edn, 2001) 61
Ernest M Jones, Some Current Trends in Legal Relsesr S K Verma & M
Afzal Wani (eds)Legal Research and Methodologdll, 2" edn, 20014
Julius Stone,Social Dimensions of Law and Justi¢8tanford University
Press, Stanford, 1966) 9 &73
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UNIT 5
HYPOTHESIS

We cannot take a single step forward in any inquimless we begin with
a suggested explanation or solution of the diffitywhich originated it.
Such tentative explanations are suggested to usdayething

in the subject-matter and by our previous knowledg

When they are formulated as propositions, they aedled hypotheses.

Morris R Cohen & Ernest Nagel

The scientific imagination devises a possible sauata hypothesis-and
the investigator proceeds to test it. He makesliettual keys whether and
then tries whether they fit the lock.

If the hypothesis does not fit, it is rejected aadother is made.

The scientific workshop is full of discarded keys.

Sir J A Thompson

STRUCTURE

UNIT 5
HYPOTHESIS

5.1INTRODUCTION
5.2 SOURCES OFHYPOTHESIS
5.2.1 Hunch or intuition
5.2.2 Findings of others’
5.2.3 A theory or a body of theory
5.2.4 General social culture
5.2.5 Analogy
5.2.6 Personal experience

5.3 CHARACTERISTICS OF AWORKABLE ORUSABLE HYPOTHESIS
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5.3.1 Hypothesis should be conceptually clear
5.3.2. Hypothesis should be specific
5.3.3 Hypothesis should be empirically testable
5.3.4 Hypothesis should be related to availablertepes
5.3.5 Hypothesis should be related to a body afrther some theoretical
orientation
5.4 ROLE OFHYPOTHESIS
5.4.1 Role of hypothesis in navigating research
5.4.2 Role of ‘tested’ hypothesis
5.4.2.1 To test theories
5.4.2.2 To suggest new theories
5.4.2.3 To describe social phenomenon

5.4.2.4 To suggest social policy

OBJECTIVES

After going through the Unit, you will be able to:

Explain hypothesis and its sources
Describe characteristics of a workable hypothesis

Explain roles hypothesis in a scientific investigat

vV V V V

Explain utility of hypothesis in socio-legal resear

5.1INTRODUCTION

Formulation of hypothesis becomes essential iniessuthvolving use of empirical
research techniques.

‘Hypothesis’ is derived from two wordshypd means ‘under’, and ‘thesis’ means an
‘idea’ or ‘thought’. Hence, hypothesis means ‘idaaiderlying a statement or
proposition. In fact, the word ‘hypothesis’ is dexdl from the Greekhypo (means
under) andithenas(means to place). It suggests that a statemenn whe placed

under evidence as a foundation becomes hypothé&bster's New International
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Dictionary explains ‘hypothesis’ to mean ‘a proposition, atind or principle which
is assumed, perhaps without belief, in order tavdpat its logical consequences and
by this method to test its accord with facts whaclh known or may be determined’. It

is a proposition which can be put to test to deieenits validity

Ordinarily, ‘hypothesis’ is a plausible statemengeneralization that is susceptible to
empirical testing in a scientific manner. It is &g assumption, some supposition, a
predictive or a provisional statement, that is tdgaf being objectively verified and
empirically tested by scientific methods. In its shelementary stage, a hypothesis
may be a mere hunch, guess, or an imaginative idgpothesis is a tentative
proposition about something, which can be put teigoal test to determining its
validity. It is a tentative statement of presumethtionship between two or more

concepts or variabled?

A hypothesis, therefore, needs to be formulateduch a way that one can gather
empirical evidence for verifying or refuting itsreectness. It may prove correct or
incorrect. But in either case, it leads to an erogirtest. Whatever may be the
outcome, the hypothesis is a question put in sustyathat an answer of some kind
can be forthcoming. If a hypothesis is empiricgilpved, the problem, which was
tentative in the beginning of the research, is @med. The statement ceases to be a
mere proposition. It becomes a verified fact. Ifpbthesis is not proved, the
statement, in the absence of empirical support.eipjaemains as a proposition,
probably, seeking for validity in future. Neverteg$, such a disproved hypothesis
may lead to an alternative or additional hypothesis

However, hypotheses can pertain to virtually amghFor example, urbanization and
urban life style boost suicide rate, broken honegsl tto lead juvenile delinquency,
modernization and education among women lead tease in divorces, poverty
causes criminality, and unemployment among youthsld to violent crimes. There

can be no restrictions whatsoever about what canypethesized. A hypothesis need

193 william J Goode & Paul K Hattylethods in Social Resear¢hcGraw-Hill, 1952) at 56.

104 A concept is an idea, something conceived in mihds a mental abstraction or construction
developed to symbolize an idea, a thing or an evaflien it is operationally defined, it becomes a
variable. Two variables are related when the vabhleserved for one variable vary, differ, or change
according to those of another. Merely fact of amgmmn between variables is not sufficient for
concluding their association is causal.
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not necessarily be true. However, it needs to leciohere that hypothesis needs to be
empirically tested. What a researcher, therefoas, tb convince and ensure himself
that he needs to formulate such a proposition,ghdantative, he can work with and
put it to empirical test and that the propositiandgs his research. He has to make the
statement in such way that it is empirically speaind specifically hints at the inter-
relationship between the indicated variables. b, fa researcher needs to put a great
deal of thought into formulation of his hypothesbert Bale¥” has suggested that
before a hypothesis is adopted for testing, théoviehg questions, among others,

should be asked:

1. Are the terms empirically specific, so that the capts or variables can be
distinguished in concrete situations?

2. Is the posited relationship between variables ghahit could be verified or
nullified by means of empirical operation?

3. Is there any prior evidence as to the truth of eia¢ss of the posited
relationship?

4. Can an appropriate study design be devised?

5. Are the variables ‘context-bound’ or could they égually well applied to
other inaction situations?

6. Are the generalizations ‘culture-bound’ or can thég also applied
realistically to other cultures?

7. Is the empirical system that is constructed sudfitly precise and articulate to

permit predictions in concrete situations?

However, even if the researcher has addressed lhinessehe above mentioned
guestions and seeks answers therefor before fotimuilais hypothesis and is aware
of the fact that his hypothesis is a mere tentasha@ement that posits a relationship
between the identified variables, formulating adtyesis is not an easy task. It is still
bridled with difficulties. According to Goode & Hatthere are three ‘chief

difficulties’ in the ‘road to the formulation of @&l hypothesis’. They are:

1. Absence of (or the absence of knowledge of) a ¢hesoretical framework.

195 Quoted in, Pauline V Youngcientific Social Surveys and Reseaf@hentice-Hall, % edn, 1960)
at 107-108.
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2. Lack of ability to utilize that theoretical framevkdogically.
3. Failure to be acquainted with available researchrtigues so as to be able to

phrase the hypothesis properly.

5.2 SOURCES OFHYPOTHESIS

A hypothesis or a set of hypotheses may originaeden fa variety of sources. The
source of hypothesis, however, has an importanirigean the nature of contribution
in the existing body of knowledge. A few prominesdurces of hypothesis are

discussed here below.

5.2.1 Hunch or intuition

A hypothesis may be based simply on hunch or iotiof a person. It is a sort of
virgin idea. Such a hypothesis, if tested, maymadtely make an important
contribution to the existing science or body of wfexge. However, when a
hypothesis is tested in only one study, it suffese two limitations.First, there is no

assurance that the relationship established bettheetwo variables incorporated in
the hypothesis will be found in other studi€econdly the findings of such a
hypothesis are likely to be unrelated to, or unemted with other theories or body of
science. They are likely to remain isolated bitsrdbrmation. Nevertheless, these
findings may raise interesting questions of wortlrsping. They may stimulate

further research, and if substantiated, may integrao an explanatory theory.

5.2.2Findings of othet

A hypothesis may originate from findings of othardy or studies. A hypothesis that
rests on the findings of other studies is obviousie from the first limitation, i.e.

there is no assurance that it may relate with ogthedies. If such a hypothesis is
proved, it confirms findings of the earlier studitb®ugh it replicates earlier study

conducted in different concrete conditions.
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5.2.3A theory or a body of theory

A hypothesis may stem from existing theory or aybofitheory. A theory represents
logical deductions of relationship between intdated proved facts. A researcher
may formulate a hypothesis, predicting or proposiegain relationship between the
facts or propositions interwoven in a theory, fagrifying or reconfirming the
relationship. A theory gives direction to reseabghstating what is known. Logical

deductions from these known facts may trigger eff/mypotheses.

A hypothesis that originates from a theory is fien the second limitation — that of

isolation from a theory or larger body of knowledgentioned above.

5.2.4General social culture

General social culture, in which a science develdpmishes many of its basic
hypotheses. Particular value-orientation in theucal if it catches attention of social
scientists for their careful observation, generatesumber of empirically testable

propositions in the form of hypotheses.

5.2.5Analogy

Analogies may be one of the fertile sources of fiypsis. Analogies stimulate new
valuable hypotheses. They are often a fountaintegadaluable hypotheses. Even
casual observation in the nature or in the fram&wadranother science may be a
fertile source of hypotheses. A proved particukitgrn of human behavior, in a set of
circumstances or social settings, may be a sourbgpmthesis. A researcher may be
tempted to test these established co-relations suitilar attributes in different social
settings. He may be interested to test these aealaga sort of different settings and
circumstances. He seeks inspiration for formulatheg hypothesis from analogies of
others.

120



However, a researcher, when he uses analogy asreesof his hypothesis, needs to
carefully appreciate the theoretical framework imah the analogy was drawn and its
relevancy in his new frame of reference.

5.2.6 Personal experience

Not only do culture, science and analogy, amongrsthaffect the formulation of
hypotheses. The way in which an individual reactsdch of these is also a factor in
the statement of hypotheses. Therefore, individegberience of an individual
contributes to the type and the form of the questibe asks, as also to the kinds of
tentative answers to these questions (hypotheses) e might provide. Some
scientists may perceive an interesting pattern fnoenely seem a ‘jumble of facts’ to
a common man. The history of science is full oftanses of discoveries made
because the ‘right’ individual happened to make‘tiglat’ observation because of his
particular life history, personal experience or @yre to a unique mosaic of events.
His personal experience or life history may infloerhis perception and conception
and in turn direct him quite readily to formulatrtain hypothesis.

Thus, a hypothesis may originate from a varietysofirces, in isolation or in
combination with another. The sources discussedveabmrovide a wealth of

hypotheses.

However, in spite of these fertile sources of higgses, it is not easy to formulate a
usable or workable hypothesis. ‘It is often mor#idilt to find and formulate a
problem than to solve it’, observed Merton, a renew sociologist. If a researcher
succeeds in formulating a hypothesis, he can agsoreelf that it is half-solved. ‘A

problem well put is half solved’ says an old andenvsaying.

What is, therefore, more significant is a research ability to formulate a hypothesis
with which he can work. A proposition may be intgneg but it may not be amenable
to empirical verification. While formulating a hyihesis, he has to keep himself
reminding that he has to formulate his tentativeppsition in such a way that it
becomes usable in his systematic study. A set ebtepns that begs our attention,

therefore, is: how to formulate those ideas inranfof proposition that may actually
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prove useful; how to judge its usability or worldapiand on what criteria? Let us

now address to these questions.

5.3CHARACTERISTICS OF A WORKABLE HYPOTHESIS OR USABLE HYPOTHESIS

It is said that man’s mind, like his body, is oftetive without any immediate goal. A
number of interesting hypotheses may emanate framsymind but all of them may
not necessarily be empirically verifiable. Sometleédm may be left to die alone,
While a few (or most) of them may not even destiteeg@lay any significant role in
either advancement of knowledge or of developmentsmence. What we, as
researchers, in interested in can be hypothesearthasable in our research endeavor
and are liable to be empirically verifiable. Weeriifore, should have some criteria to
judge the usability or workability of a hypothesist us now turn to some of the
criteria for judging the usability of a hypothesfs:workable’ or ‘usable’ hypothesis
would be the one that satisfies many of the foltayriterial®®

5.3.1 Hypothesis should be conceptually clear

The concepts used in the hypothesis should belgldefined, not only formally but
also, if possibly, operationally. Formal definitiah the concepts will clarify what a
particular concept stands for, while the operatiaedinition will leave no ambiguity
about what would constitute the empirical evideacendicator of the concept on the
plane of reality. Obviously, an undefined or illfited concept makes it difficult or
rather impossible for the researcher to test higothesis as there will not be any
standard basis for him to know the observable fadtsvever, a researcher, while
defining concepts, should use, as far as possiideterms that are communicable or
definitions that are commonly accepted. It showddstated as far as possible in most
simple terms so that it can be easily understaedalblconcerned. He should not

create ‘a private world of words'.

16 Relied liberally on, William J Goode & Paul K Hallethods in Social Researchupran 1, chap 6;
T S Wilkinson & P L BhandarkarMethodology and Techniques of Social Resedidimalaya
Publishing House, Mumbai, f'6dn, Reprint 2005), chap 5, and C R Koth@gsearch Methodology:
Methods and Techniquéslew Age International Publishers, New DelH¥ @dn, 2004, Reprint 2007),
chap 9.
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Goode and Hatt have suggested ‘a simple devicetltoifying concepts used in the
hypothesis. It involves the following steps: (i)eparation of a list of different

concepts used in the research outline, (i) makifigrts to define the listed concepts
in words and in terms of particular operations, anih reference to other concepts
found in previous research, and (iii) decidingthe light of these identified different

meanings, possible meanings of the concepts usée icurrent hypothest§’

5.3.2. Hypothesis should be specific

A hypothesis should be couched in specific terms.Vidgue or value-judgmental
terms should be used in formulation of a hypothdsishould specifically state the
posited relationship between the variables. It hawclude a clear statement of all
the predictions and operations indicated thereoh they should be precisely spelled
out. Specific formulation of a hypothesis assuteat research is practicable and
significant. It helps to increase the validity @sults because the more specific the
statement or prediction, the smaller the probahihat it will actually be borne out as
a result of mere accident or chance. A researdhergfore, must remember that
narrower hypothesis is generally more testable hadshould develop such a

hypothesis.

5.3.3Hypothesis should be empirically testable

A hypothesis, as, stated earlier, should be fortadlan such a way that it should
possibly be to empirically verifiable. It shouldeaempirical referents so that it will
be possible to deduce certain logical deductiomsiaferences about it. It should be
of such a character that deductions can be madeifrdt should be conceivable and
not absurd. Therefore, a researcher should takesiitrvare that his hypothesis
embodies concepts or variables that have clear rexalpicorrespondence and not
concepts or variables that are loaded with moddfoents or values. Such statements
as ‘criminals are no worse than businessmen’, taligis exploit their workers’, ‘bad
parents beget bad children’, ‘bad homes breed nahty’, or ‘pigs are well named
because they are so dirty’ can hardly be usablethgses as they do not have any

7 william J Goode & Paul K Hatilethods in Social Researdhid., at 68.
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empirical referents for testing their validity. &ther words, a researcher should avoid
using terms loaded with values or beliefs or wohdsing moral or attitudinal

connotations in his hypothesis.

5.3.4Hypothesis should be related to available technigue

A hypothesis, as mentioned earlier, needs to barmalpy tested. This requirement
obviously makes it necessary that a hypothesis Idhbe related to available
techniques of data collection. A researcher whosdo® know what techniques are
available to him to test his hypothesis cannothestypothesis. His ignorance of the
available techniques, makes him weak in formulatingvorkable hypothesis. A
hypothesis, therefore, needs to be formulated aftgr due thought has been given to
the methods and techniques that can be used fasumeg the concepts or variables

incorporated in the hypothesis.

However, the insistence for this criterion of a kalle hypothesis should not be
taken to imply that the formulations of some comphgpotheses or hypotheses that
are not related to available techniques and go enabie to verification are either
barred or not worthwhile. It should be noted thasipg some interesting complex
formulations, even though they, at the time of folation, are not amenable to the

available technigues, may stimulate the growtmobvations in techniques.

5.3.5 Hypothesis should be related to a body of theory ssme theoretical

orientation

It is needless to re-emphasize here that a resmantimough testing his hypothesis,
intends to contribute to the existing fact, theoryscience. While formulating his
hypothesis, he has to take a serious pause tohsepotsible theoretical gains of
testing the hypothesis. A hypothesis, if testedpshéo qualify, support, correct or
refute an existing theory, only if it is relatedfome theory or has some theoretical
orientation. Science can be cumulative only bydnd on an existing body of fact
and theory. Science develops block by block. Ithcardevelop if each study is an

isolated one. A hypothesis related to a body obtpher having some theoretical
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orientation can only contribute to the developnardgcience. A hypothesis, therefore,

must be capable of being brought into the accelpoely of knowledge.

However, this does not mean that a hypothesisdbas not have some theoretical
base throttles ventures into new scientific fiedahsl thereby development of science.
A hypothesis imaginatively formulated does not oelgborate and improve existing
theory but may also suggest important links betweand some other theories. Thus,
exercise of deriving hypothesis from a body of tyemay also be an occasion for
scientific leap into newer areas of knowledge. Gitye observed Parsons, ‘not only

formulates what we know but also tells us what veatio know.1°

Insistence on this criterion, in ultimate analydesads to filter out formulation of

repetitive hypotheses and testing thereof as treyhat take science any further.
Moreover, a hypothesis derived from a theory invetst creator with the power of
prediction of its future. He, with reasonable cetig can predict future outcome of
his hypothesis based on, or related with, existegry. The potency of hypothesis in
regard to predictive purpose constitutes a greaaratement in scientific knowledge.
A genuine contribution to knowledge is more likébyresult from such a hypothesis.
A hypothesis, it is said, to be preferred is onéctvltan predict what will happen, and
from which we can infer what has already happeredn if we did not know (it had

happened) when the hypothesis was formuldtgd.

5.4ROLE OF HYPOTHESIS

A hypothesis, which is a provisional formulatiofays significant role in empirical or
socio-legal research. It not only navigates reseamca proper direction but also
contributes in testing or suggesting theories amdcdbing a social or legal

phenomenon.

198 parsonsThe Structure of Social Actiprol 1 (Free Press, New York, 1962) at 9.
199 Morris R Cohen & Ernest NigeAn Introduction to Logic and Scientific Meth@darCourt, Brace,
New York, 1934) 207.
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5.4.1 Role of hypothesis in navigating research

A hypothesis, regardless of its source, states &hasearcher is looking for. It also
suggests some plausible explanations about theapi®belationships between the
concepts or variables indicated therein. In fachavigates the research. Without it,
no further step is possible in empirical reseancham-doctrinal legal research. Cohen
and Nagel, highlighting the value of hypothesisairscientific inquiry, have aptly
observed that ‘we cannot take a single step fonimrany inquiry unless we begin
with a suggested explanation or solution of théiaifty which originated it**° Once

a researcher knows what is his hypothesis is, heeaaily make predictions about its
possible answers or explanations and proceed futiheseek those answers or
explanations. It directs the lines of inquiry ahereby makes it more specific. It is
the necessary link between the theory and invegiigawhich leads to the discovery

of additions to knowledge.

A hypothesis, by delimiting the area of researdes a researcher on the right track
in his research journey. It also helps him in shanmpg his thinking and focusing
attention on the more important facets of the moblnder investigation. Without a
hypothesis, a socio-legal research or empiricaaeh becomes ‘unfocused’ and ‘a
random empirical wanderind*! It prevents a blind search and indiscriminate
gathering of masses of data which may later prosedevant to the problem under
study™'? The results of the study premised on irrelevama dan only lead to ‘facts’
with ‘unclear meaning’. A hypothesis, thus, helgse tresearcher in drawing
‘meaningful conclusions’ supported by ‘relevant’@ncal data.

A hypothesis serves as a sound guide to: (i) thd &f data that must be collected in
order to answer the research problem; (ii) the waywvhich the data should be
organized most efficiently and meaningfully, ang ¢the type of methods that can be

used for making analysis of the data.

19 Morris R Cohen and Ernest Nagah Introduction to Logic and Scientific Methakid., chap 11,
cited in Claire Seltiz, Marie Jahodet. al, Research Methods in Social RelatigMethuen, London,
UK, 1972) at 38.

M william J Goode & Paul K Hattylethods in Social Researcupran 1, at 57.

12 pauline V YoungScientific Social Surveys and Reseasttpran 3.
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5.4.2 Role of ‘tested’ hypothesis

A hypothesis, as stated earlier, needs to be erafiyitested to draw some inferences
about the initially posited relationship betweere thariables indicated in the
hypothesis. Therefore, when it is empirically tedsfer not), the initially assumed
relationship between the concepts or variableth@gase may be, becomes a proved
fact. Once a hypothesis is established, it ceasd® ta hypothesis. In this sense, a
hypothesis also performs the following significumctions:

5.4.2.1 To test theories

A hypothesis, when empirically proved, helps usteésting an existing theory. A
theory, as mentioned earlier, is not a mere sp8oualabut it is built upon facts. It is a
set of inter-related propositions or statementaized into a deductive system that
offers an explanation of some phenomenon. Factstitate a theory when they are
assembled, ordered and seen in a relationshipefidie, when a hypothesis is
‘tested’, it not only supports the existing thedimat accounts for description of some

social phenomenon but also in a way ‘tests’ it.

5.4.2.2 To suggest new theories

It is, however, likely that a hypothesis, even tijlouelated to some existing theory,
may, after tested, reveal certain ‘facts’ that aoé related to the existing theory or
disclose relationships other than those statedentlieory. It does not support the

existing theory but suggests a new theory.

5.4.2.3 To describe social phenomenon

A hypothesis also performs a descriptive functigéach time a hypothesis is tested
empirically, it tells us something about the pheeaon it is associated with. If the
hypothesis is empirically supported, then our infation about the phenomenon
increases. Even if the hypothesis is refuted, #s tells us something about the

phenomenon we did not know before.
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5.4.2.4 To suggest social policy

A hypothesis, after its testing, may highlight sugls’ of the existing social or
legislative policy. In such a situation, the testggothesis helps us in formulating (or
reformulating) a social policy. It may also suggeshint at probable solutions to the

existing social problem(s) and their implementation

CHECK YOUR PROGRESS

» What is meant by hypothesis? What consideratioasganerally required to
be taken into account while formulating a hypotk@si

» Is formulating a hypothesis an easy task? Ideudfiffyculties in formulating a

hypothesis and assess their potentials in dimimgshtility of a hypothesis.

What suggestions would you like to offer to overeatimese difficulties?

Enumerate and discuss different sources of hypistiagth apt illustrations.

Discuss important characteristics of a workabledtlypsis.

YV V VYV V

Is hypothesis essential in every social researsfafute its relevance and role
in a scientific investigation of a socio-legal plexn.
» Discuss, with appropriate illustrations, the rokehgpothesis in a scientific

inquiry.
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UNIT 6
RESEARCH DESIGN

A research design is the arrangement of conditidos
collection and analysis of data in a manner that
aims to combine relevance to the research purpose
with economy in procedure.

Clair Seltiz

STRUCTURE

UNIT 6
RESEARCH DESIGN

6.1 Introduction

6.2 Major contents of research design
6.2.1 Types of research design

6.3 Role (utility) of research design

OBJECTIVES

At the end of this unit, you will be able to:

explain research design and considerations in dieggt
explain major steps followed in a research design

explain the different types of research designtaed utility

YV V V VY

explain the role of research design in a scienitif@stigation

6.1INTRODUCTION

Once a research problem is formulated clearly enotige researcher has to think of

pursuing it. He has to think about the informatibat is needed, the way to gather it,
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and the manner in which it is analyzed and intégateln other words, he has to work

out the ‘plan’ and ‘design’ of his researtfi.

The process of research design can be explainednbgnalogy of an architect
designing a building. In ‘designing’ a building,etlarchitect has to consider each
decision that is required to be made in constrgdiire building. Bearing in mind the
purpose for which the building is to be used, he teaconsider various matters such
as how large it will be, how many rooms it will le|gvhow these rooms will be
approached, what materials will be used and soHanconsiders all these factors
before the actual construction begins. He proceedhkis way because he wants a
picture of the whole structure before starting ¢autsion of any part. This paper-
picture helps to visualize clearly the difficultiaad inconveniences that he and his
assistants would face when the building is understaction and to devise the
strategies to overcome them. On the basis of te&clskhe can effect corrections or
modifications and make improvements before the actonstruction starts. It is
obvious that the building may be defective and eaasot of inconveniences to its
users and thus the very purpose for which it ibdaconstructed may be defeated if

careful thought was not given to the matter atdesigning’ stage™*

This analogy is applicable with equal force to amgearch. A researcher has,
therefore, to ‘design’ his research before he msst so that he can anticipate the
problems that he may encounter during his resgartghey and can take appropriate
precautions and measures to overcome them. Sueésigndwill not only make his

research journey less problematic but will alsoagrde the reliability of his research

findings and thereby of its contribution to thestxig knowledge.

A researcher, like a building architect, has teetdkcision about certain aspects of his
proposed research before he starts ‘designing’ regearch. The major design
decisions, which are required to be taken, areetanbreference to the following

aspects:

13 For some preliminary remarks also see, ‘2.10.4Reh Design'supra

14 35ee, T S Wilkinson & P L Bhandarkaethodology and Techniques of Social Reseéitmalaya

Publishing House, Mumbai, T6edn, Reprint 2005) 97, and K D Gangrade, Empirlathods as
Tools of Research, in S K Verma & M Afzal Wani (gdsegal Research and Methodolo@indian

Law Institute, New Delhi, ¥ edn, 2001) 273 (276-77).
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What is the study about?

What is the purpose of the study and its scope?

What are the types of data required?

Where can the data needed data be found and vehtter sources

What will be the place or area of the study?

What periods of time will the study include?

What time is approximately required for the study?

What amount of material or number of cases wilhbeded for the study?

© © N o g s~ wDdPE

What bases will be used for the selection of tiggired material /cases?
10.What techniques of data gathering will be adopted?

11.What type of sampling, if required, will be used?

12.How will the data be analyzed?

13.How best can all these questions be decided updnvhat should be make so
that decisions the research purpose will be acHiewsth minimum

expenditure of money, time and energy?

The consideration of these questions, which, imalte analysis, enters into making
the decision regarding the what, where, when, howchn and by what means,
constitutes research design. However, the decrgilating to these questions must be
based on convincing and pragmatic grounds. Keepingew the fact that research is
a systematic, scientific investigation of a fabg tlesign decisions must also be based

on an accepted methodology.

Broadly speaking, research design refers to thealimtion of the entire process of
conducting research before its commencement.dtpkanned sequence of the entire
process involved in conducting a research studis & conceptual structure within

which the research is to be conducted.

Research design is the plan, structure and strategyestigation conceived so as to
obtain answers to research questions. The ‘planudes everything the investigator
will do from formulating the research problem oe thypothesis to the final analysis
of the data and presenting his inferences. Thacsire’ is the outline, the scheme, or
the paradigm of the operation of the variables. [é/hihe ‘strategy’ includes the

methods to be used to collect and analyze the data.
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However, the ‘design’ of a research study depetada,great extent, on the particular
purpose that the proposed research is intendeckriee.sThe purpose of research
influences the design of study. Research desigtogely linked to the investigator’'s
objectives. Research designs, therefore, diffeeddmg on the research purpose just
as the plan of a building would depend upon the@se for which it is intended to be

used.

‘A research design’, against this backdrop, acemydo Claire Selltiz and others, ‘is
the arrangement of conditions for collection andlgsis of data in a manner that aims

to combine relevance to the research purpose withany in proceduré®

Research design, in this sense, tells the reseantiet observations to make, how to
make them and how to analyze the quantitative sgptation of the observations. It
constitutes the blueprint for the collection, measment and analysis of data. It, in a
way, guides the investigator in the process ofectilhg, analyzing and interpreting
observations. It also tells him as to what typestafistical analysis to use. It is the
logical and systematic planning and directing opiace of research. ‘Research
design’ is invented to enable the researcher tov@nsesearch questions as validly,
objectively, accurately, and economically as pdesib

Based on the above explanation, one can say teaaneh design possesses three
important characteristicssirst, it is a plan that specifies the sources and tygfes
information relevant to the research probleésecondly it is a strategy specifying
which approach will be used for gathering and azriatythe dataThirdly, it includes

the time and cost budgets since most studies are gilader these two constraints.

However, it is difficult, though not impossible, poepare an ideal research design in
social science as well as in socio-legal reseaochtvio prominent reasong.irst,
sometimes it may not be possible for a researchefotesee ‘everything’ and

‘visualize’ all the contingencies in the beginnimigthe researcisecondlyhe, in spite

15 Claire Selltiz, Marie Jahodat. al, Research Methods in Social Relatioft$olt, Rinehart &
Winston, New York, 1962) 50.
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of his perfect or near perfection foreseeablityyreacounter with some unforeseen

factors or facts on the way of his research joutthay need to be handled.

A research design is only tentative in the senaedh the study progresses, new facts,
new ideas and new conditions, which may necessdathange in the original
research plan may occur. The researcher has todahmerdesign to meet these and
other similar contingencies. Thus, a research desag be flexible. Research design
furnishes guidelines for investigative activity anmot necessarily hard-and-fast rules
that must remain unbroken. A universal characierisf any research design is

flexibility.

Nevertheless, he needs to translate the reseasandevith apt modifications, into a

working procedure.

6.2MAJOR CONTENTS OF RESEARCH DESIGN

The term ‘research design’, as mentioned earliefers to the entire process of
planning and carrying out a research study. Itlve®the following major steps®

1. Identification and selection of the research proble

2. Choice of a theoretical framework (conceptual mpder the research
problem and its relationship with previous reseasch

3. Formulation of the research problem or hypothesiany, to be tested, and
specification of its objectives, its scope.
Design of experiment or inquiry.
Definition and measurement of variables.
Identification of the ‘suitable population’ for thetudy and of ‘sampling’
procedures.

7. Tools and techniques for gathering data.
Editing, coding and processing of data.

9. Analysis of data-selection and use of appropridédissical procedures for

summarizing data and for statistical inference.

116 see, Delbert C MillertHandbook of Research Design and Social Measure(®avid McKay, New
York, 3% edn, 1970) 3-6 and K D Gangrade, Empirical Methasi3 ools of Researchypran 2.
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10. Reporting-description of the research process;eptasion, discussion and
interpretation of data; generalization of resednotiings and their limitation;

and suggestions for further research.

The broad outline of the design of a research sindy be re-stated in the following

main steps:

1. Formulation of the research problem.

no

Decision about suitable population for the studyd asetting down the
sampling procedure.

Devising tools and techniques for gathering data.

Determination of the mode of administering the gtud

Setting the arrangements for the editing, coding)@ocessing of data.

Indicating the procedures and statistical indicegtie analysis of data.

N o g M ow

Deciding about the mode of presentation of theanesereport.

These steps can further be grouped into four nedgages: (i) the planning stage, (ii)
the design stage, (iii) the operational stage, éwmyl the completion stage. The
planning stage includes the identification, setettand formulation of research
problem as well as the formulation of hypothesisl &8s linkage with theory and

existing literature. The design stage consists @wihg up the design of the
experiment or inquiry, definition and measuremdntariables, sampling procedures,
tools and techniques of gathering data. The operaltistage deals with the drawing
of the finances and budgeting, recruitment anchiimgi of the staff, if necessary. The

completion stage is concerned with analysis arefpnétation of data.

Each of these steps of conducting research is glesnone and requires a separate
discussion which is not attempted in this Unitmiast, however, be emphasized that
several alternatives are possible at every stepreftre, efficiency of a research
design involves in selecting from among the sevaltgrnatives at every step, those
procedures for the collection and analysis of datach are most economical as well

as most relevant for the purpose of research.
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Nevertheless, it is imprtant to list here below soessential considerations that

should be taken into account by a researcher vadaleloping each of the research

design steps of, particularly a socio-legal probfém

1. Identification and selection of the researabbjpgm.

(i)

(i)
(i)

Presents clear and brief statement of the problétm @oncepts defined

where necessary.

Shows that the problem is limited to bounds amentabhtment or test.

Describes the background and significance of tlodlpm with reference

to one or more of the following criteria:

(@) Is timely.

(b) Fills research gap.

(c) Permits generalization to broader principles ofialomteraction or
general theory.

(d) Sharpens the definition of an important concepetationship.

(e) Has many implications for a wide range of practioaltheoretical
problems.

() May create or improve an instrument for observing analyzing data.

(9) Provides opportunity for gathering data.

(h) Provides possibility for a fruitful exploration afata with known

techniques.

2. Theoretical Framework

(i)
(ii)

(i)

Clearly states the relationship of the problem themretical framework.
Demonstrates the relationship of the problem to ghevious research
studies.

Presents alternate hypotheses considered feasithlie the framework of

the theory.

3. The Hypothesis

117 3ee, Delbert C MilletHandbook of Research Design and Social Measureriiéght
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0] Clearly states the hypothesis selected for test.

(i) Indicates the significance of test hypothesis eoativancement of research
and theory.

(i)  Identifies limitations, if any, of the hypothesis.

(iv)  Defines concepts or variables (preferably in openal terms).
(a) Independent and dependent variables should benglisshed from

each other.

(b) The scale upon which variables are to be measgregh(itative, semi-

guantitative, or qualitative) should be specified.

4. Design of the experiment or inquiry and measear@mf variables.

0] Describes ideal design or designs with especiehtitin to the control of
interfering variables.

(i) Describes selected operational design.

(i)  Specifies statistical tests.

5. Sampling Procedure

0] Specifies the population to which the hypothesiglsvant.
(i) Explains determination of size and type of sample.
(i)  Specifies method(s) of drawing or selecting sample.

(iv)  Estimates relative costs of the various sizes gpeistof samples.

6. Methods of Gathering Data

(1) Describe measures of quantitative variables showielgability and
validity when these are known. Describe means eitiflying qualitative
variables.

(i) Include the following in description of questionmea or schedules, if these
are used,:

(a) Approximate number of questions to be asked to eagjondent.
(b) Approximate time needed for interview.

(c) Preliminary testing of interview and results.
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(i) Include the following in description of interviewqeedure, if this is used,:
(a) Means of obtaining information, i.e. by direct iriew, all or part by
mail, telephone, e-chatting, or other means.

(b) Particular characteristics of interviewers mustehayv special training
that must be given them.

7. Working Guide

0] Prepare working guide with time and budggtimates.
(a) Planning.
(b) Drawing sample.
(c) Preparing observational materials.
(d) Collecting data.
(e) Processing data.

() Preparing final report.
8. Analysis of Results

0] Specify method of analysis.
(a) Use of tables, sorter, computer, etc.

(b) Use of graphic techniques

9. Interpretation of Results
(i) Discusses how conclusions will be fed back iteory.

10. Publication or Reporting Plans

(i) Write these according to Department and Grégl@ahool requirements.
(i) Select for journal publication the most sigo#nt aspects of the problem in

succinct form. Follow style and format specified thg journal to which the
article will be submitted.
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6.2.1 Types of research design

It is important to recall that the purposes of aesk influence contents of the design
of study. Research design is closely linked toresestigator’s objectives. Invariably,
every research begins with a question or a proldérmsome sort. Researches are
undertaken for various purposes. These purposeadisasssed elsewhet® may be

classified under the following four major categerie

7. To gain familiarity with a phenomenon or to gaisight into it with a view to
formulate the problem precisely. [Studies havings tpurpose are known
generally as Exploratory of Formulative studies.]

8. To describe accurately a given phenomenon and terrdme associations
between different dimensions of the phenomenomudi8s characterized by such
aims are known generally as Descriptive studies.]

9. To determine the frequency with which somethinguoscor with which it is
associated or see causal relationships betweehffiésent dimensions. [Studies
having this purpose are known as Diagnostic studies

10.To test a hypothesis suggesting a causal relatijpristween different variables.

[Studies characterized by this purpose are caliggbmental studies.]

Research designs, based on these purposes, tékemifstructural forms as well as
nomenclature. The research designs that are apgu@por the first, second, third and
the fourth purposes indicated above are termimakxploratory or formulative, (ii)

descriptive, (iii) diagnostic, and (iv) experimedma explanatory, respectivefy®

Some of the distinctive features of these resedesiigns are discussed in brief in the

following paragraphs.

18 gee, 2.1.2 Objectives Researchipra

119 Claire Selltiz and Marie Jahodet, al, Research Methods in Social Relatipsspran 3. However,
there seems to be disagreement amongst sociatistseabout ways of classifying research designs
used in social science research. See, | H McGR#search Methods and Designs for Education
(International Text Book Co, Scranton, 1970), analit¥a White Riley,Sociological Research 1-Case
Approach(HarCourt, Brace and World, Inc, New York, 1963).
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(i) Exploratory or formulative research design

Generally, every research study is built upon thstieg stock of our knowledge. The
formulation of the problem, spelling out the objees of the study and formulation of
the hypothesis, if required, depend upon the exigteof adequate knowledge. But
occasionally a researcher may be confronted wipinoalem in a hitherto uncharted
area without sufficient knowledge even to formulaie problem adequately. The
researcher has little or no knowledge about thélpm. He just wants to ‘explore’ it.

His primary aim is to acquaint with the charact&ssof research target. He intends

to discover ideas and to have insight into the lgrabor situation under investigation.

Research design in exploratory studies has toeebfe to provide opportunity for
the consideration of different aspects of the mobbr situation under study. Inbuilt
flexibility in research design is needed becauseréisearch problem, broadly defined

initially, is transformed into one with more prezimieaning.

Generally, the important methods to conduct expioyastudies include (a) a review
of the related literature, (b) a survey of peopleovhave had practical experience of
the broad problem with the problem to be studie®| éc) an analysis of ‘insight-
stimulating’ cases or exampl&3.

A careful review of literature helps the investmyato formulate his research problem
precisely or to develop a workable hypothesis vathcise meaning. A review of
hypotheses stated in earlier works may also hetp ini identifying the thitherto-

analyzed concepts and theories and deciding utfithe thitherto formulated/tested
hypotheses. It also enables the researcher to eldhiel possibility of any new

hypotheses from those concepts and hypothesesivAysaf experienced people and
unstructured interactions with them will help thgastigator to obtain insight into the
problem under investigation and to get clues topibesible hypotheses. It gives him
information about the effectiveness or otherwisehef thitherto used methods and
procedures used for achieving specific goals.rtalao provide information about the
practical possibilities for doing different kind$ @search. While the third method,

120 Claire Selltiz and Marie Jahodat, al, Research Methods in Social Relatisupran 3, 53.
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i.e. analysis of ‘insight-stimulating’ cases, inve$ intensive study of selected
instances of the phenomenon under investigatiornelps the researcher to gain
information about the cases that exhibit sharprestd or have striking features. This
diverse information helps him to have insight itite problem under study.

Most exploratory studies use one or more of thkessetmethods. Whatever method is
chosen, it must be used with flexibility so thatnyalifferent facets of a problem may
be considered as and when they arise and come tootice of the researcher. But it
is important to remember that exploratory studiesrely lead to insights or
hypotheses; they do not test them. An exploratarglysmust always be regarded as
simply a first step; more carefully controlled seslare needed to test whether the
hypotheses that emerge (from the exploratory sthdyg general applicability.

(ii) Descriptive and diagnostic research designs

A descriptive research study, as its name suggestencerned with describing the
characteristics of a particular individual or a pbmenon. It is aimed at detailed
description or measuring of the different aspectsaophenomenon, group or
community. It is mainly a fact-finding study witrdequate interpretation. Such a
study, unlike exploratory study, presupposes pkiwwwledge of the problems to be

investigated.

In descriptive studies, the researcher must be tabtkefine clearly what he wants to
measure and find adequate methods for measuringddition, he must be able to
specify the subject is to be included in his ‘papigin’ of study and how he is going
to collect evidence. In other words, in a such wgt what is needed is a clear
formulation of ‘what’ and ‘who’ is to be measureahd the techniques for valid and

reliable measurements.
A diagnostic research is more directly concerneth wausal relationships and with

implications for action than a descriptive study.id more concerned with the
frequency with which something occurs or its assomn with something else.
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In fact, there is a very thin line of distinctioretitveen descriptive and diagnostic
studies. A descriptive study is oriented towardslifig out what is occurring while a
diagnostic study is directed towards discoveringardy what is occurring but also
why it is occurring and what can be done. The farmmabout ‘what is it?’ while the

latter is concerned with ‘why is it?” A diagnosstudy is more actively and explicitly
guided by hypothesis than a descriptive study. Thaye a common element of

emphasis on the specific characteristics of a gsieration.

From the point of view of research design, the dpsee as well as diagnostic
research studies, in spite of a thin of distinctiosetween them, share common
requirements. The research design of a descriptiekediagnostic study, unlike that
of an exploratory study, has to be rigid. It mubd@ss and focus on:

(1) Formulation of the objectives of the studye first step in a descriptive as well as
diagnostic study is to define, precisely the redeaproblem and the research
objectives. This enables him to perceive the reguand relevant data.

(2) Designing the methods of data collectioAfter the research problem is
formulated, it becomes necessary for the invesiigtd identify the methods by
which the required data are to be obtained. Thenigoes of data collection must be
carefully identified and indicated in the reseadelsign.

(3) Selecting the sampldhe researcher must specify the methods of digasample
from the identified ‘population’.

(4) Collecting the dataln the design of his study he must specify therses of the
relevant and required information and the period/hich such data are related.

(5) Processing and analysis of datAs the collected data need to be processed and
analyzed, the researcher must indicate coding andding of the collected data and
methods of processing and analyzing them.

(6) Reporting the findingsFinally, the investigator has to draw a broadioeatof his
research report for effective communication of figlings to his audience. The
layout of the report needs to be well planned s &l things relating to the research

study may well be presented in simple and effecttyte’?*

121 See, C R KothariResearch Methodology: Methods and Technig(Nsw Age International
Publishers, New Delhi,"2edn, 2004, Reprint 2007) 37-38.
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(iif) Experimental or explanatory research design

Experimental studies deal with cause and effecblpros. They are concerned with
testing the causal hypotheses. However, testing chusal hypothesis is a very
complex matter. At least three kinds of evidenaeraeded to confirm that the given
independent variable (the cause) produces the giependent variable (the effect).
First, several independent variables have their effach @iven dependent variable.
Therefore, in order to test the effect of a givetependent variable, it is necessary to
hold constant the effect of other independent wéggand to isolate the effect of the
given variable.Second it is necessary to show that change in the goependent
variable did not take place before the change engilken independent variable, since
the cause ought to precede or be simultaneous théheffect but it should not
succeed the effecfThird, it is necessary to show that the change in thvengi
independent variable has actually produced chamdgke given dependent variable;
the greater the change in the independent varititdegreater the change in the
dependent variable.

These three kinds of evidence may be summarizéallagss:

1. Ruling out the effect of other causal variables.

2. Causal time sequence between the changes in thepdandent and
dependent variables.

3. Concomitant variation between the independent amel dependent

variables.

A descriptive study which is designed to make olet@rns about the reality as it
exists can best provide evidence about concomitanation. To procure the other
two kinds of evidence, one has to make observatrater controlled conditions. The
procedures of making observation under controllezhddions constitute the
experiment. The chief requirement of an experimemd induce change in the given
independent variable while holding constant theeatffof the other independent

variables.
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There are different ways of conducting experimeihtsthe physical and natural

sciences laboratories are used extensively for rerpatation. But laboratory

experiments for studying human behavior are rulatlio most cases for obvious
reasons. However, the use of laboratories is notessary condition for

experimentation. What is important is the logic miaking observation under

controlled conditions. Utilizing this logic, the @al scientists have devised, among
other methods, an experimental mechanism of usigy droups of subjects, one
termed the experimental group and the other, cbgtoup.

The subjects in the experimental and the controugs are so chosen that the two
groups are similar, if not identical, with regard the given independent and
dependent variables as well as with regard to #reuws other variables which also
exert their causal effect on upon the given depeingariable. Observations and
measurements are made at two points of time. Fesgre the change is induced in
the independent variable, the given independent dedendent variables are
measured in both the groups. Then change is induceitie given independent
variable only in the experimental group. After allog sufficient time for the impact
of the change to be felt on the given dependeribia, the given independent and
dependent variables are measured in both the gfoupgke second time. According
to the causal hypotheses, it is expected thatasebond point of time there would be
greater change in both the given independent ammerdient variables in the
experimental group as compared with their counté&span the control group.

Existence of such a difference would confirm thpdthesis.

It can be readily seen that the above experimeaidaign is capable of generating
simultaneously all the three kinds of evidence Wwhace required for testing a causal
hypothesis. The evidence ruling out the effect tifeo independent variables is

secured by equating these variables in both therarpntal and control groups, so
that whatever effect they produce on the given deeet variable would be of the

same order in both the groups. The evidence teatlihnge in the dependent variable
did not take place before the change in the gimelependent variable is ensured by
measuring the variables twice-once before indudireg change in the independent
variable and a second time after the inducemeng. &hidence about concomitant

variation is obtained by comparing the relationdbgbween the two variables in the
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two different settings of the experimental and ¢batrol groups before and after the

inducement of change in the given independent ki@ the experimental group.

The experimental design of study poses speciall@mbof equating the experimental
and the control groups with regard to the varialidebe controlled and of inducing
change in the given independent variable, of wkiehinvestigator must be aware. As
for securing control of the variables in the twoups there are different techniques
such as randomization, equated frequency distahwnd precision control or control
by identical individual pair matching. The investigr should be able to judge as to

which one or more of these techniques are appttedioa his study.

The experimental design differs from the descrgtstudy design, among other
respects, in two important ways, inasmuch as trmupgy studied need not be
representative of their population and the varigblender investigation are
manipulated. Therefore, the term sample surveyoisapplied to the experimental
study.

It has been pointed out that there are differenyswaf designing an experimental
study subject to the adherence of the same logexpériment. Even as regards the
particular experimental mechanism described aboxesjous adaptations and
modifications are possible. for instance, althowgdinarily observations are made
twice in an experimental study-once before the gkams introduced in the

experimental variable, and a second time aftenridacement of change sometimes
the study is conducted after the change in therexpatal variable has already taken
place; but in the latter case the information alibatearlier point of time is obtained
from the existing records. The experimental studyiclv is designed before the
change in the experimental variable is termed tlogepted experimental design or
‘before and after’ study, while the latter typenamedex-post factoexperimental

design or ‘after only’ stud}??

Pre-planning of an experiment is of fundamental antgmce in conducting an
experiment. As the experimenter is not requiredda@ passive spectator but an active

122 vjictor S D’Souza, Design of Study in Empirical Rasch, in S K Verma & M Afzal Wani (eds),
Legal Research and Methodoloigidian Law Institute, New Delhi,"2edn, 2001) 309 (313-316).
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manipulator of the situation, he must plan out gkimn advance and their minutest
details in order to get the best results. Planmihgn experiment consists of the
following steps: (i) selection of problem; (ii) setion of setting; (iii) conduction of a
pilot study; (iv) formulation of a research desidm) collection of data, and (vi)

interpretation of results>

6.3ROLE OF RESEARCH DESIGN

Regardless of the type of research design selégtélde researcher or the objectives
hoped to achieved, a common function of researdigdes providing answers to
various kinds of questions and to ‘guiding’ him s research journey. A

methodologically prepared research design may iablyr lead to the following

advantages:
1. It may result in the desired type of study withfuseonclusions.
2. It may lead to reduced inaccuracy.
3. It may give optimum efficiency and reliability.
4. It may minimize the uncertainty, confusion and picad hazards associated

with any research problem.

5. It may be helpful for the collection of researchtemil, required data, and
testing of hypothesis.

6. It may operate as a ‘guide post’ for giving resbacright direction’.

7. It may minimize the wastage of time and beatingiadbthe bush.

To be more precise, a research design, regardietsstgpe, performs one or more of
the following functions:

1. Research design provides the researcher with a fund of the proposed research
- A researcher, like a building-constructor havaniglueprint of the proposed building,
can easily foresee and overcome the possible dbstate has some kind of research
plan to execute. Preparation of research desigresnain pay attention to pertinent

gueries and take decision before beginning hisarebe For example, if he chooses to

123K D Gangrade, Empirical Methods as Tools of Reseaupran 2, at 285.
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study people directly, some possible consideratroiggt be: (i) a description of the
target population about which he seeks informatjphthe ‘sampling methods’ to be
used to obtain ‘elements’ of sample and to dedmesize of sample, (iii) the data
collection procedures and techniques to be usextdoire the needed information,
and (iv) the possible ways to analyze the collectath. These problems are given

strong considerations in socio-legal research malpo

2. Research design dictates boundaries of the reseactivity - Research design
outlines boundaries of the proposed research endead enables the researcher to
channel his energies in a specific direction. Withalelineation of research
boundaries and/or objectives, a researcher’'s iesvimay virtually be endless. The
study-plan and structure enables the investigatoreach closer to the proposed

research.

3. Research design enables the researcher to anteipatential problems in the
implementation of the studyAs mentioned earlier, one of the processes @are$ is
review of literature. Literature reviewnter alia, enables the researcher: (i) to know
about new or alternate approaches to the reseapbiem, (ii) to acquire information
concerning what can reasonably be expected to anchis own investigation, and
(ii) to have a critical review of the earlier wook the theme of his research so that he

can seek some guidelines for improvement.

4. Research design enables the researcher to estithatecost of his research,
possible measurement of problems and optimal rebeassistance It enables the
researcher to estimate the approximate time andndial budget required to

accomplish his proposed research.
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SELF-CHECK QUESTIONS 1

» What is meant by research design? Why is it impbrte prepare a research
design?

» What decisions a researcher needs to take befeigniteg his research?

» Why is a research design closely linked with theppse of the research?
Explain with illustrations.

» What are the different types of research design?

> Discuss utility and limitations of different type$research design.

> Describe and explain, with apt illustrations, thejon steps followed in
preparation of a research design.

» Enumerate and explain the different roles of aaededesign in a scientific
inquiry.

> Is research design sacrosanct? Give reasons ofyswer.

» Do you agree with the view that research desigexploratory studies has to
be flexible while rigid in descriptive and diagniosstudies? Explain and give
reasons for your answer.

» Comment upon the framework of a research desiggnagxperimental study
and highlight the difficulties in preparing it.

» Write a short note on the significance of ‘insighithulating’ cases or
examples in exploratory research studies.

> Explain ‘experience survey’ and its utility in foutative research studies.

» Discuss the major steps in scientific researchthat application in a socio-
legal study.

» What type of research design do you suggest f@sargptive study? Prepare a

broad outline of such a research design.

CHECK YOUR PROGRESS?2

» Prepare a Model Outline of a Plan for a Study higtting the considerations
that need to take into be account under each $tite aesign.
> Prepare a research design of a socio-legal resddeciproblem with which

you might be familiar.
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> Prepare an ideal research design on:

0] Constitutional protection of women and the gengmadhibition of
discrimination on the basis of sex.

(i) Abuse of children and the law in Ethiopia.

(i)  Child employment: Causes and cures.

(iv)  Street children and their rehabilitation.

(v) Victims of HIV/AIDS and their rehabilitation.

(vi)  Domestic violence: Social and legal responses hiogia.

(vii)  Harmful traditional practices in Ethiopia.

(viii)  Right to a clean and healthy environment.

(ix)  Reformation and rehabilitation of prisoners.

x) Legal control of environmental pollution in Ethiapi

(xi)  Implications of divorce on children.

(xii)  Computer crimes and the law in Ethiopia.

(xiii)  Gender equality and the Criminal Code (2004).
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UNIT 7
SAMPLING TECHNIQUES: RANDOM AND NON-RANDOM

Sampling is an important aspect of life in general

and enquiry in particular. We make judgments alpmdple, places

and things on the basis of fragmentary evidencengiag considerations pervade all
aspects of research and crop up in various forms

no matter what research strategy or investigat@ghnique we use.

Colin Robson

OBJECTIVES

At the end on this unit, students are expected to:

» define some key concepts used in sampling Method.

» understand the significance of sampling techniqueairying out legal research.

» describe the difference between random and nomerarsampling techniques.

» identify various types of sampling techniques .

» describe the respective advantages and disadvantH#géhe various types of
sampling techniques.

» apply sampling technique in legal research.

STRUCTURE

UNIT 7
SAMPLING TECHNIQUES: RANDOM AND NON-RANDOM

7.1Some key-technical concepts: Population, sub-pdtipualastratification, element,
sample, sampling, sampling techniques, samplingr-err
7.2 Assumptions underlying in sampling
7.3 Factors to be considered while drawing sample
7.4Major Sampling Techniques: Random and Non-random
7.4.1 Random sampling techniques: Types with their redatidvantages
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and disadvantages
7.4.2 Non-random sampling techniques: Types with theitatiee
advantages and disadvantages

Review Questions

7.1INTRODUCTION

Every research begins with a question or a proldésome sort. The aim of research
is to discover answers to meaningful questionsuiinothe application of scientific
procedures. Accordingly, as one form of sciengifiocedure in carrying out research,

there are six major steps in research. These are:

() A statement of purpose made in the form of formaraodf the problem.
(1 A description of the study designs.

(1 Designing of the technique of sampling.

(V) Speculation of the methods of data collection.

V) Classification and tabulation of data.

(V1) Conclusions and interpretation, i.e., Report wgtin

As the first two steps have been discussed in theiqus chapters, of this chapter
discuss the third research step mentioned abovapl#® Method is an important
tool in the realm of social science researchergs Whit is concerned with an analysis
of this technique with a view to explore the positib of its use in projects
concerning law, judiciary and the vast hithertoappied field of legal research. In the
first section, definition will be provided for sontmsic concepts and other sections
discuss assumptions and factors underlining sagplmd explain different
techniques of sampling, i.e. random and non-rans@mpling techniques.

7.1. Definition of some key-technical concepts:

A. Sampling and population?1 The idea of 'sample’ is linked to that of ‘pofiola.
The whole group from which the sample is drawrechhically known as universe or
population and the group actually selected forudysis known as sample. Population

refers to all of the cases. Since it is usuallyialift for any researcher to study the
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entire universe or the total population (people tbings) he/she proposes to
investigate, it becomes incumbent upon him/heretect a portion of elements taken
from the larger portion or population. Such a mortis referred as a sample and the
process of drawing these elements from the largpulation or universe is called the

sampling method.

The population might be, for example, all bencheBemleral and Regional courts in
the Ethiopian judicial/justice system. A samplaiselection from the population.(i.e.
selection from the given list of benches of the dfaland Regional courts in the
Ethiopian judicial/justice system, may be selectandew benches on the basis of
jurisdiction, levels, area/region, etc). There al# some circumstances where it is
feasible to survey the whole of a population, faaraple, when the population

interest is manageably small.

Sampling studies are becoming more and more populall types of mass studies,
but they are especially in case of social surviéysen a social scientist is unable to
observe or investigate a total population, he Uggathers data on a part or a sample.
The vastness of population and the difficultiesastertaining the universe make
sampling the best alternative in case of socialistu But while selecting a sample,
proper care is required by selecting the sampleobthie population by scientifically
proved methods, minimizing the chances of biasieremd ultimately acquiring a

representative sample.

B. Stratification and sub-population: Stratification is a technique of dividing the
whole group from which the sample is drawn/the paipan into a number of strata or
groups, and thereby those strata is called sublptipun. Again the reason to adopt
these technigues may be the vastness of populatiother difficulties of ascertaining

the universe by taking samples from the whole patpan.

7.2 ASSUMPTIONS UNDERLYING IN SAMPLING

The problem of sampling is the third important stag the field of social research,

including the legal research method. It is phy$ycahd financially not possible for
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the researcher to contact each and every persomgamder the purview of a social
problem. For example, if the legislatures want taa a special criminal law
prohibiting Domestic Violence in Ethiopia, they Wwassign the responsibility of
conducting a social inquiry to a social scientlsgjal researcher. Then, the social
scientist/ the researcher, carrying out a reseamcthe basis of sample data/facts, will
come up with recommendation to the issue of thel neenact the law. You can also
think, as how much it is difficult to collect relant information/facts/cases from all
levels of Federal and Regional Courts to carryaorgsearch on a selected topic, such
as the role of Ethiopian courts in the protectidgnrwboomen/Child right, unless the

researcher uses sampling technique.

Further, it may not be possible to know the nanfesdldhose concerned. Exhaustive
and intensive study also rendered impossible becaluthe large numbers. Above all,
the main advantage of opting for a sample is thgives significantly correct results
with much less time, money and material. Samplisg Becomes necessary as some
members of a population can never be studied treloecause of lack of
accessibility, limited time or prohibitive costgeno one perhaps undertake a study of
all the inhabitants in the world. Taking this nafutruth and practical problem into
consideration, sampling is an important aspectfefih general and research/enquiry
in particular. We make judgments about people,gdamstitutions and things on the
basis of fragmentary evidence. Samples are asstoregresent the total population.
Sampling considerations pervade all aspects ofireseand crop up in various forms

no matter what research strategy or investigagohrtiques we use.

Accordingly, the selection of a sample as repredsmet of the whole group is based
upon some assumptions which are given below: (2)
(1) The units or samples selected must have likenessrolarity with other
units to make the sampling more scientific.
(2) The sample should be such that it can represequatily the whole data.
(3) Each unit should be free to be included in the damp
(4) Absolute accuracy is not essential in the samplinoge The results of the
sampling method should be such that valid genextadizs can be drawn.
(5) The maximum amount of information must be gatheasdaccurately as

possible.
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Activity

The Ethiopian Women Lawyers Association wantsawycout research on the

following title. The significance of the Ethiopiazourts in the protection of

women rights: Case based study.

Taking this research topic into considerationyda think collecting facts/cases
related to women rights from all Federal, Regiaral City Courts or from each

bench, be practical unless sampling technique @aad? Discuss

7.3FACTORS TO BE CONSIDERED WHILE DRAWING SAMPLE

In selecting ways of choosing samples for the cad@ of social and economic data,
the best method for any inquiry will depend on bibd nature of the population to be
sampled, the time and money available for investigaand the degree of accuracy
required. It should, however, be emphasized thetraple ought to be representative
of the population under study. Essentially, infeefrom sample to populations is a
matter of confidence that can be placed in theessprtativeness of the sample. A
sample is representative to the degree to whicteflects the characteristics of

population.

It must also be stressed that the representatiseoles sample is difficult, if not
impossible, to check. It depends upon the degreeretision with which the
population is specified, the adequacy of the sanaplé the heterogeneity of the
population. Confidence in the representativenessa acfample is increased if the
population is well defined. In another way adequadythe sample is also an
important consideration in case a very small sangoleken. To be adequate a sample
must be of sufficient size to allow the researdienave confidence in the inference.

Finally, it must also be stated that representatgs depends on the degree of
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homogeneity of the population. The more alike thiégsuof the population, the smaller
the sample can be and still be representative hbose a representative sample is the
most difficult exercise in the sampling processe Tiajority of persons are subject to
conscious or unconscious bias or prejudice whialsesa them to choose a sample

which is unrepresentative in some respect.

As it is discussed in part 7.4, below there are ymaethods of choosing a sample.
The most popular and commonly used is the simpielaa sampling. The other
more complex methods include stratified random demgpproportionate stratified

random sampling, disproportionate stratified randsmmpling, and area or cluster

sampling.

To conclude, it is clear that though the procedofeselecting a sample differs
according to the type of the sample selected, iceftmdamental rules remain the
same. These include:
(1) The universe or population must be defineaipgdy;

(2) Before drawing a sample, th& ahthe sample should be defined,;

(3) the appropriate source list eatbhcontains the names of the units of
universe or population from which the sample idoéoselected should be prepared
before hand in case it does not already exist, and

(4) The size of the sample to Heded should be pre-determined.

7.4MAJOR SAMPLING TECHNIQUES: RANDOM AND NON-RANMDOM (3)

7.4.1.Types of Sampling TechniquesThere are various types of sampling plans
which are usually divided into based on probabildgdom samples/where the
probability of the selection of each responderniswn/ and on non-probability/non-
random samples(where it is not known). In probgbgdampling, statistical inferences
about the population can be made from the resparfsee sample. For this reason,
probability sampling is sometimes referred to ggasentative sampling. The sample
is taken as representative of the population. In-prmbability samples, you cannot

make such statistical inferences. It may still losgible to say something sensible
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about the population from non-probability samples-bot on the same kind of

statistical grounds.

Besides this broad classification, a number of wdshare used for drawing samples,
and they can be grouped into the following: (1) @enrandom sampling; (2)
purposive sampling; (3) stratified sampling: (4)guosampling; (5)multistage
sampling;(6)convenience sampling; and (7) selfcislg sampling. These methods
are categorized into the two broad classificatioissampling techniques. Here,
discussion of each method will be made classifylmgm under the umbrella of the
broad classification. Furthermore, other types odbpbility and non-probability
sampling methods will also be discussed. In thiaptér, the phrases probability
sampling and random sampling; and the phrases rababpility sampling and non-

random sampling will be used interchangeably, rethypaly.
7.4.2 Probability/Random sampling techniques:

As to the size of a sample, while probability sagsphllow you to generalize from
sample to population, such generalizations are $lkbras probabilistic. The larger the
sample, the lower the likely error in generalizim@y be. Probability samples are
classified into the following five types of samgimethods:

a. Simple random samplind=is involves selection at random from the sampling
frame of the required number of persons for thepdanif properly conducted, this
gives each person an equal chance of being includigg sample, and also makes all
possible combination of persons for a particulan@e size equally likely. So,
random sampling is the form applied when the metbbdelection assures each
element or individual in the universe an equal clkaaf being chosen. It is more
suitable in more homogeneous and comparativelyetaggoups. A random sample
can be drawn either by lottery method or by usiige®’'s number or by grid system

or by selecting from sequential list.

b. Systematic samplingFhis involves choosing a starting point in the pang
frame at random, and then choosing evefyperson. Thus if a sample of fifty is

required from a population of 2,000, then everytiébh person is chosen. The
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problem of simple random and systematic sampliagthat both require a full list of

the population, and getting this list is often idift.

C. Stratified random sampling- This involves dividing the universe or

population into a number of groups or strata, whaemnbers of a group share a
particular characteristic or characteristics(ettatsm A may be females; stratum B
males). There is then random sampling within thetst It is usual to have

proportionate sampling. It may sometimes be helgtulhave dis-proportionate

sampling, where there is an unequal weightings fassible to combine stratification
with systematic sampling procedures. It is the comtiion of both random sampling

and purposive selection. In the selection of strause purposive selection method,

but in selecting actual units from each stratumgdoem method is used.

Sampling theory shows that, in some circumstances, stratifiedaandampling can
be more efficient than simple random sampling he $ense that, for a given sample
size, the means of stratified samples are likelypeéocloser to the population mean.
This occurs when there is a relatively small amoahtvariability in whatever
characteristic is being measured in the survey iwithe stratum, compared to
variability across strata. The improvement in édiicy does not occur if there is

considerable variability in the characteristic witthe stratum.

d. Cluster/Area sampling-This involves dividing the population into a numloé
units, or clusters, each of which contains indigiduhaving a range of characteristics.
The clusters themselves are chosen on a randoms G&s subpopulation within the
cluster is then chosen. This tactic is particularbeful when a population is widely
dispersed and large, requiring a great deal ofrteiod travel to get the survey

information.

An example might involve school children, whereréhes initially random sampling

of a number of schools, and then testing of allghpils in each school. This method
has the valuable feature that it can be used whersampling frame is not known
(e.g. when we do not have full list of children tine population, in the above

example).

158



e. Multistage samplingThis is an extension of cluster sampling. Thishudtis
generally used in selecting a sample from a vengelarea. It involves selecting the
sample in stages, i.e. taking samples from sampless one might take a random
sample of schools, then a random sample of thesedawithin each of the schools,
and then from with in selected classes choose lsaofi children. As with cluster
sampling, this provides a means of generating agrg@bically concentrated

sampling.

It is also possible to incorporate stratificatiomtoi both cluster and multistage
sampling. Judging the relative efficiencies of thawmore complicated forms of
sampling, and their relationship to the efficienafy simple random sampling, is
difficult, and if you are expending considerablsa@rces on a survey it is worth

seeking expert advice.

7.4.3. Non-probability/Non-random Sampling techigues: (4)

In probability sampling it is possible to specityet probability that any person (or
other unit on which the survey is based) will beluded in the sample. Any sampling
plan where it is not possible to do this is calledn-probability sampling’. Small-

scale surveys commonly employ non-probability sasplThey are usually less
complicated to set up and are acceptable when the@ intention or need to make a
statistical generalization to any population beycih@ sample surveyed. They
typically involve the researcher using his judgmentchieve a particular purpose,
and for this reason are sometimes referred to geopive samples.

A wide range of approaches has been used. Thetfist quota and dimensional

sampling, basically try to do the same job as @abdity sample, in the sense of
aspiring to carry out a sample survey which isstiatlly representative. They tend to
be used in situations where carrying out a proliglshmple would not be feasible ,

where, for example, there is no sampling framether resources required are not
available. Their accuracy relies greatly on thdl skid experience of those involved.
The types of non probability sampling methods Wélpresented in short as follows:
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a. Quota sampling-Here the strategy is to obtain representative hef tarious
elements of a population, usually in the relativegortions in which they occur in the
population. Quota sampling is a special form adtsied sampling. According to this
method, the universe is first divided into differestrata. Then the number to be
selected from each stratum is decided. This numslderown as quota.

b. Dimensional Sampling It is an extension of quota sampling. The various
dimensions thought to be of importance in a suareyincorporated into the sampling
procedure in such a way that at least one reprasenf every possible combination

of these factors or dimension is included.

c. Convenience samplirdt involves choosing the nearest and almost coievin

persons to act as respondents. The process caontimiié the required sample size is
reached. It is sometimes used as a cheap andngistyf doing a sample survey. You
do not know whether or not findings are represergaflhis is probably one of the

most widely used and least satisfactory methodaofpling.

This method is generally known as unsystemati®leas, accidental or opportunistic
sampling. According to this system, a sample iscetl according to convenience of
the field workers or researchers. The conveniengg Ipe in respect of availability of
source list and accessibility of the units. It #d when universe or population is not
clearly defined, sampling unit is not clear or anptete source list is not available.

c. Purposive sampling-The principle of selection in purposive samplisgthe
researcher's judgment as to typicality or interéssample is built up which
enables the researcher to satisfy his/her specdexs in a research project.
Accordingly, when the researcher deliberately orppsively selects certain
units for study from the population it is known @srposive selection. In this
type of selection the choice of the selector isreo@ and nothing is left to
chance. It is more useful especially when soméefunits are very important

and, in the opinion of the researcher, must baudedd in the sample.
Merits

(1)If this method is properly followed a small sdmpan be representative.

(2) In this method the researcher has thed 8ay on the election.
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Demerits

(1) The selection is biased and prejudiced.

(2) The results drawn are unscientific aratourate.

e. Snowball samplingHere the researcher identifies one or more indidisl from
the population of interest (for e.g. selecting\a jadges, prosecutors or advocates for
interview in conducting research on effectivenessl @&fficiency of the Federal
judiciary system). After they have been interviewtey are used as informants to
identify other members of the population, who &entselves used as informants, and
so on. Snowball sampling is useful when there figcdity in identifying members of
the population, e.g. when this is a clandestin@grdt can be seen as a particular type
of purposive sample. Both approaches tend to be inskeld work types of research,
particularly in case studies and where particigdostervation is involved.

7.4.4. Other types of samplesether types of sample may be used for special
purposes. They include the followings)

e Time samples- Sampling across time. It is commonilsed in
observational studies.

e Homogeneous samples- covering a narrow range ofeswalue of a
particular variable or variables.

e Heterogeneous samples- A deliberate strategy @cted) individuals
varying widely on the characteristic (s) of intdéres

e Extreme case samples- Concentration on extremevalihen sampling,
perhaps where it is considered that they will thyarticularly strong
light on the phenomenon of interest

* Rare element samples- values with low frequenci¢le populations are
over-represented in the sample; the rationalemnslai to the previous
approach.

» Self selected people-Sometimes a sample is noulicteelected but
people themselves opt to be included or not tonbkided in a sample.
For example, when an enquiry is to be made ab@&ubginion of people
about a patrticular legislation and an announcertettiis effect is made

on the radio, the sample is also not fixed.
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7.4.5 Advantages ardisadvantages of Sampling(6)

A. Importance of Sampling in Social /Legal Researdlne sampling

technique is very widely used nowadays. Due toftflewing factors it has
occupied an important place in social research:
(1) With the help of this method a large numbeumits can be studiedVhen
the area is very large this method can be apphsdye
(2) This method saves a lot of time,rgg@and money.
(3) When all the units of an area arenbgenous sampling technique is very
useful.
(4) Intensive study is possible throuigis tmethod.
(5) When the data are unlimited, the afshis method is very useful.
(6) When cent per cent accuracy is nquired the use of sampling technique
becomes inevitable.

B. Advantages/Merits of Sampling'The sample survey provides a flexible
method that can be adapted to almost every regairtenf data collection. It
covers many circumstances in which inferences apoptilation are required.
The advantages/merits of sample surveys are ussiatiiyned up as follows:
(1)Economy: This includes economy of cosd of time because only a limited
number of units have to be examined and analyzedefally, sample study
requires less money. The space and equipment eegiar this study are very
small, for it involves the study of a smaller numbécases.

(2) Accuracy: The quality of data colldttshould be better because the quality
of enumeration and supervision can be higher timaa census. It ensures

completeness and a high degree of accuracy duealb @rea of operation.

(3) Adaptability: Many topics, particulartilose involving detailed transactions
of individuals or households, can not conceivaldycbvered by a census. A
sample is the only mode of inquiry available.

(4)Feasibility: The administrative feasiyilof a sampling plan as compared to
the complex organization required for a censusietotal population.

(5)Organizational Facilities-Sampling inves/very few organizational problems

as is conducted by few enumerators.

(6) Reliable Inferences-The data collected visgll-trained investigators on a
sample basis are quite reliable.
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(7) Intensive in nature-Since the area of thmlysis quite small a detailed and
intensive study is possible through this method.

(8) Vast Data- When the numbers of units are lemge, or the units are scattered,
sampling technique is very useful, and can be coeduin a convenient

manner.

Sampling methods can be applied to many kinds td. deor example, they can be
used to know people’s reaction and response to someoversial piece of legislation
or lawyers™ reaction to any judgment of a courttloe possible consequences or

implications of a court decision to constitutiopabvision in a given situation.

C. Sampling error and Demerits of Sampling:

1. Although one of the advantages of the samplinghotkets that it saves both
time and money and obtains information that coutlbe obtained in any other way,
the method is not free from errors. As a sampl&ides a few members of the group
or population which is being sampled, necessarikglugling the others, the
information from samples is unlikely to be complgtaccurate. A sample average,
for example, will almost certainly differ from thathich would have been obtained
from the whole population, had such an inquiry bpessible or undertaken. This
difference is known as sampling error, and the wisets of the sample results must
depend on the size of this error and the posgilmlitmeasuring it. These sampling

errors are also aspects of disadvantages of thplisgnmethod.

The size of these errors depends on three fadtost; the size of the sample. Results
from large samples are generally more reliable thesults from small samples.
Second, the variability of the population or grdugm which it is taken. Thus, if the
members of the population are all alike, every dampll give the sample result; but
the more the members of the population differ arsbigemselves, the greater the
error that can be introduced into the sample byirtbleision of some individuals and
the exclusion of others. Third, the way the samglehosen. Obviously a researcher
requires a sample which is free from bias and ssrative of the population of
which it is a part. This can only be achieved iagbice by using some form of

random or scientific sampling.
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2. Demerits of SamplingSampling technique have the following demerits:

(i) Less Accuracy- If the method of sampling islfguthe conclusions derived from

this become inaccurate.

(i) Difficulties in Selecting a Representative Sae: If the phenomena are of

complex nature, the selection of representativeptaim very difficult.

(iif) Changeability of Units- If the units are nbbmogenous, the sampling technique

will be hazardous and unscientific.

(V) Need of Specialized Knowledge- The sampling teammidoecomes

scientific and successful when it is done by speed investigators. If
this is done by ordinary people the conclusionsvadrfrom this technique

may be biased and sometimes entirely wrong.

D. Advantages and Disadvantages of Random Sampling

1. Advantages of Random Sampling

(i) The random sampling method is more represeqgagince in this method, each
unit has equal chance to be selected.
(ii) There is no scope for bias and prejudices.
(iif) The method is very simple to use.
(iv)  Itis easy to find out the errors in this method.

2. Disadvantages of Random Sampling

(i) If the units or items are widely dispersetle tselection of sample becomes
impossible.

(i) If the units or items are heterogeneous ature or different size and nature, the
random sampling method becomes inapplicable.

(i) Strictly speaking the random sampling methis not very often possible.

Instead of random selection generally the invegtigseeks chance selection.
Unit Summary

SAMPLING TECHNIQUES
Cary of the following:
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« Definitions of some key-technical concepts in santpl techniques:
Population, sub-population, stratificati@ement, sample, sampling,
sampling techniques, sampling-error.

% The significance of sampling technique in legaésesh.

+ The distinction between random and non-random samfgchniques.

+« Assumptions underlying in sampling.

% Factors to be considered while drawing sample hoi€e of Samples.

¢ Various types of random, non-random and other sagptchniques.

+ Advantages/merits and limitations/demerits of sangpmethod in general and

each types of sampling techniques in particular.

Foot notes
1. Colin Robson, Real World Research (BlackwellIRBhing, 2002); and
S. K. Verma and M.Afzal Wani (edslegal Research and Methodology
(Indian Law Institute, 2001)
2. S. K. Verma and M.Afzal Wani (eds), cited abav@ote 1, p.442
3. Cited above at note 1 pp.261-268 and 318-3pectively.
4. Ibid.
5. Colin Robson cited above at note 1, p.266.
6. S. K. Verma and M.Afzal Wani (eds), cited abatenote 1, pp.318-321 and
pp.440-447
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UNIT 8
BASIC TOOLS OF DATA COLLECTION

... The heart of any research design is the collentof data.

There are two sources of data —the primary ahd secondary....

The primary data is collected mainly through questnaire and interview

schedule....

K.D.Gangrade

STRUCTURE

UNIT 8

BASIC TOOLS OF DATA COLLECTION

8.1 Interview
8.2 Interview Schedule
8.3 Questionnaire
8.4 Observation
8.4.1 Participant observation: Advantages and dians

8.4.2 Non-participant observation: Advantages anddtions

OBJECTIVES

At the end of this unit, students aresabt

identify the various types of research data cdlbectools;

appreciate the significance of collecting factsdldaind techniques of data
collection in the legal research process;

understand the rules to be followed in using inawy questionnaire, and

observation as tools of data collection;
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* describe the advantages and disadvantages of gpes f tools of data
collection; and

» apply the tools in carrying out legal researches;

I NTRODUCTION

Analysis based on social science research methadsréwvolutionized the legal

system. The effective and efficient administratadnustice will require a penetrating

study of social phenomenon using research toolstacithiques. The heart of any
research is collections of data. There are twocssuof collecting data- the primary
and the secondary. In the first, the data is diyeotllected from the respondent,
whereas in the second the main source is publighddunpublished material. This is
often called library research as well. Several deviare also employed to collect
primary data. In this unit we will discuss threepontant basic tools and techniques:

Interview, Questionnaire and Observation.

8.1 INTERVIEW

" What are interviews? Does interview need any muleet complied with?
Interviewing, as a research method, typically inesl you, as researcher, asking
guestions, and hopefully, receiving answers fromghople you are interviewing. It
is very widely used in social research including thgal research. There are many

types of interview.

8.1.1 Types and styles of interview(1) — The form of interviews may vary
widely. A commonly made distinction is based on dagree of structure
or standardization of interview. Interviews maygarall the way from the

rigidly standardized to a completely unstructunagrview.

1. Fully structured interview- has predetermined questions with fixed wording,
usually in a pre-set order. The use of mainly opmponse questions is the only

essential difference from an interview-based sumggstionnaire.
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2. Semi-structured interview- It has predetermined questions, but the order can
be modified based upon the interviewer's perceptionhat seems most appropriate.
Question wording can be changed and explanatiorengparticular questions which
seem inappropriate with a particular interviewea ba omitted, or additional ones
included.

3. Unstructured interviews The interviewer has a general area of interedt an
concern, but lets the conversation develop withnis tarea. It can be completely
informal. Here, both the questions asked and resgmgiven are left flexible and
open. Semi structured and unstructured intervieves aidely used in flexible,

gualitative designs and they are referred as @it research interviews.

8.1.2 General advice for interviewers(2)

The interview is a kind of conversation, somethingt we all have had experience in
doing. Your job, as interviewer, is to try to getarviewees to talk freely and openly.
Your own behavior has a major influence on theitingness to do this. To this end,
you should:

1. 1l.listen more than you speak-Most interviewers tatk much. The interview

is not a plat form for the interviewer's persongleriences and opinions.

2. put questions in a straight forward, clear and tioeatening way. If people
are confused or defensive, you will not get thermfation you seek.

3. eliminate cues which lead interviewees to respond particular way. Many
interviewees will seek to please the intervieweglwng 'correct’' responses

4. enjoy it (or at least look as though you do). D¢ give the message that you
are bored or scared. Vary your voice and faciaresgion. It is also essential
that you take a full record of the interview. Than be from notes made at the
time and/ or from a recording of the interview. Expnced interviewers tend

to have strong preferences for one or other oftlapproaches.

8.1.3. Content of interview(3)

In interviews which are to a greater or lesser xpee-structured by the interviewer,

the content, which can be prepared in advancejsisrof:
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* a set of items (usually questions) often with alive subsequent items
depending on the responses obtained;

» suggestions for so -called probes and prompts;

« and a proposed sequence for the questions whicha semi-structured
interview, may be subject to change during the s®wf the interview.

The items or questions(4)-Three main types are used in research interviews:
closed (or fixed-alternative), open and scale ite@®sed questions, as the fixed-
alternative label suggest, force the intervieweechioose from two or more fixed
alternatives. Open questions provide no restristion the content or manner of the
reply other than on the subject area. Scale itesksf@ a response in the form of

degree of agreement or disagreement.

The advantages of open-ended questions are that the

o are flexible;

allow you to go into more depth or clear up anyunderstandings;

enable testing of the limits of a respondent's Kedge;

encourage co-operation and rapport;

allow you to make a truer assessment of what tsporaent really
believes;

e can produce unexpected or unanticipated answers.

The disadvantages lie in the possibilities for loksontrol by the interviewer, and in
particular in responses being much more difficoltanalyze than those from the

closed ones;

Probes A probe is a device to get interviewees to expanda response when you
intuit

that they have more to give. There are tactiosh s$ asking ‘anything more?’
or

'would you go over that again?' or using a peabsilence, or an enquiring

glance, etc.
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Prompts- They suggest to the interviewee the range oosebssible answers that

the interviewer expects. The list of possibilitreay be read out by the interviewer, or

a 'prompt card' with them can be shown (e.g aolistames of alcoholic drinks for a

guestion on drinking habits).

8.1.4

Questions to avoid in interviews( 5) in conducting interview the interviewer

should avoid the following forms of questions.

8.1.5

Long questions- The interviewee may remember oaly @f the question, and
respond to that part.

Double barreled (multiple-barreled) questions.

Questions involving Jargon- Generally you shouldidwquestions containing
words likely to be unfamiliar to the target audienc

Leading questions-Modify such questions if you imathat they are leading
in a particular direction.

Biased questions- provided that you are alert ¢optbssibility of bias, it is not
difficult to write unbiased questions.

The sequence of question®)

A commonly used sequence is as follows:

1

5.

. Introduction- Interviewer introduces herself, expta purpose of the

interview, assures of confidentiality, and asksngssion to tape and / or

make notes.

.'Warm-up' - Easy, non -threatening questions ab#ggnning to settle down

both of you

. Main body of interview- covering the main purpogehe interview in what

the interviewer considers to be a logical progassi

. 'Cool-off'-Usually a few straight forward questioasthe end to defuse any

tension that might have built up.
Closure- Thank you and goodbye.

alinterview may be conducted with face-to face in@mng, telephone

interviewing and in this computerization age evamotgh electronic (e-mail)

communication.
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8.1.6. Advantages and Disadvantages of Interviews)

* The interview is a flexible and adaptable way aofifhg things out.

* Face to face interviews offer the possibility ofdifging one's line of enquiry,
following up responses and investigating underlyingtives in a way that
postal and self-administered questionnaires camhai-verbal cues may give
messages which help in understanding the verbpbnse, possibly changing
or even, in extreme cases, reversing, its meaning.

» Although interviewing is in no sense soft optioneadata-gathering technique,
it has the potential of providing rich and highllyminating material.

* Interviewing is time-consuming, and it could hahe effect of reducing the
number of persons willing to participate.

* All interviews require careful preparation-makingramgements to visit,
securing necessary permissions which take timefiroong arrangements,

rescheduling appointments to cover absences asgesdiakes more time.

8.2 [INTERVIEW SCHEDULE

Interviewing itself is an art, but the planning andting of an interview schedule is
all the more so. The purpose of a schedule is twige a standardized tool for
observation or for interview in order to attain edijvity. By schedule every
informant has to reply the same question put insdrae language and the researcher
has no choice to get the desired reply by puttimiiffarent question or changing the
language of the same question. The order of thetiques is also the same and thus
the whole interview takes place under standardiedlitions and the data received is
easily comparable. The other purpose of schedul¢o igacilitate the work of
tabulation and analysis. In fact, the questiond@maed while keeping the tabulation

plan in mind.

8.2.1. Procedure for framing a schedule: While fragrenschedule, the first question
to be asked is, what are the different aspectseoptoblem? The problem under study
should first of all be split up into various asgecthe determination of these aspects

will depend upon clear understanding of the problerder study. The next question
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to be decided is what information is necessary?liisrpurpose each aspect has again
to be broken up into a number of subparts. Thedpasts should be exhaustive
enough to give a full and complete picture of thpeat under study. The third step is
the framing of actual questions. This part dealthwhe form and wordings of the
guestions. More than one question may be askeett@anplete information about
the particular aspect. When information can noséeured through direct questions,
indirect questions may be resorted to. This pathésmost vital part of the schedule
and any error in it may invalidate the whole enguinrough biased, incorrect,
incomplete or irrelevant information. The fourtletis general layout of the schedule
and arrangement of questions. Once the questioreslieen given definite form, the
next problem is to bring them in proper form. Thstlstep is testing the reliability
and validity of schedule. After the schedule hasnberepared, it has to be tested on a
sample population to find out if any discrepandiase crept in. Ultimately it may be

amended in the light of the experience thus gained.

8.2.2. Contents of Schedule:

The whole schedule may be divided into threespadcording to the nature of
contents :(1) Introductory part, (2) main schedued (3) instructions to the
interviewer or observers.

1. Introductory partThis part contains introductory information abotite
schedules and respondent. It is more or less comiooall the general
information about the interviewee, e.g., his naatgress, age, sex, post held,
education, etc.

2. (2) Main schedule After the preliminary part come the main portiohthe
schedule. It is the most vital part and to be pregawith great care. The
schedule consists of question as well as blanle talilere information to be
supplied by the interviewee has to be filled in.

3. (3) Instructions to interviewer$he schedule generally contain exhaustive
instructions for the interviewers. Although the grersonally explained and

even practically trained in the work, still insttion in writing are necessary.
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8.3.SURVEYS AND QUESTIONNAIRES (7)

8.3.1. What is survey?

* What are their characteristics?

* What relationships do survey and questionnaire h&rveys are common.
As they have different forms, it is difficult tovg a concise definition,
precisely because of the wide range of studies hlaae been labeled as
surveys. The typical central features are:

» the use of a fixed, quantitative design;

» the collection of a small amount of data in staddad form from a relatively
large number of individuals;

» the selection of representative samples of indadsirom known populations.

In some situations, you may be able to surveyhalgopulation rather than a sample
where a considerable amount of data is collectedh feach individual. Bryman
(1989) provides the following definition:

“Survey research entails the collection of dataaonumber of units and usually at a
single juncture in time, with a view to collectisgstematically a body of quantifiable
data in respect of a number of variables whichtlaea examined to discern patterns
of association."

Practicalities will often dictate that data arelecied over a period of weeks or even
months, but they are treated as if collection wsiraultaneous. Survey may be

guestionnaire based, interview based or obsenadtlmased.

Advantages and Disadvantages of surveysResearchers tend to have strong,
frequently polarized, views about the place andartgnce of surveys. Some see the
survey as the central 'real world' strategy conghémelaboratory based experiments.
Survey is also viewed as generating large amounhtfata often dubious value as
uninvolved respondents may give different data. fét@bility and validity of survey
data depend on a considerable extent on the tedhpraficiency of those running the
survey. If the questions are incomprehensible drignous, the exercise is obviously

a waste of time. This is a problem of internal di&§i, where we are not obtaining
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valid information about the respondents and whay thre thinking, feeling, doing,

etc.

The problem of securing a high degree of involvenignrespondents to a survey is
more intractable. This is particularly so whenstdarried out by post, but is also
difficult when the survey is carried out fact-te#a If the sampling is faulty, this
produces a generalizabilty or external validity deon such as that we cannot
generalize our findings. Another type of exterraidity problem occurs if we seek to

generalize from what people say in a survey to et actually do.

Notwithstanding all these caveats, a good, compigtenn survey is something all
generalist real world researchers should be abt#fer. Surveys provide the sort of
data which are not difficult for an intelligent laydience to understand, particularly

an audience which is scientifically literate.

8.3.2 Questionnaire: It refers to a set of questions that a lot of peapke asked as

way of getting information about what people thmkdo generally. The questions
are usually systematically written and printed @pgrs. Most kinds of researches
including legal research method involve the useaofjuestionnaire as the basic
approach to fact or information collection. Mostnays also involve use of a

guestionnaire as the basic approach to surveyatdiection. There are three major
ways in which questionnaire is administered:

» Self-completionRespondents fill in the answers by themselves. The
guestionnaire is often sent out by post, permittarxge samples to be reached
with relatively little extra effort

» Face-to-face interview-An interviewer asks the questions in the presafce
the respondent, and also completes the questi@nair

» Telephone interview The interviewer contacts respondents by phonles as
the questions and records the responses.

* Responses in surveys are usually sought from iddals, although that
individual might be responding on behalf of a gromporganization. The
format and appearance of the questionnaire wilf d@pending on the method

of data collection selected.
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A. Advantages and disadvantages of questionnairbased surveys

Disadvantages
General to all surveys using respondents
1. Data are affected by the characteristics of thpaedents (e.g their memory;
knowledge; experience; motivation; and personality)
2. Respondents will not necessarily report theirdfgjiattitudes, etc accurately
(e.g there is likely to be a social desirabilityspense bias-people
responding in a way that shows them in a good)light

a. Postal and other self-administered surveys

3. Typically have a low response rate. As you don'tiallg know the
characteristics of non-respondents, you don't kmtether the sample is
representative.

4. Ambiguities in, and misunderstandings of, the syrgaestions may not be
detected.

5. Respondents may not treat the exercise serioustyyau may not be able to
detect this.

Interview surveys

6. Data may be affected by characteristics of the rnmgeers (e.g their
motivation; personality; skills; and experiencehefe may be interviewer
bias, where the interviewer, probably unwittingigfluences the responses
(e.g through verbal or non-verbal cues indicatoogrect' answers).

7. Data may be affected by interactions of interviévespondent characteristics
(e.g. whether they are of the same or differerdsctar ethnic background).

8. Respondents may feel their answers are not anorgnand be less
forthcoming or open.

B. Advantages
General to all surveys using respondents

1. They provide a relatively simple and straightforvapproach to the study of

attitudes, values, beliefs and motives.
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2. They may be adapted to collect generalizable inébion from almost any
human population.

3. high amounts of data standardization.

Postal and other self-administered surveys
4. Often this is the only, or the easiest, way ofieging information about the
past history of a large set or people.
5. They can be extremely efficient in providing a krgmount of data, at
relatively low cost and in a short period of time.
6. They allow anonymity, which can encourage frankngksn sensitive areas

are involved.

Interview surveys
7. The interviewer can clarify questions.
8. The presence of the interviewer encourages paatioip and involvement
(and the interviewer can judge the extent to whieh exercise is treated

seriously).

Notes Advantages 4 and 5 may be disadvantages if thdyce the researcher into
using a survey when it may not be the most appatgrstrategy to answer the
research question(s). The telephone survey is itiwar of the interview survey

which does not involve face-to-face interaction dvas rather different advantages

and disadvantages.

8.3.3 Guidelines for preparing questionnaire(8) -The central part of the survey
guestionnaire is devoted to the survey questionghwberive from your research

qguestions. Their wording is crucially important.rfleis reason, here you are provided
with 16(sixteen) guidelines in the form of suggess for avoiding the most obvious
problems in question wording. They are also callgthracteristics of good

Questionnaire. The preparation of good questioenara highly skilled art. The

requisites of a good questionnaire are given below:

1. Keep the language simple. Avoid jargon. Seek sititglibut avoid

being condescending.
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10.

11.

12.

13.

14.
15.

16.

Keep questions short. Long and complex questioresdéficult to
understand.

Avoid double-barreled questions. Such guestionstaskquestions at
once.(e.g Is your key worker caring and supportiv&plit into
separate questions.

Avoid leading questions. Leading questions encaragparticular
answer.(e.g Do you agree that....)

Avoid questions in the negative. Negatively framgaestions are
difficult to understand; particularly when you asieked to agree or
disagree.

Ask questions only where respondents are likely h@ve the
knowledge needed to answer.

Try to ensure that the questions mean the sameg thin all
respondents. Meanings and terms used may vary iffaretht age
groups, regions, etc.

Avoid a prestige bias- This occurs when a view imkdd with a
prestigious person before asking the respondeetis v

Remove ambiguity. Take great care with sentencetstre.

Avoid direct questions on sensitive topics (in matew situations).
Several indirect strategies are possible (e.ggusimbered cards with
the alternatives; respondent gives relevant number)

Ensure that the question's frame of referencee@rcMWhen asking for
frequency of an event, specify the time period.

Avoid creating opinions. Respondents do not neciég$eld opinions
on topics. Allow a no opinion alternative

Use personal wording if you want the respondenta &elings, etc.
Impersonal wording gives their perception of otbeople's attitudes.
Avoid unnecessary or objectionable detail.

Avoid prior alternatives. Give the substance of qjuestion first, then
the alternative. Not the reverse.

Avoid producing response sets/particularly in imigw situations/.
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8.4.0OBSERVATIONAL METHODS (9)

What is observational method of research data calle? How does it differ from

the above discussed methods/tools?

As the actions and behaviour of people are ceaspécts in virtually any enquiry, a
natural and obvious technique is to watch what tiheyto record this in some way
and then to describe, analyze and interpret whahawe observed. Much research

with people involves observation in a general sense

Fundamentally different approaches to the use ckewdation methods in enquiry
have been employed. Two popular extreme types argcipant observation and
structured observation. Participant observaticamigssentially qualitative style which
has been used in variety of disciplines includinghe legal profession. Participant
observation is a widely used method in flexibleigies, particularly those which
follow an ethnographic approach. Structured obgemvas almost exclusively linked

to fixed designs of both experimental and non-expental types.

Concentration on these two approaches has tendedipse a third one, which may
be styled unobtrusive observation. Its defining rabgeristic is that it is non-

participatory in the interests of being non-reagtiit can be structured but is more
usually unstructured and informal. Both extremesehtheir own advantages and

limitations.

8.4.1 Observation in Real world Research

Observation, in part, because it can take on &tyaaf forms, can be used for several
purposes in a study. It is commonly used in an agpbry phase, typically in an

unstructured form, to seek to find out what is goon a situation as a precursor to
subsequent testing out of the insights obtained. this purpose, the unobtrusive

observation approach is most appropriate.
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Observation can also be used as a supportive ptesupntary method to collect data
that may complement or set in perspective datarsddeby other means. Suppose that
the main effort in a particular study is devotedatseries of interviews, observation
might then be used to validate or corroborate thesages obtained in the interviews.

8.4.2 Approaches to observation-Classifying observationahethods

One important dimension of the difference in apphas to observation is the degree
of pre-structure in the observation exercise. s be dichotomized as formal or
informal observation. Informal approaches are &asctured and allow the observer
considerable freedom in the information gatheredl laow it is recorded. They would
include note taking and generally gathering infdrora from informants. Formal
approaches impose a large amount of structure amdtidn on what is to be
observed. The observer has only to attend to thesspecified aspects; everything

else is considered irrelevant for the purposeb@ftudy.

A second dimension, in practice by no means ispaddent of the formality/structure
dimension, connecting the role adopted by the osen the situation observed.

Specifically, this relates to the extent of pagation in that situation.

The classes of observational methods in both dirmeavill be discussed as follow:

1. Participant observation- A key feature of participant observation is tha¢ th
observer seeks to become some kind of a membeheofobserved group. This
involves not only a physical presence and a shafride experiences but also entry
into their social and 'symbolic’ world through leiag their social conventions and
habits, their use of language and non verbal congation, and so on. The observer
also has to establish some role within the groupe TPprimary data are the
interpretations by the observer of what is goingaoound him. The observer is the
research instrument, and hence great sensitividypemsonal skills are called for if

worthwhile data are to be collected.

Participant observation might be useful in a snpadiject: with small groups, for

events or processes that take a reasonably shoeet tifor frequent events, for
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activities that are accessible to observers, whamir prime motivation is find out

what is going on, and when you are not short oétim

2. The complete participant-The complete participant role involves the observe
concealing that she is an observer, acting as aibtuas possible and seeking to

become a full member of the group.

3. The patrticipant as observer-t is a feasible alternative to have the partinipas
observer role. The fact that the observer is aemes is made clear to the group from
the start. The observer then tries to establiskectelationships with members of the
group. This stance means that as well as obsetlineggh participating in activities,
the observer can ask members to explain variouscesf what is going on. It is
important to get the trust of key members of theugr It would appear that this role
would have more of disturbing effect on the phenamebserved than that of the
complete participant, and several, experiencedqgyaaiht observers have documented
this. How ever, one effect may be that membershef group are led to more

analytical reflection about processes and othez@spf the group's functioning.

4. The marginal participant- In some situations it may be feasible and
advantageous to have lower degree of participatian that envisaged in the
preceding sections. This can be done by adoptiagdle of a larger passive, though
completely accepted, participant- a passengertmaia or bus, or a member of the

audience at a concert or sports meeting.

5. The observer as- participant-This is some one who takes no part in the
activity but whose status as researcher is knowtinéoparticipants. Such a state is
aspired to by many researchers using systematerdison. However, it is
guestionable whether any one who is known to lesaarcher can be said not to take
part in the activity-in the sense that their raeow one of the roles within the larger

group that includes the researcher.
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8.4.3. Advantages and Disadvantages of observatidmaethods

A. Advantages

Its major advantage as a technique is its direstnésu do not ask people
about their views, feelings or attitudes; you watdiat they do and listen to
what they say.

Data from direct observation contrasts with, andh caften usefully
complement, information obtained by virtually arther technique. Interview
and questionnaire responses are notorious for egiaocies between what
people say that they have done, or will do, andtwiinay actually did, or will
do.

Observation also seems to be preeminently the pppte technique for
getting at 'real life' in the real worlds directselovation. Direct observation in
the field permits a lack of a artificiality whicls iall too rare with other
techniques. For example, a judge in a court of daw use his observation in
performing his daily judgeship tasks to do reseasatn the application of law

on various issues.

B. Limitations

Observation is neither an easy nor a trouble fg®. There is a major issue
concerning the extent to which an observer affdbis situation under
observation.

A practical problem with observation is that it dento be time consuming.
The classic participant observation study, derivimogn social anthropology,
for example, demands an immersion in the 'tribetf@ or three years. The
same also seems true as to the time required tteghl research by the

observational methods, though it may not take years

UNIT SUMMARY
BASIC TooLs orF DATA COLLECTION

You should know and understand the following:

Different types of research data collection tools.
The basic tools of data collection like Interviesyrvey, questionnaire and

observation.
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Different aspects of interview such as: scheduigpes, styles, content,
sequences of questions, and etc.

The interrelationship between survey and questioana

Different aspects of questionnaire such as: wayadwhinistering questions
and guidelines in preparing questioners.

The special advantage of using observation as rdethaata collection and
its different types.

The respective advantages and disadvantages ofogmpl interview,

guestionnaire and observation as basic tools @i kegearch data collection.

Footnotes

1. Colin Robson, Real World Research (Blackwell Piitig, 2002, p.270;and

2. S. K. Verma and M.Afzal Wani (eds),egal Research and Methodology
(Indian Law Institute, 2001), pp.367-371

3. Colin Robson, cited above.pp.273-274

4. 1d.p.274

5. 1d.pp.274-276

6. 1d.p.275

7. 1d.p.277

8. Cited above at note 1, pp.227-259 and pp.354-3@8eNin this section are
mainly taken from the two cited reference materials

9. Colin Robson, cited above, pp.245-246

10.9. Colin Robson.pp.310-330, and S. K. Verma andAfxdl Wani

(eds),pp.333-353
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UNIT 9
ANALYSIS AND INTERPRETATION OF DATA

STRUCTURE

UNIT 9

ANALYSIS AND INTERPRETATION OF DATA
9.1 Doctrinal legal research

9.1.1 A general Approach to Legal Research
9.1.1.1. Identifying /Gathering Facts
9.1.1.2 Analyzing the facts
9.1.1.3 Formulating Legal issues
9.1.2 Doing the Legal research
9.1.2.1 Researching the issues formulated
9.1.2.2 When to complete the legal research
9.2 Non-doctrinal legal research
9.2.1 Analysis of data
9.2.2 Interpretation of data

9.3 Analysis and interpretation of data-inter-degence and inter-relation

OBJECTIVES

Upon the completion of this unit you will be abte t

* understand the important steps of legal researatticplarly the process of
gathering facts, analyzing the facts, and formntategal issues.

» understand the cardinal steps that must be us#teiactual process of doing
the legal research, such as finding the law, repthe law and updating the
law.

» formulate legal issues and solve legal problemsgugie law.

* Dbe able to differentiate doctrinal from non-dodctitypes of researches.
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NTRODUCTION

The bases for a legal research are facts. Witlaets, to imagine about legal
research does not give much sense. A legal resashbuld first identify and gather
pertinent facts from various sources. As it hasmbgiscussed in the preceding units,
legal research is a continuous process untildbrapleted or discontinued for ever, so
that the legal researcher is expected to followstie@s that are instrumental to come
up with an out come of research work. The firsp stethe process of legal research is
identifying and gathering facts. It is followed kanalysis of the facts and then
formulating issues from the analyzed facts. Finallging the actual legal research

comes into picture.

The first section of this unit gives general highlis regarding the approaches that
may be employed on doing doctrinal legal reseanchthe process of doing the actual
legal research will also be treated. Such stepdesifying facts, analyzing facts and
formulating legal issues will be duly discussedtha second section, some aspects of
analysis of facts in non-doctrinal research will discussed. The only difference
between the two sections is: the first sectionuigpesed to emphasis some special
attributes of legal research process so that yeuable to employ all techniques of
research process contextualizing to your fieldtoflg, i.e. law.

9.1.DOCTRINAL LEGAL RESEARCH

Law is a normative science which lays down nornts standards for human behavior
in a specified situation(s) enforceable through #action of the state. What
distinguishes law from other social sciences (awdit a social science on account of
the simple fact that it regulates human conduct asldtionship) is its normative
character. This fact along with the fact that digband certainty of law are desirable
goals and social values to be pursued, make dattresearch to be of primary
concern to a legal researcher. Doctrinal researfcbourse, involves analysis of case

law, arranging, ordering and systematizing legalppsitions, and study of legal
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institutions, but it does more-it creates law atsdmajor tool(but not only tool) to do
so is through legal reasoning or rational deduction

Most of doctrinal legal research has charactessticaddressing a limited audience-
the members of the legal profession (judges, lasvgeradvocates and prosecutors);
and it is meant to assist them in the dischargiaif day to day professional tasks.
The researcher explains the relevant judicial cpts;eanalyses statutory provisions,
picks out judicial dicta, formulates principles detble from judicial decisions, and
arranges the whole material in some logical order. American jurist (Justice
Holmes) stated that: the life of law has not bemgict it has been experience. This
proves the significance of doctrinal legal resedrcithe task of legal profession. A
few outstanding examples for doctrinal research emerying out legal research on:
Family law, Succession law, child rights, law oft$p labour law, administrative law,

etc.

lllustration : As an example to appreciate the need for dodtiagml research in the

Ethiopian legal/justice system: Read the FederairS8oAmendment Proclamation
No. 454/2005 that entrusted power to the Federpledne Court Cassation Division
to give interpretation of law which is binding ofi Rederal and State courts and
councils, and then with the help of your instructiscuss( may be in group) the
significance of carrying out doctrinal legal res#aito help the court/division in

giving consistent/stable, coherent and predictalgleisions that take social realities

and consequences into account on the basis oésleanch imputes.

9.1.1 A general Approach to Legal Research Legal research is both a science
and an art. There are many approaches to legaratsand there is no
single or best way to do legal research. Methodlsvary according to the
nature of the problem and will depend on the re$esals subject expertise
and research skills. Approaches to legal researay aso be shaped by

where the research is conducted. The capacity e degal problems
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efficiently and accurately can best be developed coystructing a

systematic approach to legal research.

The process of legal research and legal writingchosely related to each other. Legal
research is often futile if the results are not pamicated effectively. There are many
differing view points about how legal research degal writing interrelate. Some

researchers prefer to conduct most of their rebdagtore they begin to write. Others

prefer to write as they conduct their research.

A general approach to legal research, which cambeified to accommodate most
problems, can be broken down into four basic st€psse steps are identifying and
analyzing significant facts, formulating the legmisues to be researched and
researching the issues presented and then updgtioig. the foregoing discussion, it
is clear that steps to be followed in legal redeaan be categorized into two stages.
The first stage involves identifying and analyziiagts, and formulating the issues.
Then comes doing the actual research and upd&tegs included in both stages are

going to be discussed in the following sections.

9.1.1.1.Identifying/Gathering Facts - As it has been well described in unit two
(section 2.8) of this module, data or informatiarfacts are the foundations of doing
research. Research has also been simply definsgistsmatic investigation of new
fact or information to increase human knowledge #ndome up with some kind of
solution to a problem. The technical term to usparticular in legal research to refer

information or data in research in general is caféet.

Facts are the bases for a legal research. Witlaotg,fconducting legal research does
not give much sense. Legal research does not ateufactual vacuum. The purpose
of researching in law is to ascertain the legalseguiences of a specific set of actual
or potential facts. It is always the facts of anmyeg situation that, indeed, indicates

the issues of law that need to be researched.

In real life, the facts of a case typically do poésent themselves neatly assembled.
You must work to investigate them. In gatheringidentifying your facts outside

classroom setting, you should begin by ascertaitirgglikely sources of pertinent
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information. The sources of facts are those thee leeen discussed in unit five of the
module. These sources may include documents (pyierad secondary authorities),
people /such as clients, witnesses, victims, [mregperts, etc), library literature's/
such as books, periodicals, reports, etc), coudisams, pleadings, parliament
discussion minutes, and, etc. The methods of gathé&icts are employing library or
literatures reading, questionnaire, interview, obatonal participation and legal text

tools.

9.1.1.2.Analyzing facts — once you have identified and gathered your faais are
ready to analyze them to determine the legal issues need to research. This
analysis involves thinking of words that describe various aspects or characteristics
of your problem, organizing the facts and shapimgmt. The important suggested
system for gathering the elements of analysis cfisfaommon to all legal problems
are:

1. Analyzing parties or persons involved in a aas@er investigation

2. Places where the facts arose and objects amgstmvolved.

3. Basis of the case or issue involved.

4. Defense or opposite argument to the actionsoreis

5. Relief or solution sought.

To see how analyzing facts based on the above staghsystem can suggest legal
issues, it is important to consider the followingagiical case as an example (the

parties names are changed)

Fact Analysis

Facts: Ato Abebe Tefera and W/ro Almaz Kefelegneverarried to each other in
1972 E.C and lived together until 1995 E.C. Durthgir marriage they had five
children. Before the date of their marriage, AtoeAb owned a building purchas by
40,000 (forty thousand birr) in 1967 E.C. He wasoabwner of. A hotel business
which he bought for 10,000 Birr (ten thousand biim)1961 by 1995 E.C the value of
the building was estimated to be 800,000 (eightdnech thousand birr) because of
additional constructions and changes of the origmalding. The hotel business
capital has also increased from birr 10,000 (tevusland birr) to 120,000 birr (one
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hundred twenty thousand birr). The spouses haveficate of marriage, but no

contract of marriage. Two of their children aredvell8 years old.

In spite of living peacefully for 22 years, the gpes couldn't continue with their
marriage beginning from the month of June 1995 B&tause of their disagreement
WI/ro Almaz filed petition to the Federal First laste court seeking divorce decision
to be granted. Next to the divorce decision of ¢bart, both spouses also presented
their written pleadings with annexes in relation tkee partition of common and

personal movable and immovable properties.

What legal issues are raised by these f&cts
1. Parties or person— Fact analysis under this category involves ifigng the

status /i.e., membership in a particular class mug such as spouses,
children, other family members, and their relatlops to one another, for
example, parent-child, buyer-seller, doctor-patienincipal-agent, etc). In the
aforementioned case, the parties involved are Ateb& and W/ro Almaz (the
relationship is spousal relationship). Becausénefeffect of their marriage the
spouses will have personal and pecuniary kindslationship.

As the consequence of the fact analysis, legal oatits (that is,
proclamations, codes, regulations, cases, etc)himgp persons in this

relationship must be researched.

2. Objects and things involved - Here the above example involves minor
children and movable and immovable property. Tleeefyour legal research
should focus on authorities dealing with fact patteinvolving the minor
children and common and personal properties. Tssiflathe facts related to
the objects and things involved, you may use wasdsphrases such as
"contract”, "marriage", "movable"”, "immovable", Gperty”, "ownership",
"effect of marriage”, contract of "marriage”, "mmt, "rights of children”,

"guardianship", etc.

If you still cannot find any useful law using theserds, you would then go
back to reanalyze the facts of your problem. You &aalyze facts not only by

moving from specific to generalized words withinclassification, you can
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also use analogy to move from one word to othedwoepresenting different

objects or things that may have similar legal cquseces.

. Places involved-"place" may signify the specific location at whiah event
occurred. For example, "place” can relate to agptEfaconclusion of contract,
a type of building, a character of location, susH@ublic" or "private”, "rural
or urban". It also refers to the geographic locatow jurisdiction where an
event occurs. Because the place where somethingrodetermines which
law to apply, which court will have jurisdiction ntertain the case, etc. For
example, in Ethiopia where we have federal arramge¢rand where regional
states can pass their own laws in respect of ggeasded to them by the
FDRE constitution, analyzing facts related to placd be important to

research the legal consequences as to the jurgsdict

. Basis of the case This category concerns the legal theory on whiah th
research issue or problem is based. In our illtistrasince there is marriage
relationship between Ato Abebe and W/ro Almaz, tegal basis would be
that effect of marriage in family institution, atadter divorce of the marriage,
"effect” of divorce", "guardianship authority”, arichaintenance payment to
the minors" would be appropriate.

. Defense to the action This category addresses matters the person baeu)

may be able to raise on his/her behalf to defeaptaintiff's claim. In the case
of Ato Abebe and W/ro Almaz, the plaintiff W/ro Abm claimed all movable
and immovable properties to be common properti¢s.Aboebe argued that as
the two spouses have no contract of marriage duatiates pecuniary effect of
marriage according to the federal revised family Igroclamation number
213/2000) article 57, the properties gained beforeclusion of marriage shall

be his own personal property.

. Relief sought or solution— In court cases, this category covers what the
plaintiff is seeking. The relief sought will oftefepend on the preferences of

the individual issuing as well as on the type gtiip or damage suffered
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though in some situations the law may specify ontlithe type of relief a
person may seek. In the above example, W/ro Almammed for equal
partition of the building and business to be au#tenl as guardian of the
minors, and for payment of maintenance to theiramichildren. She also
claimed to withhold the building until partition éfected.

This aforementioned system of analysis of factslmamisually employed in types of
analytic, applied, case oriented and similar legakarches. Even in the absence of
court case involvement in the legal research, amlleesearch is systematic
investigation of problems or information and attéimgp to come up with a solution,
the methods of analyzing facts are similarly agille to various kinds of legal

researches, , though the degree may vary.

9.1.1.3Formulating legal issues— Analyzing the facts of a given research problem
by using descriptive words or phrases with in th#egories discussed above-will

suggest the legal issues requiring research. Fampbe, the fact we have already

analyzed in the preceding sub section revealedraleWegal issues to research,

including;

 Does W/ro Almaz have a contractual right for egpattition of property
under the Ethiopian law, and does Ato Abebe haveladigation to share
equally the properties under dispute?

* If not on the basis of contract, alternatively ddles plaintiff have the legal
right for equal partition of the properties undee Ethiopian law, and does the
defendant have obligation by operation of the lawdqual partition of the
property under dispute?

* Who may be preferred to be the guardian of the mamiddren taking their
interests into account? Does the preferred guardeue the right to claim
payment of maintenance and does the other partg l@av obligation of

maintenance payment? etc.

As the above family case between W/ro Almaz and Ab@be proves the reality,
gathering your facts and then categorizing thosamalysis will always suggest legal

issues. These issues are the questions that takerésgarch process will attempt to
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answer. New issues will often become apparent timeeesearch is in the course of
being done. In addition, as your legal researchilfamzes you with various fact

patterns that may arise in the areas of law releseayour research problem, you may
also find yourself re-assessing the relative sigaifce of the facts you have already
gathered and analyzed and perhaps determiningythaineed to gather additional

facts.

Of course, you will always need to conduct a prelary fact analysis and issue
identification in order to provide direction forasting the legal research itself. The
more carefully you think through a problem befommenencing your research, the

more fruitful or effective your research becomes.

Finally, once you have finished your preliminaryakation for the facts and issues,
there is still one short-but important-step youwdtaattempt to take before actually
opening the books to do your legal research. Yadrie consider whether the legal
issues you have identified can be arranged in ecdbgrder that will increase the

efficiency and effectiveness of your research. Tecussions so far made are
relevant in acquainting you with important legasearch steps that may help you to
produce a qualitative research. These are prelmisieps, and in the next section
you will be introduced to the actual legal resegrabtess.

9.1.2.Doing the legal research

This section aims at enlightening students reggréimding the law, reading the law

and updating the law. Once issues to be reseaarieedear to a legal researcher, the
next step is finding the law. After the legal resbar has found the law, he should
read the law as critically as possible in ordedétermine whether the law found is
applicable to the research problem and whetherldle is still applicable (i.e.,

whether it is up to date or not repealed or amended

As the name legal research itself shows, solvgpmslems using the law. Therefore,
in order to use the law as an instrument of proldehaing, the researcher has to find
it first and then read it as thoroughly as possibleletermine whether that law is

pertinent to the research problem and it is sélld//operative law. In order to equip
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students with the above understanding, this sedsialivided into subsections which
deal with: the important steps in finding the la@ading the law, updating the law,

and the time of completion of the legal researebpectively.

9.1.2.1 Methods and Authorities in Legal Research

In order to conduct legal research effectively\aylar, as a researcher should have a
working knowledge of the nature of legal rules &ghl institutions, the fundamental
tools of legal research, and the process of dayiaid implementing a coherent and
effective research design.

These requirements will be briefly discussed asv.

A. Knowledge of the nature of legal rules and Instutions: The identification of
the issues and sources to be researched in anigupartsituation requires an
understanding of:

1. The various sources of legal rules and the prosdsgeavhich these rules are
made, including:

* The Federal Democratic Republic of Ethiopia Constih and Regional state
constitutions.

* Proclamation/statutes — you should have a basidi&aity with the legislative
processes at the Federal and state levels, andeldwgonship between the
legislative and judicial branches.

» Case /precedent law — you should have basic faityliith the organization
and structure of the Federal and Regional Statet€ofi general jurisdiction;
and the nature of making binding decisions by teddral Supreme Court
Cassation Division in accordance with proclamatiamber 454/2005.

* Administrative regulations, directives and decisiaf the council of ministers
or administrative agencies. Every lawyer as legs¢archer should have basic
familiarity with the rudiments of administrativewaincluding the procedures
for administrative and executive rule making anpgididation, the relationship

between the executive and judicial branches, etc.
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2. Which of the sources of legal rules identified addend to provide the
controlling principles for resolutions of variousnéls of research issues or
problems in various substantive fields;

3. The variety of legal remedies available in any giv&tuation, including
legislative remedies (such as drafting and/or lafdpyfor new legislation;
lobbying to defeat pending legislative bills; arablbying for the repeal or
amendment of existing legislation); administrativemedies/such as
presenting testimony in support of, or lobbying, fihve adoption, repeal, or
amendment of administrative regulations or diregjvand lobbying of an
administrator to resolve an individual case in gipalar way):litigation; and
alternative dispute resolution mechanisms (formacimanisms such as
arbitration, mediation, and conciliation; and inf@l mechanisms such as
self-help);

These are the most important primary aspects ohadet of legal research to be
employed in the process of conducting legal re$eara that help to come up with

some kind of recommendation in the form of solution

B. Knowledge of and ability to use the most fundataktools of legal research;

1. With respect to each of the following fundamentall$ of legal research, a
lawyer or researcher in law should be generallyilfamwith the nature of the
tool, its likely location in a law library, and theays in which the tool is used:

* Primary legal texts (the written or recorded testsegal rules), including:
court judgment reports or collections of court damis, consolidation of laws
of Ethiopia, codifications of Federal and regiostdte legislations such as the
civil code of Ethiopia, criminal code of Ethiopihe revised family codes in
the Federal and regional states, etc), collectioadministrative regulations
and decisions of administrative agencies.

» Secondary legal materials (the variety of aidseearching the primary legal
texts), including treaties, digests, annotatedigassof statutory compilations,

commentaries, law reviews, and compilations ofticites to statutes and cases;
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Sources of ethical obligations of legal professismacluding the standards of
professional conduct (such as code of conductuidges, prosecutors, Federal
Court advocates' and code of conduct Regulatiorbeurs7/1999)

. With respect to the primary legal texts described.i..2.1(A) supra, a lawyer
or legal researcher should be familiar with:

Specialized techniques of reading and analyzingtabecisions, such as: the
analysis of which portions of the decision are had and which are
authoritative statements (in the Ethiopian caseadtks for decisions of the
Federal Supreme Court cassation division); andnigales of construing or
interpreting statutes by employing well acceptedegu of statutory
construction or by referring to secondary soursesl{ as legislative history);
Specialized rules and customs permitting or praimidpireliance on alternative
versions of the primary legal texts such as unm@fficase reports or unofficial
statutory codes or drafts);

. With respect to the secondary legal materials dssdrabove, a lawyer or
legal researcher should have general familiariti ¥ihe breadth, depth, detail
and currency of coverage, the particular perspestivand the relative
strengths and weaknesses that tend to be foundhenvarious kinds of
secondary sources so that he or she can make @mad judgment about

which source is most suitable for a particular aesle purpose;

4. With respect to both the primary and the secondaaterials described above, a

legal researcher should be familiar with alterratierms of accessing the materials;

including hard copy, microfiche and other miniatation services, and computerized

services (such technologies are still developinipéEthiopian case).

9.1.2.2. Understanding the process of devising amghplementing a coherent and

effective research designA legal researcher as a lawyer should be familigin the

skills and concepts involved in:

1. Formulating the issues /topics for researclutioly the following;

Determining the full range of legal issues to leeegched:

Determining the kinds of answers to the legal isstleat are needed for

various purposes:
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Determining the degree of confidence in the answeatis needed for various
purposes;

Determining the extent of documentation of the arswthat is needed for
various purposes;

conceptualizing the issues to be researched instéhat are conductive to
effective legal research (including a consideratbbmwhich conceptualizations
or verbalizations of issues or rules will make thewost accessible to various

types of research strategies);

Identifying the full range of search strategied ttwuld be used to research the
issues, as well as alternatives to research, sydhappropriate cases, seeking
the information from other people who have expertisgarding the issues to
be researched, for example, other legal researcloeran the case of
procedural issues, clerks of court or any apprégoagan);

Evaluating the various research strategies anshgettresearch design, which
should take into account:

The degree of thoroughness of research that woelldezessary in order to
adequately resolve the legal issues (i.e, in ordldind an answer if there is
one to be found, or, in cases where the issudlliogén, to determine to a
reasonable degree of certainty that it is stillesotved and gather analogous
authorities);

The degree of thoroughness that is necessary ihgthteof the uses to which
the research will be put (e.g., the greater degfe@boroughness necessary if
the information to be researched will be usediak &r at a legislative hearing;
the lesser degree of thoroughness necessary iffibrenation will be used in
an informal negotiation with opposing counsel orbdging of an
administrator);

An estimation of the account of time that will becessary to conduct research
of the desired degree of thoroughness;

An assessment of the feasibility of conducting aede of the desired degree
of thoroughness, taking into account the amouninoé available for research
in the light of the other tasks to be performeajrtinelative importance, and

their relative urgency; the extent of the resouittes can be allocated to the
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process of legal research, and the availabilityechniques for reducing the
cost of research (such as using manual researchodwetto gain basic

familiarity with the relevant area before using there expensive resource of
computerized services);

» If there is insufficient time for, if the researcher sponsor or client lacks
adequate resources for research that is thoughigenio adequately resolve
the legal issues, a further assessment of the wmawydich the scope of the
research can be curtailed with the minimum degfeesk of undermining the
accuracy of the research or otherwise impairing ¢hent's or sponsor's
interest (if there is client to the research).

» strategies for double — checking the accuracy efrésearch, such as using
different secondary sources to research the sasue;i®r using academics
with expertise in the area;

4. Implementing the research design including:

» Informing the client of the precise extent to whitlke scope of the research
has been curtailed for the sake of time or consienvaf the client's resources;
the reasons for these curtailments; and the pesstnsequences of deciding
not to pursue additional research. (i.e. assurtiiagin most researches other
than academic researches usually there are cbestsonsors to a research);

* Monitoring the results of the research and perigtiicconsidering whether the
research design should be modified; whether it gpr@priate to end the
research, because it has fully answered the quegtised; or, even though it
has not fully answered the questions posed, furgmszarch will not produce
additional information; or the information thatlikely to be produced is not
worth compared to the time and resources that woelexpended;

* Ensuring that any cases that will be relied uponcited have not been
overruled, limited, or called into question; andatthany statutes or
administrative regulations that will be relied upon cited have not been
repealed or amended and have not been struck lmpthts.

Taking the above discussions on methods of legaareh, it can hardly be doubted
that the ability to do legal research is one of ghdls that any competent legal
practitioner or professional must possess. Thitestent employs a broad definition
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of the range of knowledge and skills required fgdl research. It recognizes that a
pre requisite for effective research is an undaditey of the nature of legal remedies
and the processes for seeking these remediesatstlegal research far more than a
mechanical examination of texts; the formulatior amplementation of a research
design are analyzed as processes which requirenberwof complex conceptual skill

or techniques.

The description of the process of researching lesgales parallels the treatment of
problem solving as a process consisting of; diaignosa problem; identification of
the range of possible solutions; development ofaa pf action; and implementation
of the plan. This parallelism is appropriate baealegal research is in essence a
process of problem solving.

9.1.2.3. Classification of Authorities in Legal Re=arch

In doing legal research authorities are indispelestdwls, as they are anything that
we rely on reaching a conclusion. As discussedb.Bil supra, authorities are
generally of two kinds: primary authorities and aeatary authorities. Examples of
primary authorities include any law such as coustihs, proclamations, regulations,
charters, treaties, directives, and so on. Secgral#thority is any non-law that the
researcher relies on in reaching a conclusion. mpkas include legal and non-legal
encyclopedias, legal and non-legal dictionariesci{sas Black's Law Dictionary),

legal and non-legal treatises.

The authorities which we may use in legal reseamshbe classified into mandatory
and persuasive authorities. Mandatory authorityhatever the court must rely on in
reaching its conclusion or it is a binding authoriOnly primary authorities, such as
a statute or constitutional provision, and Fed&apreme Court cassation division

decision (exceptionally as precedent case) candralatory authority.

In our Ethiopian civil law system, a court is nevequired to rely on secondary
authority such as a law review, articles, or allegeyclopedia. Secondary authority
cannot be mandatory or binding authority. Butdkeondary authorities can serve as

persuasive authorities.
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persuasive authority is whatever the court reliesvben it is not required to do so. In
the common law countries, such as the USA, thexeévan main kinds of persuasive
authority: (a) a prior court opinion that the coisrnot required to follow but does so
because it finds the opinion persuasive and (b)saepndary authority that the court
is not required to follow but does so because riddi the secondary authority
persuasive. Coming to Ethiopia, laws made by theeFd government and Regional
states, are mandatory authorities. Since Ethigpreot a common law country, prior
court decisions cannot generally be taken as mandatthority (i.e except the new
authority given to the decision of the Federal $apr Court cassation division). But
other prior court decisions and secondary autlesrithay also serve as persuasive
authority.

In the process of legal research, the differendsvden mandatory authority and
persuasive authority lies in the fact that lawslecisions as mandatory authority must
be strictly followed when we are doing research.e Way resort to secondary
authority optionally when we feel that such auttiesi are important for the purpose
of persuasion. Foreign laws to be used in theotan case of legal research will
also have status of secondary authority or pergeasithority so that only Ethiopian
laws are mandatory authority to regulate our owmelstic issues. In conceptual or
academic researches both mandatory and persuasthieridies may be equally
important; whereas in pragmatic/applied researchdaimry authorities will be more
valuable compared to persuasive authorities. Sa;amesay that the relevance of the
kinds of authorities depends on the type and natireesearch, whether it is

descriptive, analytical, comparative, pure or cqgal, applied or pragmatic, etc)

9.1.2.4 Researching the issues formulated under the previous discussions, you
have been exposed to important steps that areuhetpthe process of doing your

legal research. Now, you are familiar with suclhpstas identifying/gathering your

facts, analyzing your facts and identifying/forntilg legal issues. Once you have
identified and formulated your issues, the nexhdhihat must come to the fore is
doing the actual legal research.
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Doing the actual legal research involves such patdsteps as finding the law,

reading the law, and updating the law. When issodee researched are clear to you,
obviously the next step is finding the relevant imat may be used to solve your legal
problem. Once you have discovered the law, whicpeidinent to your issues, then
you must read the law. Having read the law and esddrd the issues you have
identified, you have to make sure that the law fraue employed in your research is

still operative and up-to-date. This is the stepdating.

The following deal with the steps we have alreagntioned one by one.
1. Finding the law — In finding the law, you must initially distinggh primary
sources or authorities from secondary sourcestboaties.
In finding the law, your ultimate goal is to locateandatory authorities bearing on
your legal problem. If these are nonexistent orc&gayour next priority is to find any
relevant persuasive primary authorities (for daygign laws). Finally, if all those are

non-existent, you might rely on relevant secondarorities.

There are some generally accepted approachesduidithe law, these are:
a. Descriptive word or fact word approach
b. Known authority approach
c. Known topic approach.

a. Descriptive word or fact word Approach - This kind of approach is the most
commonly used method of finding the law in the deped legal systems such
as the U.S.A. You should use this method first ssilgou already know the
citation of a given law that may be constitutiopabvision, proclamation,
administrative regulation or ministerial directiradevant to your problem. The
descriptive method has the advantage of allowing @ begin your legal

research even if you know little or nothing abagdl rules or theories.

If you have followed the process of gathering, aigmg and analyzing your facts,
the descriptive word approach should follow natyralhe idea here is to use the
"5W and H" technique to gather all the relevantdaaf your problem, and then to
build on those facts by thinking of words (calletkScriptive words™ or “fact words")
that describe the important factual aspects of yesearch problem and that can be

organized under categories of characteristics comimall research problems.
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The "5W and H" technique refers to the five wordscl are used to ask questions in
order to gather relevant facts and find the relevaw; 5W stands for what, why,
who, when, and where while "H" stands for how.

b. The known Authority Approach - Occasionally, you may start your research
already knowing the citation of at least one legathority, constitutional
provision, proclamation, administrative regulationsnisterial directives that
may apply to your problem. Perhaps, you may getitation from someone
else, or you may discover it in your preliminaryckground reading.

c. Known Topic Approach —In the common law countries such as the U.S.A
and U.K, legal problems can be solved both by siaguaw and case-law. For
the civil law countries such as ours all areasheflaw are governed by laws
passed by the law maker or by a delegated law-m#&kecourse, there is a
new development in our case because the authavién gor the decisions of
the Federal Supreme Court cassation division arditg on all federal and
regional state councils. Some laws comprehensiveat a particular topic (s).
For example, in Ethiopia it includes, the civil epdhe criminal code, the
commercial code, the civil procedure code, the icranprocedure code and

the maritime code.

If you feel confident that your research is goverbg one or more of the above laws
or other regulations and proclamations, and youkfimm experience where the

relevant laws are located, you can directly goht® appropriate law. This procedure
therefore, effectively bypasses the other two apgies discussed under 'a' and 'b’

above.

2. Reading the Law — Having found the law, your next step is to read
Although this may seem rather mechanical, readueglaw consists of more
than merely passing printed words in front of yeyes. You need to decide
what significance to attach to what you read. aWl$ are not equal in status or
hierarchy and significance. One law will be beftar you than another, and
the real thing that you must understand is to atelproperly what the 'right'
law is and whether it helps or hurts your cases Bwvaluation lies at the heart

of lawyers’ work, and is crucial to the developmehany legal argument.
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Once you have found your law, you must evaluatesefulness to you. The analysis

involves two steps: Internal evaluation and extieeraluation.

a.

Internal Evaluation - It involves reading the particular legal autlyri
you have found and determining whether it applethé fact situation,
in your research problem. The process consistsvof dverlapping

elements: first analysis of the fact of the auttyotdo determine how
similar they are to the facts of the research mmbland second, a
determination of the authority's intended legahsigance and impact
with respect to the research problem. In shorgrimal evaluation is
assessing a particular law as whether it is relet@our problem on

which we are doing the research.

External evaluation — If your internal evaluation (discussed under 'a'
supra) reveals that a legal authority your resedrah uncovered
applies to your problem, you will then need to asctdan external
evaluation of that authority. This evaluation regaiyou to determine

the current status, i.e., validity) of the autharit

For statutes and administrative regulations, thie@ss includes determining whether

the legislative or administrative agency has reggbabr amended the statute or

regulation. For instance, the House of People'srdgeptatives of the Federal

government may repeal or amend laws for variousores But these laws may be

still in books as the act of repealing or amendmaéoés not remove the laws

physically from the books or other instruments. rélfiere, to avoid relying on an

invalid law, you must always conduct an externahbleation of statutes and

regulations.

3. Updating the law - Analytically, the final step in doing legal resela is

updating the law. This step involves making sure lggal rules you have

determined to apply to your problem are still validoperative laws. One of

the worst blunders you can commit is to draw yoegal conclusions or

present your arguments or theory based on youargsdindings, then learn-
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too-late that you should have discovered a suhitesignificant change in the
applicable law that occurred a week(s) earlier.aBee on outdated law is
worse than no law at all, your legal research nm@tide careful attention to
updating the legal authorities that govern youibjpem.

9.1.2.5When to complete /stop/ the legal research

By following the approaches outlined in the prewaliscussions and effective note
taking and writing, you will do your legal researalith maximum efficiency and
effectiveness. The techniques covered so far welphyou to avoid false starts,

unnecessary duplicated efforts and other time-aonsy pit falls.

While you should, naturally, seek speed and efiicye it is also essential that you do
your legal research thoroughly. The techniques amptl so far will help you to
achieve that goal, too, by organizing and direcyogr research in logical, coherent
and comprehensive manner. Eventually, as a ressayoln come to as, is it time to
stop or finish off?There is never an easy or automatic answer to ghestion.
Keeping the following consideration in mind, howevean help you to decide

whether you have probably completed your research.

Your research may have time schedule to compleséing your time limit into
account, you should explore each line of inquit thppears relevant to your research
problems especially when you are a beginner. Ths pelicy must be continuing
researching if you have doubts whether you wouldebe from further research.
Finally, even if you have continued researchingyati do not encounter any new
thing, in other wards, if you feel that you arergpin circles, you can probably safely
conclude that you have found everything worthwhileyour research problem. You
will have a feeling of certainty, of confidenceathyour research is complete. Then
you will probably stop your legal research. The agnmg tasks of the research will
be writing up and finishing off your research tisesi paper as most research products

should be communicated in written form.
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9.2NON- DOCTRINAL LEGAL RESEARCH

9.2.1ANALYSIS AND INTERPRETATION OF DATA

9.2.1.1Analysis of data: After the data have been collected, the researcines to
the task of analyzing them. The data, after cabbecthas to be processed and
analyzed in accordance with the outline laid down the purpose at the time of
developing the research plan. This is essentiahfscientific study and for ensuring
that we have all relevant data for making contetepl@omparisons and analysis. The
analysis of data requires a number of closely edla@iperations such as establishment
of categories, the application of these categoteéesraw data through coding,
tabulation and then drawing statistical inferenc@fe unwieldy data should
necessarily be condensed into a few manageablepgrand tables for further
analysis. Thus, a researcher should classify thedata into some purposeful and
usable categories. Coding operation is usually danghis stage through which the
categories of data are transformed into symbols rifey be tabulated and counted.
Editing is the procedure that improves the qualityhe data for coding. With coding
the stage is ready for tabulation. Tabulation ipaat of the technical procedure
wherein the classified data are put in the forntables. The mechanical devices can
be made use of at this juncture. A great deal td,dsspecially in large inquiries, is
tabulated by computers. Computers not only save twnt also make it possible to
study a large number of variables affecting a gobsimultaneously.

Analysis work after tabulation is generally baseu the computation of various
percentages, coefficients, etc., by applying vaiowell defined methods or
techniques. Supporting or conflicting with originaew hypotheses should be
subjected to tests of significance to determindnwihat validity data can be said to
indicate any conclusion (s). For instance, if thare two samples of weekly wages,
each sample being drawn from factories in diffeyganrts of the same city, giving two
different mean values, then our problem may be kdrethe two mean values are
significantly different or the difference is jusiaatter of chance. Through the use of
statistical tests we can establish whether sudifexehce is a real one or is the result

of random fluctuations. If the difference happemb¢ real, the inference will be that
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the two samples come from different universes atigei difference is due to chance,
the conclusion would be that the two samples betorthe same universe. Similarly,
the technique of analysis of variance can helmuasnalyzing whether three or more
varieties of seeds grown on certain fields yiegghgicantly different results or not. In

brief, the researcher can analyze the collected wah the help of various statistical

measures.

9.2.1.2 Hypothesis-testingAfter analyzing the data as stated above, thearebker is

in a position to test the hypotheses, if any, he fuemulated earlier. Do the facts
support the hypotheses or they happen to be cygfitidris is the usual question that
should be answered while testing hypotheses. Hgsahesting will result in either
accepting the hypothesis or in rejecting it. Ifesearcher had no hypotheses to start
with, generalizations established on the basisatd dnay be stated as hypotheses to

be tested by subsequent researches in time to come.

9.2.1.3 Generalizations and interpretation of dataAfter collecting and analyzing

the data, the researcher has to accomplish theofadlawing inferences, followed by
report writing. If a hypothesis is tested and udhstveral times, it may be possible
for the researcher to arrive at a generalizatien, to build a theory. As a matter of
fact, the real value of research lies in its apild arrive at certain generalizations. If
the researcher had no hypothesis to start witimigat seek to explain his findings on
the basis of some theory. Interpretation referhéotask of drawing inferences from
the collected facts after analytical and/or expental study. The process of
interpretation may at times result in new questithreg in turn may lead to further
research. This process is usually the most expeéasikdn carrying out legal research.
The task of interpretation has two major aspects, i) the effort to establish

continuity in research through linking the resulisa given study with those of

another, and (ii) the establishment of some exptapaoncepts.

A. Analysis and interpretation of data-inter-dependence and inter-relation

Once the data has been collected and analyzedwerasources put into it, it will
not be socially useful unless properly interpret@tle purpose of analysis is to
summarize the completed observations in such a enghat these yield answers to

research questions. It is the purpose of interpogtéo search for broader meaning of
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these answers by linking them to other availabl®wkadge. In other words,
interpretation is the search for the broader mepafrresearch findings. In one sense,
interpretation is concerned with relationships withhe collected data, partially
overlapping analysis. Interpretation also extendgohd the data of the study to
include the results of other research, theory giuabtheses. Thus, interpretation is the
device through which the factors that seem to exphhat has been observed by a
researcher in the course of the study can be batiderstood and it also provides a
theoretical conception which can serve as a gudéifther research.

B. Why Interpretation ?

Interpretation is essential for the simple reasoat the usefulness and utility of
research findings lie in proper interpretationisitonsidered a basic component of a
research process for the following reasons:

I. It is through interpretation that the researcher wall understand the abstract
principle that works beneath his findings. Througis he can link up his
findings with those of other studies, having thensaabstract principle and
thereby can predict later on. This way the continun research can be
maintained.

ii. Interpretation leads to the establishment of engilary concepts that can serve
as a guide for further research studies; it opesws avenues of intellectual
adventure and stimulates the quest for more knayeled

lii. A researcher can better appreciate only througdrpnetation why his findings
are what they are and can make others to undertanéal significance of his
research findings.

iv. The interpretation of the findings of explanatogsearch study often results
into hypothesis for experimental research and ek sBuerpretation is involved
in the transition from explanatory to experimentasearch. Since an
exploratory study does not have a hypothesis 1 with, the findings of such
a study is interpreted on a post- factum basishitlvcase the interpretation is

technically described as "post factum’ interpretati
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C. Technique of Interpretation

The task of interpretation is not an easy jobheatit requires a great skill and
dexterity on the part of the researcher. Interpicatas an art that one learns through
practice and experience. The researcher may as ts@ek the guidance from experts
for accomplishing the task of interpretation. Tleehinique of interpretation often
involves the following steps:

I.  The researcher must give reasonable explanatiorniseofelations which he
has found and he must interpret the lines of mstiip in terms of
underlining processes and must try to find outttinead of uniformity that lies
under the surface layer of his diversified reseditings. In fact, this is the
technique of how generalization should be donecamdepts be formulated.

ii. Extraneous information, if collected during the dstumust be considered
while interpreting the final results of researchr;, it may prove to be a key
factor in understanding the problem under constaera

li. It is advisable, before embarking upon final intetption, to consult someone
with insight into the study and who is frank andhést and will not hesitate to
point out omissions and errors in logical argumigoia Such a consultation
will result in correct interpretation and, thus,llwenhance the utility of
research results.

iv. The researcher must accomplish the task of intejjoe only after
considering all relevant factors affecting the peob to avoid false
generalization. He must be in no hurry while intetppng results, for quite
often the conclusions, which appear to be all rgghthe beginning, may not at

all be accurate.

UNIT SUMMARY
ANALYSIS AND |NTERPRETATION OF DATA
You should know and understand the following:
» Disuses the difference between doctrinal legal arese and non-doctrinal
research?
* Why do we need analyzing facts that we have alrgatlyered?

» What are the systems of analyzing facts?
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What do you understand by authorities in legalasse?
Why do you /lawyers need to do legal research?

Discuss the interrelationship among collection,lysig, generalization and
interpretation of facts in non-doctrinal research?

What are the techniques of interpretation?
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UNIT 10
WRITING A RESEARCH REPORT

STRUCTURE

10.1.1 The Preliminaries
10.1 Structural outlay of research report
10.1.1 The Preliminaries
10.1.1.1 Preface and Acknowledgement
10.1.1.2 Table of Contents
10.1.1.3 Table of Cases
10.1.1.4 Table of Statutes
10.1.1.5 Abbreviations
10.1.1.6 List of Tables
10.1.2 The Text
10.1.2.1 Introduction
10.1.2.2 Chapters and sub-headings
10.1.2.3 Conclusion and recommendations
10.1.2.4 Footnotes (or Endnotes)
10.1.2.4.1.Content andnf of citations
A. Books
B Articles in scholarly magazines and journals
C. News papers and News Magazines
D. Judicial decisions
E Legislations
i. Ethiopia
ii. Foreign
F Unpublished Reports and manuscripts, etc
G . Interviews
H.. Speeches

|. Letters
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L. Shortened forms
10.1.2.4.2Using footnotes and endnotes
[At this stage, The Instructor of the courseexpected to make the students
acquainted with basic rules and forms of citatjon
10.1.3.the References

10.1.3.1.1 Bibliography
10.1.3.1.2 Appendix
10.1.3.1.3 Index/Appendices

OBJECTIVES

Upon completion of this unit you will be able to

* understand the general layout of the research pagkits major parts

* to use the layout in conducting your legal research

 To apply forms and rules of citation, footnotes arinotes in using any
source of information of research methods.

» to differentiate forms and rules of citation of iars sources of information
such as books, journals, speech, letters, etc.

» to distinguish some specialties of legal researcmfresearch in other fields
in the case of using rules of citation and biblaggry.

» to apply rules of bibliography and communicate yists of references to the
readers.

» to distinguish parts of bibliography such as tatfldaws, table of cases and

other bibliographic materials.

10.1INTRODUCTION

Research without writing is of little purpose. Aadimgly, the research report is
considered a major component of the research temkrémains incomplete till the
report has been presented and/or written. There @frecourse, other ways of
communicating your research and its findings, nmasably through oral presentation,
but writing them up remains of paramount importaimcenost areas of research. The
research report, thesis or dissertation, the jdwamile, academic text and conference

paper are the major means by which researchers ooroate with each other, and
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with other interested parties, across space ane. tirhe rapid development of new
information and computer technologies has also @bdnhe speed and scope of such
communication, but it has not altered the imporgéan€ writing as the means for

communicating. So, writing is just an instrumentcoinmunicating the researcher's
findings and conclusions to the audience or readmsrsonsumers of the research

product.

Writing up is not just critical, but a continuatiopart of the research process, which
should start soon after the commencement of thearel project, and continue to and
beyond its completion. It begins as soon as yot $énking about and reading
around your research. Finally, the researcher bigzrdpare the report of what has
been done by him. The writing of report must beedonth great care, keeping in
view the following: The layout of the report shoudd as follows: (i) the preliminary
pages (ii) the main text, and (iii) the end matierthis unit the overall structural
outlay of research report writing i.e., the prehiamy pages, the text and the end
matter/ the references will be studied.

Legal research can be done using sources of ditfexghorities. A legal researcher is
obliged to resort to various types of authoritiesich serve as secondary sources.
Authorities could be books, Journals, magazinegicial decisions; legislation of
different kinds of speeches, letters and intervidvegal research has its own specific
features in terms of its sources of information auds of citation. Content and rules
of citation are the most important parts of ourcdssion in this section. The
discussion of the section will help students howntake use of legal authorities

(sources of information for legal research).

The content and form of citations are very impartaols in Ethiopia, as we usually
use foreign sources. They vary depending on the &frsource we make use of as a
source of information. Accordingly, reference bagksirnals, documents, interviews,
etc have their own respective rules of citatione Torms have also similarities. The
form of bibliography is also another important e@rto be studied in this unit. In
discussing each rules of citation, we will use vatg examples, and if we fail to

understand the examples, it will be difficult todenstand the rules. So, please give
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attention to each example and exercise by youtaklhg your own practical and

hypothetical examples.

The sources should be cited so that our audientée&onvinced that our arguments
are supported by appropriate sources or matenedsch have direct or indirect

relevancy to the arguments we may raise. It is iatgmrtant to arid plagiarism and to
acknowledge the authors of our reference matddialthe basis of our citation, the
audience may even want to read the sources we. dited these purposes, the
researcher has to cite his sources properly adheoirgenerally accepted rules of

citations in legal research.

This unit has summarized the most important rufestations ranging from books to

interviews including the rules of footnote and eoigis. Students are strongly advised
to carefully follow these rules when they are emgh legal research. The rule of
bibliography is also another system of providinfprmation about our references. It
has 3 basic sections, which are table of lawsgtablcases and other bibliographic

materials.

10.1 Structural layout of research report:

Anybody who is reading the research report musesgarily be informed enough
about the study so that he can place it in its ggnscientific context, judge the
adequacy of its methods and thus form an opinidmoef seriously the findings are to
be taken. For this purpose there is the need fgpgsrlayout of the report. The layout
of the report means what the research report shmrithin. A comprehensive layout
of the research report should comprise (A) Prelanimpages ;(B) the main text; and
(C) the end matter.

On the other hand, writing up your research repahether in the form of a work

report or an academic thesis, requires particlkdls sand forms of organization. In

organizational terms, your report or thesis isllike include, as minimum:

1. An introduction, at the beginning and a set of ¢tosions, at the end. These may
be supplemented or perhaps replaced by, respgstevedlummary and a series of

recommendations.
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2. A series of distinct sections or chapters, whicty rna further divided into sub-
sections or sub-chapters. Each section or chapagrhave its own introductory
and concluding passages.

3. References to existing research and publicatioossibly illuminated by selected
guotations. A list of the materials referred tolwi¢ included, probably at the end
of the report or thesis, possibly in the form difilaliography.

4. Tables, diagrams, charts and other forms of il&d&ins.

5. A number of prefatory sections, such as a prefatsstract, dedication and

acknowledgement; and/or supplementary sectiortbgifiorm of appendices.

10.1.1The Preliminaries

In its preliminary pages the report should carrytite and date, followed by

acknowledgements in the form of "Preface” or amteword.” Then there should be a
table of contents followed by a list of tables distiof graphs and charts/illustrations,
if any, given in the report. The list of tables distl of charts help the decision maker
or any body interested in reading the report tatle@asily the required information in

the report.

The main text of the report should have the folloywarts:

10.1.2. The Text: The text provides the completifiraiof the research report along
with all details. The title of the research studiyl e repeated at the top of the first
page of the main text and then follows the othetaitle on pages numbered
consecutively, beginning with the second page. Eaaim section of the report should
begin on a new page. The main text of the repodulsh have the following

sections:(i) Introduction;(ii)statement of findingend recommendations;(iii) The
results;(iv) The implications drawn from the respyind(v) The summary/Conclusion.
The text also includes Footnotes or End notesshatild be written complying with

the research rules of citation.

10.1.2.1 Introduction: An introduction is the first passage in a jourraticle,
dissertation, or scholarly research study. It ske¢sstage for the entire study. The

introduction is the part of the paper that provideaders with the background
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information for the research reported in the paper.purpose is to establish a
framework for the research, so that readers caerstahd how it is related to other
research. It should contain a clear statement efottjective of the research and an
explanation of the methodology adopted in accomplics the research. The scope of
the study along with various limitations should waell be stated in this part.
Setting the stage for a study, the introductiomasthes the issue or concern leading
to the research by conveying information aboutseaech problem. Because it is the
initial passage in a study or proposal, speciak aqaust be given to writing it.
Unfortunately, too many authors of research studiesnot clearly identify the
research problem, leaving the reader to decide hionself or herO07self the
importance of the issue that motivates a studythéurthe research problem is often
confused with the research questions-those questia@t the investigator would like

to be answered in order to understand or explampthblem.

A research problem can originate from many potéstarces. It might spring from
an experience researchers have had in their pédsg®sor workplaces. It may come
from an extensive debate that has appeared inténatlre for several years. It might
develop from policy debates in government or amimpgexecutives. The sources of
research problems are often multiple. To this glemty is added the need for
introduction to carry the weight of encouraging teader to read and to begin to see
significance in the study. This facet alone makesoductions difficult to write. The
introduction needs to create reader interest intdipéc, establish the problem that
leads to the study, place the study within thedapntext of the scholarly literature,
and reach out to a specific audience. All of tki@chieved in a concise section of a
few pages. Because of the messages they must candethe limited space allowed,
introductions are challenging to write and underdta

lllustration: As form of model introduction, readdaexamine the following example

taken from a paper written on the title:

“"PROTECTION OF CHILDREN UNDER THE NEW ETHIOPIAN FA MILY
LAW™

Prepared Under the Auspices of the Juvenile JuBtiogect Office Federal Supreme
Court January 2001
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Introduction

The Convention on The Rights of the Child [herafier, the convention] has opened
a new chapter in the treatment of children creaditggal ground for the protection of
child rights. The convention states only not thel,csocial, economic, political and
cultural rights of the child, but it also direct®ida obliges states to undertake
legislative, administrative and other measuresréate conditions for the realization
of the convention. Such provisions as Article 2@&iicle 3(2) and Article 4 define
the role of states to ensure the child rights. Tharsy state that has ratified the
convention needs to change national policies i@ Vuith the responsibilities endorsed

by the convention.

As a signatory of the convention, Ethiopia has Ipeguroducing legal changes by
adopting the Federal constitution in 1995, whicbonporates the basic child rights
recognized by the convention. Among the incorpamtatre the child’s right to life, to

a name and nationality, to know and be cared foori®/s parents or legal guardians,
to be subjected to exploitative practices, neitteetbe required nor permitted to
perform work, which may be hazardous or harmfuhigor her education, health, or

well-being.

The constitution has set the ground for furtherislagive and administrative
developments that require the enactment of detailkxs for the implementation of

the rights.

The adoption of the new family law is one basi@sip in the implementation of the
basic principles in the constitution. Although tihéve to change the old family law
came from the perspective of protecting the rigbtswomen, the new law has

several provisions that could be counted on togatdhe rights of the child.

This paper attempts to make a general assessmém new Ethiopian family law in
light of the rights of the child as incorporateditie Convention and the constitution.
Some comparisons of the old and new family law Wwdl made to demonstrate how
far the latter has gone in fulfilling our aspirats&oto have a society that gives due
respect to children. The new law will be enforced@ieas under the direct jurisdiction

of the federal government, while the regional goweents are not in principle bound
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by the new family law. The new federal arrangenadlws every regional state to

adopt a family law that would suit its specific #dteeds.

Thus, it should be noted that the geographical sajghe new family law is limited
to Addis Ababa and Dire Dawa. However, it is vékely that it will be used as

model for regional reforms in family law.

Activity: Write your own possible form of introduoh on the following given title
and cross-check it with your colleaguesiquidation and its Problems under the

Ethiopian Law of Succession: Law and Practice”.

10.1.2.2 Chapters and Sub-headings: After intcbdn, the research report must
contain chapters and sub-headings or main sectidres chapters and sub-headings,
as the case may be, will entertain the followingibassues: Statement of findings
and recommendations; Results; Arguments and cntisj and Implications of the

results.

A. Statements of findings, recommendations and Reks: Statements of findings
and recommendations should be presented or wiitaron-technical language so
that it can be easily understood by all concerfdédhe findings happen to be
extensive, at this point they should be put in swenmarized form. A detailed
presentation of the findings of the study, with gogting data in the form of tables
and charts together with a validation of resulésaliso the next step in writing the
main text of the report. This generally comprisee main body of the report,

extending over several chapters.

The result section of the report should contaiticgty summarized reductions of the
data rather than the raw data. All the results khba presented in a logical sequence
and split into readily identifiable sections. Adlevant results must find a place in the
report. But how one is to decide about what isvahé is the basic question. Quite
often guidance to decide the relevancy or irreleeanomes primaries from the
research hypothesis, if any, with which the studyswoncerned. But, ultimately the

researcher must rely on his own judgment in degitle outline of his report.
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B. How to argue and How to criticize: -These organizational elements are the
bare bones of any research report or thesis. Tthpat together to make a successful
and effective argument requires four things; a extmtone or more themes; some
ordering; and linkages. The context for your resledinesis or project consists of your
broader understanding of the area within which gmuresearching. This may operate
at a number of levels; such as in terms of youcipismary background, in terms of
your field of study, and in terms of the methodglogou are employing (e.qg.
guestionnaire surveys or participant observation).

» The themes of your report or thesis are the kayesssconcepts or questions
you identify as being of relevance and interestesehwill both inform the
research you undertake, so will be evident in yoamtextual discussion, and
help to structure your analysis and findings. They the aspects of your field
of study or discipline to which your research isfributing.

* The ordering of your report or thesis relates ta/ lyou set out your argument
in stages, and how you break it down into manageehlinks for the reader.
Some aspects of ordering are the use of introdyetod concluding sections,
contextualization, discussion and reflection.

» Linkages have to do with how you aid the readdinding their way through
your report or thesis. They may take the form ajutar references to the
themes you have identified. They are also likelyp¢omade apparent through
cross-references between chapters, sections os.pélge aim is to present a
coherent whole to the reader; however the repothesis may be structured
and organized. When done effectively, the readeulshbe able quickly to

make sense of your work whichever page they stading from.

C. Who am | writing for - 'Research’ is a process which occurs through ggium
of a person. When you start to write up your redgathere are two related issues
which you will need to address, whether explicdlyimplicitly, early on. These are
the issues of voice and style:
 Style relates to how you write up your researchictvimay be determined by
the requirements of your audience, by your own ifgetions, or by a mixture

of the two
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* Voice has to do with how you express yourself @it the story of your
research, and is something you are likely to dgvélother as you write and
research

» Another key factor to be borne in mind during yawuiting up is that you are in
the process of fashioning and presenting a reptasem of reality. You
should also avoid a strong reaction against, @ctign of, your thesis purely
on the basis of the way in which it has been writip and presented. So don't
take the risk unless you really have the freedothkarow what you are doing.

* Beyond any formal regulations, there is also a g®@nexpectation that all
writing will strive to be non-discriminatory. To dutherwise would make you
likely to offend your readers, at the very leastofher question you may face
in writing up your research is also whether to uidle a bibliography or just a
set or references.

* Being consistent- Above all, whatever audience ywa writing for, it is
important to be consistent in terms of style andaarzation. Switching
between styles is usually confusing for all conedrrand hence inadvisable,

except in exceptional and/or carefully handledwinstances.

D. Grammar, punctuation and spelling-many researchers, even experienced ones,
have problems with language (grammar), punctuasind spelling when they are
writing up. Many of us may not have had a partidylagood initial language

education, or were more interested in other mastetise time.

If you are writing up your research on a word psstg or computer, you might want
to make use of the facilities which software has ¢becking your spelling and
grammar and for suggesting alternative words to Tikese can be very useful for
checking drafts, but remember that they will natognize many specialist words or
names, and, perhaps most importantly, that thel ofien use American English

spelling.

(). Language- The key to successful cross communication is udimg right
language. In all writings, the challenge is to fitlle words, phrases, clauses,

sentences and paragraphs that express your thoagtitsdeas precisely and that
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make them interesting to others. There is stitither aspect of language to consider.
In recent years writers have become increasingljcemed about its social
connotations. The careful writer avoids words oraghs that are discriminatory in
sex, age, economic class, race, religious groujgs, €or example, conscientious

writers no longer use he to refer to some one epeaaified sex.

(i). Spelling

a. Consistency Spelling should be consistent throughout theeaiesh paper
except quotation, which must retain the spellingh& original material. To
ensure accuracy and consistency always adopt dtkngpthat your dictionary
givse first in an entry.

b. Word division:- avoid dividing words at the endafine. If the word you are
about to type will not fit on the line, you may Wesathe line short and begin the
word on the next line. If you choose to divide arey consult your dictionary
about where the break should occur.

(ii). Quotations: While quotations are common and often effectiver@search
papers, use them selectively. Quote only wordsag@s, lines and passages that are
particularly interesting, vivid, usual, or apt akdep all quotations as brief as
possible. Over quotation can bore your readersnaigtit lead them to conclude that
you are neither an original thinker nor a skilkuiiter. In general, a quotation whether
a word, phrase sentence or more-should correspaattiy to its source in spelling,
capitalization and punctuation. If you change ity way, make the alteration clear
to the reader.

(iv). Punctuation

a. Consistency:-The main purpose of punctuation is to ensure thdatg and
readability of your writing. While certain practE@ punctuation are optional,
consistency is mandatory. Be sure to use the sametyation in parallel
situations.

b. Hyphens:- Hyphensconnect number indicating a range (1-10) and s
some types of compound words, particularly compowaodis that precede the
words they modify (a well-established policy, affirate study). Hyphens also
join prefixes to capitalized words (Pre-Renaissapost-Renaissance) and link

pairs of coequal nouns (singer-Song Writer, Schatatete). It is advisable, to
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consult a standard dictionary or writing manualdardance in the hyphenation
of a specific term.

c. Parenthesis Parenthesis (opening parenthesis to the left, oparenthesis
to the right) enclose parenthesis remarks that kbrelaarply with the
surrounding text, around explanatory comments Walg quotations, and
around publication information in notes.

d. Periods: - Periods end declarative sentences, notes, and etamiplocks of
information in bibliographic citations. PeriodstWween numbers indicate
related parts of a work. The period follows a p#resis that falls at the end of
a sentence. It goes within a parenthesis when tidosed element is
independent. For example (see not this sentencéhbuiext), (For the use of
periods X, see 1.2)

e. Squarebrackets- Use square brackets around a parenthesis vétparenthesis
(to avoid two pairs of parenthesis), around anrpdkation in a quotation, and
around missing or unverified data in documentation.

E. What an academic thesis or work report looks lik - If you want your research
thesis to be interesting as well as academicallyviozing, you should follow
possible forms of organization. For example, thes&ic' dissertation structure is:

* Contents

» Abstract

* Introduction (10% of words or space)

* Review of the background literature (20%)

» Design and methodology of the research (10%)

* Implementation of the research (10 %)

* Presentation and analysis of data (15%)

* Comment and critique of the outcomes or finding3¥42

* Summary and conclusion (10%)

* References

* Bibliography

* Appendices

Another alternative similar structure looks like
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1. Introduction: an outline of the area, problem or issue studisdscope and
aims (10% of words or space)

2. Literature review: a critical account of existing studies in the gi&200o)
Methodology: an account of how you went about the study, ang wdu
adopted this approach (15%)

4. Results:a report on what you found (20%)

Discussion:a critical analysis of your findings in the light other work
(20%)

6. Conclusion:a brief summary of your conclusions (5%)

7. Referencesa complete list of all the works referred to istandard format
(10%)

10.1.2.3 Conclusion and recommendations

Toward the end of the main text, the researcheuldhagain put down the results of
his research clearly and precisely, in summary fdfm should state the implications
that fllow from the results of the study, for thengral reader who is interested in the
implications for understanding the human behavsach implications may have the
three aspects as stated below:
() A statement of the inferences drawn from the prieserdy which may
be expected to apply in similar circumstances.
(i) The conditions of the present study which may liie extent of
legitimate generalizations of the inferences dr&wm the study.
(i) The relevant questions that still remain unanswenetciew questions
raised by the study along with suggestions forkine of research that

would provide answers for them.

It is considered a good practice to finish the repath a short conclusion which
summarizes and recapitulates the main points ofstbdy. The conclusion drawn
from the study should be clearly related to thedtlypses that were stated in the
introductory section. At the same time, a forecdishe probable future of the subject
and an indication of the kind of research whichdse® be done in that particular area
is useful and desirable. Such indication will beesented in the form of
recommendation.
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In short, it has become customary to conclude #search report with a brief
summary, restating in brief the research problémmethodology, the major findings
and the major conclusions drawn from the reseashlts.

lllustration: As a form of model conclusion reae tiollowing passage extracted from
an article, (whose introduction is used as an exanmpthe first part of this section,
written on the title:PROTECTION OF CHILDREN UNDER THE NEW
ETHIOPIAN FAMILY LAW™

CONCLUSION

A society that neglects the interest of its chitgrieas decided to turn a blind eye to its
own future. Thus any society that aspires to pogsmd develop in the future must
begin by giving adequate care and attention tccliiédren today. This care and
attention would be as varied as the needs of @nldiThus, every part of society must
join hands to improve the situation of its own sansl daughters. The eventual aim
of all these efforts must be a full developmenthaf personality of the child, in all its

dimensions.

Law, as an instrument that regulates social behawiould definitely play an

important role in shaping the personality of thédchnd in shaping the attitude of the
adults towards children. It is through the law ttls@ciety expresses its future
aspirations, its disapproval and sanction agaiekatiors that harm the interests of

children.

The Ethiopian constitution has consolidated ouiragpns for the future. It has laid
down the minimum standards in the protection ofachiéd. The new family law has
followed suit and cemented the rights by detailelés. The new family law has
introduced new ways of thinking, eliminated backivateas and has institutionalized
protection of the child. It has put the rightstieé child in their proper perspective.
By repealing rules that were inconsistent with ténciples laid down in the
constitution, it has made family life more childeindly. By introducing equality

between husband and wife, it has made the pareqniallg responsible in the
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development of the child. It is to be hoped ti&t tegional laws would-like wise be

amended in the near future.

Needless to say that the improvement of the faiaily is not the end of the road.
The protection of children needs to be reflecteallnother branches of the law as
well. Thus the effort must continue in other biaes, so that comprehensive

protection of child rights could be attained.

10.1.2.4. Footnotes (or Endnotes)

10.1. 2.4.1 Content and Form of citations

Citations should contain enough information to cadé clearly to readers in Ethiopia
and elsewhere what work is referred to, and witezar be obtained. The information
required to satisfy this goal may be more detaiheBthiopia than in other countries;
reference will often be made to foreign materiald anany of our readers may lack
technical training or may have been educated imit@s with different scholarly
traditions. The rules of citations for our souroésesearch are provided as follows
A. Books
The first reference to a book should contain th#odong information in the
following order:

1. Author's name;
Title (underlined or in italics);
Edition number, if there has been more thaneation (in parentheses);

Year of publication of that edition (in parergbs);

a M 0D

Number of the volume referred to, if the worls Imaore than one volume;
6. Section, article, number, page, etc. referredsappropriate

Example:

A. Rhyne,_Municipal Law(1975), P.153

B. Basu,_Commentary on the Constitution of In@& ed. 1963), vol. 4,p 499.

1. Author's Name

The first initial or first name of European namé®wd precede the family name.

Ethiopian names should be spelled out in fulLhi book contains contributions by
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several authors the name of the editor should bengin place of an author, and the
fact that he/she is the editor indicated in paresgls. If reference is made to a specific
contribution in such work, the footnote should ibegith the author of that specific
contribution, and the title of the contribution quotation marks, followed by the

information specified above for books in generalaaning the collection.

If the book has more than one author or editorndmaes of all should be given. If the
name of the author or editor is unknown, the fotgrghould begin with the title of
the book.
Examples:

A. Davis Administrative Law Treatise (1958), vol 2, p. 299

Gizaw Haiie MairamDagmawi_Menelik, Ketarikatchewna Kemuvachew (1963).
p. 58

D.Currie (ed) Federalism and the New Nations of Afric§1964),p.13

| Dilliard, "Mr. Justice Balck: A personal Appretien, "in | Dilliard (ed), One
Man's Stand for Freedom(1963), p.3

A. Burn and H. Gallandroit travail (1958), p. 141

A Manual of Style (11th ed, 1949), p.140

It may be that a book had one author for the &dition and another author for a later
edition, but the original author's name is retaibgdthe publisher for later editions

because he has built up a reputation which adtisetauthoritative value of the book.
In such a case, if the edition cited involves astderable revision from the carlier
edition, and if the name of the author of the la@ition is given, cite the author of the
edition as the author of the book. (See the fixstingple below.) If the edition cited

did not invoive much of revision, cite the authofghe original and omit any mention

of the author of the particular edition cited. ($iee second example below.) (Usually,
the preface or introduction to the particular editwill give a clue as to how much of
revision has been made; the greater the numbettitidres, the greater the likelihood

that substantial revision has been made.) If thakh® classified in our library under

the name of one or the other author, use the nédnt@aibauthor. Sometimes the book
itself will indicate in the title page how the angl author and the author of that
edition should be mentioned; in such case, usenééteod specified.

Examples:
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R. JonesSmith’s Company Law of Andorra (10" ed. 1962) p 103

A. Smith,The Company Law of Andorra (2d ed. 1903), p. 2
G. Ripert, Traite elementaire de droit commercial(5" ed. by R. Roblot,
1963), vo.l 1, p.82
2. Title

The full title should be given, without abbreviatjdowever, if the title is given in a

bibliography and can be shortened conveniently autlcreating ambiguity, a short

from may be used. A short form may also be usechvihere is no bibliography, if on

a page at the beginning of the paper a list is madegular footnote form of the

books that will be cited in the short form, andt@ement made to that effect. Short
forms are only used, if at all, for major worksecitmany times in a paper.

It is not necessary to give sub-titles; howeveg gub-title is used, it should be made

part of the underlined title, but separated frofoyia dash.

In English titles, the first letter of the first wband every important word there after
(including all nouns, adjectives, adverbs and namasst be capitalized. In French
titles, only the first letter of the first word amd proper names is capitalized (but not
the names of months, days of the week or adjecthadifying proper names). Italian
and Spanish titles are capitalized as the Fremcigearman titles, capitalize the first
word, all nouns and proper names, and all othedsvarhich would be capitalized in
ordinary German text. In Amharic titles and titlelsother languages translated into
English, follow the same principles of capitalipatias in English titles.
Examples:
R. HeustonSalmond on the Law of Torts (12". 1957),p 290.
A. Brun and H. GallandDroit du travail (1958), p.141

Gizaw Haile mariam Dagmawi Menelik., Ketarikachewna Kemuyatchew
(1963),

p.58
R. Sohm Institutional- Geschichte and System des romischePrivatrechts (17"
ed.

1949), p. 85

E Chapado Garcjddistoria general del derecho espandl990), pp. 86-89
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F. MessineoManuale di diritto civile ecommericiale (9" ed. revised 1959), vol. 3,

pp.
238-39.

3. Edition Number

If there has been only one edition, do not statedition number. If there have been
several editions, identify the edition referred lip the identification used by the
publisher; this will usually be a number.

Note that an edition is different from a "repridimprint” or "printing”. A new
edition usually involves revisions of, or additiotos the text-Reprints, imprints, and
printings do not involve revisions or additionsg thriginal text is merely printed

again. Reprints, imprints and printings are irral@vand should not be mentioned.

Examples:
A Manual of style (11" ed., 1949), p. 140
G. Fowler,Modern English Usage(1937 ed.) p. 82.

G.Williston and G. ThompsorSelections from Williston's
Treaties on the Law of Contracts(revised ed. 1935), p.177

F. Messineomanuale DI diritto civile e commericale(9" ed. revised 1959), vol 3,
pp. 238- 39

4. Date of Publication; Other Facts of Publication

If there has been more than one edition, the dgtaldication to be given is only that
of the edition cited. As with the edition numbelates of reprints, imprints or
printings are not to be given. The date of pubitaiappears in parentheses; if an
edition number is cited, it appears after the edithumber within the same
parentheses. In some sets of more than one voldifferent volumes are published
in different years. In this case, the date of maltlon should be the date of
publication of the volume referred to.

Example: Halsbury's Laws of England (3d ed. 1958), vol. 22, Insurance,
sec.12.
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5. Number of Volumes

Volume numbers should be given in Arabic numertlat(is, 1,2, 3, etc .) whether or
not they are given in Roman numerals (that igl, Illil etc.) in the book referred to .
The abbreviation of "volume" (vol: vols) should bsed.

Example: M Planiol and G. RiportIreatise on the Civil Law (11" ed. 1938)
(translation, Lousiana State L. Inst., 1959), vgbt3 1. no. 820

6. Section, Article, etc.

When reference is made to a section, article, nundieapter, or page, the same
numbering or lettering should be used as in thekbeterred to. Usually, it is only
necessary to refer to a particular page or pagésmetimes, however, it is more
helpful to the reader to refer to a particularceti section, number, or chapter or, it
may be helpful to refer to more than one of th@de matter is within the writer's
discretion. The appropriate abbreviations shoeldised.

Supplements and Pocket Parts

Legal encyclopedias and many other law books gpé le to date through the use of
periodic supplements. These supplements may badbouseparate volumes (for

example the continuation volumes Halsbury's Laws of England and theMise a

jour to Dalloz Encyclopedia juridique); or, they may eppas "pocket parts" to the
individual volumes supplemented (for example, inekitan Jurisprudence).
If your reference is only to the original work dotmmention the supplement.

Example: American Jurisprudence (2d ed. 1965), vol. 18, Corporations, sec. 127)

If your reference is only to material stated in Hupplement or to material stated in
both the original work and the supplement, speiti/ year of the supplement within
the same parentheses as the year of publicatithre afriginal work.

Examples:

American Jurisprudence (2d ed. 1962, Supp 1965), vol. 1, Actions, s@c. 1

Dalloz Encyclopedi

Halsbury's laws of England (3d. ed. 1958. Supp. 1963), vol 19, Husband ani& Wi
sec 1259

A. Campbell and D ThompsonCommon Market Law (1962), First Supp. 1963),
para.311.

Note that thetiches juridigues suissesloes not take supplements instead. When a

particular point is amended, tligches card is replaced by a new one. This means
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any reference to th&iches must specify the date of the card to which refeeeis

made. Also, since each card has a specified guti@author's name must be given.
Example : Eiches juridigues sussegMico au point, Mar. 15, 1959 ), no. 288 (by W.
Stocker), Femme mariee, p.2.

In some books, a separate supplement is publishigidmnperiodic amendments to the
original, but merely to provide the reader withatel material. In this case, cite the
supplement as a separate book.

Example: J. HonnoidSales and Sales Financing. Suppieme(td ed. 1962). p.269

Citing to Footnotes

If your reference is to a footnote in a book, ratti@n to the text, the citation form
should be the same as for text, with the word "hatel the footnote number at the

end.

Example: R. HuebneA History of Germanic Private Law (1918)
(Translation, F. Philbrick ), p. 494, note 2.
B. Articles in scholarly Magazines and Journals
The first reference to an article in a scholarlygamne or journal should contain, in
the following order:
1. name of article's author;
title of article ( in quotation marks) ;
name of the magazine or journal (underlined otahas);

volume number;

a k~ 0N

number of the part or issue, if the pages in earhqr issue are numbered
separately or if a reference to the number is rsgrgsor convenient to a
proper identification of the location of the aréicl

6. date of publication (in parentheses);

7. page or pages where the specific reference maguralf

Example: J.Graven" The Penal Code of the Empire of Etlaibpd. Eth. L. vol.
1(1964), p. 275
(1), (2) , and (4Author, Title and Volume Number
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Rules for the author's name, the title of the Ertésd the volume umber are the same
as those given for books except that the title appén quotation marks and is not
underlined or in italics. Words such as book Reyidddress, Note, etc., descriptive
of the type of article rather than part of a tileg not put in quotation marks.
Examples:

S.Glueck" The Nuernberg Trial and Aggressive Wdarvard L. Rev., vol. 59
(1945-46), p. 396.

G. Stuart, Book ReviewAmerican J.Intl. L ., vol. 25(1931),p 413.

3. Name of Magazine or Journal.

Abbreviations should be used in giving the nametled magazine or journal.
However, only abbreviations appearing in the lispermissible abbreviations may be
used. (Consult a standard dictionary)

4. Number of Part or issue

Usually, the pages of scholarly magazines and pdsrare numbered consecutively
throughout the volume. In such a case, it is naessary to refer to a particular part
or issue. This is true even if the individual pastsissues are not bound. However,
occasionally it will be necessary or convenientdfer to a particular part or issue.
This is in particular true if the pages of eachtpar issue are not numbered
consecutively throughout the volume

Examples:

G. Stuart, Book ReviewAmerican J. Int'l.L. , vol.25 (1931).p. 413

S. Chojnackl, "Short introduction to Ethiopian Raig," J.Eth. studies vol.2, no.2
(1964).p.7

5. Date of Publication

For the date of publication, it is usually sufficieto give the year of the volume
referred to. This is true even if the issues arebound, and are dated by months or
days in addition to the year. However, if it iscagsary or convenient to refer to a
particular month or date in order to facilitate dbon of the source such reference
should be made. (This rarely will be the case).

6. Pages of Reference

Articles in scholarly magazines and journal raratg divided into divisions shorter

than the page. For this reason only the page nuaflibe reference is usually given.
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If reference is made to an entire article withoefierence to facts or ideas
stated in a specific place in the article, it idyamecessary to give the page on which
the article begins.

Examples:

J.Graven. "The Penal Code of the Empire of Ethidgi&th.L.. vol 1 (1964), p. 275
Tayeo Membratu, "Coffee in the Ethiopian Economi,'Eth. Studies vol. 1, no.
1(1963), pp. 47-49.

C. Newspapers and news Magazines
Reference to an article in a newspaper or news mragahould contain, in the
following order.

a. name of the newspaper or magazine (underlined);

b. date of the newspaper or magazine referred to;

c. Page where the specific reference may be found;

d. column where the specific reference may be fouhdhare than one column

on the page.

Example: The Ethiopian Herald, May 20, 1965, p.3.col.2.
(1). Name
The name of a newspaper or magazine may be siteaibiguous as to the place
where it comes to or is published. In this case,tpe name of the city or country in
parentheses after the name of the newspaper ozmaghut before the date
Example; The Times(London), April 15, 1965, p.10, col.5.

Abbreviations may not be used in giving the propag&me of the newspaper or news
magazine, although they may be used in giving tiferination specified in the
preceding paragraph. Some newspapers and mag&anedifferent editions either
for deferent times of the day when they come odbodifferent parts of the world; in
this case, put the edition in parentheses aftenémee of the newspaper or magazine
and also after the name of the city or countrysigd.

Example: Time (Atlantic ed.) , May 5,. 1965,p. 32, col.1.

(2). Date

The full date of a newspaper or magazine must avi@ygiven, and in the Gregorian

calendar.

(3). and (4)Pages and Columns
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The pages of most newspapers and news magazinevated into columns. For
this reason, it is helpful to cite the specificaoh where the reference may be found.
If the material used as a source covers the eodige or more than one page only the
appropriate page numbers are necessary.

Example: The Times(London), April 15, 1965, p. 10, col.5.

Signed Articles

For an ordinary news article gmt give the headline or title of the article; alsoee
though the article may have a by-line or be sigogdhe writer of the article or the

report, donot give the name.

On the other hand, reference may be made to acsetiele of an editorial nature. In
this case, give the name of the writer or the erédnd the title of the article, using the
same rules as are provided for giving the naméefiuthor and the title of the article
in a scholarly magazine or journal. The rules @eimg to newspapers and news
magazines continue to apply to the rest of thenfotet, of course.
Examples:
W.Lippmann, "A Critique of Congresslewsweek(Atlantic ed.), Jan. 20, 1964, p.12
cols. 2-3
H.I.M. Haile Seiassie |, Address to the Ethiopiam@ment, Nov, 2, 1958,
Ethiopia Observer, Apr. 1959 p.66
A. Smith, Letter to the Editof.he Ethiopian Heraild, March 3, 1963, p.2. col.3.
D._ Judicial Decisions
The form specified below should also be used famiadtrative decisions of a
judicial nature. The first reference to a judiaiaicisions should contain the following
information, in the following order

1 Case Name ;

2 Case number;
(in parenthesis ) i.e number if theecasnot published (in parenthesis)
Court (in parentheses)
jurisdiction of the court, if other than Ethiadiin parentheses)

date of decision ( in parentheses),

o 9+ W

name of reporter or journal wherenigunderlined or in italics)
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7 volume of reporter or journal wheoerid:

8 page where specific reference mafpbed
Example: Gorfe G/Hiwot v. Aberash Dubarge and Getachewa\é&gderal Supreme
Court Cassation Division, 2007), Mizan Law Revjewl|. 1 No.1.p.182

(1). LCase Name

The case name usually consists of the partieset@cdise, although it may appear as
the name of a ship, some kind of property, etaslially appears at the beginning of
the case report, although in some continental tegbmay appear after the initial
information given in the case report but before élctual decree or opinion of the
court. The name should be given exactly as it v@miin the case report, without
abbreviation (unless the abbreviation is used & rthme give in the case report).
This rule is subject to the following exceptionstsE when European names of
physical persons appear in the case name, onlgutmame of such person as need is
given. Second, omit military titles such as" Caiid such words as Ato, Woz., Mr.,
and Mrs. Third, if there is more than one partyome side of a case, give only the
name of the first party named; also, do not usedwardicating multiple parties, such
as "et al". It may happen that the case has no namthis case, put the words
"Decision of" first and then give the date of thexidion, outside the parentheses, do
not put the date of the decision inside the paesgh. Also, do not underline the date
of the decision.

Examples:

Belete Belaineh v. Public Prosecutor (Su.imp. @962),J. Eth.L., vol 1, p.162
Lawless case (European Ct. Human Rights, Nov 18)19%merican J.nt'l.L..
vol.56, p.173.

Hagerty v. City Oakland (District Ct. Appl., Calfoa, U.S., 1958)American L.Rep.
(2" Series), vol.66, p. 718.

(2) Case Number or File Number

This number is usually given at the beginning dkaision. It is not necessary to give
it if reference is made to a published decisionheWit is given, it is put inside the
same parentheses as the date, court, etc.

Example: Zenash Bekele v. Haregewoin Bekele (Federal Sup@aurt, 2007, Civil
Cassation Case N0.18394) (unpublished).

3) Date of Decision
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The date is always given in English and in Gregor@lendar. The month
abbreviations specified in the list of permissiblgbreviations should be used. If no
date is given in the judgment, specify "on date'ekghthe date would be. For
Ethiopian, American and British Common wealth decis, the year is sufficient,
unless the case has no name. For decisions afh&lt oountries and for all decisions
cited without names, the full date should be giv&ee examples of cases cited under
part (1) of this section, on the page above.

(4). Court

Give the name of the court in the language, in tiitiés given in the case report, it is
not necessary to give the name of the particuldsidn or chamber, if any, which sat
in the case. Use only the abbreviations specifiedthe list of permissible
abbreviations.

Examples:

Belete Belayneh v. Public Prosecutor (Su.lmp.G&62)J.Eth..L. vol.1, p 162.
Armand c,. Cooper (Cour de cassation, Fra., May1®64),Dalloz 1964, Jurisp
p626.

(5). Jurisdiction of Court

The jurisdiction of the court is usually the coyntvhere the court sits. Sometimes,

the jurisdiction of the court is only over a pauter state, province or district of the
country. Certain country abbreviations should bedu It is not necessary to specify
Ethiopia as the country in an Ethiopian case, algiho specification of limited
jurisdiction.(can be given)?

Examples:

In the Matter of the Adoption of Linda Tsehay (High, Addis Ababa, 1965, Civil
Case No. 144/57) (unpublished).

Hagerty v.City of Oakiand (District Ct. App., Calrhia, U.S.,1958), American
L.Rep. (2" Series) vol.66, p.718.

Caillaud c. Vayssiere (Cour dapp., Limoges, Fraar.\24, 1896),

Dalloz, 1901, pt. 2, p. 464.

(6), (7) and (8Name of Reporter or Journal, Volume and Page

The same rules apply as are provided for citing aene, volume and page of

scholarly magazines and articles.

Examples:
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Greenwood V. United States (Sup. Ct., U.S., 1958). Gub. CtRep. (Lawyers ed.).
vol. 100. pp. 417-20.

Charbonnages Nord- Africans c. Moussi ben Ahmedi{Gap.,

Morocco, Oct, 21, 1958), Remarocaine de droit 1959,p.107.

Agboyibo Agbankor V. Kpodo Kwaku Mensah (West A@it. App., Gold Coast,
1949),Selected Judaments of the West Afr. Ct. Appvol.12, p. 412

Ebbs v. James Whitson and Co.,Ltd. (Ct.App., EA§52),All Eng.L

Rep., 1952, vol. 2, p.192.

Casebooks

Judicial decisions should always be cited to thieciaf reporter or, if that is not
known or not available, an unofficial reportertiay, however, be that the decision is
only available to you in a book of cases and maltenised primarily for teaching
purposes, either because the case reporter isnndtei library or not otherwise
available, or because you are referring to a ttimmsof the case. In this situation, cite
the case exactly as you would if you were refertmghe reporter, but add after the
citation the word "in" (or the words translated"iif, a translation), followed by a
regular citation to the casebook. Note that youtnoite one of the reporters (official
or unofficial) in the citation of the decision evrough it is not the book which you
used as the source of the decision. The casebdbknwiually specify the name of
one or more reporters where the case may be foftedthe name of the decision.
Such reference will usually be in abbreviated froéonglecipher the abbreviations, see
C. Sziadits,Guide to Foreign Legal Materials. French-German-Swiss (19%&
decisions form the countries stated in the titlehaft book,and the end of Black's
Law Dictionary (4" ed. 1959) for Anglo-American reports. You shoutst ose the
abbreviated form except in accordance with the lezgmwles on abbreviating case
reporters, specified above, or unless it is imgmedb discover what the abbreviation
means.

Examples:

Decision of Feb. 12 1952 (Fed. Sup.Ct., Ger.FeguBkc)

Entscheidungen des Bundesqgerichtshofes in Strafsasfy vol.2, p. 150 translated in
G, Mueller, Materials o@omparative Criminal Law (1960), p.75.
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Globe Woolen Co. v. Utica Gas and Electric Co.@&p., New York, U.S., 1918),
New York Rep., Vol. 224, p. 438, in

R. Baker and W, CaryCases and materials on Corporation§3d e.d. unabridged,
1959), p. 452.

Specific judges: Dissenting Opinions

It may be desirable to cite the name of the judbe wrote the court's opinion; or, the
writer may want to refer to a dissenting opinidh.either of these is the case, and if
the name of the judge or the fact that the sowsae dissenting opinion is not made
clear in the text, it may be shown in the footnloyeputting the name of the judge or
the words" dissenting opinion" in parenthesesr dlffte citation.

Examples:

Hyde v. United States (Sup. Ct,U.S., 1912), U.S. 81 Rep. (Lawyers ed.) , vol.56,
p. 347 (Mekenna, J.).

Marine Engineers Beneficial association V. Integle&&teamship Company (Sup. Ct.,
U.S., 1962 U.S. Sup. Ct. Rep(Lawyers ed., 2d Series), vol. 8, p. 427 (Douglas
dissenting).

Decisions Appealed
As far as possible, you should always check toifsaalecision you wish to cite has

been appealed. If it has, and if you still findugieful to cite that decision, state after
the case what has happened to it.

Example: In the Matter of the Estate of Sctrak Avakian dHKiCt., Addis Ababa,
1963).J. Eth. L., vol. 1, p.32, affirmed, (Sup. Imp. Ct., 1963).Eth. L., vol. 1, p.
26.

8.1.5 Leqislation
Legislation, within the meaning of this sectiorgludes all delegated legislation such

as ministerial regulations, etc., and also treatise
a Ethiopia
The first reference to Ethiopian legislation shociatain, in the following order:
1. name or title of the law;
2. date of promulgation;
3. article, chapter, etc.. of the law, as appropriate;
4

type and number of the law;
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5. the words Neqg Gaz,

6. year and number of tigegarit Gazetawhere the law may be found.
Example:
Constitution of the Federal Democratic RepublicEthiopia, 1995, proclamation

No.1, Federal Neg.Gayear 1 no.1

Revised Federal Ethics and Anti-Corruption Commoissi Establishment
Proclamation, 2005, art 7, proclamation No.43&deral. Neg Gaz year 11, no.18
Federal Civil Servants Proclamation, 2007, Art. B8clamation No. 51%Federal.

Neg.Gaz. year 13, no.15
Council of Ministers Regulation to provide for thinctioning of Ethics Laison

Units, 2008, Regulation No. 14Bederal NegGaz, year 14, no.12

Income Tax Proclamation, 1961, Proc. No. 1IN8g.Gaz, year 20, no.13.

Technical Agency Order, 1963 Art. 4(b), Order N8 Neq. Gazyear 22, no 15.
Investment /Amendment/ Proclamation, 2003, ProcN®, Fed.Neqg.Gaz. year 10,
no.8.

(1). Name or Title

The name to be used for any law cited is its "stitbet" if it has one. This is usually
given near the beginning or near the end of the l&bbreviations may not be used,
unless in the title as stated in the law; except the codes and the Constitution
should be abbreviated in conformity with the li$tp@rmissible abbreviation. If the
law cited does not have a "short title," give tlaene by which it is popularly called, if
it has one or the full title given at the beginniofyits publication in theNegarit

Gazeta.

If the law cited has no title at all, cite firstettype and number of the legislation, and

then the year, that is, item (4) and then item (2)
(2). Date of Promulgation

The date of promulgation should be in the Gregocialendar. Note that the date of
promulgation is usually the date it was adoptepudlished, and not necessarily the
date it went into effect. Usually the law itselillvgpecify the appropriate date, either
in the title or in the text of the law. The yedrpoomulgation is sufficient unless the

law has not title or is no published; in theseelatiases, the full date is necessary.
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(3). Iype and Number
The existing Ethiopian law will usually appear aseoof the following types:

proclamation, regulation, or directive. Each typaisually numbered. Since these
numbers are consecutive from the first of each gmedo not begin with number one
each year, and since the year of promulgation@fdtv is given right after the title of
the law, it is not necessary to give the year ajteing the type and number of a law
which has a title.

Codes

A reference to a code should give only the matespaicified in items (1) and (3) of
this section on legislation

Examples: Crim. C., Art. 539

Leqislation not in Negarit Gazeta

Legislation which does not appear in thegarit Gazeta, either because it was
promulgated before 1942 or because it was not ghddi in theNegarit Gazetaeven
though promulgated after that year, should be aiteal from as close as possible to
that specified above. If the law was publishe@my book, article, or other material
you should cite where the law may be found. Thedwtn" should separate the
citation of the law from the citation of the boodticle, etc. If the law is not
published, the part of the citation relating to Negarit Gazetashould be replaced
by the words "unpublished" and the place where Ilgdve may be found, all in
parentheses. But laws if not published in Negaaz&a will be drafts, not proper

binding laws.

Example: Law of Companies of 1933, Art. 10 (unpublishedgctfves, Faculty of
Law, Addis Ababa University).

Amendments

If a law has been amended, and the amendmentersarelin any way to the part of
the law cited, the words "as amended"” should beepddter the regular citation. This
should be followed by a full citation to the law ghich amend (s) the original law
cited. However, the wordNeqg, GaZ may be replaced by the wotdl" in the
citation to the amending law, if the law amendexbalppeared in the Negarit Gazeta.
Example: Courts Proclamation, 1962, Art. 1, Proc.No .198q. Gaz, year 22, no. 7,
as amended, Courts (Amendment) Proclamation, 18622, Proc. No. 203, Id., year
22, no. 16
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Consolidated laws of Ethiopia
It is a canon of legal citation that reference sttalways be made to the official

reporter. An unofficial reporter is not cited, ept as a supplementary source or
unless the official reporter is unavailable.

In its present mimeographed stage, the consolilatiould not be cited at all. If its is
published, it may be cited in place of fNeqarit Gazetaonly if it is promulgated as
law pursuant to the Constitution, that is, onlyhé appropriate authorities make it
official. If it is published but not made official should be cited as a supplementary
source after the appropriate citation to NMegarit Gazeta. For the correct form of
citation, follow the rules pertaining to compilai®in the part of foreign legislation,
below.

b.  Eoreign

Reporters of legislation fall into three basic grsu

I. those that are periodic and report legislation gédgs the previous
period;

il. compilations divided into chapters (or titles),vuhich the sections or
articles are numbered consecutively from the beggqto the end of
each chapter;

iii. compilations divided into chapters (or titles),vuhich the sections or
articles are numbered only within each law, andfravh the beginning
to the end of the chapter.

In addition, legislation may appear in:

Iv. books, journals, etc., which are not of the natfra reporter.

No matter what type of reporter or other publicatibe law cited appears in, the first
reference thereto should contain at the beginnimthe following order.

1. name or title of the law;

2. date of promulgation;

3. country or jurisdiction, if not clear from thema of the law or from the

name of the reporter (in parentheses);

B

particular article, section, chapter, etc., oflthe, as appropriate

Items (1), (2) and (4) should follow the same ridpscified for Ethiopian legislation
.The name or title should be given in the languagevhich the law appears.

Everything else should be given in English. Ndiat in cases where the law has no
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title, items (1) and (2) should be replaced by tyyge, number, and full date of
promulgation of the law cited. For item (3) thepegpriate abbreviations should be
used. In some compilations, the law will contamtitle and no type and date; in this
case, item (1) (4) should be omitted, (See exaivgi@w.)

What comes next depends entirely upon the typemdrter or publication in which

the law may be found. Remember however, if we haeee than one reporter or
publication with the same law in the library, ah@me is official and the other is not,
the official one must be cited; the unofficial iers may or may not be cited, within
the discretion of the author. Also, if a law apeboth in a regular law reporter and
in a publication which is not of the nature of pader, and if the publication is not an
official version, the reporter should be cited;atiitn of the other publication is

optional.

I Periodic Reporters
(5). name of the reporter (underlined or in itglic

(6). volume of the reporter;
(7). page of the volume where the reference iadou
For all these items, follow the same rules asiipddor the same items under
books (Section 1, item (2), (5) and (6) above)
Example: Decree No. 56-1183 of Nov. 15, 1956 (Fra.), 2rDalloz
1956, Legis, p. 490.

ii. Compilations Consecutively Numbered within Chapers
(5). name of the compilation (underlined or ilids);

(6). edition or year of the compilation, if not rpaof the title (in
parentheses);

(7).  number of the chapter or title in the comila, if any;

(8). name of the chapter or title hétfull citation begins with the name of
the compilation or if there is no number for theyoter or titles;

(9). particular articles, section, etof the law, as appropriate, if the
citation

begins with the name of ¢benpilation.

238



For item (5), follow the same rules provided foe thames of books. However, if a
compilation is of the laws of a jurisdiction withan country, and if the name of the
jurisdiction but not of the country appears in tizene of the compilation, the name of
the country may be inserted in parentheses afeenéime of the smaller jurisdiction;

appropriate abbreviations should be used.

Item (6) does not apply to compilations in whick tthapters or titles may be revised
individually from time to time. This may happen the case of lose- leaf
compilations such as thHeaw of Kenya or with works such as thgnited States
Code Annotatedin which the volume are separate titles. In thesses, put the date
of the chapter or title, in parentheses after thmlver of the chapter or title, if the
name of the chapter title is used, after the nawo¢e that the word "title" here means
the division of the compilation and not the namethad law, if a compilation or a
volume of a complication has supplements to books general (Section 1,
Supplements and Pocket pats, above). Also noteithaten is unnecessary, and
sometimes even impossible, to include the daten({{2) of a law which appears in

compilation.

Note that items (8) (9) apply only when the citatibegins with the name of the
compilation or if the chapter or title has no numbe

Examples:

Law No. 156 of Sept. 13, 1950 , Art. 1 (Bepertoire permanent de leqislation
egyptienne,Assurances p.21

Insurance Companies Ordinance, Sec, 2@w of Kenva, chap, 487 (revised ed,
1962)

Liberian Code of Laws of 1956 Title 4, Associations Law, Sec. 5

Louisiana (U.S) Revised Statutes of 1950itle 12, Corporations and Associations,
Sec. 2.

New York (U.S) Consolidated Laws ServicePublic Buildings Law, (1951, Supp,
1962), Sec. 2.
Workmen's compensation Act, Art. Revised Statues of the Province of qubec

(Canada), 1941 chapt 160
Penal Code, Sec. Raws of Tanganyika, 1947chap. 16.

United states Codg1953 ed.) , Title 42, Public Health and Welfsé8egc, 411(a).
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United States Codg1958 e.. Supp. IV, 1963 ) Title 7, AgricukuiSec 644.
United States Code AnnotatedTitle 7, Agriculture (1952, Supp, 1961), Sec, 644
iii. Compilations Not Consecutively Numbered withinChapters

(5). name of the compilation (underlined or inids);
(6) edition or year of the compilation, if notrpaf the title (in parentheses);
(7). number of the volume where the law cited fbayound;

(8). page where the specific reference may bedo

For items (5) and (6) follow the same rules as jmescribed for compilations
conclusively numbered by chapters (part (ii) aboveor items (7) and (8), either the
volume number or the page number, or both may k@aced by another
classification, if the volumes are not numberedf the pages of the volume are not
numbered consecutively throughout the volume.
Examples:
Tanganyika independence Act, 1961, SecHalsbury's Statutes of England (2°
ed.),vol, 41 p. 176
Income Tax Act, 1952, Sec. I8alsbury's Statutes of England(2s ad.) vol. 31,
p.207 , as amended, finance Act, 1953, Sec. 14(3),

Id.. vol 36, p. 114 and Finance Act, 1960, Se¢dl8vol 40, p.

428
Definition of "Sudanese" Ordinance, ArtLaws of the Sudan

(1956), vol. 1, p. 149.
Decree of July 24, 1928 (Switz.), Art. Recueil systematique

desiois et ordonnancesl848- 1947, vol 1. p. 311
Code des obligations (Switz.) , Art. 176al federal completant is

Code civil suissebook 5 p. 35.

iv. Other Publications

References to legislation appearing in publicatiotier than reports or compilations
of the laws of a particular country of jurisdictishould be completed by following

the appropriate rules prescribed for the partickiiad of publication involved.

If the law is in a book or document which has thme name as the law, the citation

should be completed by following the rules presmitunder items (3)-(6) in the
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section on books. Note that in this case the nafike book or document which is

the same as the name of the law, is not underlined.

If the law is in a book or document with a titldet than the name of the law, or if the
law is in a scholarly journal or in a newspapenews magazine the citation should
be completed by the word "in" followed by a comelattation to the particular

publication involved. If the law cited is a traatbn, the word "translated" should

precede the word "in".

Remember that, if available, reference should abMag made to an official rather
than an unofficial source.

Examples:

Code de commerce (Fra). Art 46 ( Petits code Da8a@? ed 1961).

Law of April 19, 1951 (Fra.), Art. 1, iCode de commercePetits code Dalloz, &7
ed., 1961). 856

Treaty of Friendship, Commerce and Navigation betwéhe Federal Republic of
Germany and the United States of America (1954), 1Arin E. steefelGerman
Commercial law (1955), p. 192.

Constitution of Belgium (1831), Art, 5, translatedA. Peasiee, (edConstitutions
of Nations (2d ed. 1956). vol. 1. p.153

Amendments

Treat amendments in general the same way as amatslofeEthiopian legislation.
That is, relevant amendments must be specifiedfull itation after the citation of
the basic law. The citation of the reporter, cdatpn, publication, etc. where the
amending law is found may be replaced by the waldif the same as the reporter,
etc., in which the amended law is found.

Special rules apply to laws appearing in certaimgitations and other publications.
If a law appears in a compilation or publicatioreatly amended, it is not necessary
to list the word "as amended" or any of the amemdsacluded in the law. This is
because the reader who looks up the law will find law already amended as it

appears in the compilation. If amendments are mater the compilation or
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publication is published and if the amendmentsspecified in a supplement to the
compilation in such form that the reader still an&tically sees the amendment if
he/she checks the appropriate chapter or sectiotbey etc... in the supplement, the
amendment may be treated as material appearingsupplement to a book. In all

other cases the regular method of citing amendmmeuast be followed.

Examples:
Income Tax Act, 1952Halsbury's Statutes England(2d ed), vol. 31, p.207, as
amended, Finance Act, 1953, Sec. 14(3), Id, vol.p3314, and Finance Act, 1960,
Sec. 18 1d., vol. 40 p.428.
United states Codel956 ed., Supp. IV, 1963), Title 7, Agriculturec. 1924
F. Unpublished Reports and Manuscripts, etc
For references to unpublished judicial decisionsl ampublished legislation see
Sections 4 and 5. The first reference to otheubhghed material should contain, in
the following order:

1. author's name;
title (underlined or italics);
date the work was completed (in parentheses);

the word :unpublished"” ( in parentheses);

o b~ 0N

place where the work may be found (in parentheses);
6. section, article, number, page, etc., referreds@mppropriate.
Example: L Church,Cases and Materials on Agency and Busine§¥rganizations
(1964- 65, unpublished, Library, Faculty of latddis Ababa University , p. 572.
Filipos Aynalem,_Techniques of Judgment writingdaDecision Making in

Ethiopia (March 2007, unpublished, Library, Faculty of La®t. Mary University
College)
For items (1), (2) and (6) follow the rules prebed for books in general, For item
(5), if the work is not available, put the word travailable" in parentheses where the
location of the work would otherwise be.
G. Interviews
References to material obtained in an interviewukhoontain, in the following order:
1. the words "interview with"
2. full name of person interviewed

3. position of the person interviewed;
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4. date of the interview.

Example: interview with H.E. Zewde Gebre Hiwot, Kantiba tife city of Addis
Ababa, May 26, 1965.
If the name of the person interviewed cannot beergibbecause the interview was
confidential, items (2) and (3) should be omitted ahe word "confidential” put in
parentheses after the word "interview" in this calspossible and if consistent with
the confidence imposed by the interviewer. Somesnomeaof identification should be
given after the parentheses and before the date.
H. Speeches
References to speeches should contain, in theafimigporder:

1. full name of the speaker;

2. place or occasion of the address;

3. date of the address;

4. facts relating to the place where the address medpund, if it is recorded

or reported in written form.

Examples:

H.LM Haile Selassie |, Address to the EthiopRarliament. Nov. 2. 1958, in
Ethiopian Observer, Apr. 1959, p. 66.

Hubert H. Humphrey, Address to the Democratic NetioConvention, June 25,
1964, as reported in The New Youk Times (int'l),etline 26, 1964, p 1, col. 2.
Teshome Haile Mariam, Address on Law Day,. Hail#aSsie | University, May 29,
1965.

In the first example above, the speech was regtimteull. In the second example,
the speech was reported in a news article. Irthtind example, the speech was not
recorded in written form; or reference is not bemgde to any written form, but
rather to the speech as heard by the author. Bgkech was recorded in written form,
but the written form was not published, and if yeter to such written form, follow

for item (4) the general rules for unpublished mate (Section 7. above).

l. Letters

References to letters should contain, in the falhoworder;
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the word "Letter from" ;

name of the sender of the letter;
addresses of the letter;

date of the letter,

a kr 0N e

facts relating to publication, if published;

6. treatment as unpublished material, if not published
Examples:
Letter from John F. Kennedy to Samuel Jones, Mar13®1, in H. Green (éd
Letters of the Presidents1964), vol. 3 p. 42.
Letter from George Washington to John Adams, Jyrik/83 (unpublished, Library,
Princeton University).
Letter from Mortimer Kaplan to John Smith, Junel662 (unpublished, Bureau of
Internal Revenue).

L. Shortened forms

When a reference has once been made in the full foescribed in the preceding
pages of this booklet, later references to the showk, article, report, judicial
decision, etc., may be in an abbreviated form. dihigreviated form must contain all

the information necessary to achieve the purposdations.

The name of an author, if a European name, mayiusn gvithout first initials, the
title and facts of publication of a book or thdetibf an article and the name and
volume number of the journal or magazine in whicksifound may be replaced by
putting, after the author's name, the words "citedve at note" (giving the number of
the footnote where the work is first cited). Volemumbers (for books) and page
numbers, etc., must still be given in regular form.

Example: Jones cited above at note 5, vol. 2, p. 86

Letter references to the name judicial decisiorughgontain the name, followed by
the words cited above at note_ " (giving the numifethe footnote where the
decision is first cited). Page numbers must sélgiven.

Example: Caillaud C. Vayssiere, cited above at note 326p.

Later references to the same law should contaiméme and year of the law (or, if

no name, the type of legislation and the date)o¥ad by the words 'cited above at
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note__ " (giving the number of the footnote whére law is first cited). Numbers of
sections, articles, etc., must still be given.
Example: Revised Federal Ethics and Anti-Corruption Consmois Establishment
Proclamation, cited above at note 18, Art. 8.
Later references to all authorities other thangiadlidecisions and laws are treated the
same as books. If references are to be made teathe book, judicial decision, law,
etc., follow each other without an interveningerehce, the abbreviations "Ibid." or
"Id." are used. "lbid" is used when the secondrezfee would be exactly the same as
the previous reference, i.e. same volume, pagelearsection, etc. If the second
reference is to a different page, etc., or if adgigon whatsoever is being made to
the preceding reference. "id" is used. When "idlised, page numbers, etc., must still
be given.
Examples:
5. J.Graven, "The penal Code of the Empire of EthidgiaEth.

L. vol 1 (1964), p 275

6. lbid.

7. Tilahun TeshomeBasic Principles of Ethiopian Contract Law (2nd ed, 2002),
p.77.

8. d, p.98.

When citations are not given in footnotes, but éxtt(for example, in judicial
decisions and legal memoranda), later referencs use the words "cited above"
and the appropriate page, section, etc., in thhoaity cited. Footnotes may also
contain additional information on side points nansidered in detail in the text
because such points are not important to the magonaent. Source material for
statements made in such footnotes is given indb&bte itself in a regular citation

form.

10.1.2.4.2 Using Footnotes or Endnotes

The footnotes or endnotes serve two purposes namhelydentification of materials
used in quotations in the report and the noticeaferials not immediately necessary
to the body of the research text but still of sepmpental valueln other words,

footnotes or endnotes are meant for cross refesemgttion of authorities and
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sources, and elucidation or explanation of a pointiew. Footnotes or endnotes are
also used primarily to avoid plagiarism and to amkiedge the source of your
information -- not only direct quotations, but alspecific facts and opinions. An
other usage is to make incidental comments upom gource or to amplify textual
discussions, i.e., to provide a place for matenhich you consider essential, but
which would disrupt the normal flow of the text. &hule is that all statements of
particular opinion which are not original with yoand all facts which are not
common knowledge, must be noted. Notes may eitegyldced at the bottom of the
page (footnotes) or gathered together on a pagpages at the end of the text

(endnotes). For the reader, it is more conveniense footnotes.

A. How to Footnote or Document Research

To avoid a long series of references to the samik,waspecially in reports on a
single book, page numbers may be given in pareasheamediately after quoted
material. The edition used must be described fulgn initial footnote, however.
Similarly, if a source is clearly indicated in tiext, and fully cited in an initial

footnote, it may be redundant to footnote a sssion of subsequent quotes.

B. Footnote Numbers

Footnotes should be numbered in one series or cotgely through an entire paper
or report, except in a thesis, where each chametams its own series of footnotes.
At the footnote of the page, again, the footnotmber should be indented. Indicate
the place in your text by an Arabic numeral, placethediately after the passage or
guotation to which it refers, and raised slightoge the line. Footnotes/endnotes
should always be single-spaced, though they arndetivirom one another by double
space. If more than one source is cited, eachianitaghould be separated by a
semicolon.

C. Difference between Footnote and Bibliographic Fon

It is important to note that bibliographic form féifs from footnote form in several
respects. Whereas in a footnote the author's namgesén in its normal order (first

name first), in a bibliography the authors' nanresliated alphabetically by surname.
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Also, both punctuation and indentation in a bibtegghy differ from what is found in

footnotes. Note the following examples of bibliggjnécal entries in 10.1.3 below.

10.1.3. The References
101.3.1Bibliography

References or bibliography-contains details oftadl books, articles, reports and other
relevant works you have directly referred or cotestilduring your research in your

thesis or report.

Bibliographies should contain three sections; talfl€ases, Table of laws, and other

Bibliographic Materials.

The Table of cases should contain judicial decsilisted according to country (or
international jurisdiction). The countries shoalgpear in alphabetical order. Within
each country, the judicial decisions should bedish alphabetical order according to
the name. If a decision has no name, but is @gedecision, the word "decision"
should be treated as the title for purposes obthkography; if there is more than one
such case they should be listed according to datke form in which a judicial
decision is listed should be exactly the same asdha full citation, except that it is
not necessary to state the name of the countryarenphesis since the cases are
already classified by country. Also, where the dieci appears in a publication
containing more than that decision, refer only he page on which the decision

begins.

The Table of laws should be organized in the samener as the table of Cases; that
is by country or international jurisdiction and aiphabetical order, and in the same
form as a full citation. Particular articles ocgens, etc... should not be cited. Where
the law appears in a publication containing moemntthat law, refer only to the page

on which the law begins.

The section containing other bibliographic materiahould be organized
alphabetically according to the name of the authroeditor, according to the title.
Interviews should be listed according to the warderview.” The form in which the

material is listed is the same as for a full attati(including, for books and
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government documents and reports, the name of tidispher and the place of
publication), with the following exceptions. Thest initial of a European author
should follow the surname, separated from it bymma. If there is more than one
volume in the set, specify the total number of wads and not the particular volume
or volumes of which use was made. Specify the yefpsiblication, inclusive, of all

volumes of the set. (This exception, of course,sdoet apply to magazines and

journals.)

When listing books, documents, etc., do not giveefarence to a particular page,
article, chapter etc; refer only to the book ashmile. However, when listing articles
in journals, magazines, books or newspapers, tef¢he page on which the article

begins.

If more than one work by the same author is citéelibng dash is used in place of the
author's name when the second and later entrigat@uthor's work are cited.
Examples of Bibliography.

A. Table of Laws

Eoreign

Income Tax Act, 195ZHalsbury's Statutes of England(2d ed.) Vol. 31,as amended,
Finance Act, 1953 vol. 33, p. 114 and, Finance,1®&0, vol. 40 p. 423.

Tanganyik independence Act. 19¢dalsbury's Statutes of England(2d ed.) , vol.
41, p. 176.

Ethiopia

Law of companies of 1933 (unpublished, Archivescuiy of Law, Addis Ababa
University)

Income Tax proclamation, 1961, proc. No. 1¥8g. Gaz, year 20, no. 13.

Federal Civil Servants Proclamation, 2007, Art. B8clamation No. 51Federal.

Neqg.Gaz. year 13, no.15
Council of Ministers Regulation to provide for thinctioning of Ethics Laison
Units, 2008, Regulation No. 144#ederal NeqGaz, year 14, no.12 ostage Rates
Regulations, 1961, Leg. Not. No. 24%q, Gaz, Year 21,n0.2.
Erance

Decree No. 56-83 of Nov. 15, 1950 Dalloz, 195@idep. 490
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B. Table of Cases

Ethiopia

Belete Belaineh V. Public Prosecutor (Sup. Imp, @62, J.Eth.L., vol.1,p.162
H.V.A. Ethiopia V. The Inland Revenue DepartmenigfHct., Addis Ababa, 1962),
J.th.L.. vol.2, p.66.

Zenash Bekele v. Haregewoin Bekele (Federal Sup@ouet, 2007, Civil Cassation
Case N0.18394) (unpublished).

Teffera Gizaw v. Menna Bekelech (High Ct., Addisablh, 1965)J.Eth.L ., vol.2,
p.81.

Erance

Brionnet (conseil d'Etat Dec 21, 1960) Dalloz, 19&irisp., p. 391.

Schauer c.Chom de fer du Midi et Riviere (Cour dssation Feb 6 1924), Da loz
Heb., 1924, p.161.

Germany. Federal Republic

Decision of Reb. 12, 1952 (Fed. Sup. Gnitscheidungen deBundesgerichtsrofes
in_Strafsachen vol. 2, p. 150, translated in G. uell@aterials on comparative

criminal Law (New Your, New York University School of Law, 1960.75.

Nigeria
Akinwande Thomas v. oba Alalyeiuwa Ademoia it (8t., 1945), Mria L. Rep Vol
18, p12
Mallam Musama Labaran v.B. Shnoibare (Div. Ct., Z)98Bligeria L. Rep.. voll.13,
p. 122.

C. Other bibliographic Materials
Sample Bibliography
1. Books

a)A book with one author

Jones, W.TA History of Western Philosophy. New YoHarcourt,

Brace & Co., 195. [Because a bibliographic reference identifies

whole book, rather than a specific part, page nurslaee unnecessary.]
b)A book with two or more authors

Bushnell, David, and Neill Macaulayhe Emergence of Latin Amesi

in the Nineteenth Centunysecond edition. Oxford: Oxford Univers
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Press, 1994. [Only the first author's name isdist@ername first, the re
are listed in normal fashion.]

c)No author and/or no publisher given
The Men's League Handbook on Women's Suftfragedon, 191:

[Listed alphabetically in the 'm's, of course.]

d)An edited work with an author
Weems, Mason LLlife of Washington Edited by Marcus Cunliff

Cambridge: Harvard University Press, 1¢

e)An edited or compiled work
Anderson, J.N.D., edThe World's ReligionsLondon: IntevVarsity
Fellowship, 1950.

f) A translated work
Khrushchev, SergeKhrushchev on Khrushchev! An Inside Accoul
the Man and His EraEdited and translated by William Taubn
Boston: Little, Brown &Co., 1990.

g)A multivolume work

Foote, ShelbyThe Civil War: A Narrative3 vols. New York: Vintag

Books, 1986.

The Civil War: A NarrativeVol. I, Fort Sumter to Perryville. New Yo

Vintage Books, 1986.

The New Cambridge Modern Historyol. 1. Cambridge: Cambridi

University Press, 1957.
2. Journals in a Bibliography
LaFeber, Walter. "The World and the United Stdtesmerican Historical Review
Vol. 100, No. 4 (October 1995), pp. 1015-1033. tiNiat a bibliographic entry must
indicate the page numbers on which the whole artichppears.]
Jordan, Robert Paul. "Gettysburg and Vicksburge TBattle Towns Today."
National Geographic, July 1963, pp. 4-57.
Green, Alan S. "Subway Crime on the Increasélie New York TimesMay 3,
1978, p. 16.
Wilson, P.J. "Baseball.Encyclopedia Britannica Eleventh edition, Vol. 11. p. 418.
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3. Additional examples on Different Materials
Tilahun TeshomeBasic Principles of Ethiopian Contract Law(2nd ed, Ethiopia,
Addis Ababa, Addis Ababa University Book Center02)
Muncipal Corporation La w (San Francisco, Matthew Bander and

Co., 1965), 3 vols.

Dalloz Nouveau repertoire de droit(Paris, Dalloz, 1947-1950), 4 vols.

Dillard, I. (ed),One Man's Stand for Freedom(New York, Alfred A, Knopf,
1963)

Gizaw Haile MariamDagmawi Menilk, Ketarikatchewna Kemuyatchew (Addis
Ababa, Menlik Il Memorial Fund, 1963).

Graven, J., "The Penal Code of the Empire of Eialpg. Eth. L vol. 1 (1964).
p.267

Halsbury's Laws of England (3d ed., London, Butteworth and co., 1952-1964),

43 vols.
Interviews with three Federal High Court Judgesy.N®8, 2007.
De Laubaderelraite elementaire de droit administrative (3ed. Paris,
Librairie Generla de Droit et Jurisprudence, 1963).

10.1.3.2. Appendix
At the end of the research report, appendices|dhoel enlisted in respect of all
technical data such as questionnaires, samplemiattton, mathematical derivations,
laws, court decisions, office letters, elaboratonparticular technique of analysis and
the like.

10.1.3.3. Index
Similar, to bibliography and appendix, index, ifyashould also invariably be given
at the end of research report. Index refers tolgimadetical listing of names, places,
and topics along with the numbers of the pageshoak or report on which they are

mentioned or discussed.

UNIT SUMMARY
You should know and understand the following:
> What do you understand by citation?

X What is the importance of studying rules of citaflo
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X What type of relationship exists between sourcdaté collection and rule
of citation?

o On the basis of given information, cite the follogi research source
materials properly: Books, Journals, Magazines, Neapers, Different types of

laws, court cases, unpublished materials, lettedsspeeches.

X Discuss the difference between footnote and endnote
< What is bibliography? And its difference from foota /endnote?
< What is the purpose of writing bibliography?

REFERENCE MATERIALS

1. Kothari, C R, Research Methodology: Methods and Techniq@@4shwa
Prakashan, New Delhi, 1990)

2. Harvard Law AssociatiorA Uniform System of Citation (the Bluebqgof)atest
Edition)

3. Faculty of Law, Addis Ababa Universitgpok of CitationUnpublished, 1965)

4. Various national as well as foreign laws andrcoases used as examples.

5. Various books, journals..... Used as examplebdav<itation rules.
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