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Course Introduction

The Course designated as Legislative Drafting shdug viewed within the context of
developing legal skill, which may consist of deyefgy skills in legal writing, conveyancing,
and in particular drafting that of legal instrun®rdand as such, Legislative Drafting is a species
within the genus of all these. Developers can mbtcjaim the text is complete and in its final
shape. It remains on you, Instructors and studemtsyntribute to its refinement.

Having said this, the teaching material consistévef essential parts: Part | is meant to supply
the material with historical perspective (under @tkal) and highlight the law making process
involved at the federal level as viewed by the FDRinistitution and the subsidiary legislations
there under (Chapter II).

Part Il begins with highlighting initial materiatg inputs that have to be brought to bear upon
any student of legal drafting which consists obthing light on such matters as differentiating

Legislative Drafting from other forms of writingthe utility as a tool for democratic change, and
the technique required.

Parts Ill and IV are centers of the teaching matethe former attempts to bring the drafter’s
thinking to fit into the corpus jury, i.e. into thegal system. And then continuing this train of
logic, it tries to expose the general and pecwiarctures and features of any legislation, that of
the Ethiopian, in particular. The latter comes ddwrihe basic element of any legislation; i.e.
problems connected with languages.

Part V, proceeding from the fact that legislatias o conform to the requirements established
by experience for certain categories, first by laghkat the internal aspect as well by appreciating
the associational quality, developers have trieshtmv how one should approach drafting a Bill;
as for instance, temporal from perpetual, remddiah penal.

Finally, Instructors should supplement the questioibed with concrete examples and help the
Course become more grounded, for legal skills imegal, and legislative drafting in particular, is

a matter conscientious effort.

To elaborate, if a need arises of being clear otaiceconcepts, few annexes are attached at the
end of the text.
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Part I. History of Legislations and the LegislativeProcess in Ethiopia

Ethiopia constitutes geographically, the major jporbf most of the eastern landmass of Africa,
partly drawn towards the so-callédiorn of Africa’. It is connected with Nile Civilization just as
Egypt and Sudan are. Through tisiéz isthmusEthiopia’s history has ties with that of ancient

Asia; i.e. Euphrates and Tigress (Babylon), Inaid €hina Civilizations.

East Africa’s Great Africa Valley, which traversBghiopia from Southwest to Northeast, has
proved to be the site of humankind’s origins. II¥4%rchaeologists excavating in this Awash
River Valley enabled to discover 3.5 million-yedd-dossils of a hominid, which is named
Australopithecus Afarensis. Ever since, fossilsvafying importance have been found in the
same region, which seems to have convinced marelieve that this place is the cradle of

modern humans — Homo Sapiens.

Modern Ethiopia is the product of several millenmitiinward and outward interaction of

peoples, who must have produced the looms andstrefadultures, whose substructure can be
traced in the pluriformity of Ethiopian culture. ®rsuch a set of its culture constitutes its
“Political Culture”, to which its legal culture, igeneral, and constitutional culture, in particular

is found embodied, intertwined.
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Chapter I:

History of Legislation

Section I. Documents of Public Law Nature (Axumite Middle age)

1.1.1 Fewuse Menfessawi (Code of Cleansing the Sprit )

According to available documents, the first evéerapt to compile a Law was made by Emperor
Zar'a Ya'eqob (during 1434-1468). Desiring to gavéris realm by written law rather than by
none-written law of oral tradition, the Emperor ereld distinguished Ethiopian Orthodox
Church scholars to compile one. The drafting sutehitaround 1450 was entitled “Fewuse
Menfessawi,” (meanindgRemedy of the Spiyjtwhich reference has been made to in the Amharic
version of the Fetha Negest. Regarding this doctimege Saltanat Abba Habte-Mariam
Workinehwrote:-

“[a]bout this code, scholars of the Ethiopian Chbardeld that it was compiled on the

order of Atse Zar'a Ya'eqob to serve as a codeadf.| Foreign scholars, on the other

hand, state that it was compiled to bring the adstiation of the Church under a

centralized canon law.”

The major sources of this code were religious tscby the Ethiopian Orthodox Church. The
rule that this embodied mainly governed matters Were more of a spiritual rather than of a

secular nature.

The sources of this code are believed to have bleen(a) Old Testament, (b) Didascalia
Apostolorum, (c) Epostle of Peter to Clement, (gh&ls, and (e) Canon of Hippolyptus
(Abulidus).

' Abera Jembere, An Introduction to the Legal History of Ethiopia,1434-1974 1st Edn

(Roterdam, Erasmus Universiteit, Leiden: Africa-Studiecentrum, 1998), pp 183-84.
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Concerning matters of law, the compilation had 62ickes — mainly on criminal matters.
Though the extent of its application still remaunscertain, it is presumed to have been for a
short period of time, during the reign of Emperar'a Ya'eqob. Since that document of law
wasn’'t comprehensive enough and couldn’t have vedamany of the legal problems that arose

even at that period, it is presumed to not have lreese for long a time.
1.1.2 The ‘Fetha Nagast'(since 18" Century)?

The‘Fetha Nagast’,or the “Law of the Kings”, is a collection of laywrders which had been in
use in the northern parts of Country's territorigg)ich, mostly, used to have a populace

worshiping the Christian faith for many centuries.

“Law of the Kings” was originally written in Arabiby the Coptic Egyptian writer Abu-1 Fada'il
Ibn al-Assal (commonly known as Ibn al-’Assal), idigrthe time, when Cyril 1ll was Patriarch
of Alexandria (1235-1243). Ibn al-’Assal dividedshwork into two distinct parts. The first dealt
with religious matters and the second with secutatters. In compiling the first, he relied
largely on the Old and New Testaments, writingspsspd to be of apostolic origin, and the
Canons of early Church Councils such as the Cain€iNicaea and the Council of Antioch, and
the writings of a number of Fathers of the Chuikl Bt. Hippolytus and others. These sources
were also consulted in the compiling process. Boesd part of this latter effort of Ibn al-’Assal
relied most heavily on a collection of laws foumdfour books, known as “The Canons of the
Kings”.

C.A. Nallino and G.A. Costanzo have carried on Wk begun by two German scholars,

Sachau and Riedel, towards identification of tHese books. According to them, the first book

is the Procheiros Nomos, a handbook of Roman Bymahiaws, enacted between 870 and 878
by the Byzantine Emperor Basilius the Macedonidme $econd is an Arabic version of what is
commonly known as “The Syro-Roman Law Book”. Thiasworiginally written in Greek at

about 480 A.D. as a handbook, probably of didachiaracter, intended to explain the ancient

? Abba Paulos Tzadua, “The Fetha Nagast, The Law of the Kings”, (Faculity of Law, HSIU Addis
Abeba Etiopia, 1968), Forward, pp. XV-XXI.
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Romanius civile in light of the ius novum. The third book $deen identified as an Arabic
version of another handbook of Roman-Byzantine LHwe, Ecloge of the Emperors Leo-llI
(Isauricus) and Constantine-V (Copronimus), whiaswwublished in Constantinople in the year
726. The fourth book has been identified as thecepts of the Old Testament”, a compilation

of ritual and moral precepts from the Pentateunyether with some Christian interpolations.

Given the Roman background of three of the majarcas of the secular part of Ibn al-Assal’'s
work, it is no surprise to find it pervaded by miples of Roman law. Rules regulating various
types of contract, guardianship, manumission andtade, and many principles governing wills
and succession are taken from Roman Law; i.e. @kahpre-Justinian and Justinian principles.
In particular the Family Law, especially that pattich deals with the dissolution of marriage, is

strongly influenced by Justinian’s Novellae.

As might be expectable, these principles came dimmhe Fetha Nagasthrough the Roman-
Byzantine earlier source document, mentioned. dl $ame, as it still might be appropriate to
trace them back to their initial expression, thél tbeen attempted through footnotes to their

translation.

The Arabic version of th&etha Nagastvas originally entitled “Collection of Canons”, weh
was compiled as a guide for the Christian Copiadjat the time among the Muslim populace of
Egypt. The Coptic Church of Egypt used it and rdgdrit as a very authoritative work. Some
authors are of the opinion that it ought to be aered as one of the works prepared for use by
the Episcopales Audientiae Church institutionsheftime for purposes of judicial nature as they
were permitted to adjudicate by the Moslem congeeod Egypt over certain disputers among

Christians and others from areas of the Middle East

Although it is not possible to say at this time whexactly the Law of Canon of Ibn al-’Assal
was introduced into Ethiopia, traditional hearshgkl that the=etha Nagastvas introduced into
Ethiopia during the reign of Zar'a Ya'qob (1434-836The story relates that one day a certain
Petros Abda Sayd, an Egyptian by origin, askedisfshdness, the latter replied that he has

displayed that justice in his empire was still agistered on the basis of the Old Testament,
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although he and his people lived in the era of Nlesv Testament. Then, Petros Abda Sayd
notified the Emperor that there was a book of lawkéch had been compiled by the 318 fathers
of the Council of Nicaea, which then was promuldats law by the emperor Constantine. The
book which Petros said had been translated intdidrand could be found in Alexanderia
resulted in to a call: “Why not send somebody ttea copy of it?” According to the story,
Zar'a Ya'gob respondedYou know the language of this country and thatrdoyt Go and bring

me the book’ and gave Petros 3@eqgets’ of gold. Petros brought the book and subsequently
translated it into Ge'ez.

If the above is taken at face value, thenRetha Nagastvas introduced into Ethiopia some time
around the middle of the T5Century. On the other hand, what is apparentlyfitse record of
use of theFetha Nagastlates back from the time of reign of Sarsa Denghb reigned over
Ethiopia from 1563 to 1597. The most ancient Ge@wmnuscripts of thEetha Nagastonserved

in European libraries and dates to the time ofrredfy Johannes-1 (1667-1682). It has been
suggested by Professor P. Sand that the few eeferences to the work may have been based

upon the Arabic visiof.

The man who translated tietha Nagasfrom Arabic to Ge’ez gives his name at the enthef
book as “Petros, the son of Abda Sayd”. In Ethipgigstory, this person is identified as the
same man who brought the Arabic text to the Emp&arta Ya'qob. In the same closing
passage, there is a reference to the “Priest Abrattee son of Hanna Natyjan” [who] has taken
care of the Fetha Nagast. Those conserved in Eamnojieraries are from the time Johannes-I
(1667-1682) reigned. Though European scholars aeffeariety of other explanations, the most
likely, traditional explanation in reference toghs that the book was originally written in Greek
(by lbn al-‘Assal), which Abraham translated intoaBic and, thereafter, Petros translated into
Ge'ez.

3 Id., pp 17, quoted from P. Sand, Origins of the Fetha Nagast, (1968, unpublished, Library, Faculty of Law, Haile
Sellasie | University), p. 5..
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Since its introduction into Ethiopia, the Fetha Bstghas circulated in Ethiopia in two
manuscript forms. The more common form containsGbe&z text with some marginal glosses

in Amharic and Ge’ez, which is followed by an Amiedranslation and comments.

Fetha Nagashas two parts — the entire first part consistsa@nty-two chapters on the clearly

and the laws of the divine service, such as ther€@hdundamental books, baptism, patriarchs,
bishops and the likes. The chapters of the secanddealing with secular matters are twenty-
nine [in number]; i.e. together with the chaptefshe first part it comprises fifty-one chaptéts.

Chapter XXIII Food, clothing, habitations and trade

Chapter XXIV Betrothal, dowry and marriage

Chapter XXV Prohibition against concubines

Chapter XXVI Donation

Chapter XXVII Loan, guarantee, pledge and mandate

Chapter XXVIII Free loan, such as clothing, animetsl other things
Chapter XXIX Deposit and similar things

Chapter XXX Mandate

Chapter XXXI Slavery, liberty and manumission ahas

Chapter XXXII Guardians and the Guardianship of dim all their dealings
Chapter XXXIll ~ Sale, purchase, and manumissibslaves
Chapter XXXIV  Joint ownership and things simila it

Chapter XXXV  Coercion and violence

Chapter XXXVI Lease of house and land rent sachgammata”
Chapter XXXVII  Construction of buildings and agtd matters
Chapter XXXVIII Loan

Chapter XXXIX  Admission of liability

Chapter XL Finding lost things, such asrals or similar things
Chapter XLI The making wills to disposepobperty
Chapter XLII Succession

*1d., Preface, pp 9-10.
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Chapter XLIII  Judges and those who sit witbnth

Chapter XLIV  kings

Chapter XLV Provision from the old and thevitestament
Chapter XLVl  The punishment of apostates

Chapter XLVII Homicide

Chapter XLVIIlI The punishment for fornication

Chapter XLIX  The punishment for thieves

Chapter L On various other faults

Chapter LI On other things in details

One might say that thEetha Nagashas, in most cases, attempted to incorporatebdaitagal
principles conceivable to those days. It obvioualgks systematization and other qualities of
modern codes such as differentiating the specibicfthe general, the exception from the rule.
The Fetha Negest was accessible to and undersyoibe lzlergy, only. Also, some aspect of that
book is of a wider import; e.g. the already mergidrclauses on Commercial Law. The fact that
it had ideological—political significance(s), a mifijcance as being a kind of “Charter”,
buttressing the Ethiopian Monarchy (i.e. the Soloimdynasty) and the Orthodox Christian
faith that underlay it, should, however, be keptnimd.

Questions

1. See the Serata Mengist. list of code of protocah, you observe any reason on which the
list of code of protocol must have been based upon?
2. How about Fetha Negast? See the division betwseori Ecclesiastical matters. |
a. Is this not one major step forward from that ofeéddfengist?
b. See the list on secular matters. All the item ageighated by chapters i.e.
chapter 23-60: Are those listed in these chaptegsirmlependent to one-
another? And are they of equal merit?
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Section Il. Legislations During Emperor Menilik Il

If at all Emperor Menilik Il is to be credited fanodernizing the Ethiopian administrative
system, he must also get a few credit for the h&eplayed in the shaping of the future of
Ethiopia’s legislation.

1.2.1 Nomenclature®

In the “laws” issued by Menilik Il we see differedesignations — Proclamation okwaj’,
Regulations ofDemb’ andOrderor ‘Ti-ezaz'.

For example, a pronouncement made by the Empetbettsoldier”,'Dejazmach’'Tessema, on
24" of June 1906, was captioned as Proclamatiowasj’. The pronouncement to oblige the

people ofWag’ to pay their tithe faithfully was also given thersatitle.

On the other hand, the pronouncement issued te{jfain Writers and Telephone Maintenance
Workers” on 21 of May 1906 was issued as an ordéfieezaz’, while the pronouncement on

“Hot Springs” or'Fil-weha’, issued on12 January 1908 was captioned as Reguiadbemb’.

Although the above examples indicate that diffeggignations were used when issuing laws,
all the same this does not seem to warrant anyiteeftonclusion concerning the hierarchy of
laws. This makes one be inclined to think, rathieat one form is in no way different from the
other as we see the same person — that is, therBmppromulgate laws a8waj’, ‘Demb’ and
‘Ti-ezaz’; meaningwithout first discerning, giving distinction of dacin fact, an examination of
these legislations shows that the word ProclamairoAwaj’ means “pronouncement-notice for
all” — and no more. It is also appropriate to ntttat all legislations issued during the reign of

Menilik 1l sound as though they were issued byEngperor himself, in person.

> Shiferaw Wolde Michael,Legal Drafting, (Unpublished, A/Ababa University, March, 1986), pp 3-.4.
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1.2.2 Publicity®

In his own way, Menilik Il tried to notify the pulblof the laws he issued. The following show

these efforts.
a) The ‘Negarit’ and the ‘Meleket’

During his reign, laws were to be read out to tleegbe at places of where people usually
gathered like in Churches, market places. Thisvidemced by many of the letters Menilik Il

wrote to his officials concerning laws. One exarmiplthe following:-

“To Ras Bitwaded Mengesha.
“I have hereby sent you a Proclamation (Awaj) lettdake pronouncement of the same

in market places and urban center§Written at Addis Ababa on ?2January 1908.”

The picture of a soldier standing at the gate ef@mand Palace beating a drum or ‘thegarit’
and blowing at a horn-like instrument or thileleket’ proclaiming the appointment of
dignitaries, which can be seen on the coveZekre Neger'is further evidence of the methods

Menilik 1l employed to proclaim laws.

Berkley, in his book “The Campaign of Adwa and Rise of Menilik”, makes a statement on

how a Proclamation (on the Declaration of War) vessl out as follows.

“The method of raising an army is very simple. QOre tdeclaration of war, the
NegugKing/ orders a Proclamation to be read out in tharket and other public places,
while the long rolls are beaten on tHé€garit’ or great war-drums, the date and place of
assembly are also given out by the crier of thgkivho can be seen by all, standing high
on the upturned drum, with the lace and mantlegimisi of his office, held at his side by a

slave.”

®1d., pp. 5-7.
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That this was the standard practice in issuing‘Aveaj’ is confirmed by Walter C. Plowden,
who wrote:

“.. the highest beat of forty-eight drums, othensenty-four, others twelve, all
Proclamations are made by those in possessionedfi¢igaritby beating the large drum,
till a number of people are collected, when theeor$ repeated by the drummer, and
those who hear, exclaimiriylay it prosper, run to spread it from ear to ear. It is then

law until he changes his mind, and no excuse afregmce is admitted.”

The reader is also invited to readekre Neger’ by ‘Balambaras Maheteme Selassie Wolde
Mesquel for greater insight into the matter.

At times, over and above the pronouncements inipyltdces, the copy of the law proclaimed
was given to the person or office directly concdrnén instance that shows this is the

pronouncement made concernibigeik Zakaria and Associates May, 1906:

“Concerning Sheik Zakaria and Associat®clamation”
“You are hereby permitted to preach Islam whereyeu want.”. “Copy to Sheik
Zakaria.”

In some cases that law itself was written and pbateppropriate places; for example in front of
the Customs Offices (for laws concerning import aexport) and matters concerning
municipalities — at centers of towns. An illumimatiexample of this is the Addis Ababa Land
Purchase RegulationsDgmboch) issued on 27 October, 1907. The last part of these
regulations was Article 32, which read: posting in Public Places [t]hese regulations sHad!

written and posted in the city.”
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Section IIl. Legislations from 1917 to 1931 Constittion’

On 11" February 1917, Princess Zewditu Menilik was folgnairowned and became the
Empress of Ethiopia and Ras Tefferi Mekonnen, tliew@ Prince, (actually, it was as of
September 27, 1916, that she took over the throi@h) very few exceptions, all laws issued
during that period had been issued in the namehef Empress and the Crown Prince.
Regulations ‘Demboch) that had been issued of®>f September 1918y the Empress

concerning her Advisory Councilye Amakariwoch Demband the Addis Ababa Municipality

Land Ownership Notice'Nlastaweqia’)that had beeissued on 8 October, 1921 can be cited

as illustrations of the said exceptions.

During this period, OrderTi-ezaz’),as a means of pronouncement of legislation canyhaedl
seen. Instead, the term “Noticg’Mastaweqgia’) and “Government Notice” ¥emengist
Mastaweqia’)were used to designate laws. In fact, the law @patared with the designation of
“Notice” was the “Addis Ababa Municipality Land owrship Registration Notice” of"5
October, 1921 Meskerem 1914 ECANd the first law that was designated as “Governmen

Notice” was the “Issuance of Entry Visa into Ethadssued on 10 December, 1928.

This period marks the beginning of issuance ofslajons by Ministers, Mayors and other
Government Officials. The first legislation issuled an official of the Ethiopian Government,
other than those issued by Monarchs themselvesthgaBlour Mills Law —Ye-Babur Bet Sira

Hig’. In all probability, this law was issued sometimeiween July and September 1917
(‘Hamle’ 1909 — ‘Meskerem’ 1910 E.Cjor this, an amendment to it was made orf' 13

September 1917 and no such law was issued priryal917.

The other legislation that can be cited as an elamplegislation issued by a low ranking
official, a Division Head, was the regulations ceming “Bathing and Washing Clothes in and
Taking Water from and Watering Cattle in the Addibaba ‘Filwoha'. This was how the

legislation read in relevant part.

"1d., pp. 7-11.
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“Filwoha Regulation issued by Ato Legesse Cheru with timewoence of the

Ministry of Agriculture.

NOTICE
Part One
Regulations issued for Bathing, Washing Clotheznd Taking of FilwohaVater
and Watering Cattle in Addis Ababa Filwoha.
Imperial Ethiopian Government Ministry of Agriculeuand Works, Head of
Addis Ababa Filwoha Division.”

It is also during this period that we start to $@&s being published in a foreign language —
French. The first Ethiopian law that had been migdd in a foreign language was the
“Reglement de I'Enregistrementif 20" January, 1923 (offtir 12 1915 EC).

The first legislation issued in the form of “Supplent” (Techemari’)is the “Wool, Warp and

Textiles’ Proclamation® (‘Dir, Mag-ina Cherq Awaj’)
1% Supplementary Notice.

The first Proclamation to ratify a treaty appeate® March 1931) on the™7year, No. 11 issue
of ‘Aimero’ news paper printed bgerhanena SelanThis was how the relevant part of the law
read.
“A Proclamation to ratify the Temporary Trade Agmeent entered into between the
Imperial Ethiopian Government and the GovernmentEgipt on I' January 1931
(‘Tahisas’ 20, 1923 E.C.).

“.. 6™ We hereby proclaim that the Temporary Trade Agergtrantered into between the
Imperial Ethiopian Government and the GovernmentEgfpt by the letter of "4

81d., p. 12.
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December (1930) and®lJanuary 1931 (‘Hidar’ 25 and ‘Tahisas’ 20 1923 E.Ghall

come into force as ofUanuary 1931.

“Any party wishing to annul this Temporary Traderégment has to give the other party

three months prior notice.”
1.3.1 Publications in Newspapers

‘Aimiro’ , the first newspaper to be printed by the Countglitwas established by Menilik 11 in
1903 E.C. It began with only 20 hand-written copmeekly. By 1906, it started to weekly
appear in the form of mimeograph, while the firehted copy of this paper appeared in 1914.
The hand written and mimeographed copies of thiepdo not seem to be available at all. From

the printed copies available one can learn thas larare published itAimiro’.°

‘Berhanena Selam, the second weekly newspaper of the country caménodanuary 1925.
However, it is only as of the $4of October, 1928 {2 Year, 4% issue ofBerhanena Selam’)
that we see laws being published in this papers,Te can say, set the standard practice, as
there is clue that laws published earlier to tlatedf publication appeared on the next, Thursday
issue. Some of the numbers of legislations thusighdd were:
« “Land Ownership and Education Proclamations”, issoa 20" October, 1928 were
published on the 24October issue dBerhanena Selam'.
» ‘“Issuance of Entry Visas into Ethiopia, which appeehin the form of Government
Notice and was issued on"@ecember, 1928, was published on th& DEcember,

1928 issue oBerhanena Selam’.

Another phenomenon of that period worth mentionisighat laws that had applicability or

relevance to foreigners and foreign trade was tssgewnell in French.

°1d,, Note. No. 5, pp. 12-16.
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The laws that appeared during that period wereheeinumbered, nor was there any
standardized form or category to legislations; alefive names of pronouncements were inter-
changeably used; i.€Awaj, ‘Ti-ezaz’, ‘Demb’, ‘Mastaweqia’, ‘Ye-MendiMastaweqgia’'were
used to Proclamations issued by the Emperor asasgeHlis officials alike. There was also no
particular designation of law used in specializesha or any mechanism set to indicate hierarchy

of importance to legal provisions issued.

1.3.2 From the Constitution of 1931 to the Establishmenof the Negarit Gazettd®

This covers the time between 16 July, 1931 and 30cM 1942. Ethiopia’s first written
Constitution was promulgated on"16f July, 1931.

The laws that were issued during that period werenany aspects, similar to those issued
during the period immediately preceding it. The kedrdifferences that one can note are:

A) Legislations began to have Preambles;

B) The Preambles contained statements to the effattthie draft laws were deliberated
upon by the then existing Parliament and the CauoiciMinisters. The institution
directly concerned with them sometimes gave itemgnendations, too;

C) The relevant, enabling articles of the Constitutimegin to be cited in the Preamble of
laws;

D) Formal definitions are introduced in the legislagp

E) Laws emanating from the Emperor were made to bemiSeal of the Emperor and the
same was made to be notified to the public byTisehafi Te-ezaz'in compliance with
Article 48 of the 1931 Constitution;

F) As of January 31, 1942, French was replaced byig§ingk the foreign language in which

laws were published.

Besides, the following facts may interest curiotisi&épian students of history of legislation.

°14., pp. 16-18.
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The word “Corrigenda”Arem’) was used for the first time in the law that appéare the ¥
Year, 32%issue ofBerhanena SelamThe Translation of which read as follows:-
“Replace the phrase “Food items: Provision” in tlewlumn of line 16 page 2 of the
Consumption Tax Proclamation issued on Hamle 9/1B23. by the phrase “Paste

Alimenther Provisions (like Macaroni).”

The recommendation of the relevant Ministry for iggiance of legislation was for the first time
mentioned in the Monetary Proclamation issued dhQdptember, 1931. In that proclamation, it
was stated in the Preamble that the law was isgped the recommendation of the Ministry of
Finance. Likewise, it was in the AdministrationJufstice Proclamation made or"IDecember,

1931, that the fact that Parliament discussedethislation before it was issued was mentioned.

The first law, on which deliberation by the Counofl Ministers was made and that was
mentioned was the one designated as “Administratfotine Bank of Abyssinia Proclamation”
that appeared on thd'&ear, 24" issue ofBerhanena Selambf January 9, 1932 E.C.

The word “Acid Pyroligneous” and “Acid Pyridine” weethe first to be formally defined in the
history of Ethiopia’s legislation. These words am@el in the Regulations Relating to the
Importation of Denatured Alcohol. These regulatiarese issued on May 10, 1934. Particularly,
this law appeared in Amharic and French. Articl®)1¢f the French version of this law is
reproduced below:

“b) Pyridine (base Definition: La pyridine doi étrelaire on jaunatre et ne doit

contenire plus que 10% de I'eau. En distillant 1&®c Doivent etre retombes a

I'etat liquide si la tempéreature a atteint 140 §lak ha pyridine meléa avec de

la’equ dans tonte proportian ne doit pas se troulde me elle doit etre libre

d’amonisque.*!

The first law issued after liberation from Italimecupation was the Administration of Justice

Proclamation issued on the®3af January 1942. This Proclamation was also tis¢ Ethiopian

4., p. 15.
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law that was published in Amharic and English (apased to the practice of Amharic and
French, of that time).

1.3.3 Establishment of the Negarit Gazetta

30 March, 1942 is an important date in the histdri£thiopian legislation. Before that date, laws
were at best issued in ordinary, unofficial newgpapikéAemiro’ and ‘Berhanena Selam’.
From 30" of March onwards, however, tiéegarit Gazettathe official Journal for publication
of laws was established. The law establishing &til valid, and since it is a milestone in the
history of legislations in Ethiopia, it has beepnaduced in full.

“‘ESTABLISHMENT OF THENEGARIT GAZETTA
No. 1 OF 1942
CONQUERING LION OF THE TRIBE OF JUDHA
HAILE SELLASSIE |
ELECT OF GOD, EMPEROR OF ETHIOPIA.”

“WE PROCLAIM AS FOLLOWS:-
1. This Proclamation may be cited as the Establishroktite‘Negarit Gazetta’
Proclamation, 1942.
2. There is hereby established the Official Gazettalwbhall be calletNegarit
Gazetta'in which shall be published:
a) all Proclamations; Decrees, Laws, Rules, Regulati@uders, Notices and
subsidiary legislations,
b) the notification of all senior appointments, dissails from office, titles,
decorations and honours,
c) Notices concurring the establishment of Societegpfomoting Education
and Chamber of Commerce,
d) Notices for general information concerning matterpublic interest.
3. Our Keeper of the Great Seal, the Minister of tea,Rhall be responsible for

publishing the Negarit Gazettaat least once a month.
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4. The Official Gazette shall be referred to in a@biklation as theNegarit
Gazetta’ and shall include any supplement thereto or any eGaz
extraordinary.

5. A Court shall take judicial notice of:

a) All Proclamations, Decrees, Laws, Rules, Regulati@rders, Notices
and subsidiary legislations published in tNegarit Gazetta’;

b) The accession to office, names, titles, functiomd$ signatures of the
persons filling for the time being and public offi;m any part of Our
Empire, if the fact of their appointment to sucha#f is notified in the

‘Negarit Gazetta'.”

“Addis Ababa 18 March, 1942.”
“TSEHAFI TE-EZAZ WELDE GIORGIS
Keeper of the Great Seal

Minister of the Pen”

From the day of the establishment biegarit Gazettaall types of lawstarted from number 1
and continued to be given consecutive numbers.nlingber of Proclamation issued in the next
year’s issue of thiNegarit Gazettawas a continuation of the number of the last Rmeltion in
the preceding year’s issue. This statement equadplied to the other types of legislations,
which continued so until 11 September, 1974.

From 12 September, 1974 onwards, however, all tgpémwvs that were issued in the following
new Ethiopian calendar year were made to begiowat again from number 1. By this, it was
meant that the first law issued by the Provisiodditary Government of Socialist Ethiopia,
which happens to be the Proclamation EstablishivegRrovisional Military Government was
made Proclamation No. 1/1974. The same was madkcapp to all the other types of
legislations

So far we looked into the numbering of the différéggislations. Let us now consider the

numbering of théNegarit Gazetta'itself. The year in which thiNegarit Gazetta’appeared for
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the first time was taken to be the first year sbisnce. The numbers ‘Dfegarit Gazetta'issued
within one Ethiopian calendar year — fronf"13eptember to 10September the following year
(A.C., Gregorian Cal.) — are always given conseeutiumbers beginning from 1, for the first
issue, and closing at the last number of the igsukat same year. For the next New Year, the
numbering of the first issuetllegarit Gazetta’starts all over again from number 1. Thus, for
example, in the" year of the issuance of thNegarit Gazetta’ 12 gazettes were published,

while during the 28 year, 19 gazettes were published.

1.3.4 Remark: Drafting Styles'?

During the formative years of Ethiopian Legislaspni.e. the first few years after the
establishment of the Official Gazette, one notes the drafting style follows English legislative
drafting style. This was clearly exhibited by aratmns on the side of the articles which can be
taken to be the titles of the Articles or summafyh® contents of the Article. This is typical
English drafting style. No wonder this is so, bessathe British were allowed to exercise special
powers on legal matters and had special privilegeSthiopia by virtue of the treaty signed
between Ethiopia and the United Kingdom of' 81January, 1942 E.& According to Article 2

of that Treaty, the two Countries agreed that thiésB should act as advisors to the Emperor

and to the Ethiopian Government and that Britisfionals would serve as judges in Ethiopia.

The Administration of the Justice Proclamation whs second proclamation issued by the
Ethiopian Government after independence, was dfdifyethe British and given to the Emperor
to be proclaimed. This can be easily inferred frarticle 5 of the same Treaty and from the fact
that the said Proclamation was issued as an anoeXl No same Treaty. The Public Security
Proclamation No. 4 of 1942 is a good proof that Bréish acted as drafters of Ethiopia’s

legislation. (The style itself exhibits the Britisland on it.)

21d, pp. 19-22.

B Margery Perham, The Government of Ethiopia, (Faber and Faber Limited, London, 1969), pp. 153-155.
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‘PROCLAMATION No. 4 OF 1942”

‘A PROCLAMATION TO PROVIDE FOR THE ARREST AND DETENN OF PERSONS
INCLUDING IN ACTIVETIES OF NATURE CALCULATED TO DUSRB PUBLIC
SECURITY.

1. This Proclamation may be cited as the Public Ségwiort title. Proclamation, 1942,
and shall be deemed to have come into force Sri&duary, 1942.

2. The Commissioner of Police may order the arrestouit warrantand  Power of any
person who in his opinion would by reason of thdtens set out arrest and in the
Schedule to this Proclamation, be danger to PuBé&curity if he remained at large.

3. Any person so arrested shall without any delay bmught before the Persons High
Court, arrested to be brought before the High Court

4. If the High Court is of the opinion that the Comsieser of Police Powers of ... was
justified in arresting and detaining any person enthe High Court.

5. Provisions of this Proclamation, the order for ddten shall remain in force for three
months and may be renewed for further periods moeeding three months each on
application being made to the High Court by the @Gussioner of Police or by some
person on his behalf.

6. The Commissioner of Police may at any time, withgérmission of Powers of the High

Court, order the release of any person so orddydaletained.”

Another hint of the influence of English style affting over our drafting style is the famous
phrase®“.. unless the context otherwise requireshat we even today continue to use in our
definition articles.

Article 2 of the Police Proclamation No. 6/1942 tencited to demonstrate this;
“.. 2. In this Proclamation, unless the context otheewmigquires:- “Commissioner”
means the Commissioner of Police and includes gy Commissioner of Police;

“Constable” means any police officer below the rasfknon-commissioned officer; ..”
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Over the years, we see that the side annotaticaasede exist, but the famous phraseaunless

the context otherwise requirestill hangs on. In fact, up until 1963, titles wagiven mostly to
parts of a law as opposed to individual Articlesoking at the Charter of the former University
College of Addis Ababa, General Notice No. 185 664 surely would be of an example.
Similarly, even after 1963 the style of givingeglto each Article was not consistently adhered
to; e.g. almost all the tax laws that appeared reei®63 have no given titles for individual
Articles.

Section IV. The Written Constitutions of Ethiopia

Up to the writing of this book, Ethiopia had thregitten Constitutions. The first was
promulgated in 1931, thé®about twenty four years later, and the third, 979

Though, there were a lot of developments in thil fad legislation between the first and the
second Constitutions, it would be better here ¢attthe two constitutions together rather than

following the consecutive dates of issue or chrogy!
1.4.1 The Constitution of 1931

Ethiopia’s first written Constitution was promulgdtby Emperor Haile Selassie-I in July 1931.
Bejerond Tekle Hawariatthe then Minister of Finance, was credited for thiafting of that

Constitution. There are indications that, when tidrgfthe Constitution, he relied heavily on the
Meji (Japanese) Constitution of 1889. The draft €ibution was discussed by the nobility
before its publication. The 1931 Constitution wasdid into seven Chapters and had fifty-five

Articles.
1.4.2 The Revised Constitution of 1955

The Revised Constitution of Ethiopia replaced tlom€iitution of 1931 after the latter remained
in force for twenty four years without any amendméiis said that the drafting of the Revised

Constitution took six years, and the first competieaft appeared o 2February 1954.
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The preparation of Constitution was carried outab@onstitutional Commission composed of
three EthiopiansTsehafe Tezaz Wold&orgis Wolde Yohanne#\klilu Habte-Woldand Blatta
Mersie HazenWolde-Qirqosand three American lawyers, J.H. Spencer, Gametsod Edgar
Turlington. The research and the actual draftingewdone by expatriate members of the

Commission.

The draft had to be revised five times to incorpothe views of the Emperor, the Nobility and
Church Leaders, before it was finally promulgatedune 1955.

One of the drafters of that Constitution — Mr. J$pencer — said that the Articles on Human
Rights that were put in the Constitution were basedhat of thé'United States and European
Constitutions, and the Universal Declaration of HanmRights”** (The U.S. Constitution was

the most frequently used model.)

As can be concluded from what has been said sdhfarRevised Constitution was drafted in
English and was then translated into Amharic. Thadfitution had one-hundred and twenty-two
Articles. It was amended once by Proclamation N&#/B954 and, as mentioned earlier, was
suspended on T1of September, 1974 by the first Proclamation idsbg the Provisional

Military Administrative Council.

Section V. Codification™

1.5.1 The Codes

The first Ethiopian “Modern” codified law is the ir® Code of 1931. This code is said to have
been prepared by a French Jurist who lived in Djibd’he Code is based on tRetha Nagast

as well as on the Siamese Penal Code. The draftese name | could not find, lived in what

used to be called French Indo-China, before he danjibouti, which was another French

14 Shiferaw, ob cit., Note No. 5, p. 24.

1d., pp. 24-29.

Page 22 of 294



Colony. The Penal Code of 1931 contained 487 Assiclt was replaced by the more modern
and sophisticated Penal Code of 1957.

Ethiopia’s modern codes started to appear after 1BBese codes are:
a. The Penal Code;
b. The Civil Code;
c. The Commercial Code;
d. The Maritime Code;
e. The Criminal Procedure Code; and
f. The Civil Procedure Code.

The drafts of all these codes were submitted tadifiCation Commission (th&etha Negest
Gubae’ in Amharic) established on 26 March, 1954 by thepEror. The Codification

Commission was composed of Ethiopians as well @sgo members.

The Codification Commission was actually dividetbitwo main sub-commissions:
- The Commercial and Maritime Codes’ Commission, and

- The Civil and Penal Codes’ Commission.
The three professors who did the actual draftingpevmeembers of both Commissions.
We will now briefly examine the legislative histesi of Ethiopia’s modern codes.
The drafting of the Penal Code of 1957 began ii®bthe Swiss Professor Jean Graven who
was Dean of the Faculty of Law of the Geneve Umitgr The draft was submitted to the
Codification Commission (théFetha Negest Gubaein Amharic) and after that to the

Parliament. It was published in the special issti¢he Negarit Gazeta as Proclamation No.
158/1957. It contains 820 Articles.
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(@) The Civil Code of 1960.

Work on the drafting of the Ethiopian Civil Codeugéed in 1954. The drafter was the well
known French scholar, Professor Rene David. Thet dras deliberated upon by the
Codification Commission before it was finally apped by Parliament. The Civil Code was
published in the special issue of the Negarit Gazet Proclamation No. 165/1960.

(b) The Commercial Code

The drafting of the Commercial Code was begun 5418y Professor Escara, who died before
completing it. Professor Alfred Jaufferet took otlee work, and like the Penal and the Civil
Codes, it was first submitted to the Codificatioon@nission and finally to Parliament. The
Commercial Code was promulgated in 1960 in the iapéssue of the Negarit Gazetta as
Proclamation No. 166/1960.

(c) The Maritime Code
It was Professor Escarra, who is credited for orgfthe Ethiopia’s Maritime Code, started
drafting the Commercial Code in 1954. It also pdgkeough the processes we discussed, till the
Maritime Code was issued as Proclamation No. 1&019

(d) The Criminal Procedure Code
It is said that the Criminal Procedure Code waséwaw referred to Sir Charles Mathew by the
Codification Commission with specific instructionSir Mathew gave the Code the shape it
presently has. The draft of Sir Mathew, who wasigmvto the Ministry of Justice, was as well

submitted to the Codification Commission and fipatl Parliament.

The Criminal Procedure Code was issued in the NleGarzetta as Proclamation No. 185/1961.

This code is a rather short and has only 224 Asgicl
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(e) The Civil Procedure Code

The Civil Procedure Code was prepared by a CodificedDepartment of the Ministry of Justice,
headed by Ato Nerayo Isaias, who at the time wa® Wlinister with the Ministry. Unlike the
other Codes, this draft was not submitted to thelifi@ation Commission. It was rather
submitted to the Council of Ministers and finalty RParliament. The Code was, however, issued
as Decree No. 52/1965.

The source of the Civil Procedure Code is saidetthie Civil Procedure Code of India of 1980.

1.5.2 The Consolidated Laws of Ethiopia®

Another unimportant development in the history egislations in Ethiopia is the Consolidated
Laws of Ethiopia. The purpose of the project of @@nsolidated Lawsis to provide a useful
source and reference work on the laws of Ethiopitie Consolidated Laws of Ethiopia initially
contained laws which were, in effect, includedrat €énd of the Ethiopian year 1961 (September
10, 1969). A supplement was issued in 1975 in whiehe included as laws which were, in
effect, proclaimed at the end of the Ethiopian yE265 (September 10, 1973). Since then, no
supplement has been issued. Besides, the Consadlidatvs“contains numerous tables. And

other means of assisting the user to find the lpgavisions he is searching for”".

This important work was begun by the former Inséitaf Public Administration of the Ethiopian
Government but was later on turned over to the IBaoliLaw of the Haile Selassie | University
(now the Addis Ababa University). The work was céetgd in October by Mr. William H.
Ewing, who was a member of the staff of the Facaoftiyaw and the project’s head.

'®1d., pp. 30-31.

Y Ibid.
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The other laws and regulations relating to Addisald appeared in the Consolidated
Legislations of Addis Abab¥

1.5.3 Types and Hierarchy of Laws

The four major types of Ethiopian Law (Orders, Raowtions. Decrees and Legal Notices),
which are the subjects of this monograph, althoughrer so officially prescribed, are in
accordance with the divisions of legislative auityoset out in the Constitution of 1931 and the
Revised Constitution of 1957. The first three (Orders, Proclamations and Decrees) are best
known as Primary Legislations. Thus, under the taf “Order”, the Emperor exercised His
Prerogative under Article 27 of the Constitution1857 to determine the organization, powers
and duties of all ministries, executive departmeartd the administration of the government.
Expressed another way, an Order used to be theafanmpassed by Parliament and approved by
the Emperor was entitled a “Proclamation”. The Eropeacting alone, was entitled to
promulgate substantive legislation only in caseseofergency that might arise when the

Chambers were not sitting and which come out d3ezree”.

The fourth - “Legal Notice” — was used mainly fbetpublication of Rules or Regulations, and
Municipal Laws; i.e. legislations, authority for wgh has been delegated to various government

officials. This can be best labeled subordinatéslation.

The two minor forms of law which are not discusbkedein are “General Noticeind “Notice”;

i.e. “General Notice” is mainly used to announce govemninappointments and awards of

honour by the Emperor; “Notice” is the vehicle fbe announcement of certain matters of public
interest, such as Notice No. 10 of 1950 dealindp wie encouragement of foreign investment in
Ethiopia. In recent times, “Notice” has more orsledropped into disuse except for the
publication of the periodic financial statements thie Development Bank and similar

organizations.

'8 |bid.
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There used to be some inconsistencies or overlgppithe use of all of these terms in the early
years of theNegarit Gzettabut the above general description is now thebésted pattern of

exercise.

Excepting a shift from
1. systematic, a lesser or sketchy type of drafting,
2. clarity to vagueness and ambiguity, and
3. Western to Eastern economy, which was reflectetienwords, phrases in various legal

instruments, there was not much difference in thle ®f legal drafting in general.

Having said this, it would be appropriate to seeléyislative process under FDRE constitutional
arrangement.

After having this birds seen of the legislativetbig of Ethiopia, it would be proper to observe

the law making process under FDRE Constitutionotgefembarking onto the science and

techniques of drafting in general.
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Chapter II:

The Legislative Processes: FDRE Constitution

Rule of Procedure and Code of Conduct Regulation.B/@006°

Section I. Introduction

In any modern legal system the power of enactimg Il one of the most important powers of
any government. Understanding the legal framewbak governs the procedure through which
this power can be exercised is helpful to undedstaow a certain legal system functions. This
seems to be the reason why first year law studeakss Introduction to Law and the Ethiopian

Legal System course which has a chapter dedicattéek tlegislative process.

The exposition of the legal framework regulating tégislative process in the House of Peoples’
Representative (hereinafter the HPR) of the FDRIEb&i divided in to five parts for the sake of
convenience. In the first part, the author willnt#y the relevant law that governs the legislative
process. Then the rules as to initiation of lawslibération on draft laws, adoption and
promulgation of laws will be discussed in the syt parts. The exposition will be made
through description and analysis of the relevawt [Bhe interplay of the provision of the FDRE
Constitution and the rules will also be touchedrypehenever appropriate.

The comment, needless to say, does not addressirgg\va perennial issue and does not offer
any groundbreaking insight. The purpose of thig paidegislative draft is to provide students
and any one interested, with a material that off@r®verview of the basic steps involved in law
making at the federal level in the Ethiopian legysdtem.

¥ Taken from a writer who | failed to know at the time of production of this material, an article contributed for
Journal of Legal education. (unpublished, JLSRI, 2008).
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2.1.1 Laws that Govern the Making of Laws

The HPR, the legislative house established by tB851FDRE Constitution, derives its
legislative powers from Article 55(1) of the Comstion. The Constitution, in addition to
conferring this power to the HPR, lays down somegsuelated to how the power to legislate
could be exercised. Further more, it envisagesath@ption of detailed rules governing the
legislative process by the HPR. Consequently, tlRRHas adopted &ouse of Peoples

Representative of the Federal Democratic RepubficEthiopia Rules of Procedure and

Members’ Code of Conduct Regulation No. 3/20(&reinafter referred to as “the Regulation”).

2.1.2 Initiation of Laws

The first step in the legislative process is iitia of laws. This is the stage at which the
legislative machinery would be set in motion and thhole legislative processes begin. By
initiation of laws, we mean the submission of difaft's for consideration by the legislator for
enactment. While discussing this stage of the l@gi® process the important questions that
needs to be raised are; who has the power totaitavs, what formal requirements are put up
on those who or which are privileged initiate laavgl what are the limitations imposed on the

power of initiation.

Section Il. Who Initiates Law?

To begin with, as to the question who/which ingims/ has the right to initiate laws, according
to “the Regulation” is reserved to members of tiRRHCommittees of the House, Parliamentary
Groups and other bodies authorized by law. Furtbeem“the Regulation” provides that

initiating laws shall be mainly the duty of the gonment. The Regulation is meant to reinforce

the prevalent practice in which the government pliag leading role in the initiation of laws.

Here, reference is made to “Parliamentary Group®’ might question what it means, in which
respect one is to refer to Article 18(1) of “the gRkation”. Under Article 18(2) of “the

Regulation”, it is provided that “Parliamentary @pd means‘a collection of members of a
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party or parties which have not competed againshezher in electoral regions but which have
competed in a political program and consists obatypor parties that have won not less that ten
seats” This means that a single party having at leastseats in the HPR or an electoral
coalition formed among parties having at leastdeats in Parliament would be considered as

“Parliamentary Group” and, as such, would haveritiie of initiating laws.

Under the previous law that dealt with the legisiprocess it was provided that the House of
Federation, the Federal Supreme Court and otheergmental bodies accountable to the
government were entitled to initiate laws. Howeueder “the Regulation” currently in force,
these entities do not have such powers. This sézims a peculiar development especially with
regard to the House of Federation, since, if thimid¢ was to initiate laws while, at the same
time, of resolving constitutionality of the samev&a it is to craft, empower this same body to
determine the constitutionality of a law that itshaitiated. Obviously this will bring the most
undesirable outcome.

2.2.1 Procedural Requirements for Initiating Laws

Once the entities in Ethiopia’s legal system thatemtitled to initiate laws have been identified,
the next question would be what procedures arenestjto be exhausted in order to exercise this
power? In this regard, “the Regulation” lays dowartain procedural requirements. Some of
these requirements are general requirements apjdieaross the board to all entities that have
the power of initiating laws, and hands some ofrdguirements, which are specific, to certain

institutions or persons pertaining to certain catass.

To begin with, the general requirements under Atk of “the Regulation” provide that any
draft law be submitted to the HPR should be accaomepiaby an explanation of its importance,
having a document explaining the potential impacthe draft on government budget (see
detailed content of the law both in Amharic and lishg. Therefore, one cannot simply initiate a
law by communicating to the HPR an idea or suggestor legislation. In addition to these
requirements, under Article 50(1) (4), (6) and @¢7the Regulation it is provided that all draft
laws should be submitted to the HPR through theagreof the House.
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Coming to the specific requirements for initiatioh laws by the various groups and bodies
empowered with such power, “the Regulation” prosideat, when members of the House
initiate laws, these drafts should be accompaniedhb signature of members. However, the
regulation does not stipulate the number of sigeatwuequired although the use of the plural
noun “members” indicates that just one Member @& House cannot initiate a draft law in
her/him self. Under the Proclamation 470/2005 wtiald been in force before the enactment of
“the Regulation”, it was stipulated under Artic&®) of the said repealed law that the number of
signature required was at least 20, including tgeasure of the member who had initiated the
law. So, a single member of the House desiringitate a law had to get his draft sponsored by
at least another 19 members. “The Regulation” seenfiee open to interpretation. One might
even argue that a single member of the HPR caratmitn bill law without involving other
members of the House.

As far as laws to be initiated by committees of rflRenent Groups” and other authorized
governmental bodies authorized by the law to itgtlaws are concerned, such a bill should have
been submitted to, with the signatures of the pattip or group leader, by the chairperson of
the committee or by the head of the institutiospesetively According to Article 50(3) of “the

Regulation”, only the financial laws initiated Hyetgovernment are expected to be so.

The HPR has been given by the FDRE Constitutiorptheer to legislate on all matters falling
within the jurisdiction of the Federal Governme®bviously, this will include finance of the
Federal Government. So the question is, if the HB&the power to legislate on financial matter
of the Federal Government, doesn’t this power gislation include initiating such a law? One
might argue that the power of legislating, as piedi in the Constitution includes not only the
power to adopt laws, but also to initiate laws. @aanot help but see this is a self- imposed

restriction, which can be construed as abdicatfgrower, constitutionally legitimate.
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2.2.2 Deliberation on Draft Laws

Once a draft law has been initiated and a bilhided before the HPR, the next step would be to
deliberate on the draft law. Deliberation on diaft/s according to “the Regulation” is to be

carried out in three readings.

First Reading The first stage of deliberation on draft laws is tfirst reading” of the bill. At
this stage, the body that has initiated the lavedgiired to give'... a brief explanation as to the
content and purpose of the draft law8o, despite the impression one might get fromteinm
“first reading”, actually the law will not be reddr the members of the house. After the initiator
of the law has explained what the purpose and obmtiethe law is, the House will conduct a
general debate on the content and the purposeeofath. At this stage there will not be a

discussion on the specific provisions of the law.

The first reading could come to an end in two wayse Speaker of the House could bring it to
an end when he deems that sufficient debate has cmeducted on the bill or a motion for
ending the first reading could be made and apprdye®embers of the House. According to
Proclamation 470/2005, the House seems capabldat @ bill at the “first reading” without
proceeding to a second reading. But as one canfioi@m Article 52, “the Regulation” makes it

mandatory to undertake a second reading of a &itire adoption.

When the general debate over the content and peirgiothe law ends, the House can directly
proceed to a “second reading”, or it can refer mh&ter to one or more of Parliamentary

Committees.

Second Readingn the “second reading” of the bill, members of theuse will get a chance to
discuss the draft in detail. At this stage of tledileeration, the reports and recommendations of
committees to which a draft has been submittedhveilheard as well. So, the “second reading” is
that stage at which the House will have a closek lat the content of the bill. The House is
expected to have a thorough discussion of the gians of the bill based on the reports and

recommendations of the relevant committee(s), asguthat the draft had been referred to the
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consideration of committees at the end of the t'fiemding”. It is also at this sage that Members
of the House could propose amendments to the @naftFinally, when members of the House
feel that sufficient deliberation has been condiictbey should end the “second reading” by
voting to this effect.

Third Reading Once the “second reading” is over, members of tbadd could proceed with
the task of approving or rejecting the bill. Howevender certain circumstances, the draft law
might be referred back to the committee; i.e. wtiere is a compelling reason to undertake a
“third reading”. One such reason could be whereopgsal for amendment receives the approval
of the House. The other instance is where the Hmugkthe opinion that further investigation of
the draft law is required. Otherwise, the deliberatwill end at the “second reading”. In the
“third reading”, the House will hear the reportddalecommendations of the committee(s) and

would deliberate on them.

Adaption of a Law After the deliberation on the bill has come to an,emembers of the HPR
will have to decide on whether or not the bill slibbe enacted as a law. “The Regulation”
provides that.. the House shall approve the draft law Articlg Article; at the end it shall vote
upon the draft law as a whole to pass it as a la#d, the passing of a bill into law, after the
deliberation stage, would involve two steps: thstfstep is to vote on enacting Article one by
one. Then, the next step would be to vote on tlad dr its entirety; i.e. on the totality of the
draft law, as constituted by the provisions thatehbeen approved by a majority vote where the
House voted on the Articles one by one. The pralitycof voting on a single provision is
guestionable, especially when one thinks of adgptodes which have hundreds of provisions if
not thousands. Therefore, theoretically, it is gmesto conceive of a bill that may be approved
when each individual provision is voted upon, buynbe rejected when it is voted upon in its
entirety.

Enactment of LawsThe last stage in the legislative process woulthbeenactment of laws that

have been adopted by the House. Once a bill has adepted as a law by the House, the
Speaker of the House should pass the adopted law tovthe President of the Republic for
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signature in accordance with Article 57 of the FDR&nstitution. If the President fails to sign

the law within 15 days, the law would be enacted \aitl have effect without his signature.

Finally, the process of legislation would end bg gublication of the law on the FedeRsgarit
Gazettapy the authority of the Speaker of the House. Hestould be taken not of the fact that
prior to the publication of the law on tiNegarit Gazettathe Speaker could make any necessary
technical corrections; i.e. rectification of lingtic and related errors which in no way modifies

the substance of the law.

After having seen the history and process of lagmh in Ethiopia, it would be logical to focus

on techniques and methodology on drafting in génaral legislative drafting, in particular.
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Part Il. Legislative Drafting: Initial Materials

Chapter llI:

General Overview

It seems reasonable to start our discussion oslétiye drafting by askingWhy is legislative

drafting important to us at all?” “Where in the layjsystem is its place any way?”

Most of us at this level are at least familiar witie principle of:*Ilgnorance of the law is no
excuse!”Even if we can not argue every lay person hasméehthe principle by heart like most
that have been to the gates of a law school, ilavbe safe to assume that, no sane person would
go to a court of law and argue by claiming th#tey killed because they did not know it was
legally wrong!” | am sure you're taught in earlier law class&sery one is presumed to know
the law!” For that purpose, laws are made accessible. Vémaains for you to do is start to

thoroughly learn the details of the available laws.

So it becomes clear that if we are to take a osithat the laws are accessible and everyone is
presumed to know them, it is but logical to requirat they answer societal needs, clearly and
properly. And that is exactly what a course in $égive drafting tries to do. Equip future
legislators (and interpreters of the law), with tapacity to draft legislations that solve social

problems in a structure and language that is utaletable to them, including lawyers.

But not FOR lawyers ONLY as law is TO the peoplem® might need representation by a
lawyer, every now and then. But we do not haveutotipem in a position that they need to call a
lawyer every time they turn a page in legislationihterpretation. We hope lawyers have better
things to do! To do this clearly requires a cleaowkledge of drafting techniques, which we are
going to deal with, in later chapters. But evenobefthat, it is important that future drafters
recognize their role in the big picture — the impthe draft document they will be working on is

going to have on the society.

Page 35 of 294



The draft-law, first and for most, should not bensidered as an answer to the needs of the
project owner, which might either be the policy migka particular ministry or an organ of
government. The draft-law is, but rather a soluf@cilitating document to a designed problem
solving principle. Only after giving recognition tbese facts can we ask the right questions in
the process of drafting legislations. Accordinghe should recognize legislation as a means of
bringing the necessary changes.

So, our discussion in this Chapter will start byliaing what legislative drafting is, how it could
be used to solve social problems and as to howoitld be used as a tool for social change. In
later chapters, we will outline the role of theften Then we will deal with the specific aspects
of the drafting process. Due consideration is giteethe importance of languagkegalese’and
translation, followed by some particular cases teqtire drafters’ attention.

What Legislative Drafting is Legislative drafting is just one form of legal vimg, which is
considered as one of the most important part &l legiting, because of the number of people it
affects as in drawing up of contracts or wills. $huneeds independent discussion, because it
also is one of the most highly regulated forms dfimg. It is said that legislative drafting is one

of the most rigorous forms of writing next to logic

Any discussion on legislative drafting can not eersindependently of the primary actor, the
person who actually does the job of drafting, thedtdr. It is also important to discuss on the role
of the legislative drafter not only because it nseparable from the act of drafting but also
because his/her duty is highly misunderstood. Sooresider the drafter as a person merely
given the duty of translating the ideas of othesgde in to legal language. This misunderstand-
ing arises from the fact that the ideas for drgftare not raised by the drafter, but rather on
instructions of a respective ministry or publicicdf that require legislation. Therefore, based on
this we are going to see what the real role ofditadter is and what it should be. At what point
the drafter should be called in to the draftinggess.
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Section I. Distinguishing Legislative Drafting fromother Forms of Legal Writing

Legislative drafting is one form of legal writinhe term legal writing in general includes all
forms of writing in the legal field including therafting of individual contractual agreements,
wills and the like inclusive of legislative drafginLegal writing had been, for example, defined
as"the crystallization and expression in definitiverh of a legal right, privilege, function, duty

or status [and] . . . the development and prepanatof legal instruments such as constitutions,

statutes, regulations, ordinances, contracts, wilnveyances, indentures, trusts, and leads.”

Legal writing, as any other form of writing basigahdheres to most rules of grammar and
punctuation. The biggest difference from other f@whwriting however lies because it is a more
formal form of writing. This formality being expresd in; avoiding first person pronouns,
contractions, abbreviations, idiomatic phrases, padctuation marks like exclamation marks

that might suggest informality.

Generally speaking, most people consider all forofislegal writing to be complicated,
cumbersome and incomprehensible.[3] With in thiegary, legislative drafting is considered
the most difficult form of legal writing. This diffult could be considered as having two aspects.
From the point of view of the drafter the problefased arise in trying to draft a comprehensive
document and how the document would be understgdldedlay person. Being able to present it
in simple words, while, at the same time, beingdblinclude all policy interests, following the
rules of legal writing is necessary. These poiaise the issues of ethics and language. They
make us question what exactly the role of the drat. Who is responsible for and in what
manner (what type of language) is to be employedotomunicate the idea. This will be dealt

with in detail later when looking at the difficulof legal drafting.

» Reed Deickerson, Fundamentals of Legal Writing, Boston: Little Brown & C0.1965, pp. 20ff

2 Ibid.
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Section Il. What is the importance of Legislative Dafting?

Even if there could be a difference on the follogvmf codified laws or not exists we could all
agree that it is important to have written proofwdiat we believe is right and wrong or our
agreements and disagreements on the basis of wialetors are to be held liable and face the

consequences of their acts.

The importance of written law is highly associateith the idea: “ignorance of the law is no
excuse”. The use of this idea necessarily leadsggrimary obligation of the state to make the
laws available (known) to its citizens. That is whe call giving prior notice. And the best way
to do that is to publish the laws and this is whire topic of legislative drafting comes to

existence.

Once we start talking about legislative drafting éacus would be the drafter. To talk about
importance of legislative drafting is to talk aboloe importance of the role the drafter is to play.
Usually the drafter is not himself/herself the awitative arbiter or maker of the policies to be
embodied in the provisions he/she draws. This wimivetween the drafter's function and the
ultimate authority in matters of policy has contted to widespread misunderstanding of the
nature of drafting itself. It has been assumed.efample, that the drafter's task is primarily a
task of English composition. He/she is merely aveaer, it is thought, and who is engaged in
putting the ideas of others "into legal languadgait this is to misjudge badly the work required
of the drafter, the responsibility he/she normabyries, and the contribution he/she makes to the
development of law. In fact, a very minor fractioihhis/her time is spent in formal composition,
while the overwhelmingly greater portion of endaavis devoted to research and investigation
clarifying and elaborating the intent of the politaker and assisting in the de- termination of
the best means of achieving that intent. The draiteorder to be effective, must participate
closely and as early as possible in the policy-mglprocess, not, to be sure, as a sponsor of
policy, for a draftsman who would seek to substitois judgment for that of the policy-maker on
significant issues would not only run afoul of msdional ethics but would also jeopardize his
own effectiveness. Participation of the draftethia policy-making process is that of a researcher

and expert technical consultant, who can help thiecypmaker arrive at sound decisions by
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providing data to evaluate the effects of particypalicies, by calling attention to policy
alternatives, and by aiding him in weighing thesfative merits. The phases of the drafting
process are neither sharply distinguishable lolyicabr are they strictly chronological, for each
phase is likely to give rise to new policy issuesquiring research or additional policy

consultation with the policy-maker.

The drafting process begins with the obtaining ¢hgectives for a legislative proposal from
either the legislator who is sponsoring the billfam the legislator's authorized agent. The
drafter then converts the sponsor's request irdpgorform, style and legal terminology and fits
the proposal into the framework of existing statytdaw. The drafter reviews pertinent
provisions of the Constitution, existing laws, astber relevant sources and advises the legislator

of any known problems or conflicts.

3.2.1 Legislative Drafting as a Tool for Social Change

Ann Seidman a renounced legislative drafting wrded educator whose lectures have been
translated in so many languages and whose booksenasd as manuals for so many countries
says the role of the drafter is to bring about @ogaolitical and economic transformation. And
she says to bring about development and sociasfoemation our legislation should promote
good governance. According to her poverty and scheen’t directly proportional to the
availability of resources but rather their allooatand use. Hence if we are going to bring about
development or/and social problem our law shouldtde to pin point the basic social problems
and see how to resolve those and for this goodrgawee is considered the most basic aspect.
To quote directly from her,

“A country’s institutions shape, not only its resoa allocations, but the quality

of that country’s governance. The institutions obvegrnance define a

government’s capacity to manage social and econaesources to facilitate

development or transition. Poor governance consddtaneffective, arbitrary

government decision-making processes — that isfeicteve decision-making by
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non-transparent, non-accountable, non-participatqignd frequently corrupt)

processes *

Good governance is defined ‘@lse manner in which power is exercised in the ngeraent of a

country’s economic and social resources for develept.”?>

Four elements characterize those processes:

1. Governance by rule: decision-makers decide, nosyant to the decision-maker’s
intuition or passing fancy, but according to agrepdn norms grounded in reason and
experience;

2. Accountability: decision-makers justify their ddoiss publicly, subjecting their
decisions to review by recognized higher authogty ultimately by the electorate;

3. Transparency: officials conduct government businegsnly so that the public and
particularly the press can learn about and dekatetails; and

4. Participation: persons affected by a potential sleni — the stakeholders — have the
maximum feasible opportunity to make inputs ancenilise take part in governmental

decisions.

Together, these characteristics tend towards mainta the rule of law, and ensuring
representativeness and predictability in stateonéfiAnn Seidman says the following about the
definition of institutions:
Definitions of ‘institution’ differ. Some emphasifiee rules that govern the
behaviors of the people who constitute the instittsome the participants’
mental orientation towards those rules. All incluttee concept of repetitive
patterns of social behaviors. "Institution” meanssat or interrelated sets of

repetitive patterns of social behaviors. Defining ‘anstitution’ as its constitutive

2 | ook for the interconnection between law and social change, Ann Seidman, etla, legislative Drafting for
Democratic Social Change, Kluwer International London, pp. 7 — 19.

2 |bid.

* Ibid.
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sets of repetitive patterns of social behaviorsuges attention on the central
problem: through their society’s repetitive patterof behavior — their institutions
— people shape the uses of their country’s resaur8anks, schools, courts,
family structures, prisons, farms, social clubgjistéatures, industries, welfare
systems: these and a myriad of other institutioakerup your country’s political,
social and economic system. Historically-shapeditirt®dns define a country.
Their institutions and how they work distinguishearountry from the other. A
country's institutions determine the relative wieadnd income levels of its
population, and of the groups and classes withinThey also determine the

quality of its governance.

It is therefore under the definition given abovatth country’s legislative institution falls with
all its elements. Hence legislators must deviseswwaychange the institutions that fasten poverty
and vulnerability, and poor governance onto fellatizens. The kinds of laws that legislators
enact can play a principal role in ensuring goodegoance that facilitates transition and
development. Even if as a legislator you can nsolke all the problems that are present in the
country, still you can enact laws to create an Bmghnstitutional environment, one which
facilitates the efforts of relevant social actossdevelop and use resources in more desirable

ways.

As a legislator, you may enact laws designed tditae development or transition by different
kinds and degrees of state intervention:
* Direct government management of an agency —Xamgle, the post office, prisons, the
courts;
* Through indirect measures — for example, lawsviding training for cooperative
officers, changes in land tenure rules, or finagegsearch in new products and markets;
» Through the creation of a framework of rules wittvhich individual actors supply the

moving force — for example, contract laws.

What degree of intervention the law should adopa iparticular circumstance depends not on

ideology but the specific facts of the particulacial problem the law attempts to solve.
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To facilitate democratic social change, you as @islator, must do more than pronounce
inspiring policies. You must enact effective legtsin.

That task requires you to perform three law-makiplgs: enacting legislation, overseeing its
implementation, and communicating with constitueki#hether you contribute to all three tasks

depends on your capacity to assess a bill in théginterest.

To assess a draft in the public interest requivasytou as a ‘trustee for the public interest’ asse

it on the basis of reason informed by experience.

To do that — and thus to exercise the legislativegy effectively — you must answer a central

guestion: Why do people behave as they do in tte déa rule of law? This is a question we are
going to answer in the next part of the problenvisgl approach. But even before we have to
answer “Why must governments use law to inducebdedite change? Can it use the legal order
to do so?”

“A law” means a rule promulgated by the state anglémented by officials. A law may take
many forms: statutes, local ordinances, subsidiagyslation, ministerial rules, administrative

regulations, a military junta’s decrees;

“The legal order” means the entire normative sysienvhich the state has a finger. It includes,
not only the laws themselves, but also the instig that make the laws (legislatures,
independent agencies, ministries, and courts) laadimplement the laws (courts, ministries, the

police) (others sometimes call this ‘the legal sgs).

Contrarian’s argument #1:Society makes law; law constitutes an artifacso€iety.
How can society’s artifact change the society thatle it?

Answer: ‘Society’ does not make law. Law-makers — like rgalf — make law. Within
the limits of law, law-makers can use law to balsgisting institutions, or to change
them.
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Contrarian’s argument #2:The ruling class controls both the law-making sgsand the
economy. The ruling class will never introduce ldthat disadvantage the ruling class.
Answer: In every country’s history, moments occur when ampmts of the class that
controls the economy control the lawmaking machinenmediately after the defeat of
colonialism, giant colonial companies often sti#lldh controlling economic power. New,
populist parties held political power. These newtipa had an opportunity to use law to
change the inherited economic institutions. (Totmfthey failed — but that is another
story.)

Contrarian’s argument #3:Many laws do not achieve their stated goals, na tb
accident, or law-makers’ inattention, but becausagilaw to induce social change
cannot work.

Answer: Sometimes, law works. Before an income tax lawgoay paid income taxes.
Without a national election law, people cannot viateational elections. Sometimes law
does not work. In no country does a law forbiddsegual intercourse between unmarried
people achieve 100% conformity to its commands. Phablem is to discover what
makes some laws work and others fail, and therséotliat knowledge to write effective

laws.

Contrarian’s argument #4: Law’s function concerns dispute settlement. Thesla
declare rights and duties to instruct judges hovddoide cases. It has no function in
behavioral change.

Answer: Law has many functions. Among them, it decides wmsp. To facilitate
development and transition, law serves as govertimprincipal instrument to change

problematic social behaviors.

Contrarian’s argument #5: The post-modern school of literary criticism
‘deconstructionism’ — holds that a text’ (the vdsr on their face) has no inherent
meaning. A reader’s own perceptions and valueseshapneaning. A law’s readers — its
addressees — similarly interpret its text to dugirt convenience — and never mind what

the law-maker intended.
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Answer: Words constitute more than silly putty. Societysexbecause we can and do
communicate with each other. We can draft a laviicsetly precisely to convey its core

meaning to its addressees.

Contrarian’s argument #6:0Only the rule’s underlying political decision cdsnnot the
technical process of. stitching words together miaw. Design good policies, and legal
technicians will draft good laws. Study policy, raiv.

Answer: Of course a government must have sound policigml&y, however, does not
enforce itself. You must ensure that a bill suffidly translates its generalities into the

operative commands, prohibitions and permissiorntbefaw.

Contrarian’s argument #7: Behaviors reflect multiple causes. Of these, thes |
constitutes only one. These causes interact in vaysomplex that nobody can say
whether or how law causes behavior. Unless one dmarthat, one cannot use law
purposively. The law and development project beamission impossible.

Answer: Behavior never has a single, determinative cadunsaddition to a law’s words,
other non-legal factors do influence behaviors @Seetion E below). In assessing a bill,
you must understand not only its words, but alsortbn-legal constraints and resources
that will affect the behavior of its addressees. danging the causes of problematic

behaviors, however, law can induce more desiramss

The contrarians overstate the case. Law works somagt(income tax, election law); it does not
work other times. The problem becomes to understhedfactors that produce in one case

effective law, and in another, merely symbolic law.

To help solidify the above arguments and the canatureached following is presented the idea
of the problem solving approach to drafting. Thilea of the problem solving approach in
drafting is considered vital to developing natidike Ethiopia and makes a very good sense to

take good note of.

> 1d., pp. 21ff.
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3.2.2 Problem Solving Approach to Drafting

The legislative problem-solving approach is a mdthogy that seeks to solve or prevent social
problems based on reason (that is, looking at d@lots fas they are in the “real world”) and the
experience of those who are connected with theaspooblem. The legislative problem-solving
approach is simply away to explain problematic bedrain order better to understand the
behavior. By better understanding the behavior, car begin proposing precise legislative
policy responses to change this behavior. Thus/dfeslative problem-solving approach is a
step by step method of finding effective legislatsolutions to social issues or problems. The
basic steps are

A) To identify the problem as it exists,

B) To analyze and explain the problem and creapotineses based on the causes of the

problem,
C) To propose solutions based on the these hypthasd
D) To create a system to monitor and evaluate klosen policy in order to understand

which hypotheses were incorrect (and why) and tdifpahe policy accordingly.

Here are the steps in more detail:

Step +-Identify and describe the social problem and thespns and institutions involved in the
problem.
a) Identify and describe the main problem.
b) What is the problematic behavior and who is oesfble? Identify the persons and
institutions (including current implementing agess)i that may contribute to the
problem).
c) What is the underlying problematic behavior?ntdg the problematic behavior of
these persons or institutions.
d) Identify other persons that are affected bypttablem (usually in a negative way).
e) Identify possible implementing agencies: Anyramges that now have (or could in the
future have) responsibility for implementing thgiative solutions to the problem.
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Step 2-Analyze and explain the problematic behavior anelie hypotheses (explanations)

based on the causes of the behavior.

a) Analyze the problematic behavior of the persamgd institutions (possibly including

current implementing agencies) that contribute e problem in order to create

hypotheses about why these persons and institudicinsr fail to act, as they do.

b) Seven analysis factors to help determine theesaaf problematic behavior, namely

i

B & A A A

i

Rules.
Opportunity
Capacity.
Communication.
Process.
Interest.

Ideology.

c) There may be multiple and overlapping explametior problematic behavior.

d) Create hypotheses or explanations as to theesaafghe problem using the 7 analysis

factors.

Step 3—Propose possible solutions based on these hymsthes

a) Formulating solutions

i1 Finding solutions that address the causes of pmudtie behaviors.

21 Explanations for problematic behavior dictate ptgsolutions.

i1 Where to look for solutions: (a) foreign law andperience, (b) professional literature,

and (c) your own country’s past experience.

b) Designing implementation provisions.

i.  General categories of solutions:

— direct measures,

— indirect measures, and

— educational measures.

ii.  Choose an implementer from the following typesngplementers:

courts and tribunals,

administrative agencies,
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— public corporations, and
— private-sector organizations.
iii.  Choose between using an existing implementer abkshing a new one.
c) Elaborating alternative solutions.
d) Assess the costs and benefits of each of thgllpessolutions and choose the solution most
likely to solve the problem in the most effectivayw
i. Purposes of cost-benefit analysis.
ii. Monetary and non-monetary considerations.
iii. Basic methods of analyzing costs and benefits.
— Comparing the chosen policy with doing nothing4tas quo” analysis).
— Comparing the chosen policy with alternative pelci
e) Judging between alternative solutions.

f) Combining the provisions into a comprehensiviégyo

Step 4—Create a system to monitor and evaluate the chosky in order to understand which

hypotheses were incorrect (and why) and modifypiblecy accordingly.

To further explain in detail the problem-solvingpapach to legislation, the essential job of a
professional legislative drafter is to make sura the legislation will solve the problem being
addressed by the sponsor (proponent) of the I¢igisldt is very important to ask the right kinds

of questions of the proponent of the legislatiororder to understand the “actual”’ intent of the
legislation, not just the “superficial” intent thatay appear in the words of the draft. The
problem-solving approach is a practical tool yon oae to obtain (or seek) the information you
and other policymakers will need to put togethgidiation that is actually effective in solving

social problems in society.
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Step 1—Identify and describe the social problem aheé persons and institutions involved in

the problem.

Identify the social problem.

Legislations should be designed to fix social peofd. Therefore, drafting effective legislation
requires the drafter to be able to precisely idenktie social problem or issue to be addressed by
legislation. You must ask yourself and others imedl in drafting the legislation, what is the
problem the legislation seeks to solve? What argswat to state the problem? (e!ghere is

no law on [topic]”.) What is the best way to state the problem?,(d=gwal farmers are unable

to get their crops to market in a cost-effective/ivp

If possible, state the problem as a specific actioromission on the part of the persons and
institutions involved in the problem. In doing thigu must distinguish between causes and
conditions. In order to do this, you must identffyno may be responsible for behavior that
contributes to social problems and what exactlybleavior is. That is, you must determine who
— whether stakeholder or implementing agency (@h)e- is responsible for what problematic
behavior. Remember that, you are not blaming thsops or you are identifying. (So, for
example, it is not the farmer’s fault that he carget his crops to market.) That is what is meant
by distinguishing between causes of the problemthadconditions of the problem. Here, you
are describing the conditions. Later, you will séelexplain the causes. Finally, you must also

identify the persons and institutions that arecéd by the problem (usually in a negative way).

Who is responsible?

Identify the persons and institutions (includingreat implementing agencies) that contribute to
the problem. Here, the first step in more precisigcribing the social problem is to separate
“symptoms” of the problem from actual problem bdbavThat is, you must be able to

distinguish between causes and conditions. Thisoisto say that you should disregard the
symptoms. However, in order best to begin at ttaiges we must move past the “symptoms” and

search for the problematic behavior. When we fihd problematic behavior we will also

Page 48 of 294



discover the persons or institutions that eithertigbute to, or are affected by, the problem. At
this stage you must ask, who is involved (geneyaity the problem? (This can include
individuals, organizations, and Government agencieédore specifically, what persons
(individuals, organizations, governmental agenciem)d what behaviors (actions or
inactions/omissions) of these persons actually rdmrie to (or cause) the problem? In other
words, who is contributing to (or causing) the peott? And what are they doing (or not doing)

that is contributing to (or causing) the problem?

What is the underlying problematic behavior?

Identify the problematic behavior of these personmstitutions.

Each social problem is caused by more than onelg@ratic social behavior. Therefore, it is
important to identify each of the problematic bebes; even though the ultimate policy or law
may not deal with all of them. You can use the &hsicof questions below in order to help

identify problematic behaviors.

Checklist of questions for identifying problemdtehaviors:

» What are the overt manifestations of the problem?
Who is directly affected by the manifestations?
Where is it happening?
When is it happening?

Whose behavior causes or contributes to the prodisesuatly?

YV V V VYV V

Whose behavior causes, contributes to, or pertmtptoblem indirectly?

(NOTE: This checklist is not comprehensive. These arenekes of the most basic types of
guestions that are generally applicable. Moreowet all of the questions above may always be
applicable in the examination of every social peofl The drafter should ask whatever questions

are appropriate.)
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Identify other persons that are affected by thebfgm (usually in a negative way).

Who is affected by the problem? In what way ars¢hmersons affected?

Identify possible implementing agencies.

Any agencies that now (or could in the future) haesponsibility for implementing the

legislative solutions to the problem.

What is an “implementing agency”? The term “implenigg agency” means an organization or
person assigned with the duty to implement a gnee. Usually, the implementing agency is
one or more governmental organizations (or off)iaBut sometimes a pseudo-governmental or
nongovernmental entity is given responsibility forplementing the law. When addressing a
social problem through legislation, it is essentiathoose an appropriate implementing agency
(or agencies) to carry out the solution to the f@ab It is also important not to exclude a
potential implementing agency before an approptegeslative solution has been chosen. This is
because often the choice of solution will deterntime choice of the appropriate implementing

agency. And solutions are not chosen until a thginanalysis of the problem is completed.

Step 2—Analyze and explain the problematic behavéad create hypotheses (explanations)

based on the causes of the behavior.

A) Analyze the problematic behavior of the persand institutions identified itStep 1'(above)
that contribute to the problem in order to creagpdtheses or explanations about why these
persons and institutions act, or fail to act, &ytto.

B) Seven factors to help determine the causesatfi@matic behavior.

The legislative problem-solving approach uses semlytic factors to help explain why the
problem is occurring. Each factor focuses on orpeetsof a behavior and asks questions that
will lead to a better understanding of the problamad helps to come up with more meaningful

policy responses. The seven factors are descridledvb
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1- Rules The term “rules” most often refers to law, rule, social norm that affects a
stakeholder (regulated person) and contributesh® pgroblematic social behavior. Some
examples of ways in which the rules contributehs pproblem are the following:

a) Laws which are vague or ambiguous.

b) Laws that permit or require the problematic hédra

c) Laws that do not address the causes of thegrailc behavior.

d) Laws that do not provide for accountability reir implementation.

e) Laws that grant too much discretion in their lenpentation or that too

greatly restrict discretion.

2— Opportunity. The term “opportunity” refers to the circumstancescasion, chance, or
probability that a stakeholder has to engage inpghablematic social behavior, to obey or
disobey a law, rule, or social norm. One possibxangle is the opportunity of governmental

officials to engage in corrupt behavior (such aseating or soliciting bribes).

3—Capacity (or ability).The term “capacity” refers to the ability (or inlétly) or capability that a
stakeholder has to engage in the problematic sbeiaavior, obey a law, rule, or social norm.
Capacity also includes any obstacles that may iempmedprevent the stake holder’'s ability to
engage in the problematic behavior or the inabtlityengage in desired behavior. (In practical
terms, “capacity” often overlaps with “opportunity’'Some possible examples that address the
“capacity” factor are: inability to obtain credlgck of expertise, or lack of transportation (for

example, a farmer who cannot get produce to market)

4— Communication The term “communication” refers to the effectivemevith which a law,
rule, or social norm is communicated to the stalddrs affected by the law, rule, or social
norm. If people do not know what actions the lawnmts, requires, or prohibits, how can they
possibly be expected to act in conformity with lae? It also includes communication between
implementing agencies (regulators) and stakeholderd among different implementing

agencies.
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5— Processes and procedure$he term “process” refers to criteria and procedufor other

pragmatic or logistical aspects) that
a) explain the decision-making process that leastakeholder to decide whether
to conform or not to conform to a law, rule, or isb@orm, and b) encourage or
discourage a stakeholder in confronting the probtemsocial behavior. This
factor is particularly important in the case of amstitution (such as a
governmental agency, a corporation, or other coxnpiganization), in which the
decision-making process is not vested on a simglvidual; how an institution’s
complexity, structure, and procedures can affeetitistitution’s decision on its

course of action — especially when it comes to otgeyr disobeying the rules.

6— Interest and incentive (or disincentive)The term *“interest” refers to the incentive or
motivation (both material and non-material) fortakeholder to engage in the problematic social
behavior. This is the stake holder’'s perceptiorthef personal costs and benefits of complying
with the law, rule, or social norm. Many types ddrgonal incentives or motivations may
constitute an interest that is sufficient to affectcontribute to the problematic social behavior.
This factor also includes “disincentives” that discage good behavior. Some possible material
incentives (or benefits): Money or increased emgdoyringe benefits. Some possible non-
material incentives (or benefits): Personal ortmal power or the esteem of family, friends,

associates, and others.

7—Ideology. The term “ideology” refers to the values and atiés that shape how we look at the
world and, therefore, shape our decisions. Ideoklgy encompasses any subjective motivations
that do not constitute “interests”. These are thekhjrounds and personal values each person
brings to any set of circumstances, which, in taffect how the person behaves in the face of
those circumstances.
C) There may be multiple and overlapping explamatifor problematic behavior.
Remember that often more than one factor may ictdw affect or contribute to the
problematic behavior. For example, a rule affecarerson may require the person to do
something that cannot be completed because therpksks the capacity to do it. In this
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example, the “rule” factor has combined with theagacity” factor to explain the
problematic behavior.
D) Create hypotheses as to the causes, based maukes of the problem using the 7

analysis factors.

Step 3—Propose possible solutions based on youlaggtions.

In this session, we will discuss a) where to lookdolutions, b) what to consider when deciding
how to implement the solution, c¢) the importancelaborating several alternative solutions, and
d) how to test the possible solutions for adequamjuding how to conduct a basic cost-benefit

analysis.

A) Formulating solutions.

The next step is to propose solutions for eachethuses of problematic behavior you have just
identified, and then to combine the solutions iatpolicy that will address the social problem
you originally identified.
1-Finding solutions that address the causes of probl&c behaviors.
Now you must a) propose possible solutions to ezcthese causes, and b) use the
individual solutions to build a comprehensive pplic
2— General categories of solutionEhere are three general categories of solutionsctd
measures, indirect measures, and educational nesasur
(a) Direct measures address factors associatedmgltest or incentive. Direct measures
include both punishments and rewards.
Some examples of direct measures might include
» afine for violating a policy (punishment),
» tax benefits that encourage certain types of bssegor activities (reward).
(b) Indirect measures. Indirect measures addressrfaassociated with opportunity,
capacity, communication, and process. Such measamegenerally not rewards or

punishments.
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(c) Educational measures. Educational measuresganerally aimed at influencing
ideology, but may also deal with capacity in silas in which the capacity factor
involves a lack of information or expertise.

3— Explanations for problematic behavior dictateagudial solutions.

It is important to think of the analytic factorstranly as factors that affect or contribute
to problematic social behaviors, but also as factor to which new policy or law should
focus on in order to change the problematic bemaVioe table below shows the general
types of solutions that are suggested by the peaticategory of problem they address.
(Problem, Factor, Possible Solution(s))

Opportunity: Indirect measures that include a) eliminating oppaty to engage in the
problematic behavior, or b) providing the opportynio engage in the desired or
preferred behavior.

Capacity:Indirect measures, educational measures thatdaclu

a) limiting the capacity of the stakeholder to eggan the problematic behavior, or b)
capacity-building to improve or enhance the roleupant’s ability to engage in the
desired or preferred behavior.

Communication:indirect measures that include provisions for infimg those affected
by the rule or law, so that they are aware of vthatlaw or rule requires, permits, or
prohibit and can, therefore, conform their behawippropriately.

Process:Indirect measures that simplify or eliminate oyecbmplicated processes or
procedures.

Interest:Direct measures (reward and punishment) that dieclu

a) eliminating or reducing the interest or inceativ engage in the problematic behavior,
or b) introducing or increasing the interest oreimive to engage in the desired or
preferred behavior.

Ideology: Educational measures that show the negative aspécthe ideology and the
positive aspects of the solution.

4— Where to look for solutions.

Your own ideas, based on logic and your experieace,the first place to look for
solutions. Other possible sources for solutiontupte a) foreign law and experience, b)

professional literature, and c) your country’s guast experience.
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A) Foreign law and experience: Foreign law and erpee — including both successes
and failures — can be an important source for swigt
B) Professional or academic literature.
Professional or academic literature may also peaidjood source of ideas for proposing
solutions.
C) Your own country’s past experience.
Your country’s own past experience can also prouddas for solutions.
Designing implementation provisions
You must make it clear in your policy that “the ilmmentation provisions” are
responsible for implementation of the policy. Yolsoa must select, choose an
implementer that has adequate structure, procemsésgsources.
= Choosing an implementer. Once you have considéredypes of measure you
need, you must next choose an appropriate bodypéement the measure. Who
will be responsible for administering the provisonof the legislation? What
governmental agency or official, or private orgaian or person, is responsible
for oversight of the persons that are involvedhe problem (identified above)?
There are 4 basic types of implementers:
» Courts and Tribunals,
» Administrative Agencies,
» Public Corporations, and
» Private-sector Organizations.
Each type of implementer has both advantages aadivintages
Courtsare the most formal tribunals in a State for resgi\disputes between
various parties.
Other tribunalsare less formal types, which are sometimes estaddito deal
with specific issues.
Administrative agenciemclude governmental ministries, departments, and
other public entities.
Public corporationscan also be important tools in carrying out public
policies.
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Private-Sector Organizationsinclude hospitals, universities, research
institutions, charities, and other non-governmeatghnizations.
b) Choosing between using an existing implementestablishing a new one.
You may find that existing implementers are unablecessfully to implement the
measures called for in your policy. In such a cyse, will have to weigh whether to
establish an entirely new entity or to use an agsbne. Is a new official or agency or an
existing agency appropriate to administer the lage? Does the administrator need
additional powers, resources, or personnel? If sistieg agency is appropriate to
administer the legislation, does the agency neeuhreded authority, resources, or
personnel?
c) Elaborating alternative solutions.
At this stage, it is important to include severasgible solutions. Later, you will choose
from among these possibilities to identify youraiproposed policy solution.
d) Assess the costs and benefits of each of tlebpsolutions and choose the solution
most likely to solve the problem in the most dffeavay.
In order to determine which of the various possgakitions will be most effective, you
must ask the following questions:
Do the foreseen benefits of the policy outweigh ¢bets? If so, how does the ratio of
costs and benefits compare to the current situgtioe “status quo”) and other policy
alternatives? To answer these questions, you nonstuct a basic cost-benefit analysis of
each of the possible solutions.
» Purposes of cost-benefit analysis.

The cost-benefit analysis provides a thresholdifoether a particular legislative

policy solution to a social problem will be mordeetive than the current state of

affairs. That is, a chosen policy must provide mbemefits than it costs. The

cost-benefit analysis also helps to quantify thetx@and benefits of each possible

choice of policy solutions in a comparative wayisTénables choosing the most

effective among the alternative proposed solutions.

*» Monetary and non-monetary considerations.
It is important to consider in a cost-benefit asayboth monetary and non-

monetary costs and benefits.
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» Basic methods of analyzing costs and benefits.
In order to determine the relative costs and b&naBsociated with your possible
policy solutions, you must
ask what would happen if there were no change enctirrent policy (that is, if
you kept the “status quo”), At this point, it isopably relatively easy to
determine the costs of taking no action. Also msike to include in the analysis
any benefits of taking no action (since someonefisn benefiting from the
current state of affairs).
compare the costs and benefits associated witlalteenative policy solutions.
Here, analyze each of the alternative policy sohdito determine how they
compare to each other in terms of how well themiglate or reduce of the current
social problem. Also make estimates of the relathanetary and non-monetary
costs of implementing the alternative policy sauos.
5- Judging between alternative solutions.
After conducting a basic cost-benefit analysis led various possibilities, you should
choose the most effective solution to include paraof the larger comprehensive policy.
6— Combining the provisions into a comprehensidepo
After you have chosen provisions that deal effetyiwith each of the causal factors you
have identified, you will combine the provisiongara comprehensive policy. You can
use a checklist to “test” whether the comprehengoley will be an adequate solution.
Following is a Checklist to Ensure Comprehensivdicl?o which will provide an
Adequate Solution:
» Does the policy actually induce the desired beh&vio
» Alternatively, does the policy eliminate or redube problem behavior?
» Does the policy systematically address each ot#usal factors you have
identified?
» Does the policy prescribe appropriate implementaggncy behaviors
likely to result in :
a) Effective implementation, and

b) Implementation that is consistent with good goaeace?
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» Can the government allocate sufficient resourcesensure effective
implementation?

» Are there sufficient provisions for reviewing theeM and making changes
later if required?

Step 4—Create a system to monitor and evaluate ¢hesen policy in order to understand
which hypotheses were incorrect (and why) and mgdife policy accordingly.

Review Questions

1. What do we mean by legislative drafting?

2. How is legislative drafting from other formslefjal writing?

3. How could legislative drafting be used as a fookocial change?
4. State some of the basic steps in the problewingpapproach.
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Chapter IV:

The Research Process

The drafting process though seems to start whetegiglator puts pen to paper, actually begins
earlier as there are some other more importantg@imor to that. First the drafting process as in
any other writing should start by planning. Foreeffve writing one need to have outlines that
are going to guide throughout the writing procesplans help order and list. But before we even
start to talk about writing, we should set the titakle, which is going to guide all the planned

processes go through the actual writing procesaeTables give the drafter a clear program of
action .Moreover, there are times when this tinbdetacould be drawn by or between the drafter
and the organ initiating and supervising the diaft. In such a case the time table not only
serves as a guiding line for the drafter, but s deneficial for the supervisor to plan ahead on
the next processes of adopting the legislation. Time table shall take into account the

following:

* The steps that need to be followed for that pddrcdrafting and the time needed to
complete each of the steps.

» Activities that need to be conducted to draft, kikssultation.

* The length and complexity of the legislation.

* The level of the controversy of the issues involved

* The scope of the law’s potential impact.

« The urgency of the laf’

After we get our time table we follow through itcaoonduct different activities. The next step is
impact assessment. The drafter needs to checkdbalgle impact of the up coming legislation
at different levels, based on which different cdtadions could be conducted. The assessment
could be done at the level of:

» Various social strata,

» Different valued interests

**1d., pp. 85 — 126.
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o0 Human Rights,
o Good governance
o Environmental protection, etc

« National economy, by cost assessment and/or castfibanalysis’’

Then follows conducting the research. How the me$e#& conducted and how the research
report is to be prepared is covered in the follgwsection. Now we will look at the importance

of outlining and writing plans once we are in theldte of the drafting process.

For a professional writer who must organize extengind complex material, spending time
creating an outline or writing plan almost alwagses time in the end. An outline or plan will
keep you from backtracking, repeating yourself,amig a key point, or finally discovering what

it is you want to say after you have written theolething the wrong way.

But creating order in extensive and complex madtésianot an easy task; it takes the writer’s
complete attention. Consequently, it deservestadislock of time for just that task. Don't fall
into the trap of trying to create order at the saime you are drafting sentences and paragraphs.
That approach is needlessly stressful becausecggo/ou to keep track of several big tasks all at

once.

Writing a good outline or plan may also mean thau yhave to change some of your
preconceived ideas about outlines. First of ak tut line or plan is for ydf (this is one
difference with time tables that could also be giesd with the initiating organ) ,therefore try to

design it as you feel comfortable and not as yeusapposed to write in the final draft.

7 |bid.

2 bid
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Section I. The Role of the Draftef®

4.1.1 Ethical Responsibility of the Drafter

This Chapter tries to show how legislative polioulkd be used to deal with social problems. In
the course of these Chapters, the author of thperpaiies to use traffic jam as show case in

legislating and drafting as problem-solving metHodgy.

This Chapter also tries to show how to make usalloifore mentioned steps while writing a
formal Research Repoit a manner that helps justify the proposal tonaele.

4.1.2 Writing the Research Report

A ‘Research Reportis a tool to control the quality of a draft polioy law. This report gives the
drafters and other parties the information requitedreview (or check the quality of) the
proposed policy or law. It is also an advocacy doeent justifying and arguing for the solution
the drafter proposes by relying on the drafter’s@glity of research, b) soundness of logic, and
c) ability to make the reader see the benefith®fchosen policy solution over other alternatives,

including doing nothing (that is, maintaining thetdtus quo”).

Function of the research report

The research report serves several functions.,, Rijgstifies the choice of policy by detailed and
systematic analysis of the social problem usingcldigsed on experience. Second, it provides
information to the reader about the methodologydusearrive at the conclusion. Finally, it
provides information and justification for the mylior law makers (in addition to the drafters)

that they can use to influence other decision ngker

21d., pp. 41 - 49.
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Structure of the research report

The research report described here contains fous:p@) identification of the characteristics
and scope of the social problem, (2) explanatidrih@® problematic behavior(s) that contribute
to the social problem, (3) proposed solution(s}the social problem, and (4) provisions for

implementing, monitoring, and evaluating the praabsolution(s).

Part 1 — Identification of the characteristics asebpe of the social problem identifies the scope
of the social problemincludes identification of probable role occuparind implementing

agencies.

Part 2 — Explanations of the problematic behaviprehe ROCCIPI problem-solving
methodology

The ROCCIPI problem-solving methodology is simplyay to explain repetitive problematic
behavior in order better to understand the behaBghbetter understanding the behavior, we can
begin proposing precise policy responses to ch#mgebehavior. ROCCIPI is an acronym for
the seven categories or factors that provide eapilams for problematic behavior. Each factor
focuses on one aspect of a behavior and asks gugshiat will lead to a better understanding of
the problem and more meaningful policy responsbssé& factors are a) rules, b) opportunity, c)

capacity, d) communication, e) interest, f) processl g) ideology.

This part of the research report systematicallyréras each ROCCIPI factor for the identified
role occupants and implementing agencies, explgitiow each factor contributes to the

problem. Make sure to acknowledge factors thatataantribute and briefly explain why.

Part 3 — Proposal(s) for solution
This part of the research report contains proposeldtions addressing every contributing
ROCCIPI factor. These proposed solutions are themstormed from separate proposals into a

single unified policy statement.
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Part 4 — Implementation, monitoring, and evaluation

This part of the research report proposes impleatiemt, monitoring, and evaluation provisions,
as well as provisions for making future changesstFit must include provisions for effectively
implementing the proposed policy. Second, it mustlude provisions for monitoring the
proposed policy after implementation. That ishiosld have an adequate control and evaluation
mechanism to measure the policy’s effect and effecess. Finally, it must include a procedure

for making necessary changes in areas in whicpdhey falls short of expectations.

Checkilist for the research report

To recap: This outline should be treated as alflexguide, not a straitjacket. Evefgesearch

Report’ constitutes a special case.

First try to attract the readers’ attention to sieeial problem’s importance and the necessity of
considering a possible legislative programme toluesit. If used, it should lead logically into
the body of the report as here outlined.
1. Brief statement of the problem and the bpfsposed solution.
2. Fitting the social problem addressed by thiario the larger context. Frequently, the
problem constitutes a small part of a much larges. @he research report’s introduction
should indicate the particular problem’s relatiapsio the larger social problem and that
larger legislative programme.
3. History of the general problem.
4. The difficulty the bill shall address.

1. Brief-Introduction

Relate the specific difficulty to the larger corttexdicate the difficulty statement’s function in

the logic of problem-solving, and outline the canttef this section

2. The nature and scope of the difficulty’s supafi manifestations as they affect human,

physical, or financial resources
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(a) Frequently the social problem manifests itaslfa problem in resource allocation. If
the social problem appears first as a questioresdurce allocation, the drafters should
here describe the nature and scope of the resouncsglocation.

(b) Under this heading, as under most of the hegdaf this checklist, drafters should

include the relevant descriptive hypotheses andl#te that warrant them.

3. Whose and what behaviors constitute the ditfie

a) Law can only address behaviors. Having idermtififee mis-allocation of resources, for
example, this section of the report should descitilgerelevant primary role occupants
and implementing agencies and the aspects of batiaviors that prove problematic.
(Not infrequently, even the difficulty’s superfitimanifestations consist of problematic
behaviors, like unfair trade practices, domestaerice, motor vehicle traffic problems

or dishonest banking practices.)

b) In describing the role occupants and their bemavwhich comprise the social

problem, drafters should differentiate between $beeral sets of role occupants. The
explanations for each of these sets of role ocdspaehaviors undoubtedly differ, so to

change those behaviors, the drafters will firstehvidentify the specific causes for each,
and then draft measures to change those causesaud®ecthe problem-solving

methodology’s solutions logically derive from exmdions, to ignore these differences
among role occupants and the different causesenf biehaviors make it likely that the

bill will not induce all the new behaviors neededsblve the problem.

4. Comparative law and experience

5. History of the difficulty

6. Who benefits and who suffers from the presiaudtion.

A significant part of the social cost-benefit arsadyof the preferred solution — that is, the social
impact statement — should focus on the new lawb@ble impact on different groups in
society. To articulate the impact of existing lawtbese groups constitutes a necessary predicate

for that social impact statement.
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7. Brief-conclusion.
Summarize the section; indicate the connection éetwthe statement of the difficulty
and the explanations section that follows by statin
‘Explanations to the Causes of the Behaviors th@h@rise the Difficulty’
A) Brief-introduction. Describe the function of @a&nations in the logic of problem-
solving; and outline contents.
B) Where relevant, discuss history and comparataw® as possible sources of
hypotheses as to explanations

C) Relate concepts, with respect of role occupaahé behavior 1:

The ‘Research Report'should group together the explanatory hypotheses the evidence
relating to each set of behaviors. Occasionallgrafter may want to vary this practice. For
example, if dealing with three role occupants aeddviors all subject to the same existing rules
of law, a preliminary section on the law followeg three separate analyses of the ROCCIPI
factors causing the three different behaviors mgbvide a more effective organization of the
report.

» The state of the existing law (‘rule’) as it pretemears on the behavior or role
occupant A as identified in the difficulty part. ¢@drs behave within a cage of
laws. Almost invariably, by the time a law comeghe point of drafting, earlier
laws have addressed the difficulty, although fredyeunder a title different from
that under consideration. Usually, more than omerkates to any given social
problem. Drafters must resist the temptation tagdeanly for a law that has a
name similar to the title of the social problemgumestion. Instead, they should
take care to discover all the legislation (from doamstitution through legislation
enacted by national and provincial legislatureadministrative regulations) that
bear on their particular problem.)

* The non-legal factors that may affect the probleertaghaviors.

A) Objective factors:
» Opportunity;
» Capacity;
» Communication of the law;
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» The effect of the role occupants’ decision-makimgcpss on their
decisions.
B) Subijective factors:
» The role occupant’s interest (‘incentives’), indlugl the effect of
potential sanctions;
> ldeology (values and attitudes) as it affects tbhke occupants’
behavior.
» Where relevant, the foreign experience as to plessduses of the
behaviors at issue
If more than one role occupant or problematic belraexists, repeat, for each
successive set of role occupants and their belgavior
If implementing agency behaviors seem problematjgeat, for the implementing
agency. (The behavior of the imple-menting agenaystitutes a factor in the
primary role occupant’s circumstances that to oegreke or another the role
occupant takes into account. An implementing agsmafficials act in the face of
a rule addressed to it.) An explanation for thd$eials’ behavior in the face of a
rule follows the same general structure as an egfilen for any other role
occupant’'s behavior in the face of a rule. To amalgthe causes of the
implementing agency’s problematic behaviors, theeefuse the same checklist
for non-legal factors mentioned above. (Becausdementing institutions always
comprise complex organizations, however, analysisglly requires focus on the
implementing agency’s decision-making processesmaoAt invariably, the
research report will have to review the causesrolblpmatic behaviors of central
agency decision-making officials.)
Foreign law
Brief-conclusion. (Summarize this section, anderaite the connection between
explanations and solutions. The brief-conclusiory mantain a brief list of the
explanation for each set of behaviors identifiedhia difficulty section. That list
comprises a summary of the causal factors whichptieéerred solution — the
proposed bill's detailed measures — must alter lonieate to induce more

desirable behaviors.)
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Proposal for Solution

Brief-introduction. Note the requirements that thgic of problem-solving imposes on
the proposed solutions. List alternative potenpisdposals for solutions that logically
seem likely to alter or eliminate the causes o$taxgy problematic behaviors.
a) The persuasiveness of a justification to a ctamable degree depends upon whether
you have convinced the readers that you have oceresidall the logically-possible
potential measures for inducing the behaviors ddsiand that, all things considered,
your preferred solution (the specific measuresauarybill) really does constitute the best
available.
b) Drafters may obtain ideas for alternative solui from three principal sources:
comparative law and experience; scholarly booksjaumchals; the drafter's own ideas.
Describe the details of your bill’'s major provisgn
a) This section should describe and explain evaportant provision of your bill. If the
bill seems unusually long and detailed, you mayswm®r, in addition to the research
report’'s more general analysis, using an annothiido explain specific provisions’
details.
b) This section should include a detailed desaiptof the proposed implementing
agency, with a special focus on its decision-makpngcesses and the provisions for
participation, accountability and transparency.
Demonstrate how the preferred solution addressesatses of the difficulty as revealed
in the explanations section. (Use the ROCCIPI rebeagenda as a device to predict the
behaviors of the bill's addressees.)
Analyze the costs and benefits of your bill, byluaiing
(a) economic costs and benefits,
b) Non-quantifiable social costs and benefits,
c) Social impact statement, which, among otherghishould include:

» Impact of the bill of different social groups, esjadly on the poor, women,

children and minorities.
» Impact of the bill on valued but poorly represenietirests, especially on the
environment, human rights, and the rule of law toedprevention of corruption.

Monitoring performance:
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» Show how your bill provides for monitoring and avating its implementation.
(Here, list alternative monitoring devices and gigason for the one included in
your bill.)

» Foreign experience in monitoring implementatiormoélogous laws.

» Brief-conclusion.

Section Il. Notes on writing style for the researchieport

This section provides specific guidance about howtite the research report (that is, the style
of the report).

Use clear and simple language

Keep the language of the report clear and simgie. depth of your analysis and quality of logic

can easily be lost in an attempt to impress thdeewith the size of your vocabulary.

You should use the following general rules in érgftclear sentences in your report.

Rule 1.Write brief sentences. These should generally denore than about 17 words long.
More words than necessary, are not likely to beetstdod by many readers. If a sentence is too
long, break it into shorter sentences.

Rule 2.Place the most important concept at the end aofehnéence.

Rule 3.Keep together the subject and the verb, the pérsscompound verb, and the verb and
object. Thus, the sentence core should be as fellembject — verb — object.

Rule 4.Use as few conjunctions (such as “and”, “or”, “Duats possible.

Rule 5.Write sentences using nouns and verbs ratheru$iag adjectives and adverbs.
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Rule 6.Avoid connective words and phrases (such as “hewietthus”, “therefore”, or “It is a
fact that...”).

Rule 7.Avoid passive sentences. Instead, use activersmede

Rule 8.Avoid the verb “to be”, in any form.

Use “signposts” to guide the reader through thélera-solving methodology. It is important to
provide a brief explanation of the problem-solvimgethodology in your introduction to the
research report and then to provide updates thauighe report on your progress in using the
methodology. These updates are called “signpostsatlse they tell readers where they are,

where they have just been, and where they are garg

For example:
“The previous section identified the social problemtraffic jams in Merkato
and, as a contributing behavior, careless drivergpping at unmarked stops. The
problem-solving methodology requires that next shde examined what factors
influence the careless drivers to act as they dodésstanding this can create a

policy that might efficiently and effectively death the problem.”

Mention sources of information used in the reseagport

Provide references or citations to the sourcesfofmation you use in the research report (such
as facts, data, and quotations) using

o footnotes,

0 endnotes, or

o bibliographic references.

It is advisable to use a standardized format, € erists, for citations, but any format that clearl
identifies the source so that a reader may loteténformation will be sufficient.

Page 69 of 294



Rules for drafting policy

There isn’t a particular formula to be used onuke of language, whether it is for the research
report, for the draft document itself or for wriirn general. However in the area of legislative
drafting, as we have said in Chapter One earheretare a lot of “Dont’s”. And for the research
report in particular, there are general rules sauld be followed so that all the hard work you
put into the research report is translated int@fective policy or law. These are for the most
part principles that you will repeat in the bodytbé legislation you are working on. They are

the following™°

Rule 1. Avoid vague language.

Rule 2. Avoid ambiguous words.

Rule 3. Cover the entire “"domain”.

Rule 4. Use rigorously consistent language.

Rule 5. Avoid redundancy.

Rule 6. Adopt words from related policies or laws.
Rule 7. Avoid ambiguous modifiers.

Rule 8. Use ‘and’ and ‘or’ carefully.

Rule 9. Keep sentences short.

Rule 10. Use tabulations freely.

Rule 11. Draft in the positive.

Rule 12. Avoid using the verb ‘to be’.

Rule 13. Use vocabulary adapted to the policy sieea
Rule 14. Put the most important concepts at theoétite sentence.

Rule 15. Avoid incorporation by reference.

In Chapter One, we have tried to introduce the iolelegislative drafting in general and have
dealt with the approach that should be followedesigning policy and conducting the work of

301d., pp. 187 — 198 & 262 — 278.
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drafting, i.e. the problem solving approach. And fiist part of this chapter has dealt with the
first step in the drafting process i.e. preparing tesearch report. As has been said earlier, the
‘Research Reporttloes not only serve as a persuading instrumeplaice of the drafter and in
the face of computing legislation, to be eye caighn the prioritization process, but also serves

as a guideline for the drafter.

4.2.1 Role, Responsibility of the Drafter Substantiation

The early involvement of the drafter in the ledisi@a process is highly essential. The drafter
should not be considered and is not a person tagehaocuments into legal language. But
should be a person who advises in policy desigd t@n work in resolving the social problems,
following if possible the problem solving approatibcussed with in.

The drafter as the person bestowed with this dutgsothe responsibilities ofonfidentiality’
and ‘loyalty’, declining inappropriate instructions are not inel with the Constitution and

principles of Human Rights Ethiopia has alreadypaeld.

4.2.2 Prioritizing Proposed Bills®

A recent workshop in a developing country illustchtmany law-makers’ difficulties in deciding
which bills to draft first. Most of the country’'szhabitants confront a grossly inequitable
distribution of land, widespread unemployment, engcgaps between rich and poor that reflect
long-standing ethnic cleavages, and grossly inaategschooling, health facilities and housing.
A new, populist government had won elections, lmnpsing to dramatically improve quality of
life.

The workshop organizers had requested the pamigpfaom government ministries to bring
with them their ministries’ priority drafting prajes. Senior officials from the Ministry of Trade

and Industry — presumably responsible for plantragsformation — brought three projects: to

*1d., pp. 51 - 72.
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license highway tow trucks; to permit corporatidosuy in their own shares; and to repeal the
usury law (which prohibited charging interest ofren¢than 29% per year). Surely no one could

claim these as central social problems!

This section looks at:
A. How prioritization works in most countries, ayalur role as a drafter of legislations in
the process;
B. General criteria as guides to prioritizatioratiernative legislative proposals; and
C. Prioritizing proposed laws likely to affect theople's job opportunities and quality of
life.

Every day you hear demands for new laws. Governsneexer seem to have enough resources
for drafting, enacting and implementing them ab. &void wasting time and money on relatively
unimportant bills, you as a drafter for the law-mgkhe executive and the legislature, which
work together, should understand the value vestegrmritization when it comes to drafting

transformatory legislations

4.2.3 Haphazard Prioritization

Decisions met over prioritizing proposed legislatim developing and transitional countries,
often seem reached haphazardly. In reality, toenpfthose processes assist the beneficiaries of
the existingstatus qudike, for example, gives them the opportunity t@gs for unimportant
measures to be taken that leave intact the insiiait causes; factors believed to be cause of a
growing 'have-have not' gap. That seems to refleeztskewed nature of the need to prioritize

from among legal issues and institutions of whigdmarily the executive body is cognizant.

4.2.4 Prioritization from Among Institutions: An overview

In most countries, most bills originate in the eaxee branch, mainly in the ministries, as
government bills. While implementing existing lawsinistry officials frequently identify new

problems that call for new legislation. Occasiopgtlarliamentary committees or staff members
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or a legislator prepare the initial draft of thdl.bMinistries usually submit their proposed
legislative draft to some governmental body thabrgizes all the country's drafting proposals.
In some countries, ministries submit their projetisa Cabinet Committee on Legislation,
composed of senior ministers, which determinesripigs. In others, ministries simply forward
them to a Central Drafting Office, which allocattssscarce resources to bills its board considers
more important. In effect, then, the Office deteres the bill's priority. Whatever the

institutional structure, in practice prioritizingefjuently seems completely haphaz4rd.

Taking advantage of the unsystematic prioritizatwacess, political leaders, not infrequently,
press hardest for bills they prefer most. Thosé #ie best channels to decision-makers — almost
everywhere, those with power and privilege — usuadin priority for bills that advance their

interests.

In this regard there are generally two types ofesys: the continental tradition, where a specific
organ or ministry would have its own legislativdiad and would draft bills of its own interest.
The other is that of the British tradition, whiclasha central legislative organ, where all
legislations are drafted by an independent ceotgdn. Both systems have their own advantages
and disadvantages. The centralized system is maosihgidered advantageous because it is
economical, as it collectively uses the resourdecated for drafting as well as provides
consistent standard. On the other hand, someizetihis system pointing to the fact that it
employs specialized experts, while the continersigdtem enables legislators to draft on
particular areas, enabling them to become experdseas of their concern. For example, drafters
in the ministry of health would be well versed witie needs and interests of that specific area.
Moreover, such central drafting offices get ranelyolved in the policy devising stage, which,

continental system proponents contend, is a crpaoiait for it to be up held.

32 In the United States, a leading article on prioritizing practice bore the title, A Garbage Can Model of Organizational

Choice.
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4.2.5 How to improve prioritization of legislations

Law-makers must give answer to the question int lgghtheir country's special circumstances.
By setting the law-making agenda or prioritizinge texecutive body’s decision is actually
shaping the direction of the government’s exerob@ower. As an important task, by giving
preferential priority, the decision maker ensutes tyou and your colleagues get an opportunity

to assess and approve the government's legisjaibggam.

Here, we suggest a few factors that you might ammsiPrioritization requires comparing the
claims of the many bills that scream for legislatiattention. The principal legislative
opportunity to do that occurs where governmentgmesits annual legislative program to the
legislature for approval. In most Commonwealth d¢das, for example, the Head of State reads
out the annual legislative program at the opening®first session of Parliament for the year.
Whichever committee’s issue dominates the legisatigenda, every bill is required to have
substantial proponents to enable the approprigisiédive committee to wisely determine its
relative priority. That could take the form of a mmr@randum that describes the social problem
the bill will address, a timetable for drafting thié, and an estimate of the order of magnitude of

resources required to formulate and implementritsipions.

That memorandum should also specify the criteaatsf and logic that the proponents believe
justifies granting the bill preferential priorityelatment. It should also suggest the composition of
the drafting committee and the mechanism for cdimguistakeholders. By ranking proposed
bills, the prioritizing body sets a plan of functiaLike all plans, its decision would be open to
flexibility, if, for example, in the course of thgéar, a new social problem emerges that seems to
require urgently a new legislation; i.e. in light available facts, reasons and clearly defined

criteria, previously set priority gets revised.

A. Criteria for Prioritization

For prioritizing proposed legislation in a givenuotry at a specific time, no one can provide a

blue print. In 1994, as its first task, immediatelfter its first democratic elections, South
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Africa's new government appropriately abolishedes&nforced apartheid. In many countries,
land reform held first place. In Afghanistan, aftee Taliban's ouster, laws to establish the new
government, to ensure security and protect womégtss, demanded immediate attention. No

single, ready-made size fits to all.

Reason and experience, however, do suggest guaddbn questions you should ask ministers as
to which bills to rank first for drafting legislat; that is, what criteria to use for prioritizing
from among legislations. In prioritizing, as in &iv-making processes, the discourse of power
inevitably also presses for your attention. Hereufois only on considerations of the public

interest as determined by logic and facts.

B. Getting Information for Prioritizing Legislation

To prioritize proposed legislation, you need to: dg¥ll a proposed bill:
1. Improve the quality of governance? How?
2. Increase employment opportunities?
3. Increase the production of goods and servicesetet the basic needs of the majority
of the population?
4. Increase equity? How? In the short-, medium-Joog-term, who will win? Who

would lose?

You should also ask:
5. Do the bill's detailed provisions seem do-abM3vhat cost? What possible social
consequences would ensue?
6. What constitute the bill's likely social costaldbenefits?
7. In light of available drafting resources, howfidult and how long a drafting task does
the bill seem likely to present?
8. What other proposed legislation competes farjyr?

As emphasized in Chapter 1, development comprisesagoing process of institutional change

to ensure the use of national resources to imppewople's quality of life. That process resembles
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a chain. How law-makers act to change one linkyitably will affect the others. In prioritizing
needed legislation, you must decide which instiudi require change NOW. Which key link

should you, as legislators, grasp to pull forwde whole chain of development?

The third world's post-colonial experience holdslugble lessons. Immediately after
independence, in many countries, populist law-nmeketed to expand social services, especially
education and health facilities. Within a few yeatseir countries' competitive expansion of
crude exports to earn the revenues needed to gnéwese services led to falling world prices —
and many fell deeply into debt. Currency devaluatjosky-rocketing inflation, and externally
imposed financial constraints forced them to curtia service expenditures. Growing numbers
— as much as 20 to 40 percent of the labor fordeund themselves without paying jobs.
Deepening poverty engulfed their populations. Ecoicdnequality and destabilization, rampant
corruption, mounting ethnic conflicts, and militargups fostered growing global demands for
democratic social change and good governance.

As the new millennium opens, in what order of ptjoshould you, as law-makers, enact laws to
achieve sustainable, peaceful development? At tioeitizing stage, you likely have relatively
little information. Working with whatever informain you have, give higher rank to those
proposals with the greatest potential, net econ@nit social benefits. Even at an early stage,
ask for and weigh the facts as to a law's probsdat#n-economic costs and benefits. In weighing
those facts, remember: existing national and glatstitutions, perpetuating dependence on
crude exports and labor-intensive manufacturing haeisms, have tended to aggravate
unemployment and deepening poverty.

The rest of this Chapter focuses on the questionssiiould ask to decide the relative priority of

legislation designed to restructure the institwgionist the criteria which, in your country, seem

appropriate for prioritizing the drafting of legasive proposals.
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C. Prioritizing Legislation for Economic Development

Development is not associated ‘'merely' to econgmuwith; social welfare and good governance,
too, must remain high on the agenda. Without amaale economic foundation, however,
governments cannot finance projects likely to echkasocial welfare. All the same, laws looking
to strengthen the economy often fail to win pryrito help you understand the obstacles faced
by developing and transitional countries in enhag¢heir economic development by means of
enacting legislations for present day globalized, ¢nis section presents first a model of the
institutions that define the relationship betweée industrialized and the other countries;
second, the economists’ debates over issues onopment strategies as they bear on
prioritization choices; and, finally, more detailedteria for assessing the priority of legislation
relating to agriculture, industry (including thefarmal sector), trade, finance and foreign

investment.

Section Ill. Typologies of LDCs

To improve the quality of life of a country's poatibn requires both increasing the total national
pie — the sum total of available goods and serv({essential economists’ indicators like 'the

Gross National Product’, ‘National Income'..) — distributing it more equitably.

Laws to enhance good governance and social wetfmmurse, deserve high priority. But, so do
laws, too, especially those aimed at strengthemogr country's economic foundations. A
simple model shows the global resource allocatioviich reflect and perpetuate the

underemployment of developing and transitional ¢oesi human and physical resources.

Between nations, enormous disparities of wealthsiper The United Nations Development
Programme (UNDP) estimated in 1998 that

"a fifth of the world’s population, living in indtr&alized nations, consumes more than four fifths
of the world’s resources. That means that four afutive of the world's peoples, mainly in the
third world and transitional nations, must struggtesurvive on a bare fifth of the world's goods

and services."
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Within most developing countries, narrow ‘modernckaves have emerged that are dominated
by local elites, who, closely associated with treatenal corporate enterprises, reap half to three
fourths of the national income. Foreign- and domably-owned enterprises employ low-cost
labor — frequently, migrants seeking to escape fnegiected rural hinterlands — to produce and
export the countries' rich mineral and agriculturaterials, mainly in crude form and at low

prices, to first world markets.

In the new millennium, a few factories employ utieki workers (at wages a fourth or less than
those of first world factory workers). Mainly, thessemble and process imported parts and
materials to make cheap consumer goods — shoesgfByeven computer parts — for sale in first

world markets.

Typically, the value of most developing countriegports exceeds the cost of imports which are
mostly machinery and parts for enclave firms, andities for those few who can afford them.
Nevertheless, most of these countries pay outhenfarm of profits, interest, and dividends to
global investors and financial institutions, madnart they earn. Those payments and the flight of
capital to 'safer' foreign havens leave preciotike linternally-generated savings for investment

to spur domestic production and job creation.

4.3.1 The Institutional basis

No nation's raw materials are produced and soldhey nation itself to foreign countries.
Historically-shaped institutions perpetuate thes¢ereally-dependent development patterns.
Often rooted in the past colonial era, inheritestitations still channel local labor to work on the
plantations, the mines, and, increasingly, to fiaesothat produce crude, unprocessed materials
and cheap consumer goods for export. Big wholdsadkng firms purchase small farmers’ crops
at low prices. Large industrial corporations emplmgkilled workers for long hours at minimal
wages to manufacture cheap consumer exports. Ryogred contract laws make it possible for
transnational corporations and wealthy nationaleép the profits of third world production and

marketing facilities.
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4.3.2 The Economists' Debates

Many economists teach that the quality of life lné population of a developing or transitional
country depends on its productivity, the distribatiof the fruits of its labor, and its ability to
earn foreign exchange in order to purchase whatdatry cannot produce itself. The model
above demonstrates that, too often instead, imkritstitutions drain off funds, thwarting the

inhabitants' efforts to accumulate and invest ehpit

Economists agree to enjoy the good lives thosearaats promise. Nevertheless, now-a-days
most economists agree that to increase a natiagn@uptivity requires government legislative
action to:
A) Provide social and economic infrastructure andditions that enable nationals to
obtain jobs and earn higher incomes in the contédximore balanced, integrated,
specialized national trade;
B) Systematic introduction of appropriate new teastbgies with the view to increase
productive employment and productivity; and
C) Create institutional frameworks that empoweratiam’s citizens to work together
increasingly, effectively; i.e. to increase theintut and incomes as the essential

foundation for improving their quality of life.

Debates about the kinds of laws likely to help iattthese goals tend to degenerate into
statements of dichotomiesBig Bang' or incremental change€market-led’ or ‘plan-led’;
‘export-led’ or ‘internal demand-led’development; private or state ownership. For aeylmn
the 1990s, many economists seemed bemused byeamhington consensusl form of neo-
liberalism that seemed to assume freeing 'the riarkwisible hand' would, over time, ensure

increased production, would trickle down benefit$hose in need.

Those debates often generate disagreements astbeshon the one hand, to enact legislation
to encourage investment and support business,nothe other, laws to meet people's socio-
economic needs. Too often, proponents on both sieles to ignore the facts of country-specific

characteristics which logically should under girgavernment's development strategy.
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4.3.3 ‘Market-led’ vs. ‘Plan-led’ Debates: Some basic isges

One cannot afford to speculate over state planednanket-led economy as daither-or’
dichotomy. Today, every country's economy exhisiigne planning. Even in an archetypical

free-market state like the United States, conshlenalanning takes place.

How else could firms — public or private — run decéical supply system, a telephone system,
or any other ‘natural monopoly’'? On the other hagiden scarcities of funds and of skilled
personnel, market-driven solutions sometimes tryplgm solutions. Studying your country’s
unique circumstances, you must determine the miplah and market each sector of the
economy requires. Especially in small countrieserghone or two large firms often dominate
entire sectors — like mining and oil productiorgniy steel, chemical or service industry — you
should study the merits of alternative regulat@gimes for each sector. Whether a particular
sector lends itself better to planning or markdétitsans depends on the facts, not abstract theory.
For markets, as for every other aspect of life padicular legal framework proves universally

applicable.

4.3.4 Shaping a market's legal framework

Most economists agree that, to function well, akmamust operate within an appropriate legal
framework; 3 laws to improve that framework deseavénigh priority. To determine what
constitutes an appropriate legal framework in yoountry's historically-shaped conditions, you
may wish to ask two further sets of questions:

A) Ought business laws invariably to receive ptyii

B) Do those kinds of laws exhaust the categoryheflaws that markets require?

As to the first question, citing Max Weber, somedtists claim that in every market economy,
to ensure the predictability for investments thapitalists seek, law-makers should prioritize

business laws, which an earlier generation callivate law'®® These theorists call for

*1d., pp. 57 - 59.
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legislation to privatize state-owned property, @mp laws generally, and contract and
corporation laws in all their elaborate variatiehgrincipally enforced by private litigation in
law Courts. Each country’s transition to a markairmy does tend to resemble that transition
in other, relatively similar countries. (That expk why one country's law-makers can learn
something about that transition from other coustrexperiences.) Significant differences also
inevitably exist.

To make a mature judgment as to whether a partiagdantry should adopt a check law or a
titing law, before enacting other kinds of lawsngeds to undertake empirical studies of its
specific state of conditions. As to the second tjoessome authorities insist that business laws

exhaust the list of priority legislation a markebaomy requires.

An alternative view holds that markets work not emgrbecause of business laws, but also
because of the existence of an appropriate legdl iastitutional as well as infrastructure

(physical). That includes laws to regulate the nyosigpply and credit; to ensure government’s
fiscal responsibility for budget formation and baetlgiscipline; to shape the educational system
to provide an educated work force; to provide mhpifinanced old age and disability pensions;
to foster a mobile work force and social stability;establish an agricultural extension service to
stimulate a progressive agricultural sector; toaldgh effective environmental protection

agencies to protect the environment against theges/ of private greed — the long list goes on.

This view suggests that, to prioritize laws in depéng and transitional polities, you should
weigh the claims not only for business laws, babdbr the full range of legislation required to
bolster the market’s institutional infrastructuMotwithstanding neo-liberal economists' advice,
you should never blindly copy laws in a rush tovatize state-owned facilities. Typically,
taxpayer funds originally financed those assetssé@lbthem to the wealthy few who happen to
have capital, or to foreign investors, does notusngheir future development in the public
interest. To maximize short term profits (and exieeusalaries), the buyers often lay off workers
and strip production to the most profitable lineggravating unemployment and leaving unfilled
essential economic functions, like building roaolseémote rural areas; giving the poor access to

water, housing, electricity and public transpomd aestablishing industrial plants to produce
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parts, equipment and materials to facilitate groattsmall scale enterprises. In short, nobody
has a silver bullet that in one shot can vanqurehdevils that plague the world's disinherited:
poverty, vulnerability, poor governance. No easgrshuts exist. You must assess your own
country's realities to determine which laws req@eely drafting and enactment, and which to
defer. In every case, you need to consider whetloposed law seems likely to help shape the
markets’ essential institutional infrastructureddacilitate production of the goods needed to

improve productive employment and all people's ityaf life.

4.3.5 Prioritizing legislation for economic transformation

Legislative theory argues that an appropriate I&gahework can lead to significantly increased
productivity, providing the basis for meeting thatiee population's basic needs. This requires
transforming legislation in each of the major areAg®conomic activity: agriculture; industry;

wholesale trade; finance; and foreign, private gtweent.

This section asks what information you need, ireotd decide which legislation will likely be

helpful in strengthening the ‘key links’ that fostéevelopment in each economic sector.

1. AgricultureOver the past century, many countries in the dgieg world have seen a shift
from subsistence and small scale agriculture tgelascale agriculture and to cash crop
production. Often, this induces the formation ofairscale agro-processing factories, at times
even large-scale agro-industries. Large mecharfemeds — whether owned by foreign firms,
wealthy private farmers, state farms or cooperativeuse large areas, suitable for farming, and
employ more capital, equipment, advanced know-haow aachinery than in small-scale
farming. As they employ more advanced and efficteshnologies, they employ less labor per
unit of output. At the same time, they often pushal farmers off the lands, as a more
competitive condition is created, forcing them a&e up jobs with low-payment, hire them as
farm-labors or conditions force them to migrate dities or other areas. Given access to
appropriate technologies, small-scale farmers ¢glpi of family level with limited capital), can

significantly improve the productivity of their far In order to enable such small-scale farmers
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acquire advanced inputs, credits and access terbatirkets and, especially, facilitate to the

desire to work together in cooperatives, law-makerdd work out necessary provisions.

Legislation has played a key role in structuringradl as transformation of agricultural — both,
in enhancing small-scale agro-processing factamesvell as large-scale agro-industries, and
ensuring the entitlement of small-scale farmerbdtier utilize the land they posses and labour
they hire under ever changing circumstances. Mgstwtural experts agree that, to increase
agricultural productivity, legislation should fatdte farmers' efforts to gain access to six
essentials:

(1) Sufficient arable and well-watered land;

(2) Farm inputs (fertilizers, appropriate machinesseds, water supplies, etc);

(3) Credit to purchase those inputs;

(4 Adequate technology;

(5) The necessary skills to maximize their useéhete inputs; and

(6) Markets, including transport, storage, and retn facilities they need to sell their

increased outputs.

2.Industry Law and the legal order can and do change inheritstitutions to give farmers
access to these essentials. That may produce mesetts. The devil lies in the laws' details as
laws determine which particular group of people rbayaffected, and how they will behave in

the face of a new legislation.

United Nation’s assessments of agricultural assigtgprograms in Africa point out that although
women comprise 80 per cent of the targeted farntierse quarters of the credit provided goes to
men. That makes it far less likely that women fasmean adjust to new economic conditions.
Women subsistence farmers that wish to engagesin ceop production, rarely have access to
credit for buying fertilizers or seeds, as regolasi of financial institutions often require a (male

head of households to provide surety for credit.
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Over time, increased agricultural productivity tertd reduce the demand for agricultural labor
per unit of crop produced. As a legislator, youwdtdask for facts concerning each law's likely

impact; not only on productivity, but also on agftaral employment and equity.

In recent years, trans-national corporations, togretvith locally based affiliates, have begun to
invest in last-stage assembly and processing obiteg parts and materials for export from

developing countries to developed nations. While seems will increase industrial production,
it may aggravate not only dependence on importet$ @ead materials, but also induce an ever
growing foreign debt of imported machines, partsl amaterials. Typically, those industries

maximize profits by hiring low-cost national laberften women, and even children — for long
hours at very low wages. Their managers seldomwef, transfer to national entrepreneur skills

and basic, essential technologies and know-how.

Most economists perceive industry as a mighty engirdevelopment. By creating new jobs and
manufacturing an expanding array of low-cost godatdbplds the potential for improving the
material conditions of life throughout the poputati as well as expanding exports. Widespread
experience in many different developing countrigggests, however, that industrial growth may
have a counterproductive social impact. Wealthygte (foreign or domestic) investors usually
prefer to invest in the least risky, most profialslectors. Typically, they shun investments in
basic industries which might serve as poles of ¢ghownd in small-scale enterprise that may
provide job opportunities and produce low-cost $oamhd consumer goods to meet basic needs.
Unable to obtain wage, employment, many workingotestruggle to earn whatever they can in
the growing so-called ‘informal’ sector — micro-entrises that operate on a catch-as-catch
basis outside of the formal legislated frameworkithWittle or no access to capital, credit,
technology, and markets, informal sector entrepreneuse low-cost, locally-available
technologies — often only hand tools — to produocastimer goods for the nation’s poor
majority. Although they pay employees very littilney do provide jobs for the otherwise
unemployed. An alternative strategy might fostevestment in more advanced industrial
technologies to reduce the cost and increase twelysof nationally-manufactured machinery,

equipment and consumer goods to raise nationalgistandards.
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In countries as different as Japan, South Africatls Korea, the former so-called socialist
countries and Brazil, law-makers enacted laws ¥e government a direct role in building basic

industries like iron and steel, petrochemicals;teieity.

3. Telecommunications and transportatidppropriately drafted laws can strengthen a cotstr
nationally (or regionally) oriented industrial grthy creating more productive rural and urban
employment opportunities, more equitable incoméribistion, and expanding internal markets.
To assess a particular law's impact on industreatetbpment, you should ask two sets of
guestions:

(1) A reliable source of supplies;

(2) An adequately educated labor force, includiremagerial and technical personnel;

(3) Appropriate technology;

(4) Credit; and

(5) Access to markets.

Second, how will the resulting industry likely aftgobs and incomes of the rest of the economy,
including the informal sector? For that, you shoatk for evidence relating to that industry's
potential contribution to:
A) Job-creation, especially to absorb displacedlmnworkers;
B) The foreign-exchange earnings needed to impewt machinery and equipment to
spur all sectors' productivity; and
C) The forward and backward linkages between matufamg and the rest of the
economy, including the informal sector; that isll #ie resulting industry —
a) Process agricultural or mineral raw materialsdomestic use as well as for
export, contributing to increased domestic, inahgdiural, incomes;
(b) Manufacture essential machinery and equipneesptir domestic productivity
in agriculture or industry; or
(c) Produce low-cost consumer necessities to ingtbe majority’s quality of

life?
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First, how will it contribute to the provision oivé factors essential for sustainable industrial
growth.
TradelIn short, to prioritize laws relating to industdo not rely on abstract theoretical
models. Instead ask for facts: will the proposes faster sustainable industrial growth
that contributes to increased productivity and ewplent in all sectors of the economy,
leading to steady improvement in the majority'sliggaf life? Some transnational firms
manipulate global markets and prices with littlgaed for their impact on third world

peoples.

To illustrate: by the 20th Century's end, in mamyeloping countries, HIV/AIDS had
reached crisis proportions. Transnational pharma@ufirms priced drugs that could
protect against the disease at four to five timegetbping country workers' average
yearly income. When developing countries soughinmport or manufacture generic
drugs at more affordable prices, the pharmaceutioahpanies brought suit in those
countries’ domestic courts, and pressured their eh@overnments to block those

countries' most favored nation status.

Developing countries have often inherited tradimgtitutions that have perpetuated
dependence on the export of crude and labor-intensianufactured goods; import of

machinery, equipment and parts for export-encladestries, and consumer luxuries for
the few who can afford them. Post-colonial expergrhowever, has demonstrated that
overcrowded global markets cannot absorb developoogintries’ competitively

expanding exports.

Many wholesale firms enjoy long-established linkghvoverseas buyers and sellers with
whom they share lucrative external trade profitsiekting capital to build warehouses,
godowns, and transportation capacity, big wholesaldominate internal trading

channels. They charge high prices that squeezepmigt retailers, but also domestic
farmers’ and local industries’ profit margins. Taesmaller enterprises must pay

whatever prices the wholesalers charge for consgowals, tools and equipment.
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To become sustainable, increasingly integrated dtmendustrial and agricultural
growth requires new laws that facilitate the expamsof domestic and international
trade.

4. Finance Everywhere in the developing and transitional wopeople experience great
difficulty in accumulating and reinvesting capitalfinance production and trade geared to their
needs. Existing financial institutions — banks,uir@ce companies, and stock exchanges —
tend to finance patterns of production and tradat therpetuate externally dependent
development. Both foreign and domestically-ownexdlksacollect and hold whatever savings the
poor, as well as the wealthy few, may accumulates€ savings could become a major source
to spur economic growth. For the most part, howelage financial organizations limit their
loans to large-scale farmers, formal sector manufacs, and to wholesale trading firms,
primarily those engaged in foreign trade. Banks fmahcial institutions seldom lend money to
small farmers to grow food crops. They rarely Iémads to domestic basic industries focused on
increasing developing countries’ national produtgtiand employment; even less often do they
make loans to informal sector micro-enterprises @aders from the low income majority.
Taking advantage of relaxed foreign currency rutbgy often ship significant amounts of

locally-generated surpluses for investment in ns@@ure markets in industrialized countries.

Over the years, insurance companies and pensias fuhoth foreign and domestically-owned,
often associated with banks), have accumulatedrafisiant share of many developing countries’
savings. Seeking protection against risks of aect&glend old age, increasing numbers of
individuals pay premiums that swell these instin$’ funds. Insurance company managers may
reinvest these in government bonds, and sometihmesigh the stock market, in large-scale
business enterprises. Some governments permitaimseirfirms to ship the accumulated funds
overseas for ‘safe’ investment in foreign indudized economies — a further drain of national

inevitable surpluses.

To prioritize legislation that can improve natiorfalancial institutions’ stability and safety,
request evidence as to the likelihood that propdaed will facilitate the accumulation and

reinvestment of national savings to:
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* increase productive employment opportunities;
« contribute to a balanced, integrated domestid (ahere possible regional) economy
characterized by expanding production and trade; an

* improve the population's quality of life.

Legislation to help your country's retailers andhofacturers overcome these kinds of obstacles
deserves a high priority. You should ask the ralevainistries to provide the factual
information you need to propose and prioritize Idikely to help restructure your country's
trading institutions. These restructured instimsioshould foster more balanced, integrated
national, and where possible, regional trade dikdb boosting national productivity and

incomes and fulfilling people's needs.

5. Foreign Investment

A) Foreign private investment. Some developmenbrises argue that foreign capital inflows
should constitute thée-all' and ‘end-all’ of proposed legislative programs. These theorists
claim that foreign private investments will lead émpanded foreign exchange, employment,
appropriate technology, marketing links, and sdilleanpower — all in one package. So, they
instantly award priority to any legislation likely attract foreign investors and reject any
legislation that might "scare" them away. If onswases that the existing institutional structure

will remain fixed, immutable, and unchanging, thdvice might make some sense.

In contrast, this manual holds that through theswise of the legislative power you can change
institutions. That opens up a wide range of optiehsvhich attracting foreign capital constitutes
only one possibility. One counter approach woulddensure that legislation specifies criteria

to make it likely that foreign investments will a-fiact — bring their heralded benefits.

Legislation can make tax relief and other bendfitSoreign investors dependent upon their
contribution to building basic industries, and ttiem to the number of jobs and the amount of
foreign exchange they generate for the host-nationan condition new foreign investments

upon the introduction of new technologies and trejriocal personnel, not merely to service or

assemble an imported ‘black box’, but to design mevsions to improve national productivity.
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Say 'no' to prioritization of legislation that sipgonforms to theoretically-determined Market
or Plan priorities. Ask for the facts you need $sess how a proposed law to stimulate foreign
investment in agricultural, industrial, trade, afwancial sectors will affect your country's
inhabitants.
1. A country's law-making institutions shape theopitization process. You and your
colleagues should critically review and, if necegseestructure your country's law-making
processes to ensure prioritization of legislatiothie public interest.
2. In general, give precedence to legislation jikel strengthen the institutions required to
ensure good governance, as well as the socio-egonamtitutions that shape the

population's employment opportunities and qualftyfe.

SUMMARY

1. In practice, how does your country prioritizdlsbifor drafting? In practice, what
proposition best explains what bills get draftegt#? What suggestions might you make to
improve the prioritization process?
2. The text recommends prioritizing legislationtte@ems likely to strengthen the institutions
of governance and to expand balanced, integratediesic output to increase job
opportunities and a better quality of life. Whatahative criteria might a contrarian suggest?
How might a contrarian justify those alternativeeaia?
3. Pretend that you sit as a member of a comnuttéee Parliament charged with the duty to
report on the government’'s annual plan for legisfatThe Secretary to Cabinet sits before
you, ready to answer questions. State at least thifeerent categories of questions that you
might ask the Secretary about how the proposedahnegislation plan relates to issues of
economic development. facts demonstrate that theated benefits of proposed institutional
changes will likely outweigh their probable costs.
4. When assessing the relative priority of legistatikely to affect your country's economic
institutions in the fields of agriculture, industtize informal sector, trade and finance,

» Base your decisions, not on abstract modelsawrtés, but on the facts of your

own country's specific circumstances; and
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 Think carefully about the questions you shoulld @sassess their likely social
impact, not only on the growth in the 'national peeit on the people's productive

employment opportunities and quality of life.

Questions

1. What is the importance of the research repatiedegislative process?
2. Why is it important to involve the drafter aetbarly stage of policy design?
3. How is prioritization a political job? And what the duty of the drafter to make sure

socially beneficial legislation got prioritized?

4.3.6 Techniques in Drafting

A. Reading a Bilf*

Here you are considered to see yourself as a reedery to find out what you want in the bill,
by focusing on the difficulties that you might kecéd in reading. Hence whether a drafter or a
lawyer merely using the law books, or a lay peradro has been confronted with a complex

legislation, you are to walk through a readingegfislation.

Just as music is composed on staves with barsaitlc timing, so should rules have a
consistent framework for their component parts,istims, sections, subsections, and other
segments. Structural conventions, for music andutas, provide a framework for both writers

and readers. The framework aids in communicatiegathiter's musical or written message.

A bill's printed pages look different from those obvels, magazines, or history and science

texts. Most sentences begin with a number or leBeme sentences seem to stop in the middle,

341d., pp. 205 — 227.
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followed by a new numbered subparagraph. They segten in a strange language, with many

almost unrecognizable words. Some appear so tatigi¢gou can only try to puzzle them out.

To assess whether a bill will serve the publicriegse— and at what economic and social cost —

you must read and understand the bill on its face.

As you examine a bill on its face, keep in mindsthessential points:

1. For historical reasons, people used to beliéna judges constituted the law’s only
important readers. Today, especially for develogmémnsformatory law must change
behaviors. Drafters must draft so that the peopiese behaviors the law aims to change can
read and understand what the bill says. If you db understand a bill, neither will its

addressees; the drafter has drafted it badly.

2. Do not listen to the drafter who says that, fegal’ reasons, a bill requires hard to-
comprehend words or sentences. If drafters camnxti@ a section in simple terms, they
themselves probably do not know its meaning. Nagthim the law defies explanation in

simple terms. If a bill's addresses could not riyadginderstand it, send it back for redrafting.

A law prescribes how a primary role occupant ansigieted implementing agency officials

should behave. It consists of a series of rules.

Each legislative sentence specifies what someorst, miay not or may do.

You might think of a bill as an onion. To get & dore meaning, you must peel back layer after

layer. To help you peel back those layers, thiptraexplains

A. Why drafters number practically every senteraeel formally organize a bill into

Sections, Chapters, and Parts:

B. Why most lawyers (including drafters) frequenibe a strange dialect
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(‘Legalese);

C. The meaning of a bill's ‘technical’ sectionsathhe individual, numbered sections -- each
composed of a single narrow command, prohibitiopemission — constitute the bill's basic

building blocks; and

D. In the context of the existing legal system, biles prescriptions of behaviors comprise the

bill's substantive thrust: its legislative content.

B. Bill's Formal Elements

In a bill, numbers or letters denote titles, padtsisions (or chapters), and sections.

The past 20 years has seen a growing interesteiriotimat of legal texts. Part of this interest
stems from public demand for more readable legalaents, part from legislative and policy
initiatives (particularly in the United States aAdstralia), and in part from development in
printing technology. Research knowledge about layand spatial and typographical cues is
slowly being considered and incorporated into lagjisn. These cues have been shown to

improve readability and assist readers in findimgjrtway around texts.

Another factor highly responsible for this changethe past decade is the Plain Language
movement, which pushes for clearer language inl dgauments and limiting the use of legalese

for situations of necessity alone.

Clarity is now recognized as involving considemtiof type-style, line length, typographical
aids, white space, headings and the like. Severadjctions, research bodies, and individuals
have undertaken research into improving the stracamd format of legislation. The result of
these inquiries commonly leads to recommendations

* for headings to sections in distinctive type

* for section numbers printed in a place andaistyle that makes them easily identifiable

without being intrusive
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* for a modern readable typeface of approprséte

* for print features to aid readers (for exaepltalicizing definitions, and to indicate the
hierarchy of provisions in the text)

* for appropriate use of white space

* for limited line length and considerationpdge size and colour.

Commentators have also considered the use of deoumabering systems, the use of running
headings to pages and the use of justified andstifigd text. The overall response to these

proposals has been very positive.

Differences of opinion over decimal numbering:

Canadian legislative counsel considered and rejeetdull decimal numbering system for
legislation 20 years ago (although most Canadiasdictions use a decimal system for adding
new sections or subsections to existing legislatidme Victoria Law Reform Commission
recommended a decimal system in 1988. The New Safalles Parliamentary Counsel's Office

has considered, and to date rejected, a decimi@rsys

Martin Cutts, of England, found a full decimal syst ugly, but suggested subsections be
decimally numbered (for example 3.1; 3.2; 3.3 iadt®f 3(1); 3(2); 3(3)). Fred Martin, a

Canadian lawyer, has experimented with this sydtensome years. It has been well received.
The difficulty is that new sections or subsectiadsled by amendment could not then be added

using a decimal system.

Though there exists no evidence as to whether thvaie even any question about its use in

Ethiopia, the use of the decimal numbering is fapided in Ethiopian legislations.

An alternative:

Non-lawyers developing a National Building Code @anada took a rather different approach to
numbering rules. The Code explains and demonstitategstem as follows:

Section 1.1 Referencing

1.1.2. Numbering System
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1.1.2.1. Nomenclature
(1) In the numbering system used in this Code itisé iumber indicates the Part, the second
number indicates the Section of the Part, the thuthber indicates the Subsection of the
Section, and the fourth number indicates the Aetaflthe Subsection.
(2) An Article in this Code may be divided into $mmces, which are indicated by numbers
in parentheses, the Sentences may be divided Iates€s, which are indicated by lower case
letters in parentheses, and the Clauses may baedivnto sub-clauses, which are indicated
by roman numerals in parentheses.
(3) A reference in this Code by number to two orren&ections, Subsections, Articles,
Sentences, Clauses or Sub-clauses shall be readweding the number first mentioned and
the number last mentioned.
(4) A reference in this Code to a Sentence, Claus8ub-clause shall, unless a contrary
intention is given, be read as a reference to @éeBea, Clause or Sub-clause of the Article,

Sentence or Clause, as the case may be, in wheatefdérence is made.

A bill's numbering system identifies the separatenmands that together make up that bill.
Drafters number sections (articles), so that, gislative debates or in court, lawmakers and
judges can refer to particular ones. Drafters greeqtions that deal with a single issue into a
Chapter, and

Chapters that have some common attribute intota Par

A bill’s formal structure follows the form simildo that of any outline:
Part |
Chapter 1
Section 1
Section 2
Subsection (1)
Subsection (2)
Section 3
Chapter 2
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Section 4
Section 5
Part Il
Chapter 3
Section 6

Section 7

Bills everywhere follow that outline form, but déffent jurisdictions’ drafting conventions assign
different names to the outline’s various levelse Hthiopian system however follows the exact

structure indicated above.

(The names of a bill's levels should conform to ryoountry’s practice.)
1. "Sections" (some jurisdictions call them Artg&leonstitute a bill’'s basic building blocks.
A section should contain no more than one ‘legigtatoncept, that is, a single rule
2. “Chapter” (or “Division”). Some jurisdictions Itaa group of sections within each part,
‘Chapters,” while others use ‘Divisions’. Most jsdictions number chapters (or divisions)
consecutively throughout a bill. Many simple biltglude no level higher than chapters, and
even simpler ones, no level higher than sections.
3. “Part”. Conventionally, usually numbered conga@ly by a Roman numeral (“I” or
“II"), Parts constitute a bill's largest division.a bill contains a large number of parts, each
of which might stand alone, you should consider tiwaeits sponsors tried to resolve too
many diverse problems in one law (called ‘stuffangill,” see Chapter 5).

4. “Title”. Only a few jurisdictions use the worditle” to mark a division in a single bill.
Historically, law-makers published statutes in threler of the dates of their promulgation.
Today, some jurisdictions codify their laws, puftithem together in a single giant compilation.
They insert each new law into that compilation, aisé the label “Title” to cover all the laws

concerning a particular subject, like “Educatioff,;fansportation,” or “Prisons.”

Understanding the bill's numbering system shoullg lgeu to peel back the bill’s first layer.
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The language in which drafters expresses commanéscdh section may appear as a second
impassable layer.

C. The Law’s Language

In most of the world, drafters write a strange,\amuated, unfathomable language. Some call it

‘legalese’.

Complex legal words fall into two categories. Samiect the requirements of law’s specialized

subject-matter. Others merely obscure plain meaning
1. Law’s specialized vocabulary. Like most professi law sometimes requires elements of
a specialized vocabulary. To illustrate: In differeelationships, a person may promise to do
something: To pay a debt, to complete a buildingspant to a contract, to deliver some
promised goods. Another person may promise to parib the first promissory does not.
The law of guarantees uses specialized words mehts common to all those kinds of
promises: ‘Principal’ means the debtor who promtises
If in your country's drafters write bills so thedorary person can understand them?
To understand some bills’ specific subject-matyey have to learn the relevant specialized
vocabulary. If you do not understand the words paski!
2. ‘Legalese’. Often, however, drafters use unrssmdly complicated words, and long,
tortuous sentences. Insist that they re-write threpiain language.
Conveyances (long paid by the word to write deedswills for landed interests) used the
same language to draft bills. Central draftingagffdrafters adopted the same form and style.
They taught it to drafters in the colonies, whebbsaure vocabulary and convoluted legalese
gave colonial officials and judges broad discretionrule pretty much as they wished.
Unfortunately, not a few post-colonial and tramsiil government drafters still grant broad
discretion by using hard-to-understand legalese.
If you recognize a bill's underlying pattern, howgvyou can understand it even when
written in the densest legalese. To discover dsbihattern, try to decode the words the
drafter used to write it.
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Thomas Jefferson, one of the authors of the Uriittades’ Declaration of Independence and
the United States’ second President, wrote thaetfamthors decided: “to reform the style of
the later British statutes and of our Acts of AseBmwhich by their verbosity, their endless
tautologies, their involutions of case within casel parenthesis within parenthesis, and their
multiplied efforts at certainty, by said and afaies by ors and ands, to make them more
plain, do really render them more perplexed andrmarehensible, not only to common
readers, but to the lawyers themselves.

“For many legalese words, drafters could easilg flommon-language equivalents. If at a
meal | said, “Those oranges look delicious. Plgzsss the said oranges,” my friends might
well look at me with alarm. ‘The said oranges’ hendy means’ ‘those oranges.” Words like
‘said’, ‘such’, ‘heretofore’, 'hereinabove’, ‘whas, or ‘provided that', serve no function
useful to the law.

In many legalese phrases — ‘to have and to haldl] and void', ‘give, devise, bequeath,
grant and bequest,’ ‘building or structure’, ‘lttact or parcel of land’ — two words mean the
same thing. The drafter could easily delete one.

If you do not understand a word in a bill, ask witaheans. If, like ‘surety’ it constitutes a
technical term, insist that the bill define it aylterms. If a word like ‘said’ or ‘hereinbefore’
seems meaningless, insist that the drafter use Rlaglish. If a bill includes redundant words
or phrases, insist that the drafter use one ootther, not both.

3. Definitional clauses: Frequently, a statute begvith a section entitled ‘Definitions.’ In a

long statute, the definition section may go ongages.

A quick review of present U.S. drafting revealsttldafferson and his colleagues failed to

persuade all future U.S. drafters.

D. Definitions: Some Examples

“In this Act —
1. ‘Television dealer’ means a person who by wayradfle or reader’s failure to look up
important words might lead to significant misundanslings.

2. Stipulate an important word’s definition in text where that word first appears.
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Then, at the end of the bill, list those words alpttically in a glossary, specifying the page
numbers where the reader can find their definitions
business
(a) Sells television sets by retail;
(b) Lets such sets on hire or by hire purchase;
(c) Arranges for such sets to be sold or let aseatod by another television dealer; or
(d) holds himself out as willing to engage in affiyh@ foregoing activities;
3. ‘animal’ includes whales and other mammals bMim the sea.
4. ‘vehicle’ does not include a wheelchair.

Many people either
(a) assume that, since the list of definitions corae the beginning, they must drag

through it — and forget half the words; or

What purpose does this section serve?

(b) throw up their hands and retire — cursing thmle tribe of drafters.

A drafter might put a bill's definitions in one Vo places in a bill:

B4 List the definitions of key words alphabeticallyanglossary at the beginning or end
of the bill (preferably the end) so readers carklap the meanings of words as
needed. Unfortunately, a reader’s failure to logkionportant words may lead to
significant misunderstanding.

i1 Stipulate an important word’s definition in the texhere that word first appears.
Then, at the end of the bill, list those words alpdtically in a glossary, specifying
the page numbers where the reader can find thiimtiens.

Make sure that, whenever a word or concept apprare than once in a bill the drafter always
uses the same definition for it. Throughout thetignal) bill in the previous example, for
example, the word ‘television dealer’ should alwdnyms/e the meaning given it in the bill's

definition section.

Bills use definitions for either of two reasons. $ome statutes, drafters must use many,

sometimes even a long list, of words to describeomplex concept. Using the word(s) as

Page 98 of 294



defined in the bill's definitions section throughothe statute avoids tedious repetition and

increases the bill's readability.

Second, a definition helps to avoid the vaguenelsrent in every word. Consider the word
‘vehicle’ in legislation, “A person may not drive raotor vehicle in a city park.” Plainly, the
ordinance prohibits a person from driving an autbiteoin a city park. Yet reasonable speakers
of English could disagree as to whether the biihgsited motor-driven wheelchairs. To avoid
disagreement, a drafter could expressly definevibed ‘vehicles’ to exclude ‘wheelchairs.’
Occasionally, a drafter may intend a bill's reattecconstrue a word to include in its meaning
items that, in ordinary language, that word migktlede. To avoid misunderstanding, the
drafter should define the word in the bill, for exale, by defining ‘animals’ to include whales

and other sea mammals.

E. The Structure of a Section

As a bill's basic building block, a section congti#s a single rule, a prescription. Sometimes that
prescription seems hidden behind an undergrowttenée language. As you analyze a section’s

words, keep in mind that you need to identify tle@dwviors they prescribe.

With very few exceptions (usually less than 5 pentf each section of a well-drawn bill
commands, prohibits or permits a social actor teale as it prescribes. (Even the remaining 5
per cent constitutes commands, although of a pacsidirt; below.) Always ask, does a section
properly tell the reader, Who? What? When? And eher

Who?
To answer the question, ‘Who?’ look for the pergsdrose behaviors the section prescribes? A

language expert would tell you to identify the smae’s subject.

(Mistakenly using a passive voice, a drafter malytéaspecify the rule’s subject.
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Take for example, a legislative sentence that stéiéne accounts of the Small Claims Court
shall be audited at least twice a yea(Does it state who will audit the accounts?) ltygannot

discover the subject of a sentence, insist thatitaier redraft it.

What?
The question, ‘What?’ tells you to look at how g8entence commands the person (the ‘subject’)

to behave. A language expert would tell you to labkhe sentence’s verb.

Does the section’s prescription command, prohtnitpermit a subject to ‘behave’ as the verb
indicates? For that, language experts would tell glook at the section’s auxiliary verb: by
convention in English, drafters use ‘shall’ (in sofarisdictions,” must’) for a command;’ may
not’ (or ‘shall not'), for a prohibition; and ‘major a permission. If a bill's section does notitim

the prescription, it applies at all times and uraleconditions.

Where and when?
Most sections do specify where and when the commarahibition or permission goes into
effect. A section may limit the behavior prescribedhe When? and Where? — by stating a
case, a condition, or an exception.
1. A case modifies either
* a subject: “An individual who has passed thatvitial's eighteenth birthday
may vote in a national election.” This sentencetirthe subject to an individual
who has reached 18 years of age.
* a verb: “[Under specified circumstances, a pgratay vote by absentee ballot.”
This sentence limits the verb, ‘to vote,’ to votimg an absentee ballot.
 the object of the verb: “[Under specified circuarxes] a person may cast a
paper ballot.” This limits the object (the kindlzdllot the voter may cast).
2. A condition states what must happen before uleeaomes into force: “If an individual has
passed that individual's eighteenth birthday, thdtvidual may vote in a national election.”
(Usually the words ‘if” or ‘where’ precede a cotidn.)
3. In the exception, the prescription states a igemale applying to the whole domain, and

then carves a portion out of it — the exceptioimaiting the prescription to only that part of
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the whole domain not excepted. “Except when anviddal's eighteenth birthday has not
passed, an individual may vote in a national ebecti(Usually, the word ‘except’ precedes
the ‘exception’.)

All three forms tell the reader the circumstaneew/hich the permission granted (that is, to vote

in a national election) comes into effect.

These four questions — the Who? the What ? andrémedevant) the Where? and the When? —
focus attention on a section as a single presoriptOnce you understand a bill’'s formal
structure of sections, chapters and parts, and thieaihdividual words and sentences mean on
their face, the answers to these four questionsgié you a grasp on the meanings of about 95
per cent of that bill's substantive commands.

F. Discovering The Bill's Substance

After you have pealed back the layers of legalismswhich drafters couch their bill's
commands, after you understand its various presmng and its ‘technical’ provisions, you
should find it easier to assess the bill as argmated whole. Its prescriptions may aim either to
change an existing institutional structure or, mmaeely, to create a whole new institutional
structure.

The bill's text gives you no direct information émable you to determine whether or how the
new law, once enacted, will function. To make atineste of the bill's probable social
consequences, you must understand the bill's sutibstacore, the central purpose and thrust of

all its commands.
If, in the context of existing law, the relevant@s behave as the new law ‘s rules prescribe,

they will create or change eight different kindsiwoferrelated institutional sub-systems — an

entire legislative system — embodied in the existagal order.
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Whether the new law will prove effectively implented and achieve its stated purposes depends
on whether and how each of those subsystems aféecisbecomes affected by the relevant

actors’ prescribed new behaviors.

A complete legislative scheme prescribes behavti@sinstitute eight subsystems. It consists of
rules addressed to:
1. Primary role occupants.
. Principal implementing agencies.
. Sanctioning agencies.
. Dispute-settlement agencies
. Funding agencies.
. Monitoring and evaluation agencies.

. The agency that makes regulations under the law.

o N o o b~ W N

. The personnel who keep the corpus of the lagvder.

A simple bill, like one prohibiting spitting on th&dewalk, may expressly address only one
aspect of one sub-system (see example on pag&\s@n enacted, however, the new law will

exist in the context of other laws that provide tloe on-going operation of the other seven sub-
systems. Assuming the other seven sub-systemsidonotasonably well, you can assess a

simple bill on its face.

A large and complex bill may incorporate rules etfifeg all sub-systems.

G. How a Bill Fits into the Existing Legislation

Consider a simple bill forbidding spitting on thdesvalk in urban areas. It contains only a few
short sections.

i [Short title]

21 Within the boundaries of an incorporated city, sspa may not spit on the sidewalk.

i A Court shall convict a person of an offence whofteraa hearing it finds violated

section 2 and fine that person not more than 50’ bir
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This bill, on its face, only prescribes part of thehaviors of two subsystems — the primary role
occupants and the sanctioning agency. It assuna¢itewhere in the body of law exist other

rules addressed to the relevant actors in othesystdms.

These implicit prescriptions include rules addrdgse
1. The implementing agency. The police, whom astang Police Act usually commands to
arrest a person they have reasonable ground teveetommitted an offence (here, spitting
on the sidewalk).
2. The sanctioning agency. The prosecutors angutigees for whom the existing Court Act
and Criminal Procedures Act prescribe proceduresifimging an accused person to trial
and deciding its outcome.
3. The dispute-settlement agency. Frequently (as)hthe courts serve simultaneously as
both the sanctioning agency and the dispute-settieragency. Existing procedural laws
prescribe how courts should hold criminal trialsl @ettle disputes over guilt or innocence.
4. Funding agencies which, under existing budget farance laws, provide funds for the
police and the courts.
5. Monitoring and evaluating agencies. Existing lasually requires the elected legislature
to oversee government’s implementation of laws. Thesf of Police’s annual report on the
incidence of crime may list the number of peoplested for spitting on the sidewalk, an
indication of whether the police enforce the new.la
6. The rule-making agencies. In many laws (pardidylthose that aim to transform an
institution), some agency must make and promulgkgtiled regulations. In complex
legislative schemes, without detailed rules, thieeste will not work. Either in the bill
proposing complex legislation, or elsewhere in ltbey of the law, authorization to make
detailed rules must exist together with criterid @nocedures for doing so
7. The people who keep the corpus of the law ireor@he bill's section 1 constitutes a
command to those concerned with the law.
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In short, to understand a bill, you should take &eps:
1. Outline the bill, following its numbering systefor Sections, Chapters, and Parts. Fill in
the Chapter and Part headings from the bill.
2. Read each section carefully. Make sure thatymilerstand the words it uses. Don't let
legalese upset you. Insist that the bill's sponsmid drafters explain each word with which
you have difficulty.
3. Analyze each section by asking who does what@eUwhat limits or circumstances?
When?
4. Disentangle the ‘technical’ sections by intefioige them as commands, especially to
government officials about how to fit the bill intloe existing body of law.
5. Complete the outline you started in step 1 iy each of the commands related to one
of the subsystems into a separate group. Wheffee@sently happens, the bill says nothing
about a whole subsystem, ask whether another ldhwwark to provide for that function.
(For example, in the absence of a specific dismégtlement system, ask, will your

country’s court system adequately settle disputegng under this bill?)

Having completed those five steps, you should wtded the bill well enough to decide whether
it merits your support — that is; you are at lagbosition to assess the bill.
1. Explain why outlining a bill constitutes thesfirstep in assessing it.
2. You ask a drafter what a phrase in the bill rseéte replies, “Don’t worry about it. That’s
only technical language necessary to ensure tl'e kbality. You have to be lawyer to
understand that phrase.” How would you reply todtedter?
3. “In a well-drawn bill, almost every sentence eoamds, permits, or forbids.” What does
that proposition reveal about the nature of the?ldsvit consistent with the proposition that
almost every sentence in a bill must state who edesg?
How might you use that proposition in asking que®iabout the meaning of a section of a
bill?
4. Whether, in the bill itself, or in other, exiggiapplicable legislation, a complete legislative
scheme’ contains some ‘technical’ provisions. Gsmme examples of these ‘technical

provisions. Why does every legislative scheme ihelsome of these?
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5. “Whether contained in the bill before you orather, existing legislation, a complete
legislative scheme contains prescriptions addretsseijht sets of addressees.”

Who constitute those eight sets of addressees?rhigivt you use that information to help
you to assess a bill?

4.3.7 Specific Parts of a Bill

The earliest laws written in English had no padisjsions, sections, or subsections. The text
filled the page from margin to margin and top tétdm. In part, this was to prevent extra words
or sentences being slipped into the text when atittaion of original laws was problematic.

But the practice of "wall to wall" text went on Igrafter the reason for doing so had passed.
More over the writers of rules as mentioned eatsed to be paid by the number of words and

hence tried to include as many words as possilite mpetition and legalese.

As rule-writers, our task is a dual one - to createlle that is legally certain, and to do it in a
way that is functional. When the subject-mattecamplex, or a process is difficult to follow,

drafters should seek additional ways of improvitayity, by a diagram, by an algorithm, by
examples embedded in the text, or by using otloémigues.

As a society, we really have not even started venhways of writing rules helpfully. Most of
our energies are used up arguing over the neey entl improve clarity, rather than inventing

new ways of doing so.

A great deal of very useful information is genedadieiring the rule-writing process - but it is not
used when the rule is finally adopted - a valuabi®urce is squandered, lost to the very people
who could make most use of it.

We will move beyond the fruitless debate over thight" drafting style (common law or civil

law - both have their place and both can be draitaihly) and move towards a capacity to draft
in the style that best suits the readers’ needk,allithe aids necessary to provide a useful rule.
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For these endeavors a multi-disciplinary team iseagary, combining the skills of linguists,
lawyers, computer experts, communications expard,no doubt others. With the resources we
now waste in drafting rules, and, more importanthe time and resources others waste in
reading unnecessarily complex rules, it is surelly @ matter of time before we invest more
resources in the way in which our rules are wriftera more productive, effective, and efficient

result. Now there is a task linguists and lawyens i@ally confront!

Hence as we have mention in the part earliergiklation are to be used as a means of resolving
problems it is important that they are clear andadidition to the words that are used, about
which we are going to say something, later in tfiapter, it is important that we have a clear
structure. We have said some about structure inetiréier portion, but it is important to
specifically mention some of its parts and deahwlite need for and the type of structure deeper.

* Title or Caption

The title is that portion of the bill that expressbe subject of the bill. A properly preparecktitl
is essential to the validity of the law to be eedctThe title should briefly summarize in a
general statement the subject of the proposedagigis so that the reading of it will be sufficient

to indicate the general nature of the changes,wdrie embodied in the legislation.

It is not desirable to enumerate all the detaild provisions of a bill in the title. If the title
attempts to be a complete and detailed index ofctirgents of the bill, any addition to or
deletion from the body of the bill will necessitatecorresponding change in the title which is
unnecessary if the title is sufficiently broad talicate the general purpose of the bill. When
constructing a bill title, two purposes should beemost. First, the title should be written so that
the reader can understand what the enactment dbitlheill accomplish without reading the
body of the bill. Secondly, the title should be ttem so that minor amendments will not
necessitate a titte amendment. Direct citationexigting laws should not be made in the title.
The keystone of the title is the selection of actrerb forms, which will express the purpose of

the bill. Some of the most useful of these are:
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Add, appropriate, Authorize, create, declare, dgfidelete, direct, establish, exempt, extend,
increase, limit, modify, permit, prohibit, provideemove, rename, require, retain, revise, subject,

transfer, etc

* Enacting Clause
A document without an enacting clause is not g bk enacting clause is the same in every
legislation and may never vary. And in Ethiopiaréads as Enacted by the FDRE House of
People’s Representatives, and no other.

* Short Title

A short title is used to supply a convenient wéyciting a cohesive body of law that deals
comprehensively with a subject.

* Statement of Policy or Purpose
Statements of policy or purpose are rarely needéeldgenerally should be avoided. This kind of
provision may be useful, however, when a substiaimbidy of new law is introduced .A purpose
clause also may be helpful in a short bill if themtive provisions do not clearly indicate what
the bill is intended to accomplish

* Definitions

(Refer to the discussion on the earlier part orptimpose and

kinds of definitions.)

* Principal Operative Provisions

A) Types of provisions.

Most statutory provisions may be classified undeir imajor categories:
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& general provisions, such as short titles, purpestias, and definitions, which
relate primarily to the text of the statute ratthean to persons or agencies;

&1 administrative provisions, which relate to the tima organization, powers, and
procedures of the governmental units that enfora@djudicate the law;

i substantive provisions, which give to or impose amrlass of persons rights,
duties, powers, and privileges; and

i1 enforcement provisions, which provide a particlliad of enforcement that is in

addition to the remedial powers of the governmeuntatl

The second and third of these categories constiteterincipal operative provisions.

Not all bills will have all these types of provis® Many will contain only one or two of them,
relying by implication on the operative provisioofsexisting law. For example, a bill creating a
penal offense will rely on other law to create ¢suand to empower peace officers to arrest
offenders. It is generally best to organize a new $o that the operative provisions appear in the
order indicated by this subsection.

b) Organizing operative provisions. Sorting theragige provisions of a bill into the categories
indicated does not complete the task of organimatwithin each category, individual
sections (and even smaller units) should be orgdniz a logical order to make the proposed
statute as readable and easy to use as possil@deolldwing general principles should be
followed in organizing any draft:

» Assume that provisions will be read in the onthewnhich they appear. Avoid arranging
a bill in such a way that a provision makes no samgil a subsequent provision is read.

* Provisions should appear in the order of theipantance, beginning with the most
important. General provisions should precede spem&s; the general rule should
precede an exception.

» To the extent possible, provisions dealing wile same subject should be grouped

together.
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* Enforcement Provisions

The purpose of the law is to govern conduct. Thisften accomplished by announcing a rule,
which may be a mandate or prohibition, and preswila punishment for noncompliance or a
reward for compliance. The announcement of a mleeferred to as a substantive provision,

and the prescribing of a consequence is callechBoreement provision.

Repeals/Amendments
Each enacted bill affects, by addition, deleti@paal or other alteration, the cumulative body of
existing state law and is in that limited sensa@ndment of existing law.

Amendments are an essential part of the legislgineess because amendments allow the
alteration of bills and resolutions after introdant The principles of style and form that apply to
bills also apply to amendments.

In drafting amendments, imagine giving instructidnsa secretary for alterations in a bill.
Although some amendments may be pages long and duoademns of changes, the basics of each

amendment never change; identify the following:

* the legislation to be amended
* the place at which the change will occur
* the change itseft

* Saving and Transition Provisions

Saving and transition provisions help to minimike tisruption and inequities that often attend
the taking effect of legislation. A saving provisitsaves” from the application of a law certain
conduct or legal relationships that occurred befmrexisted on the effective date of the law.
Transition provisions provide for the orderly implentation of legislation, helping to avoid the

shock that can result from an abrupt change inadve The most common transition provision is

35

Page 109 of 294



the effective date section, which provides for dgdanplementation of a statute by delaying its

effective date or by providing staggered effectiages for various provisions.

* Effective Date

In Ethiopia since there is no specific effectiveedan which legislation becomes functional, a
particular date on which it will become effectigewritten. Here one point to be raised is that the
date on which it is drawn may not necessarily lgedate on which it will become effective. On
the other hand to give time for change as has bemrtioned earlier it rather might be effective

at a later date. And next to that legislation gned by the Head of State.
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Part Ill. Drafting within the Frameworks of Constit ution and International

Instruments

Chapter V:
Structure of Laws

Section I.Conceptual Framework
5.1.1 Legal Materials

First and foremost, the term legislation referdaiws enacted by a law-making body. It is also
used in a sense of making laws or as the processking law. The law-making body itself is
referred to legislature, whereas legislator acyuadirtains to individual member constituting the
legislature. The word legislative is used as adjecand should always come before a noun.
Legislation, in its first sense, refers to, therefolaws made, enacted or promulgated by a
legislature. The word promulgated emphasizes emgatiw through publication and carries with
it the connotation of royal or divine prerogatives prerogative is distinguished from power or
authority, for prerogative ia]n exclusive or peculiar privilege. The specipbwer, privilege
immunity, right [and]/or advantage vested in an@é#l person, either as generally or in respect

to the things of his office, or in an official body a court or legislature®

Under the present Ethiopian Legal System, legmtapertains to all proclamations enacted by
the HPR and Regulations issued by the Council ofidtiers. State laws made by the respective
bodies are, likewise, legislations. Laws enacte&dyeral or State executive organs, even before
being endorsed by the respective legislatureslaare pursuant to Emergence Power envisaged
by Article 93 of the Constitution.

Legal materials also consist of laws properly esdichot yet repealed (not even tacitly),

customary rules, moral etc. incorporated directiglirectly or by reference in or by legislations.

3 Henry Campbell Black, Blacks Law Dictionary, sixth Ed., (West Group, Bolton Massachusetts, 1990)
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The other indispensable requirement for &aw to become law is that it must be upheld by the
principle of “Rule of Law”, and as is enunciated Ayticle 71(2) of the FDRE Constitution,
should be published in the FedeNggarit Gazettaas that had been made a requirement for

validity.

Structure of legislations, conceptually, relatesmprily to legal system. Law itself is and
presupposes a particular way of organizing whav@oslegal system considers to be its legal
system; which quite often is calleurces of lawSource of law, by itself, is an ambiguous
reference as in one of its senses it connotes ptuadanstitutions from which the law is derived
from such asnoral, custom, fadndfiction and the like’’ In its second sense, it refers to those
laws which are used by the judges in cases of usnol It is in this second sense that legal
material is used ithis text and as such legal materials are identifieith weference to the word
law, wherever and whenever this word is used by Coudws identified thus are traditionally
distributed under various labels such as conttadt, crime, property, .. and so on and so forth,
and new categories keep emerging such as Intele®wperty Law, Human Rights and
Humanitarian Laws and the like. Reflection on tlaure of this material, in whichever way it
may have been presented, shows that these categogienot of uniform texture. One may still
find different ways of classifying the texture. Towee that will be adopted here is categorization

on the basis of the functions performed by diffefénds of provisions or parts of legislation.

With a view toorganizeand strengthenthe recently issued Council of Constitutional limgu
Proclamation No. 250/2001, which, among other thindefines law as constitutinghe
Proclamations and Regulations issued by the Fed@&avernment or the States as well as
international agreements which Ethiopia has enddraed accepted;.,”all and anyone of these

start from single or series of provisions which omey designate as “Rule”.

Roscoe Pound is credited for bringing home thel @itanection between and among laws of
different hierarchy and governing varied aspeclifef His method, as modified by one of the

developers, are:

¥ R.W.M. DIAS, Jurisprudence, 5" Ed., (ADITYA Books Private Limited, New Delhi, 1994), pp. 60-62.
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1. rules are percepts, which attach definite conserpgeto definite factual situations, and
as such, pointing to directions and delimiting skkepe of application, as preambles, head
titles, etc...

2. standards are rules that prescribe the limits ohsible conduct.

3. principles are authoritative points of departure garpose of legal reasoning, wherever
interpretation is required.

4. concepts are categories to which classes of stumttan be referred to and on the bases
of which a set of rules, standards or principlesopee applicable.

5. doctrines are the union of rules, standards, plesiand concepts applicable in respect
of particular situations; or on the bases of whaclogical scheme of reasoning can be
followed; on the bases of which the rational ingttin can be built; or pursuant to which

reasonable resolution of disputed cases can beedta

A rule may, therefore, constitute one single Aejadr one composed of Sub-Articles or a series
of Articles® connected by a certain system (logic). Let us thleas the smallest building block

of structure of law: legislation, .. legal system.
5.1.2 Building Blocks: Rules, Concepts and Doctrinés

“Rule” connotes a standard by which to judge cohdoicon which to base one’s own conduct.
All the kinds of legal material that have been dgsed share this rule-quality directly or
indirectly. A duty is always a pattern of behawioat serves as a general standard with reference
to which deviance is condemned as being wrongjusbincorrect. For this purpose or as means
of achieving legal ends, certaistandard’ procedures are found set for effective exercise of
certain powers; the requirements stipulated innitésins are the basis on which those concerned

profess when using terms; locations of jural relatisimilarly require such person to proceed on

* | ook at for instance Articles 937, 938, 939, and 940. These are four Articles with their own Sub-Articles,
excepting the last; and yet they are connected: dishersion -.1. express, special provisions regarding decent, tacit
dishersion, prohibition of certain provisions, which can be considered as a single Article, these being Sub-Articles,
and the Sub-Articles being the Sub-Sub Articles thereof, respective. .

*1d., pp. 47-48.
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the basis that claims, duties, etc... vested in icegarties and not others. Thaile-ness’ of

principles, doctrines is self-evident.

Here, three questions arise:
1) How did the wordsule andlaw come to be associated wgtandar®
2) What does “acceptance of standards” mean?

3) How does law presuppose as a legal system?

As regards to the associationrafe andLaw with standard,fascinating development lies in the
history of Roman Law.

1) The story in broad outline is thdex’ (i.e. “Law”) meant declared law (derived from
‘lego’ - | declare.) as opposed‘jos’, which was Customary Law, that crystallized out of
decisions. In the course of timdedes became expressions of popular will through
enactment by the assemblies and their function pw@scriptive like modern legislation
and ceased being declaratoryjo$’.

2) The termregular (i.e. “Rule”) came in to use via the Grammariamsvihom it connoted
guideor standard One of the most distinguished jurists of theyeBdrticipate — Labeo —
a Grammarian turned lawyer, pioneered the usegufiae for certain legal axioms which
had prescriptive function. The association of ragwith ‘lex’ evolved some time during
the second Century A.D. via imperial decrees, wtiield taken over the role oex'.
During this period “Rule Books”, oRegulars named after the jurist who had been
commissioned to prepare them, were issued undeeriaipauthority to subordinate
officials as manuals for their guidance. ThBsgularsthus had the force déx’.

3) The Regula which had been worked-out privately by certairthed great jurists during
the Second and Third Centuries AD, the classicalogeof Roman Law, were later
officially invested with the force ofex’ by the Law of Citation in the"4AD. Finally,
Justinian’s Digest, which codified much of the wgss of the classical jurists, was itself
promulgated as %ex’ by the emperor. It is significant that the finafethis monumental

work, its concluding Title, Book 50consists entirely of a collection étegula The

association ofule, law andstandardwas thus gradually completed and has formed the

basis of legal thinking ever since.

Page 114 of 294



Having seen this, one should recognized that sl for most there are facilitating legal
materials as distinguished from legal materialprolt is to this latter category we refer to as

“rules” and “standards”.

Rules and standards may embody categories ofaefat(1). Jural relations whose each element

has to be understood in terms of its correlativecept, and (2). other legal materials.

5.1.3 Component Parts of Law (Functionally)

A. Enacting Jural Relations

The first category (jural relations) consists & tbllowing:

—

. “Claims (rights)”, prescribing how people ought @ught not behave with regards to
others vis-a-vis “duty”;

2. “Liberty (privileges)”, to act or not to act vissas “no claim” (or “no right”);

3. “Power”, to alter existing legal situations vis-&-Vliberty”;

4. “Immunities” having existing legal situations béeaéd vis-a-vis “disability”;

In terms ofcorrelativeness, oppositeness, contradictoringssal relations are interrelated and
categorized in the following mann&r.
Right Privilege Power Immunity
Jural Correlatives {
Duty No-right Liability Disability

Right Privilege Power Immunity

Jural Opposites {
No-right Duty Disability Liability

“1d., pp. 24-25.
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Claims, liberties, powers and immunities are haphdly used so as to signify rights. For
purposes of clarity and consistency in draftingg tbllowing scheme of arrangement has been
found useful by the developers.

An important preliminary point is that a jural retan between two parties should be considered
only between them, even though the conduct of oag oneate another jural relation between

him and someone else.

This can be expressed through a diagram as follows:

A
\ 4

CLAJM (right) LIBERTY (privilgge) POWE MUNITY
DUTY " NO-CLAIM Mu| LIABILITY DISABILITY [
ies | (RESPONCIBILITY) o

Amnaric word' Teguadagnet.
b) oppositenesss taken as to mean a position confronting anotingrlacing in contrast, or
anti-thesis; in the sense of the Amharic wdregaraninet’.
c) contradictorinesds taken as to mean a& lawyers quite often refer twontradiction in
terms”, or concepts, ..., which cannot go togethexymoronr- like an innocent murder;
in the sense of the Amharic woiketsararinet.

When operating with this scheme, the following fatae would therefore be imperatite;
Jural Correlatives(look at vertical arrows and read both ways)

[a] ‘... in one person, X, implies the presence of itsetative, ..., in another
person, Y. Thus, claim in X implies the presence of duty ifbut in so far as
duties may exist) without correlative claims; thr@neerse proposition is not
always true).

[b] Again, liberty in X implies the presence of no4tlan Y, and vice versa.

1 Ibid.
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Jural Opposites including what one might here call jural negato(diagonal arrows
and read both ways):
[a] ‘... in one person, X, implies the absence of itsospe, ..., in himself'.
Thus, claim in X implies the absence of no-clairnimself, and vice versa,;
[b] Duty in X implies the absence of liberty in himselfl vice versa.
Jural Contradictories(look at horizontal arrows and read both ways):
[a] ‘... in one person, X implies the absence of itsrealttory, ..., in another
person, Y’'. Thus, claim in X implies the absendéefty in Y, and vice versa.
[b] In the case of duties which correlative claims, @tydin X (absence of

liberty) implies the absence of no-claim in Y aiuéwersa®*?

As explained above, these four are concerned wihllIrelationships between persons and are
referred to as “jural relatiohs The remaining can be characterized as “facifitatiegal
materials” So, any instrument, such as for instance a Pratlam can be divided into two
parts. One consisting of all provisions, which aoemally characterized anacting provisions,
would often be provisions of jural relations. Thecend group consists of other variety of
materials that can be designated as facilitatiggllenaterials, which consist of Preambles, Title,
definitions, which prescribe the legal and contekiuse of words, phrases and clauses and the

like. As regards Preambles, titles, etc.., explanatwill be given later on.
B. Enacting non Jural-relations

The second category mentioned above as “other lagétrials” (enacting non Jural-relations)
consists of the following®
1. “Means of achieving legal ends”, are those ruaed standards (provisions) which
prescribes how certain ends are to be achieved.
2. “Principles”, “concepts” and “doctrines” are @gland standards (provisions) which are

respectively**

21d., pp. 23-43. Known as Hohfeld, who, an American Jurist, developed this scheme with incisive logic to make the
distinction between this seemingly homonym and antonym. (See propositions, infra. Under this Chapter.)

1d., pp. 44-46.
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a) authoritative points of departure for legal mrasg in cases not covered by
rules and standards.
b) classes of transaction and situations, whichbsareferred to and on the basis
of which a set of rule, standard or principle beeapplicable.
c) the union of rules, principles and concepts,clwlought to be applied so that
the reasoning may proceed on the basis of the selidattrine) and its logical
implications.

4. “Location of legal relationships” are rules atdndards (provisions) which determine

the incidence of jural relations; i.e. on whom tiugt or duty actually applie’s.

The concept ofrule had been examined by Professor Hart whose expanatsts on the
distinction between what he calls tbgternal and internal points of view. The former is the
point of view of an outside observer, who simplgctées behaviour as he sees it; jjeople

do in fact behave in such a wmanner. The latter is the point of view of a parseho treats the
behaviour as a prescriptive pattern of how he ahére ought to behave. In other words, the
latterinternalizesit.

Internalized patterns of behaviour are expressetjust descriptively as the external observer
would do, but in terms afught i.e. in such a condition, the point is not whetheople do or do
not conform, buthat they ought to do santernalization moves from the realm of the “{gt

“sein” in German) — or what happens in fact — into ttiaghe “ought” (or“sollen”).*®

As stated above, rules are, therefore, precepgtsaitaching definite consequences to definite
factual situations. Standards, on the other harapgescriptions that limit permissible conduct.
Hence, these two are complementary notions whiduldhbe used as a unit to become the
building blocks of the first layer of law.

*1d., p. 434
45
Id., p. 45 and p. 434.

**1d., pp. 48-59.
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The characteristics of a rule, says professor Hid, in internalization; i.e. acceptance of a
pattern of behaviour as a standard. He distingsighie from habit in that habits only involve

shared behaviour, which is not enough for rulesetonor do habits serve as standards.

Acceptance of a standard according to which peopfght to actleads to discerning between
rightful and wrongful acts; i.e. leads ultimately &voiding, and furthermorecondemning

deviations as wrong deeds.

A further distinction might be drawn between inedimation  of the rule by citizens and by
officials. Citizens accept a pattern of behaviosiraastandard for themselves, but stop short of
making it their own duty to pass an official judgmef the conduct of others on the subject. On
the other hand, officials should do both, simultarsdy; they should accept it as a guide for their
own conduct as well as accept a concomitant dugppdy it when judging the conduct of others,
officially.

Section II: Rules, Laws and Legal Systeff}

Rule,classically, did not consist of “a Law”. This migh¢ because “a Law” is only a particular
way of organizing the “rule materials”. This miglals well be because its formulation
presupposes to some extent a concept of legalnsy3tee concept of “a Law” presupposes
“Legal System”.

Here, the point is a legal systesmall be conceived as to beingreway or a two ways system;

i.e. whether the legal systemas open or a closexystem.

An openconcept confines “the Law” to areas of specifigulation by authority. Areas not yet
regulated are, then, outside “the Law”; which metreg the concept of law remains open in

these areas to be regulated in the future. On tiier dand, a closed concept treats all areas as

*1d., pp. 59-60.
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falling within “the Law” whether regulated positilyeor negatively in the sense that it is still “the

Law” that allows or creates liberty.

The upshot of all this is that “Law” is part of thasic material, since in one way or another it

reflects a legal system.

Bentham and Austin believed that law in the seridegal system is only the sum-total of laws
and that elucidation of “a law” is all that is nesary. Roscoe Pound classified the institution of
law as follows:

“There are, first, rules, which are precepts attawy definite consequences to

definite factual situations. Secondly, there arm@ples, which are authoritative

points of departure for legal reasoning in case povered by rules. Thirdly,

there are conceptions, which are categories to twhigpes or classes of

transactions and situations can be referred andtloa basis of which a set of

rules, principles or standards becomes applicableurthly, there are doctrines,

which are the union of rules, principles concepsionith regard to particular

situations or types of cases in logically interdegeent schemes so that reasoning

may proceed on the basis of scheme and its logigplications. Finally, there

are standards prescribing the limits of permissilslenduct, which are to be

applied according to the circumstances of each £ase

5.2.1 Pattern of Interrelation

A railway system, for example, is not just the stot@l of tracks and rolling stock stacked

together; the system is the pattern of their likagd distribution. In areas rich in coal and iron,
of instance, and around major ports, the networkaibtivays will tend to be thick and complex,

but less so in areas of desert; and the lay-outvarly again in mountainous districts and over
plains.

*®1d., p.61.
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With regard to a legal system, it may be statetl tthea pattern of linkage imparts unity to all its
components, which can be discerned through theepbraf validity and through the institutional

structure.

Validity refers to the law’s quality — quality difsi proposition, whether its proposition is a valid
proposition of law; if not, it is invalid. Validitytherefore, unifies legal material at its foundati

it is what makes it legal at all, thereby preclgdinfrom non-legal material.

In reality, [t]he institutional structures of a {foidable] legal system pulls it together in a
different way by assigning the various tasks tostiturent institutions. Accordingly, there are

law-making institutions.

Next, there are law-applying and law-enforcemestitations. Courts come into this category,
and in addition to those that can make law, theee aa number of subordinate courts and
tribunals, all of which are defined. Likewise, thenge of orders and punishments Courts can
decree is defined. Enforcement through the usergdrozed force is institutionalized through

bodies such as the Police and other governmend$¥and offices.

Finally, “the Law” conceptualizes the existenceceftain institutions through which the law
itself is pulled together; i.e. institutions whideliberate on factuaituations, and those which
deliberate on legal consequences. Meaning, insiEadch situation being governed separately
by its own regulation, a principle derived fromiagse but broad concept, applicable to a class
of regulations is applied. This is accomplishedotiygh unifying concepts, like, such as

possession, ownership, etc ...

5.2.2 Purposes and Functioning®

The inclusion of the word system in the legal fraraegk implies that the legal system consists of

coordinated activities, as a system can never ewest devoid patterned coordination.

1d., p. 62.
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Coordination, in turn, implies that activities maréten are not haphazard, which, but purpose
that they are directed towards achieving differebjectivesi.e. they are directed towards

achieving collective objectives that are in linghwthe common goal.

Generally speaking, the activity of any phenomenontinues to exist till a necessary period
passes, during which time its propelldimertia’) subdues. During that period of time, the way
in which certain tasks are put into effect as wslthe extent of their success or failure continue
to invoke inquiry into their actual functioning.rlarly, the actual functioning of the various

legal institutions during a period of adjustmentii@s attention.

To list the many tasks which a legal system setsmachieve would be tedious. Broadly, it can
be said that one of its crucial task is to provadgamework within which people conduct their
affairs.

Thus, the legal framework, if properly and genwrfekrmulated and utilized, shapes many daily
activities; e.g. buying and selling, giving creditc... can be shaped in a way that promises are
surely enforced.

1. Naturally, the most crucial, important task of titlee Law” is, indeed, to achieve
justice in society. As one of the main purposearof legal system it is difficult to
see how this could be doubted, whatever the prablamd difficulties that beset
the meaning of ‘justice’ and the practicalitiestsfachievement.

Justice is integral to the concept of a legal systihe etymology of the word
‘law’ itself derives from what iitting and right’.

2. Beside, “the Law” contributes to the conducts éizen’s. Another more difficult
task of thelegal systemwhich should be mentioned here, is its functian i
shaping people’s perception; its contribution tiizen’s cognition of the proper
social order.

3. Even where injustices are practiced, and no ondtdathat these do occur, the
authorities contrive to hide them behind a veijustice, however thin; and it is
when such practices become intolerable to the rmaamd the veil becomes

threadbare and transparent that revolution te@ssyistem apart in the hope of
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establishing a new and more just system in itseplddis in away is also the

attainment of justice.

The achievement of a minimum of justice is a caodisine qua’norof the continuity of a legal
system. Taking Aristotle’s approach as our own itlecof testing what justice is, it can be
characterized as universal and particular justi¢ée universal aspect of justice would be too
broad for this text to encroach into. The particudharacter of justice was dichotomized by
Aristotle in to two, i.e. distributive and correai (remedial).

1. Distributive, here, pertains to allocation of resi@s, advantages, entitlements, etc ...

2. Corrective justice, as its name suggests, is regthednature; i.e. preventing the abuse of

power as much as the abuse of liberty, and renglgust decisions with the view to

compensate the victim and penalize the wrong doer.

The instruments of a legal system and a law are
1. in respect of distribution are those aspects oéljuelations which fall in the upper
horizontal line, i.e. claim (right), liberty (prieidge), power, and immunity.
2. Whereas the distributive aspect is achieved byetletesments in the lower horizontal line,

i.e. duties, no claim (no right), liability (subjean, responsibility), disability.

Any legal system should be constructed using tmseationed instruments, the final goal of
which is attainment of justice with certainty. Alsib should go along with time, adjust to

requirements of new conditions useful to modernity.

Taking note of the basic threads that are foundaich and every pieces of legislation, if taken
together (abstracted from each piece), would enaisleerect (formulate a legal system).
Thereatfter, it would be proper to look into theibasructures of any typical, yet comprehensive

legislation.
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Questions

1. See Articles 842-847 of the C.C. (Succession). Autes invoking the doctrine
established by Roman Law in respect of inter ssatecession, which since then has
developed without loosing its basic essence? Tle&ride or principle here is that nature
that determines who the successor is.

a) Then, Articles 942-1059, what do they determire. {ural relationgper seor do they
serve the functions of other legal materials?
b) How about Articles 1060-1113?

2. How does the above conceptual framework — i.e. feample rule-provision to legal
system help you to formulate structure for yourftdeamd maintain your bill within the
corpus juriof Ethiopia?

a) Understand claim/duty (“you ought”) correlativeatbns, as they make distinction
between:
» Claim on one hand and liberty, previleges;
b) Power/liability (“I can”) correlations:
» in claim and power;
» duty and liability;
> liberty and power.
¢) Immunity — Disability (“you can not”):
» Claim and immunity;
» Liberty and immunity.

3. Kinds of
a) Liberties; b)Limits of liberties.

4. Rightful and wrongful powers.

5. Kinds of powers.

6. What are the merit and demerits of Hohfeld’'s schefrenalysis of jural relations? (Read

Annex, first.)
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Chapter VI:

BasicStructure of Legislation

Section I. Theory and Techniques of Drafting’

Laws prescribe behaviours that change individuakel$ as institutional behaviours. Currently,

“the Law” seems to have not yet triggered develapaieprocesses. That signals that problems

inherent in the law-making system exist. For onmaftdrs frequently draft laws that fail to bring

about institutional changes.

Though a number of such examples can be mentiahes,appropriate to address another

concern of the public. Can a government changevhains it
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chooses through law? As not only the law, but also legal constraints influence behaviour, to
answer in the affirmative would be wrong. Moreou&e social arena within which the law acts

contains elements beyond the government’s captacitliange. (See diagram above.)

This part deals with practices useful in draftingaftlaw or legislations from policies by
conducting his/her researches (refer to Part lilstFmake artificial separation of form and
substance in writing Research ReporEormulating the substance simplifies choosingfmnm

in which and how to write it. Secondly, this pairtma at providing readers with sufficient
knowledge of drafting techniques to enable thempéoticipate competently not only in
assessing, but also in actually drafting such desum

Hence, an approach to the problem of legislativenfaests on the following two propositions:
a. That substance has inextricable link with foam
b. That the primary criterion for assessing altéweaforms for a draft and its

several components consists, primarily, in its dggb
Nobody disputes that form ought to follow substartt@vever, substance also follows form.
Likewise, proposition holds for every aspects ofrfpi.e. structure of statute, sentence structure,

choice of vocabulary, syntax, grammar and puncioati

In making choices over structure, i.e. a questibfolon, a drafter can not avoid making choices

concerning primary, secondary and periphery objesti

Most lawyers perceive the principal task of lawglélaring rights and duties. And thus, they

direct their efforts to judges for deciding caseg] indirectly to lawyers, for advising clients.
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6.1.1 Architecture !

The outline of a draft forms its structure. Becaokthis, the drafter wrestles with the successive
parts of the text; i.e. designs its form, as pérhe structure. Here, the drafter clearly discerns
the substance of the issue at hand. This partsofieguideline for developing the details of a

draft’'s substance.

Here, one has to relate the architecture of th& tirdhe larger problem. This helps see how an
unsuitable outline may hinder implementation. Sepnt explicates the relationship between a

draft document’s structure with that of a legislattheory.

Some might wonder: Why one should begin with outtinthe form of a draft-document? Why
not begin instead with constitutional or other @s$pdéhat cage the drafter’'s task? What is the
necessity of using clear, precise language? Onmagip considers that the architecture of draft
should come first, because the approach gives ngamy to its close relationship to the larger

issues to be addressed.

The focus on drafting documents as an instrumenegélopment underscores that, at the heart
of all effects, lies institutional transformatiothat is, bringing about positive behavioural
change. In this view, a draft-law should primablky sent to judges and lawyers. To prove useful
to them, it must accommodate their professionaiuceiland vocabulary; complete with quirks

and foibles.

In contrast, another theory holds an alternativ@vvthat in conditions of transformation, the
principal aim of law is to change behaviours. Tarale behaviour requires that law reaches not
only judges and lawyers, but all its addresseestHat purpose, the structure and language of a

draft-document should facilitate its use by tho$®m it purports to address.

1 1d., pp. 207-210.
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Perhaps no great harm will result if a drafter dmsca draft concerning the procedure of Courts
in a civil suit in a vocabulary and in a style féari to be that of judges and lawyers. In writing a
draft-law concerning local government, howeverraftdr should employ a language that at least

local government officials can easily comprehend.

A draft’'s form rests on the principle that a lawWluences behaviour most efficiently when its
addressees understand it. That proposition undempiodern drafting practice which aims at
achieving clarity and at facilitating understandibyg the groups expected to use the law.
However, that does not mean that drafts must be asaeasily as a novel. Many drafts can not
avoid complex subjects. Sometimes, drafters carelpt but organize and draft those drafts in a

way that requires careful reading and re-reading.

Nevertheless, drafters must organize their draftsdraft them in a way the users will find it as
easy as possible. So they should avoid structusatepancies as these constitute a significant
aspect of poor drafting which many drafters stunitie.
“Most lawyers are familiar with the function of aautline, and yet they
underestimate its utilities and forget how hardsito make a good one. Without

an adequate outline, the bill will hardly serve pisrposes.”

Structure of dransformatory billfrequently contributes towards its ineffectiveness
a. its organization dose not help its addresseaaderstand the law;
b. it dose not contribute to the easy use of theimadaily practice; and
c. it dose not serve to guide the drafter's tasksgathering the facts needed to

demonstrate the likelihood that the bill will solee problem addressed.

In a draft-document, no less than in others, strectarries the primary burden of demonstrating
the writing’s underlying logic. The draft’s hierdwc of ideas must reflect its logic. It must show
the inter-relationship between important and aawrjliconcepts, and the rules that they generate.
A well constructed draft makes it easier for ugersnderstand how the various actors involved

ought to interact.
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Finally, early development of a tentative structaféhe draft facilitates not only writing it, but
the research required to justify it. Drafting needscentrating once mind. Drafting pushes the
drafter to consider details that even writing thistfdraft of theResearch Repotte/she might
not have done. By focusing attention on the drafifeucture, the drafter can not avoid
confronting issues of substance. Before dredgingplgeinto research, long before even
beginning writing theReport'ssolution section, the drafter has already develggmme notion
about the draft's substantive issues. The procésstrocturing theReport again and again
inevitably pressures the drafter to confront issafedecision about the draft’'s substance. Then,
the drafter begins to test the appropriatenessilo$tantive possibilities; in other words, he/she

begins to concretize ideas.

6.1.2 Interrelation of Theories and Structure®?

A draft-law embodies a legislative scheme devigedddress an identified problem in away that

enhances good governance. This requires six sonrmative prescriptions.

The first tells theprimary role occupants) what they must do, b) what they may do, or lcatw
they may not do. The second gives the same comntartie implementing agency prescribing
the kinds of conformity, inducing measures, theyrmamust implement. The third prescribes
the criteria and procedures the officials mustinsgeciding how to implement those measures.
A fourth set of prescription gives a similar setaammands to officials involved idispute

settlemenpractice.

In addition, a complete legislative scheme requite® other, usually shorter, sets of
prescriptionsTechnicalprovisionsinstruct the respectivmle occupantf the legal system as

to how to fit a new law into the body of the nat®legislation, and how to interpret it.

% |d., p. 210-211.
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6.1.3 Principles of Ordering — Grouping®

Outlining a bill involves grouping and ordering psovisions. This section first defines these

terms, and then discusses criteria for using theahill’s outline

After this, drafters must decide where to group lthés provisions. The process of sorting the
provisions into parts, chapters or sections caristt grouping. Grouping requires discerning
which subordinate matters shall be put togethereurad given heading; i.e. which chapters

belong in a particular part, what sections belang particular chapter, etc ...

For example, why should part | include the paracidubject matters of chapter 1 and 2 and not
some other subject matter? or Why in part |, cars@hapter 2? Or which of the bill's sections
should the drafter locate under that chapter’s imggd

A drafter might easily devise alternative princglef allocating several sections of a bill.
Grouping pertains determining which sections tqlaeed in the same chapter, which chapters

in the same part, and, in a large bill, which ptotbe placed under the same title.

Ordering pertains sequencing; i.e. parts to beuded within the titles, sequence of chapters

within part(s), sections within chapters, and sebttsns with in sections.

For example, part | might consist of three chapteme dealing with the obligations,

responsibilities of doctors under the law, the pthigh the obligations, .. of nurses, and the third
referring to the obligations, responsibilities bétadministrative/managerial staff that run, say,
hospitals. The drafter must thoroughly think in gbiorder they should appear in part I; the

sequence by which particular sections come in ehabter.

> |d., pp. 215-216
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On the other hand, conditions might necessitateaha or more regulations be devised to meet
objective realities. For example, the following twegulations seem appropriate for, say, the
health sector.
1) Public hospitals, no matter what the circumstanskeould admit patients under
emergency, requiring immediate treatment; and
2) Prohibiting regional public hospitals from admigipatients referred to district hospital

by a local clinic.

By grouping and ordering a bill's parts, chaptersd asections, drafters define that its
architecture. Thus drafters should make their dmtésas much as possible on principles they

can articulate and justify on objective requiremsent

Drafters may group objects or ideas in one of tipragciples:-
1) Looking for agolden thread
2) Some notion of logical continuity ; or

3) The draft’s usability to its users.

The Golden Thread* Sometimes, drafters organize their draft-law byking for a golden
threadthat runs through the various parts. For examplé@pspitals, many people have contact
with patients, doctors and nurses as well as se@sf telephone operators, emergency room
orderlies, clerks, bill collectors, pharmacists ahebning staff as well as. A drafter might see
contact with patientsas thegolden threadthat ties them together, and group the draft's
provisions on that basis. In practice, un-expliddimses in the drafter’'s own mind should not be
allowed to shape thgolden thread;it rather should be based on decision-making p®ce

grounded on reason, on information and on expegienc

Abstract Logic®® Sometimes, drafters group a draft-law’s provisiomeerms of a preconceived
principle or abstract. For example, it may sdegical to group together provisions concerning

>1d., p. 217.

> |bid.
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the duties of various institutions working in diéat offices. In that grouping the prescriptions
concerning the people on the first category of agesnwould appear in part |, the second, in part
II, and so forth. However, the institutions so gred should have rational differential.

Usability to the Bill's Prospective users® Finally, some people consciously classify objects o
ideas in terms of the classification’s usabilitythose who use the classification:
(a) a used clothing salesman may sort out a pilesedl clothing in terms of the different
sorts of markets in which he might sell them (walsthes to markets in cold climates,
for example);
(b) the director of a home for the homeless, bydiae of the garments and whether for
men, women, children or adults;
(c) a paper manufacturer, in terms of the clothsngility for grinding into pulp to make
rag-type papers;
(d) a laundry operator, in terms of their colorsl dhe likelihood of their bleaching or

coloring other cloths in the washing machine.

In the same way, drafters might group and ordeir ttiafts’ provisions according to their

probable users’ convenience.

For a drafter, which system of grouping and ordgseems more desirable? For both grouping
and ordering decisions, the general criteriongdbility to the law’s users seems preferable than
any other. Drafters generally should consider astlehree different sets of users — some with
markedly different requirements: a) the lawsmary role occupantsb) its implementing

officials, and c) its dispute-settlement officials.

Usability does not prescribe a unique grouping; it hardlpams to more than a general guide to
grouping and ordering decision. Attention shouldgbeen as to the ease with which a user can
find a relevant part and understand the relatignbleitween the behaviour that part commands,

prohibits or permits and other behaviours withia tomain of the draft-law. To help the readers

*1d., p. 217-218.
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to understand the draft’s logic, a drafter shouiglieate the principles used for grouping as well
as for ordering in th®esearch Repartere, principles of ordering relates to hierarohkiereas

that of grouping pertains to the basis of creatiregdifferent categories of users.

The same principles — usability to the draft's m@mgnaddressees and the administrators — should
govern the ordering of the groups’ sequence. Ttenot drafter violates this rule by putting first
the part that describe in detail the formation a@tricture of the implementing agency (the
bodies, members, how chosen, what qualificatiohs, dfficers, etc), its internal operations
(meetings, agendas, voting, quorums) and sometiewn provisions for the pay and
reimbursement’

Subject to overriding the command for considering draft-law’s probable user’s needs, a few
additional quid lines may prove useful in groupmglraft's provisions. The most significant
ones are:
1. Order in terms of the general function first, feWled by particular functions and
exceptions.
2. Put provisions about permanent arrangements fasg transitional or temporary
arrangements second.
3. Sometimes, it seems better to order in terms o 8eguence. For example, according to

the steps a person must take in creating a coiporat in applying for a mining license.

So long as drafters group and order according tcudated, defensible propositions, and

explained in th&kesearch Reportshey will rarely go wrong.

Grouping and ordering the items in the preliminsis constitutes only the first approximation
of the draft’s architecture. As with all aspectslddfting, a drafter should never fall in love with
his own draft outline. An outline, like every othaspect of a draft-law andesearch Report

becomes final only on the day the drafter subnite the concerned officials. In the course of

drafting and re-drafting, the drafter learns mdveud the kinds of detailed provisions to put in to

" 1d., pp. 218-219.
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the draft-law. In working back and forth betweenhbdocuments, formulating new hypotheses
and gathering new evidence, the drafter continuafines the draft's substantive provisions;
constantly refines and improves their grouping ardering. A drafter can never afford to view

his draft as cast in concrete.

In structuring the draft-law, a drafter should sitaneously consider what to put into the part
dealing with the technical aspects of the drafenitfy which sections purport to help readers

understand the draft’s purposes, and where iirfitsthe existing body of law.

A draft-law invariably contains some essentiallghteical sections — usually ingeneralpart or
chapter at the beginning, andnascellaneousone at the end, where those drafts vary from

jurisdiction to jurisdictiorr®

General provisions invariably come at the beginroh@ draft-law; miscellaneous ones, at the
end. Local practice determines their content. Thaegal part or chapter at the beginning
frequently includes.

* The short title;

* A general objectives’ section;

» (Some times) an application (or general principlssttion;

» the general definition’s section (as in some judgdns, depending up on the

local convention).

The miscellaneous part or chapter at the end fratuiecludes;
» Consequential amendments;
» Saving clauses;
» Transitional provisions;
* The general definition’s section (in some jurisidin)
* The short title (in some jurisdiction) ; and

* The coming-into—force provision.

%1d., p. 220.
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SchedulesTo simplify a draft-law’s architecture, draftersmsetimes append schedules at its end.
This generally consists of lists or details of anigational structure. They comprise an essential
part of the draft, and a drafter should use them.

The next section offers a default outline whichu#ed flexibly as a guide rather than a blue

print, may help drafters to integrate detailed Bimns into their draft’s architecture.

6.1.4 A Default System for Ordering Bills™®

Many bills fall comfortably into a structure thaatks legislative theory (figure.1). That structure
serves as a useful default, or fall-back outlinedmuping and ordering a bill's provisions. It
consists of six parts (in a smaller bill, six parts
(1) A general part;
(2) A part of law that prescribes a behavioptomary role occupants
(3) An implementation part that prescribes the behaviotheimplanting agency
(4) A part that sets sanctions, penalties or otheraramify-inducing measures with regard to
the prescribed behaviours;
(5) A part for dispute-settlement;
(6) A part for appropriation; i.e. a part ensuring rese allocation for the implementation of
the bill’'s provisions, outlines the means, termd aonditions of resource utilization, ...

(7) A miscellaneous part.

The default outline groups its significamperative sectionin conformity to underlying
legislative theory (figurel). The provisions of tlev include the prescriptions and sanctions
directed towards therimary role occupantsas well as towards thienplementation agency

Because of its general utility, the rest of thista discusses the default system in some detail.
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Section Il. Compiling and Organizing: Top to Bottom

Structuring is a practical discussion on stepsdddken for developing a draft-law’s outline.
First and for most, there are facilitating partglsas Preambles, Definition and the like. The
preamble reflects the policy. Usually it consistgoals to be attained, the reasons to enactment
and the source of authority pursuant to which thecement is made. One may start the drafting
exercise by defining basic concept that had torish®@ned in the bill, as well one can put the
head title, for this to, in a way determine thepsof the bill. To avoid redundancy and the like,
you may have to define some terms and phrasesp#itdr be done at the final stage of the
exercise. Then try to locate and designate firstRarts (Title), if it is a large bill, continue to
arrange chapters for the respective Parts. You pudyyour major sections which would be
further developed. This is a way of generatingsa d¢f the subject matters of the draft-law’s
sections; describes good practice in grouping axéring those elements according to stated
principles, and discusses the appropriate locatiothe auxiliary section (general principle’s,
definitional clauses and short titles), and, #ttparticular legislation requires it, the dispute-

settlement provisions.

A draft-law’s outline follow the form typically usefor all outlines; a sequence of points
identified by either numbers or figures formingist tontaining within it varying levels of sub-
lists. While all drafts everywhere follow this tgai outline in form, different jurisdiction
drafting conventions give the various levels in theline different names. Drafters should learn
properly to confirm to the local practf®e

Title Some jurisdictions have codified their laws. Thagesdictions publish their statutes not
merely in the order of the dates on which the gppate authority promulgated the statutes, but
in a single giant compilation into which the law4ees slot each new law. Instead of
“codification”, some jurisdictions denote this pess “consolidation’. Other jurisdictions, e.qg.
Sri-Lanka, use the word “consolidate” to indicate process of putting into a single, concrete

law the original legislation and its subsequent @aneents, frequently scattered in annual

“1d., p. 212-214.

Page 136 of 294



volumes of the laws over a long period. Jurisdictiovith a system of consolidated laws
frequently use the labétle to cover all the laws concerning a particular sabjike Education
Transportation ... Most jurisdictions do not employ the wdrtde to make a division within a

single law.

The approach employed in the preparatiolCohsolidated Laws of Ethiopiavhich is a better

way of arrangement, was in two volumes and mudte atiith that of Sri-Lank&?

Parts Conventionally, the parts constitute a law’s latgégisions, the major heading that takes
a roman numeral (‘I'or ‘II'). Invariably draftersumber a law’s parts consecutively, while some
authorities do so only if that section could stadne as a separate law. Such a dogmatic
position seems unwarranted. Surely drafters shasédwhatever sub-divisions make the laws
easier to read and use. If drafters find they hasexl a large number of parts in a law, each one
of which might well stand alone, they probably ddooonsider resolving too many diverse

problems.

Chapters To designate the grouping of sections within eaaft, some jurisdiction usehapter
while others usedivisions most jurisdiction number chapters (Dr. Divisionpnsecutively
throughout a draft-law. Regardless of the part mcW they appear, a few begin each part in a
new chapter. Many simple draft-laws contain no léugher than chapters and some, no level

higher than sections.

SectionsMost jurisdiction use the wordectionto designate the law’s basic building blocks,
while a few use articles instead. Whether its narsectionor article, it should contain only a
single legislative concept. That is its essengaltire underlying the section’s/article’s function

as a draft-law’s basic building block.

Well before completing th®esearch Repardrafters should begin to write down their ideas

about the bill, usually as a list of its main peiniThat list will contain a series of direct

o1 Faculty of Law, H.S.I.U., Consolidated Laws of Ethiopia, Vol. |, Il and Supplement, (Artistic Printers Ltd., Addis
Ababa, 1972, and 1975 for the Supplement).
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statements — usually not complete sentences, soe®to more than a phrase — each holding
the germ of an idea that the drafters think mightirgto the bill. Those brief statements will
become the basis for the bill's sections — its ddmiilding blocks. Making the list will give
drafters more ideas. Before long, they will stduinplering about how most logically to group the
various sections in light of the need to make this lrom as useful as possible to its users.
Then, they can begin writing the bill’s outline.doing so, they will get ideas, not only about the
bill's structure, but also about its substantivateot.

What ought to go into a bill? Where to derive thmksas from?

As mentioned earliestatuteandregulationcontain six different sorts of norms; each, ugyat
separate section or subsection.

» Addressingorimary role occupants

* Addressingmplementing agencies

» Discerning and addressitechnicalmatters,

» Prescribing conformity; i.e. inducing measures Bkactions.,

» Prescribing dispute-settlement systems.

» Stating funding provisions if formidable and appiate.

That list provides a convenient preliminary chask kelling drafters to make their minds to each
sort of provisions; make up of their minds as tathe final bill ought to include.

Section Ill. The Enacting Part®?

The law part relates to what we have earlier attempted to stwgerjural relation; means of
achieving legal ends; location of legal relationshprinciples, doctrines and standards/rules.
The law part contains prescriptions addressed poimary role occupants while the
implementation partcontains prescriptions addressed aotors to be assigned in the

implementation process. In many bills this distioict causes little difficulty. Usually, the

21d., p. 222-224.
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necessary implementation, funding and even mogh@fauxiliary provisions appear in other

laws.

In bills aimed at transforming institutions, dewgitheimplementation paris more difficult, as
that part of the bill aims not only at changing ghrenary role occupantsbehaviours, but also
that of theimplementing agencyhich may as well include ensuring, enhancing behaviour
of an existing agency, or establishing a new ortetirAes, changing behaviour might include

that of an agency’s official(s) — they, seermpamary role occupants

Where the introduced new rules are directed towtrelsBnplementing agenciea difficult case

for using the default outline to order and grouples provisions arises.

Which groups of people constitytemary role occupant®

Within the state bureaucracy, low-ranking functiees: (employees with negligiblpower)
might as well be considered asimary role occupantslike, for example, teachers in the

Ministry of Education, or nurses and medical aasist in hospitals, etc ...

An even more difficult case arises when dhificulty’s sectionof theResearch Reportentifies
as problematic the behaviors of only senior agenféigials. So, a bill should address all the
actors; bothprimary role-occupantand theimplementing agencylhe provisions of the law’s

parts, then, should also prescribe them formidbbleaviours.

When that is included, it may appear difficult @entify an authority [to whom could be
relegated the necessastate powdrthat implements the appropriate rules over tHeiafs as
well as over thosemplementing agencigéere, an agency is considered as a body by it§ ow

not in line with the prescribed, formidable behavi

It seems that this difficulty reoccurs as the insountable problematic factor in writing the

difficulty section,on the basis of which agencies’ problematic behagi are reflected,

Page 139 of 294



formidable behaviours devised and, ultimately, amherity responsible for monitoring and
enforcing the rules is identified and empowered.

Long ago, the great Roman orator Cicero asked witlogward the guardians. The default
outline requires a drafter ask the same questiti: will enforce the bill's new rules which aim
to change the implementers’ problematic behavibrde same manner, a default outline forces
the drafter to confront the question: Who will irapient the new law?

That officials’ behaviours may contribute to théfidulty suggests that whatever the desired goal
may be, it might not become successful, as longaguardian guards the guardians. This
instructs the drafter that his/her bill’'s principainction may well consist of prescribing an
agency to holdmplementing agencyfficials accountable. Once again, form helps hape
content.

Section IV. The Implementation Part in Particular®®

A bill's implementation parshould contain the prescriptions addressed, pilyn&w theagency
to which is directed the responsibility for implemiaeg the measures designed to indpgmary
role occupantsto conform to the prescribed norms of the law. Tprevisions of the
implementation parshould specify the agency’s many responsibilitiasiuding those which
relate to the agency'’s directors or managemenbpags, by articulately expressing:

* how and by whose nomination, appointment is carmigtl what are the requirements like
qualification, .. to be met for each, major offipest;

» length of terms of office service relevant for emsg continuity, acceptable reasons for
termination of office service like for example seas of physical impairment,
misconduct;

» the powers and duties oble occupantsand other employees (both to enforce the rules
detailed in the law part and keep the agency iteeittioning; eg to hire and fire

personnel, to own and dispose #gency’sproperty, to sue and be sued, etc ..);

% |d., pp. 225-226.
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» requirements for holding meetings (i.e. permissibketings, agendas for addressing the
changes irmgencies)

* procedures at meeting (quorum; voting proceduresnaoor closed sessions; who has
standing to be heard);

» power, duties and procedures for dealing with disgpu

N.B

To all these, drafters should identify and listiésious elements, unless covered by others.

Legislation, a complex bill, is likely to prescrilbehaviour tgorimary role occupantshow the
responsible agency officials should implement canfty-inducing measures, sanctions; how to

implement dispute-settlement, undertake miscellas@oeasures.

Keeping all these elements in mind, drafters sharup and order their bills’ provisions;
including the technical sections, according to gpeet principles. The chapter’'s default outline
may help them in structuring. In some cases, howedrafters will undoubtedly need to

organize the parts and sections in ways more seitatiheir bill’s particular subject matter.

In designing each bill's architecture, draftersiddoalways consider the structure’s usability to
those who must follow its prescriptions as wellthese who must interpret them to settle
disputes (about disciplinary measures directedjah@y employees; appeals by citizens against

agency officials’ rulings).

The implementation parshould include the provisions describing the r@bulit measures the
agency may employ to induce primary role occupasdaformity with thdaw part’s provisions.
Sanctions’ Parf* As the principal conformity-inducing measure faansformatory bills penal
sanctions rarely seem appropriate. Most bills, harenecessarily contain some provisions for

penal sanctions or civil liability for violation dafpecific duties imposed by an Act; especially

*1d., p. 227
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when a perverse incentive appears as a signifazme of violation. (For example, many Acts,
otherwise devoid of criminal provisions, contairoyisions making it a crime to give false

information in connection with the Act to tiraplementing agency

In development, most non-conforming behaviours earier reasons other than perverse
incentives or ideologies (like for example, lack a#pacity or opportunity). Especially in a
transformatory bill penal sanctions to change non-conforming behavigarely serve to

redirect problematic behaviours.

Proposition 1.

See Structural set-up of thé' 14 Parts of Labour Law Proclamation No. 377/003hewn
below:
Preamble
Part 1. General
Art. 1.1 Short Title
Art. 1.2 Definitions
Art. 1.3 Scope of Application
Part 2. Employment Relation
Ch. 2.1 Contract of Employment
2.1.1 Formation of Contract of Employrhe
2.1.2 Duration
2.1.3 Obligation of the Parties
2.1.5 Temporary Suspension of Rights @hligations
Ch. 2.2 Termination of Employment
S. 2.2.1 Termination of Contract of EmploymlentLaw or Agreement
S. 2.2.2 Termination of Contract at the RegoéParties
S.S 2.2.2.1 Termination of Contract by the Exyer
S.S 2.2.2.2 Termination Contract by the Worker
Ch. 2.3 Common Provisions with Respect to Termamatif Contract of Employment
S. 2.3.1 Notice to Terminate a Contract of Emploginme
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S. 2.3.2 Payment of Wages and other Payments on
S. 2.3.3 Severance Pay and Compensation
S. 2.3.4 Effects of Unlawful Termination
Ch. 2.4 Special Contract
S.2.4.1 Hours’ Work Contract
S.2.4.2 Contract of Apprenticeship
Part 3. Wages
Ch. 3.1 Determination of Wages
Ch. 3.2 Mode and Execution of Payment
Part 4 Hours of Work, Weekly Rest and Public Hofsla
Ch. 4.1 House of Work
S. 4.1.1 Normal Hours of Work
S. 4.1.2 Overtime
Ch. 4.2 Weekly Rest
Ch. 4.3 Public Holidays
Part 5- 12

Questions

1. Insert the titles of provision in each chapterext®n, as the case may be, then observe:

1.1  The largest unit is what is designated as “Partf e smallest is “Article” along

with its sub- articles

1.2  Part one consists of Articles only, whereas 2 ot Beo consists of Sub- Sections,

whereas Chapters 2 and 3 of Part four has no $eddo you take this a logical

arrangement? Why? Why not

2. Continue making similar structure from Part 5-12tleé Proclamation, then again ask

yourself same question.
3. Read the Preamble

1 Paragraph --- to bring about industrial harmong alfrround development,

i - to actualize the right of association

g - to determine the powers and liabilitiés
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government agency

A -to meet the Ethiopian socioeconomic coodg

and international standards

4. Are these the crux of the Preamble? Are they atbdenby the scheme of arrangement

you abstracted from the Proclamation?

Proposition 2.

You are a legal advisor in the Prime Minister a#fidou found a memo from his excellence that

he is thinking of establishing a “Drug Authority@nd that he has assigned you sketch outline,

which should a direction for future research, agidlation.

Let us give you a rudimentary outline, form whigbu will come up with your own drafter after

answering the questions you find at the end oktié draft.

Art 1. A. The title of the establishing legislatio

B. The preamble

Art 2. The Definition

a) lllustration

Drug- an article for use in

a) Diagnosis

b) Cure

c) Mitigation

d) Prevention
Natural or synthetic(psychotropic) material-depagg®r relevant
Nourishing material, vitamins, baby food
Hygienic materials like soap, tooth paste etc

Cosmetics

b) All words that have to be defined may not be digced at the beginning

stage of drafting. You better gather them later on.
3. The Object of the Law
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3.1. Drugs for human use?

3.2. ° “ animals —farm? — wild? Pet?
33. ° “ Plants garden? wild?
3.4 pesticide

4. Lesson to be learnt
4.1. a) how does international instruments disicrate one form another
b. look at our drug Administratiawl
c. Take the law of any other state, say India
4.2. Which government agency has control overghisere of activity?
a) Ministry of Health
by * “Agriculture
c¢) how about
- Custom office
- Standard authority
- Institute of nutrition
5. The powers of the Agency- in matters of:
5.1. Importation
5.2. Production
5.3. Distribution
5.4. how about traditional medicine?
5.2. Control
5.2.1. Should the authority have its own labarato
5.2.2. how auditing should be done
5.2.3. Entrance without warrant?. (in case opsse visit)
5.2.4. The obligation to declare on the par cfibess
5.2.5. Who should have the power of licensing r@vibking?
6. Measure
6.1. Administrative
- Fine, warning etc
- Seizure and confiscation

- Revocation of permit
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6.2. Penal
- Should the Authority have its own specialized pooser
- How about investigation-by police? Special police
- How about courts
Regular?
Special court?
Status of Previous laws
7.1. should they be Amendment
7.2. Transitory
7.3 Hule in Heydon’s case:
- What was the law before the making of the Act?
- What was the mischief and defect for which the ¢havnot provide?
- What remedy the parliament would choose to curelibease, so as to come
up with a new solution?
(What are to be included and what to be excludewh fihe ambit of the law.)
8. How much power should the authority be given?
- In matters of implementation/ enforcement,

- Regulation and adjudication
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Chapter VII:

Particular Qualities of Certain Rules (Including Facilitating Parts)

Section I. Facilitating Legal Materials
7.1.1 Preambles, Head Title (long title)..®

The Preamble of a statute like the Head Title psu of the Act. Although not an enacting part,
the preamble is expected to express the scopectolajed purpose of the Act more

comprehensively than the Head Title.

It is to the Preamble more specially that we aredd for the reason, objective, purpose or spirit
of every statute: rehearsing these, as it ordinadles, and evidencing the same in the best and
most satisfactory manner, the object or intentibrthe legislature is making or passing the

statute itself. It is a key part to clearly refléteé minds of the makers of the Act.

The Preamble, being a part of the statute, mustdféed in such a way as to be read along with
other provisions of the Act. Referring to the questas to how far the enacting provisions may
be made to be controlled or restricted by the pldenthe fact is that it is in the preamble that
the reason for restriction is to be found. Henbe, girinciple is that enacting provisions should
not be more general than the preamble would suggést principle could be better stated in

such a way that the purpose of the Preamble isonafluence the meaning otherwise ascribable

to the enacting part.

There may be no exact correspondence between Peeambthe enactment, and the enactment
may go beyond, or it may fall short of, the indioat that may be gathered from the Preamble.
One of the cardinal principles of drafting is thgbireamble is meant to provide a beacon to guide

drafters, first, and then, users; i.e. judges, Ew\etc, but never to stifle the enacting provision

% G.P. Singh, Principles of Statutory Interpretation, (Wadhwa and Company, Law Publishers, New Delhi, India, 6"
Ed., 1997) pp. 107-.110.
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If, however, having drafted the Act as a whole)uding the preamble, if any enacting provision
clearly negates the objective which the preamblglsbto attain, then there is a clear problem.
An enacting provision cannot be allowed to covevider scope than that contemplated by the
preamble. Usually, it is the enacting provisiontthas to be restricted. But, where the enacting
provision sounds appropriate, a drafter will be peflled to narrow down the scope

contemplated by the Preamble.

7.1.2 Headings Act$°

The Head Title of an act is undoubtedly part of Aot itself, and it is legitimate to use it for the
purpose of clearly delimiting the scope of suchidiegion. This is not the case with other titles.
A Head Title, although part of the act, is not tself an enacting provision. Though useful in
case of an ambiguity of the enacting provisionssiineffective in providing of controlling
weight to the actually enacting provision. In mam@ges, the Head Title may supply the key to
the meaning. The principle is that where sometisrdpubtful or ambiguous the Head Title may
be resorted to resolve the said doubt or ambiglite Head Title of the Act on which many
learned lawyers place considerable reliance agprogriate place for the determination of the
scope of the Act and the Policy underlying thedk&gion, no doubt, indicates the main purposes
of the enactment but cannot obviously be usedupplying meaning to the operative provisions
of the Act. So, drafters should try to frame HeaiteTwith all caution but should not rely, shape

it in a way to replace the function of the operatparts of legislation.

7.1.3 Headings of Chapters and Sectioft$

The Heading(s) or Title(s) prefixed to chapters sactions or group of sections can be taken “as
preambles to the provisions following them.” Sudating(s) prefixed cannot be shaped for the
purpose of limiting the plain meaning of the wordsthe provision. Only in the case of

ambiguity or doubt the heading or sub- headingnaeant to supply help in understanding the

1d., p. 105-107.

1d., pp. 115-117.
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provision; even in such a case it could not be digerkstricting the wide application of the clear

words used in the provisions.

The heading prefixed to chapter’s sections or sétsections in some modern statutes are
regarded as preambles to those parts. They caontibtthe plain words of the statute, but they
may help explain the general purpose of the satriddles assembled or enumerated under it.

Care, therefore, should be taken when a draftevs#®Headings.

One other thing worth taking note of relates toftirection that may be attached to headings of
an Article. In short they are of little guise. Aatly they are treated as “nick names” of the
provision, in question. Yet, these doses not mbhahd drafter should be care-free, rather make

sure such titles readily supply the essence oAttiele, in question.

7.1.4 Definition Provision®®

It is common to find in a statute ‘Definitions’ oértain words and expressions used else where
in the body of the statute. The object of such fndien is to avoid the necessity of frequent
repetitions in describing all the subject—-mattemtisich the word or expression so defined is
intended to apply. Such a provision may borrow rdgfins from an earlier act and the
definitions thus borrowed might not necessarilyfdaend in the definition provision of the earlier
act, but inserted as mere legal proposition.

“In stipulating a meaning for a word, a [drafter].demands that his reader shall

understand the word in that sense whenever it acaurthat work. The writer

thereby lays upon himself the duty of using thedwonly in that sense,

throughout the text.

“..The second thing to remember about definitioasd this is one of the most
important things in the whole field of legal drafii is that you shouldn’t define a

word in a sense significantly different from theywiais normally understood by

®1d., pp. 124-125.
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the persons to whom the legislation is primarildesssed. This is a fundamental
principle of communication and it is one of therslea of the legal profession that

draftsmen so flagrantly violate it®

A definition may be borrowed by incorporation oference. It may be some times found in the
rules made under the referred statute. But in thee=r@ce of incorporation or reference, it is
difficult even it may prove hazardous to craft défon all by yourself. It becomes more

hazardous when such statute is not dealing withcagyate subject. For all purpose, refer to the

chapter on Language and meaning before you stanufating one for yourself.

A. Restrictive and extensive definition&’

The definition of a word in the definition sectionay either be restrictive of its ordinary
meaning or it may be extensive of the same. Whewmoal is defined to ‘mean’ such, the
definition is prima facie restrictive and exhaustiwhere as, where the word defined is declared
to include’ such and such, the definition is prifaeie extensive. When by an amending Act, the
word “includes” was substituted for the word ‘meansa definition section, it was held that the
intention was to make it more extensive. Furthadefinition may be in the form of means and
includes, where again the definition is exhaustWe. the other hand, if a word is defindd °
apply to and include’the definition is understood as extensive. Amgéin which defines a
word to mean A, and to include B and C can notgrapplication be construed to exclude A and

to include only B and C.

The word “include” is very generally used in inteation clauses in order to enlarge the
meaning of the of words or phrases occurring inlibey of the statute; and when it is so used
those words or phrase must be construed as conmalielge not only such things, as they signify
according to their natural import, but shall inadudBut the word ‘include’ is susceptible of

another construction, which may become imperativiile context of Act is sufficient to show

% Reed Dickerson, op cit, Note No. 20, pp. 220 and 222.

% 1d., pp. 125-129.
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that it was not merely employed for the purposeaddling to the natural significance of the
words or expressions used. It may be equivalefingan and include’ and in that case it may
afford an exhaustive explanation of the meaningctvhior the purpose of the Act must
invariably be attached to those words or expression

It is obvious that the words used in an inclusiwdirdtion denote extension and cannot be
reacted as restricted in any sense. Where we atmglevith an inclusive definition, it would be

in appropriate to put a restrictive interpretatigoon term of wider denotation.

There can be no doubt that in some cases the lgagfaan inclusive definition considered with
the general context, can have the effect that tltenary general meaning of a word or
expression is to some extent cut down.

A definition section may also be worded in the fdismdeemed to include’ which again is an
inclusive or extensive definition and such a fosmused to bring in by a legal fiction something
within

A definition may be both inclusive and exclusive. it may include certain things and exclude
others. Limited exclusion of a thing may suggeat tither categories of that thing which are not
excluded fall within apparently wide or inclusivefohition. But the exclusion clause may have

to be given a liberal construction it the purposhibd it so requires.

B. Ambiguous Definitions’

Although it is normally presumed that the legistatwill be specially precise and careful in its
choice of language in a definition section, at s8ntke language used in such a section itself
requires interpretation. As pointed out by Sir @GeoRankin:*A phrase having been introduce

and then defined the definition primafacie musirelyt determine the application of the phrase;

"t 1d., pp. 130-132.
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but the definition must it self be interpreted befib is applied, and interpreted, in case of dbub

in a sense appropriate to the phrase defined antieégeneral purpose of the enactment”.

The definition section may itself be ambiguous amaly have to be interpreted in light of the
other provisions of the Act and having regard ® @hdinary connotation of the word defined. A
definition is not to be read in isolation. It mus¢ read function of a definition is to give

precision and certainty to a word or phrase whidule otherwise be vague and uncertain but

not to contradict it or supplant it altogether.

It is true that an artificial definition may inclada meaning different from or in excess of the
ordinary acceptation of the word which is the sabjef definition; but there must then be
compelling words to show that such a meaning difierform or in excess of the ordinary

meaning is intended.
C. Definitions: Negation of the Rule According to Conéxt’?

Courts are not the only responsible organ for argate need for interpretation. Some amount
of responsibility must be shared by the legislgtyrarticularly by legislation drafters. So,
drafters have to take in to account meanings gteewords and phrases by court, particularly

those settled ones, in drafting future legislation.

The word construction, unlike interpretation, ig tirawing of conclusion, in respect of matters
that lie beyond the direct expression of the texti@awing conclusions, which are within the
spirit but not within the letter of the law. Why mbdrafters try to harmonize the letters with the

spirit, goal, purpose...of the law?

Hereunder the word “construction” is used to sigtiife effort that should be made by a drafter,

not only of legislations, but also of any othertinment.

2 1d., pp. 133-134.
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Section Il. Provisos

7.2.1 Its Real Nature™

The normal function of a proviso is to except sdrnmg out to the enactment or to quality
something enacted there in which but for the p@wsuld be within the purview of the

enactment. When one finds a proviso to a sectienntitural presumption is that, but for the
proviso, the enacting part of the section wouldehancluded the subject matter of the proviso.
The proper function of a proviso is to except amdéal with a case which would otherwise tall

within the general language of the main enactnaend,its effect is confined to that case.

The proviso may be a qualification of the precedsngctment which is expressed in terms too
general to be quite accurate. As a general rupgpeiso is added to an enactment to qualify or
create an exception to what is in the enactmemdin@rily it is foreign to the proper function of

proviso to shape it as providing something by wayam addendum or dealing with a subject
which is foreign to the main enactment. Furthepraviso should not normally be shaped as
nullifying the enactment or as taking away completeright conferred by the enactment. As a

consequence of the aforesaid function of a trugipoacertain rules follow.

7.2.2 Guide to Formulation of Proviso

If the enacting portion of a section is not cleaproviso appended to it may give an indication as
to its true meaning. The rule thus: there is nobtldhat where the main provision is clear its

effect cannot be cut down by the proviso.

2 1d., pp. 136-137.

1d., p. 142-144.
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Since the natural presumption is that, but forgreviso, the enacting part of the section would
have included the subject-matter of the provise, ghoviso should be shaped in such a way it
serves this purpose.

It is a familiar principle of statutory formulatidhat, when it is necessary to make an exception,
a proviso forms the operative part of the section.

7.2.3 Attimes, added to allay feaf®

The general rule in formulating an enactment cairtgi a proviso is to go in line with the
enacting provision, without making either of theedundant or otiose. Even if the enacting part
is clear, effort should be made to bring it clas¢hte meaning of the enacting provision, with the

view to justify its necessity. This is done only &bundant caution.

7.2.4 Hardly, a Fresh Enactment®

The normal rule is that it i very dangerous and certainly unusual coursenport legislation
from a proviso whole-sale into the body of theudtgtas to do so will be to treat itls it were an
independent enacting clause instead of being dep¢noh the main enactment. To read a
proviso as providing something by way of an addemdu as dealing with a subject not covered
by the main enactment or stating a general ruledigsnguished from an exception or
qualification is ordinarily foreign to the propemiction of a proviso. So, students are advised not

to use a proviso as to serve a fresh enactingelaus

”>1d., p. 145.

®1d., pp. 146-147.
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7.2.5. Distinction Between Proviso, Exception, and Savinglause'’

Distinction is said to exist between and among v@E®@, ‘exception’ and ‘saving clause’, as
‘exception’ is intended to restrain the enactirmguske to particular cases, while proviso is used to
remove special cases from the general enactmenpavte for them specially. And ‘saving
clause’ is used to preserve from destruction aertaghts, remedies or privileges already
existing. Savings means that it saves all the sighe party previously had, not that gives him

new rights.

Saving clauses are introduced into Acts which repieers to safeguard rights which, but for the

savings, would be lost and these clauses are saldethby drafters.
Section IIl. Explanations, Schedules and Transitioal Provisions’®

An Explanation is at times appended to a sectioaxfgain the meaning of words contained in
the section. It becomes a part and parcel of tlecterent. The meaning to be given to an
‘Explanation’ should depend upon its terms, &ndt theory of its purpose can be entertained
... But, if the language of the explanation showsugppse and a formulation consistent with

that purpose, it can be reasonably place upon it.

When a section contains a number of clauses amé ikean Explanation at the end of the
section, it should be seen as to which clausepliegpand the clarification contained in it applied

to that clause.

An Explanation may be added to include somethintiwior to exclude something from the
ambit of the main enactment or the connotationoofes word occurring in it. Even a negative

explanation which excludes certain types of a aatedrom the ambit of the enactment may

”71d., pp. 148-149.

®1d., pp. 151-152.
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have the effect of showing that the category legnéside the excepted types is included within
it.

Scheduled’ Schedules appended to statutes form part of thetestahey are added to wards the
end and their use is made to avoid encumberingséfaéions in the statute with matters of
excessive detail. They often contain details amch$ofor working out the policy underlying the
sections of the statute and at times they contamsitory provisions which remain in force till

the main provisions of the statute are brought agteration.

Occasionally they contain such rules and forms lwidan be suitably amended according to
local or changing conditions by process simplenttie normal one required for amending other
parts of the statute. The division of a statut® is¢ctions and schedules is a mere matter of
convenience and a schedule therefore may contéistative enactment, which may even go
beyond the scope of a section to which the schedale appear to be connected by its heading.
In such a case a clear positive provision in adgaleemay be held to prevail over the primafacie

indication furnished by its heading and the purpafsthe schedule contained in the Act.

Transitional Provisions At times a statute contains transitional provisiartgach enacts as to
how the statute will operate on the facts and arstances existing on the date it comes into
operation. However, it is not possible to give a&finitive description of what constitutes a
transitional provision. Therefore, the constructadrsuch a provision must depend upon its own

terms.

One feature of a transitional provision is thatoperation is expected to be temporary, in that it
becomes spent when all the past circumstanceswiiith it is designed to deal have been dealt
with although it may be envisaged that could takeoasiderable period of time while the

primary legislation continues to deal indefinit@hth the new circumstances which arise after its

passage.

1d., pp. 152ff.

Page 156 of 294



Chapter VIII
Structuring a Bill with in the Framework of a Constitutional Order (as well

vis-a-vis International Instruments, in case of Hunan Right Bills)

Any draft must conform to the original/official itmgctions, such as the bill's main substance.
But, that does not mean that, upon receiving icttvas, the drafter simply swallows the

instructions as they are.

First and for most, one has to understand the Is@@anomic and/or political problems that the
concerned agency wants to resolve through theldigis it is to draft. Thus, if there are earlier
studies made on the question at hand, the drditarld make use of them. The drafter should
also consult with the concerned official(s) andparticular, with experienced and authoritative,

persons experts in the area.

In addition to this, reading neighboring laws, pastl present, as well as governing legislations

of other countries in the same area, is relev&efgr toRequirements of Research.)

In almost every country with a written Constituti@upremacy of the Constitution is the rule.
This is achieved, primarily, through professionafl$aw, as, in their multiple roles as lawyers, as
government officials, as civil service employees,.e are responsible for the maintenance of

“Rule of Law”.

Aside from lawyers, which are obliged to be cushodiof‘Rule of Law”, the existing condition

imposes a unique responsibility on drafters. Tliuafters are particularly responsible for seeing
to it that the spirit of the Constitution is kept any legislation, legal instrument, etc.. being
drafted; the drafter should, therefore, scrutimzaisterial instructions carefully so as to ensure

that a requested bill falls within Constitutionahits.

Drafters should not forget that they also have gssibnal responsibility to advise instructing
officials of potential, Constitutional complicatisnand indicate possible mechanisms by which

officials can accomplish set purposes within Cauastnal limits.
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So far as an official insists on following the satnal, the advising drafter should convince
him/her how no less the desired objectives canebeed by being flexible to meeting the same
purpose. Furthermore, the drafter should point lootv embarrassing it would be for an
Ethiopian diplomat before his counterpart, worsélteeinternational forums, if such a trial is

pursued.

Sensitive areas are abound — particularly in resgfecertain basic principles upheld as norms of
International, Customary Law. Concrete illustraiocan be picked up from catalogues of

Human Rights and Freedoms, for instance.

It was the treaty of Augsburg (1555) and the Pedd¥estphalia that gave birth to the system of

sovereign state.

Section I. Background Materials

1. It was U.D.H.R., which placed the human person sgjyat the center of national and
international values.

2. The core value of that declaration is upholding aordignity as being of ultimate value;
woven as one which has been of the guiding thrdadsighout the fabric of the U.N.
Charter.

There was no consensus
a) on the underlying philosophical base; and

b) on the weight it should receive.

The primary difference arose on the fact that fhigtsand philosophy of U.D.H.R. is focused on
the

- individuality,

- universality, and

- indivisibility
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of the rights and freedoms incorporated thereimatTwas the reason for the reluctance and
abstention of the former U.S.S.R. and other Sati@lountries at the time of its adoption. (Here,
it seems appropriate to cautiously take note of dewelopments - the tension that previously
existed betweerEast’ and West, seems now to hover on relations that exist betveeeintries

of the‘North’ and‘South.)

It was only after enormous effort that the two maomponents — I.C.C.P.R. and I.C.E.S.C.R. —
were to come out in a form of a binding instrumé@bnvention) in 1968. It is from this
background that the Rights and Freedoms enunciatdee 1995 FDRE Constitution has to be
appreciated.

First and foremost, the Constitution qualifies fipeovisions as constitutinqundamental
principles of which the most relevant is Article 10, whickipslates the following two
principles, namely:-
1. Human Rights and freedoms, emanating from the asadfirmankind, are inviolable
and inalienable
2. Human and democratic rights of citizens and peopleall be respectedEmphasis
added.)

These two provisions find their respective artitola in Chapter 1ll of the Ethiopian
Constitution — i.e. Part | Human Rights (14-28)rt@@ing sub-article one, and, Part Il (29-44),
which relate to Article 29 (Rights of Thought, Opin and Expression) and Article 31 (Freedom
of Association) fall in the domain of ICCPR, to SAldicle 2. Hence, Article 10(1gumArticles
14-28 find their inspiration from ICCPR; whereagtiédle 10(2) cum Articles 29-44 are taken
from ICESCR. In general, some specific provisiofigshe second group of rights owe their

inspiration from Child Control of Ethiopia’s Hum&tights Provisions.

From this picture, let us see the three bundlesgbts enshrined under Article 14, which have

been articulated by the three consecutive Articles.
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Section II. Rights to life, the Security of Persoff

Every person has the following inviolaldad inalienableights to life, security of person

and liberty.(Emphasis added.)

Here,
1. both Sub-Article One of Article 10 and Article 1deaqualified by‘inviolable” and
“inalienable”;
2. the protection extended to these three-bundledsifgh] absolute terms should have

read“non-derogable” - using this term as their qualifier.

Thus, a drafter, whenever he deals with a matehal,subject-matter of which relates to life,

security of person and liberty, has to take abunhdaution.

In respect of the rights and freedoms, cataloguedeu ICCPR — i.e. Part | in Ethiopian
Constitution — similar precaution has to be takBmough less weight is given to Part Il — i.e.
ICESCR - caution has to be made, as well, forralta be interpreted in light of théetter and

spirit” of their respective international instrumentse(kl, refer to Article 13(2)).

In drafting any legislation, whose subject-mattdrolly or partially is connected, or whose
fringed areas board on Human Rights and Freedosiwierd in the Ethiopian Constitution, one
has got to get acquainted with the spirit and iettd the relevant:
a) international instrument; i.e. catalogue to whi¢hbelongs, its statute the particular
provision, group of provisions; and
b) FDRE Constitution, Part | or Il of the particularogision or group of provisions in

guestion.

The drafter does this all with the view to deterimgnthree material facts, namely,

8 Article 14, proclamation No. 1/1995, A proclamation to Pronounce the Coming into Effect the Constitution of
FDRE, Fed. Negarit Gazetta, Yr. 1, No. 1.
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1. whether the protected right requimgssitive act(referring to it asright” — suggested) or
negative act(referring to it as'freedom to” — suggested) on the part of the Ethiopian
Government.

2. the scope of the protected right(s).

3. the limitations, conditions and the like, put ugmrconnected with the particular rights or

group (class) of rights.

In respect of the cluster of rights articulatedAicle 14, and the succeeding three Atrticles (i.e.
15, 16, 17), a drafter should be well aware of
a) the spirit, the purpose of a principle or evenralg rule can usually be found in that

particular provision, which purports to declare tiiigmate value sought to be attained.

Immediately after W.W.II, the need for forging antarnational Bill of Rights was felt
necessar’
The commissioner on Human Rights, which had baablested by U.N. General
Assembly convened in January 1947 and set up du mign drafting Committee.

The Committee further set up a small working grotifhree.

The core value sought to be protected fthas dignity of the human persongs shown above
For the attainment of this goal, the principle thnas first proposed by the famous French
drafter, Rene Cassin ran as follows:-

Formulation1) “All men being members of one family are frpessess equal

dignity and rights, and shall regard each otherasthers”

Cassin’s preliminary draft was reformulated by $hel working group in the following manner:-

Formulation2) “All men are brothersBeing_endowed with reasomembers of

one family, they are free and possess equal digmityrights.”

81 Adopted from Tore Lindholm, “A new Beginning, in Asbjgrn Eide, Gudmundur and et/la, The Universal
Declaration of Human Rights: A Commentary (Editors), (Scandinavian Univ. Press, Oslo, 1992) pp. 31-54..
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Herein below are some recently legislated provsigproduced here for your closer scrutiny.

The respective proclamation and number are indicasefootnotes.

Questions 1

1. Look at the underlined “additions” and answer te tjuestion:- What is the significance

of the addition?
2. What is the fundamentehtionale (justification) for the resultant quality rights?

The other formulation reads as follows:-
3) “All men are brothers. Being endowed with reasmd _consciencehey are

members of one family. They are free and possessd dignity and right.”

Look here also at the word,
1. in so far as the effect, there is agreement — bggeyand possessing equal dignity and
rights.
2. as to the reason why there is one more elemenhaieg endowed withonscienceThis
word is read _['kn Jons] not_['sabns] .
3. What makes conscience different from reason? Oiagge additional quality to man?

All these changes took place within the period ptiothe Commission’s second session. The
one voted by the Commission read as follows:-
Formulation4) “All men are born free and equal in dignity andhts. They are

endowed withby naturewith reason and conscience, and should act towards

another like brothers$

Here also, look at the underlined words, as
a. there is a notable reversal of sequence of pldcirmge free and equal at the (being)”
b. the reference to the unity of the human family belrailed in logical, additions were

made such d¥orn” and“by nature” in relation to location of cause.
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c. The reference ttall men are brothers”was hailed to be too religious and philosophic;
and, thus, unfit to express the basic principlethefdeclaration.
d. Finally, “the addition should act’"was made to make sure the existence of the duty of

brotherhood between one another and among all.

Finally, one important thing was also added toctffigender neutrality, which gave to the draft
its final formulation,
5) “All human beings are born free and equal in ity and rights. They are
endowed with reason and conscience and shouldoacirtls one another in the
spirit of brotherhood.”

1. Consider the following formulation.
“[tihe function of the preamble was to furnish ad upon which the whole
structure of the declaration could be erected, &sywconsequently, the logical
place for the insertion of fundamental principleshich would justify the

existence of that international instrument.”

Do you agree with this approach? Meaning:- Shoulicples be stated in preambles? or Should

preambles be limited to showing only purpose, galagjective and the like?

Look at the FDRE Constitution’s Preamble (1995).
* What is the core objective of the Constitution?

Identify two means of stipulating in the Preamiblattcan be put in place.
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Part IV. “The Meaning of Meanings”

Chapter IX: Language

Conceptual Framework

Section I. Language as a Convention

The main function of language is mostly considei@de communicating information. Aside
from its main function language has:
- scientific use; i.e. when it is used simply in order to refiera referend — citation,
testimonial, ...
- emotiveuse; i.e. when it is used to arouse an emotidtilide in the hearer/audience so

as to influence him/it in any way other than givimg information.

As the Law extensively uses language, it would bsewto identify which of the above
mentioned functions it makes use of. For that nedsbus first discern the kinds of propositions
a language can convey.
1) Referential statements statements of fact are supposed to state pastemqt or future
reality.
2) Toutologies are statements of identical or analytical propos#i equations and
definitions.
3) Value-judgementsre statements of approval or disapproval. Suatersients neither

purport to state past, present or future reality,aretoutologies®

Since the Law, like Ethics, eithaffirms or deniesan ‘ought”, it thus consists oemotive
statementsin other words, the whole of the law consists tatesments which eithdorbid or
condonean act. So, the law uses language to make prapusiofapprovalor disapprovaj i.e.

statements of value-judgement.

8 Reed Dickerson, Materials on Legal Drafting, st. Paul, Minn. West Publishing Co., 1981, p.32.
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In legal draftingthe law mostly makes use of language for statirgpgrmissableand non-
permissableacts under given circumstance or agreement; irewidg the line between
“oughts”. According to Reed Dickerson
“Although all definitive legal instruments are im@ed ultimately to influence
conduct, they do not ordinarily serve (outside secinducement-giving”
clauses such as penalty provisions) as their owtruments of persuasion...The
usual legal instrument is like the warden who mepalints out to the new inmate
where the prison barriers are located. Despitefatsn, it remains almost entirely

a source of information.”

Any language makes use of symbols which are comyneférred to aslphabetsandwordsin
communicating message. Various propositions haee beade as to what thesgmbolsand the
real objectsandreal phenomendhey represent share. The popular assumptionatswbrds
refer to real objects and real phenomena. In centi@a this Susanne Langer observes that
“Symbols are not proxy for their objects, but aehicles for the conception of objects... [I]t is
the conceptions, not the things, that symbols tirémean’.” (Emphasis on original.)

In books dealing witttheories of meaning has become customary to include diagrams to show

the relationships between symbols, thoughts, aaldiergs, phenomena.

For that purpose, let us first briefly introduceah&harles Morris’ three aspects mianing
(“semiotic”), namely:-
1) Semantics which deals with the relation between words arthtwthey refer to; i.e.
dictionary meaning of words.
2) Syntacticswhich deals with the relations among words; yataxes.
3) Pragmatics which deals with the relation between words ameirtusers or hearers;
psychological consequences of the fact that estadadi meanings constitute [to/in] verbal
habits.
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The first diagram constructed by Ogden and Rich#ids to clarify, among other things, the

relationship betweea wordand thething it is assumed to refer to as follofs.

Thought or Reference

Adequate Refers to (other
causal relations)

CORRECT Symbolizes

(a causal relation)

Symbol Stands for Referent
(an imputed relation)

TRILIF

“This diagram has been useful in helping to makeaclthat the relationship
between a word and the thing to which it is purpdrto refer is neither God-
given nor inherent in nature. Rather, it is a ré&atship that exists only because
the members of the speech community concernednlagémteially used the word

to refer,.., to that thing...

#1d., p..34.
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“Despite its value for these purposes, the diagrappears to have serious

inadequacies. First, it suggests that the relatitopsbetween symbol and thing

(“referent”) is as significant as the relationshietween symbol and thought of the
thing (“reference”)...

“Second, the left side of the triangle must, asoasequence, .., do double duty —
once for the non-causal static relationship betwsgmbol and thought .., and
again for the causal. Unfortunately, the two canbet differentiated in such a

diagram.

“Third, the diagram suggests that the relationshgtween thought and symbal, ..,
is similar to that between thought and referent [thing],... Whereas the
relationship between thought and symbol is in ohétsoaspects a causal one
whose direction depends on whether the thouglmaisdf the sender or that of the
receiver, the relationship between thought and ghis sometimes causal and
sometimes not, and, where it is, it is a one-wdgti@ship in which the thing
provokes the thought .. whereas the thought doesarmally provoke the thing.

“Fourth, the diagram takes no account of the resaghips among symbols.”

To better outline the relationships #fmbolsandthings within the general theory of meaning
(“semiotic”) diagram-2 was proposed as an ampliftca of and possible improvement to the
first diagram.

“In the terminology of the revised diagram, “con¢épdesignatum) replaces

“thought or reference” and “thing” (denotatum) regtes “referent”.
“Aspect 1 is the relationship between symbols. hisTis the “syntactical”

dimension of semiotic. For example, the statemkeat tjudge” is French for
“judge” lies in the domain of syntactics. ...
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Concept A

:

Thing A

()

& )

Thing B @

Static Meaning Diagram

(Revised Version)
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“Aspect 2 is the subjective, two-way causal relasioip between a symbol and its
corresponding concept, the tendency of minds toanseespond to particular
symbols in particular ways. The tendency of mindssea symbol in a particular
way is based on habit. The tendency of mindsespond toa symbol in a
particular way is based on a special kind of habthe conditioned reflex. This is

the “pragmatic” dimension of semiotic. ...

“Aspect 3 is the objective, non-causal relationshigsulting from habitual use in
Aspect 2, that exists between a symbol and theepotitat it refers to. This is the

“semantical” dimension of semiotic, representedivy dictionary. ...

“Aspect 4 is the purported relationship between yanbol and the existing
physical object or activity (denotation), if anygreesponding to the concept that

the symbol refers to in Aspect 3. ...

“Aspect 4 is the one-way causal relationship betwem existing object or
activity (“denotation”) and its corresponding comate .. The relationship is

described in the languages of psychology and pbjbyg (epistemology). ...

“Aspect 5 is the relationship between two concepts. example, the concept of
default is closely linked with that of foreclosurBhe mental relationship is

described in the language of psychology. ...

“Aspect 7 is the relationship between two existigects or activities (denotata).

... The relationship is described in the objeciglaage. ...

“Where concept A and concept B .. are members @fsime class (which is
inherently conceptual), Aspect 8 is the range dratteristics that define the
class. These comprise the subjective “connotation®intention” of the symbol

designating the class. ..
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“Where thing A and thing B (denotata) are membédrthe same class, Aspect 9 is
the range of characteristics that define the cla3tiey are the objective

description of connotation or intension in the sdbjve sense.

“Aspect 10 consists of the particular concepts {gesta) that comprise the total

thought expressed by the communication. They aeritbed in the language of
psychology.

“Aspect 11 consists of the particular objects otiaties (denotata), if any, that
correspond to the particular concepts that compAseect 10. ...

“Whatever its possible merits, this diagram must be viewed as portraying all
the elements that control or affect meaning. ... [Bhguage of current use, .., is
not confined to words that name concepts that epoed to objects. Moreover,
because the conveyance of meaning depends largelyeodynamics of particular
use, we must add the factors of context and iegmating force of purpose. ...”

The concept in which a message is read is higlggifstant in that it narrows the range of
reference. It is also highly improbable that anguwoent, considered entirely apart from the
culture that shares some of the same elements, Theisexternal context” in which a message
is read is of crucial significance.

External context consists of two elements:-
1. The established patterns of ideas and values inatedgiunderlying the language;
and
2. The relevant collateral and usually tacit assunmgtithat are shared and taken
account of by the great bulk of the speech commiunitwhich both the drafter and
the audience belong.

The first of these two elements gives language gmymmeanings. The secondary element

conditions or colors the primary meanings and plesithe basis for the meanings known as
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implications — ‘silent language’, like, for exampke telephone call at 3 AM carries emergency

implications than a similar call at 3 PM.

In this respect,
“[aln utterance taken out of the specific contekat it presupposes is at best

inadequately oriented and over general. ...

“Specific context always relates to a particular dience. ... For example, a
botanist may call a tomato a “fruit” when talkingithv a colleague [botanist] but

a “vegetable” when talking to his grocer. ...

“Comprehension and clarity, thus, often depend upeaming enough context to

hang the sentences ah®*

Proper utilization of words/symbols is crucial hat“[i]f we are strict in always connecting the
same symbols with the same ideas, we speak wef), & meaning clear to ourselves, and

convey it readily and accurately to anyone whols® dairly strict. ...”

Thus, thelaw must be strict in its utilization ofvords, formulation of sentencesand making
statement®f value-judgment as it uses language as its aaterthicle forconveyingmessage
to the general public to the effect f@irbidding acts orcondoningthem; i.e. utilizes a vehicle
which, by its very nature, is prone to inducing coisception(s), is mostly unscientific. This
becomes all the more evident as we further considere of the problems one encounters in

legal drafting

# See Dickerson, pp. 36 -38.
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Section Il. Recurring Problems of Languag&

As words, phrases and statements are the esseuil@ihg blocks of any legal instrument, it is
prone to reflect some language defect(s). To asach defects or diseases of language, the
draftsman should be diligent in his word usage ehauarity in expressing policy issues or need

of his client, creative in expressing new concepis unambiguous or equivocal.

In drafting®.. your first duty is to be exact and clear anddfy and if that requires you to split

an infinitive, or to do anything else that the bedtown on, do so, ..”

To avoid ambiguity'.. the safest approach is to place the two elemewixt to each other, even
this is not always possible... To take a simple el@ntpe title ‘Green Bay Tree’ may be read,

grammatically, as meaning either ‘Tree in Green Bay ‘Bay tree that is green’..”.

Among other precautions, care also should be made a
“[iIn legislation, it is important that a word thattan be both participle and
gerund should be clearly identifiable as one or dtiger, otherwise, difficulties in

interpretation are bound to arise.

“A gerund is a noun, and it must therefore haveecasiominative, accusative or
possessive; a participle used as an adjective muslify a noun or a noun
equivalent. In the sentence

No person shall obstruct a Customs officer exangitiaggage.
“The word examining, taken by itself, could be efterund or participle.... [As]
The action of the verb must be brought to bear othkihe officer and the
examination(.) .. to do so we must change the fonetal structure of the

sentence. No person shall obstruct a Customs pffieexamining baggage. 2°

#1d., pp. 53-63.

A thorough elaboration on matters related to Modifiers, Syntax, .. Gerund, etc.. included as Annex (20) taken
from Dickerson, op cit, Note No.82, pp, 232-243. And Shiferaw Wolde Michael, op cit, Note No. , pp. 258-260 and
273-276.
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Most laws of Ethiopia are published in Amharic &mplish, while some are being published in
the Country’s indigenous languagéldence the inconsistencies that would come abarhfthis

situation have to be carefully considered by ledyafftsmen.”

A skilled draftsman can minimize the language dsfedtnessed in a draft by deliberating to

avoid the major recurring problems of language.s€hare:
9.2.1 Vagueness and Ambiguity’’

A word/statement havintlifferent significations equally appropriatedr is“capable of double
interpretation”, which may include:
A) Semantic ambiguity “His rights depend on his residence,” it is rubtar
whether they depend on place of abode or on legakh
B) Syntactic ambiguity:in the statemeritcharitable corporations or institutions
performing educational functions”,
- does‘charitable” modify “institutions” ? or,
- does “performing educational functionsiodify “corporations”?
C) Internal or external types obntextual ambiguities;e. ambiguities within a
statute, as between the Amharic and English vessimihan issued law, or

contradiction among two or more provisions of law.

9.2.2 Modifiers (Syntax)

One being the opposite of the other each coule dream “semantics’/word or expression, or

the external/internal contexts a statement reters t

Unlike ambiguity, vagueness is often desirable. ridnagueness becomes a language disease

when it creates more than required vagueness tieaaubstantive policies of the legislature (or

¥1d., pp. 232-249.
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that of the client — if appropriate) call for. Likese, a statute that iessvague than those

policies call for is referred to as under-vaguéower-precise”.

9.2.3 System Designing: Tabulating, Charting...

One being the opposite of the other, each arisethbyusage ofgeneral” terms; like for

example - brother-in-law”.

Generality, like vagueness, is an indispensable adbcommunication. The diseases rather are
over-generalityand under-generality,as the classes denoted in a statute should ndither

broader nor narrower than those appropriate tyicayrout the legislature’s objectives.
Obesity, which means excessively corpulent or very fleshan be considered danguage
diseaseonly if a legal instrument is filled with unnecasg words, phrases, articles or paragraphs

leading to confusion.

As a matter of principle, any draftsman must sei tfoat every word used in a legal instrument

discharges a specific, definite purppse. should avoid repetition

Section Ill. Syntactic Modifiers, In Particular

There are two dimensions that affect the meaningressed by a sentence: the semantic
dimension and the syntactic dimension. | don’t khamyone needs to say anything about the
semantic dimension to legal educators. We in tiaedehools spend most of our time dealing
with that. What is overlooked is the syntactic disien.

9.3.1 Simples Modifiers

Modifiers are especially tricky (“the accused alindsfended himself until he was deadThey

should be placed as close as possible to the viloegsmodify.
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1) “A person_who only resides in this stabay not * * *”

2) “No child may be employed on any weekday when t®al is not open for more than
four hours.”

3) “No person may molest an animal on the highway

* * * The most common sources of actual ambigare:

* * *

* * * (@) Squinting modifiers that may refer &ther of two words or constructions:

| said when the game was over * * *|would §&/hen the game was over | said | would go.

Or.lsaid * * * | would go when the game wasger.)

| ask you, Sir, to put this man out * * * withbinterfering with his perfect freedom of choice
between “to suddenly go”, “to go suddenly” and “dedly to go” * * *.

Unfortunately, it is often impossible to imbed adifier in the term that it modifies. Although

the safest approach is to place the two elements toeeach other, even this is not always
possible. For example, it is impossible (withoyte&tion) when a modifier relates to multiple
terms (e.g., “charitable institution or organizatijpor when there are multiple modifiers of the
same term (e.g., “medical, hospital, or burial exg&s”). Problems of multiple modification or
reference are discussed in the next section.

Another common form of ambiguity is uncertaintyppbnominal reference. Much of this can be
avoided by putting the pronoun as close as possibtae word or phrase to which it refers,
making certain that the two agree in number. Howee force of uncongenial context is often
so strong that closeness is not enough. When doidaxes a significant uncertainty, the
pronoun should be replaced by the name of the paysthing to which it refers, or the context
should be appropriately changed. Similarly, a semgfference to “the Corporation” is adequate
in an instrument, or severable part of an instrum@nwhich only one corporation is involved.

However, if several corporations are involvedsisafer to refer to the particular corporation by

name unless the context makes clear which oneasime
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One of the most troublesome problems of ambigsithat of determining the scope of the thing
modified. When the two are juxtaposed, it is ofta@nd to tell whether a particular word is part of
the modifier or part of the thing modified. To takeimple example, the title “Green Bay Tree”
may be read, grammatically, as meaning either “Tng@reen Bay,” or “Bay tree that is green.”

Does “Bay” have the prior affinity with “Green” avith “Tree”?

It is unfortunate that English has so few symbolsshowing that specific phrases form a unit.
The hyphen has only limited utility for this purgoqe.g., “run-of-the-orchard fruit”).
Mathematics has solved the problem largely tholghuse of parentheses and contiguity. To
avoid the ambiguity in the expression “x plus ydsmnz,” a mathematician would write either
“(x+y)z” or x+yz,” depending on the substantive uktsntended. Although, in general, writing
convention permits only a sparing use of parenthdbey are sometimes usable for this purpose.
For example, in the phrase “active duty (other tfoartraining) performed before July 1, 1964,”
it is clear that the phrase “before July 1, 1964fers to “active duty (other than for training)”

and not to “training.”

A pair of commas is sometimes useful for setting§ afgroup of words as a verbal unit.
Unfortunately, commas are a weak device for thippse, because, unlike parentheses, they are
non-directional. When used in the vicinity of otlt®mmas, it is often uncertain how they are to

be paired.

Because clause, as terminal is often ambiguousainittis not clear, for the clause applies to the
entire statement or merely to the phrase immedgigiedceding. For example, in the sentence,
“The union may not rescind the contract becauskaodiship, “it may not be clear whether the
draftsman intends to say, “The union may not resthe contract, because to do so would cause
hardship” or “The union may not rescind the cortirasing hardship as the justification.” The
ambiguity lies in the doubt whether the word “no#gates the broad power to “rescind the
contract” or the narrower power to “rescind thetcact because of hardship.” If he intends the
former, the draftsman should at least insert a canafter the word “contract.” Even better
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would be to place the “because’ clause at the Ipégn If he intends the latter, he might say,
"The union may not rescind the contract on the gdbof hardship.

Ambiguity may also arise where there are tow sigigegrepositional phrases.
Every shareholder of a company in Canada

Does the phrase in Canada relate to shareholdercompany? The phrase relates to a noun, and
there are two, namely, the subject shareholdett@adbject of the first preposition. One remedy
is to convert one of the phrases to a clause.

A shareholder of a company who is in Canada

The pronoun who is personal and must refer to sloégter. Another remedy is to convert a
prepositional phrase to a participial phrase.

A shareholder of a company incorporated in Canada

The word incorporated can reefer only to compamy; domiciled, for example, could refer to
both. Alternatively, both phrases could be conwktteclauses.

A person who is Canada and is a shareholder ofrgpany

A person who is a shareholder of a company thasislent.

(domiciled, incorporated, carrying on businesstanada

No ambiguity arises where the second phrase isbéajodh application only to one of the

nouns.

Director of a company in liquidation

Every person over the age of sixty year in necagsit

Circumstances.

In the foregoing examples in liquidation cannot lgppo director and in necessitous
circumstances cannot apply to sixty year.
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9.3.2 Multiple Modifiers

To illustrate some typical problems involving “andt “or”, | will now discuss four basic
variations of phrase that are commonly used. Theudision of these variations is not intended to
imply that either “and” or “or”, or the phrases which they are used, can be interpreted in
specific utterances apart from the contexts in tiitcey respectively appear. Clearly, they
cannot. Even so, we are not foreclosed from makjgropriate generalization about the usual
meanings of these phrases. Instead of disembodiie, such generalization imply useful
generalizations about the kinds of contexts in Whitese phrases tend in legal experience to
appear and, in part, recognize that even when oaaof specific context particular words and

phrases retain much of the flavor of their usuabamtions.

One of the normal functions of context is to pravithe basis for implying limitation on
otherwise overly broad general terms. There is, if@mtance, no risk in referring to “the
Administrator” in a paragraph or section in whidte tofficial is otherwise identified. Context
limits also in other ways. This, the following dission recognizes that the grammatical
alternatives are conditioned by whether the enutiogrés assumed to appear in a mandatory or
permissive sentence. It further recognizes thaelaternatives are also conditioned by whether
the connective in question links characteristicat tare potentially cumulative or mutually

exclusive.

More specifically, the examples dealing with thedifiers “charitable’ and “educational” must
be appraised in the light of the fact that thesmseare potentially cumulative in that the same
institution can be both charitable and educatiofal. the other hand, those dealing with the
modifiers “hospital” and “burial” must be appraisigdthe light of the fact that these terms are
not potentially cumulative, but mutually exclusiven expense can be a hospital expense or a

burial expense, but the same expense cannot be both

Phrase (1): “charitable and educational institigion

Does this mean”
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(a) “institutions that are both charitable and educsti or
(b) “charitable institutions and educational instibuits”?
If you tabulate phrase (1), remembering the faat 8irings of adjectives are normally
used cumulatively, rather than distributively, yget this:
“Institutions that are:
“(1) charitable; and

“(2) educational.”

Although sense (b) is sometimes intended by thisage) it is believed that sense (a), as
expressed in the tabulation, is the normal granmoakteading, that is, the way it is usually read

in practice. This is true whether the sentenceaadatory or permissive.

Phrase (1) is therefore a proper way of expredsiagdea of “institutions that are both charitable
and educational”. If sense (b) is intended, itegtdr to express it as sense (b) is expressed above

(see also phrase (3), below), or in some otherdifégrent from phrase (1).

Compare the phrase “hospital and burial expenses'which the modifiers are_mutually
exclusive Because the same expense cannot be both “hésgmalburial’, only sense (b) is
possible, and the phrase can mean only “hospita¢reses and burial expenses”. Although the
phrase “hospital and burial expenses” is shorter lzas the sanction of usage, it would seem
grammatically preferable to say “hospital experased burial expenses”, reserving the shorter

form for use with potentially cumulative modifiamhere sense (a) is both possible and intended.

Phrase (2): “charitable or educational institutions

Does this mean:
(a) “institutions that are either charitable or edumaail, but not both”,
(b) “institutions that are either charitable or edumaal, or both”;
(c) “charitable institutions or educational institutsgiut not both”;
Or

(d) “charitable institutions or educational institutgror both™?
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If you tabulate phrase (2) similarly to phrase &by infer the normal inclusive
“or”, you get this:

“Institutions that are:

“(1) charitable;

‘(2) educational; or

“(3) both.”

It is believed that sense (b) as so expressedeimtihmal grammatical reading. This is true
whether the sentence is mandatory or permissiveash(2) is therefore a proper way of
expressing the idea of “institution that are eitblearitable or educational, or both”. If sense (a),

(c), or (d) is intended, it is better to expresdifterently form phrase (2).

On examination, it appears that sense (d), whiclapparently different, is in most cases
substantively the same as sense (b), becausedtnsally inferred that, if you may or must have
institutions that are either charitable or educatloor both, you may also have both charitable
institutions and educational institutions, convbrse is normally inferred that, if you may or
must have both charitable institutions and edupatitmstitutions, you may also have institutions
that are both charitable and educational.

Compare the phrase “hospital or burial expenses”which the modifiers and mutually
exclusive. Here, sense (b) is impossible. Sensés(a)so eliminated if you infer the normal
inclusive “or”. Instead, it is believed that sen&® is the normal grammatical reading.
Examination similarly shows that sense 9d) is sariistely the same as sense (a) in most cases,
because, if you may or must pay expenses thaitaer @ospital or burial, it is normally inferred
that you may pay both kinds

Phrase (3): “Charitable institutions and educafiamgtitutions”

Does this mean:
(a) “both charitable institutions and educational igions”, which may include

institutions that are both charitable and education
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(b) “charitable institutions or educational instituttonthat are both charitable and

educational?

If the sentence is mandatory, you must have botdskof institutions (i.e., a “package deal’ is
intended). Here, “and” is joint rather than sevemld sense (a) is the normal grammatical

reading.

If the sentence is permissive, it is normally inderthat you may have one kind without the other
(i.e., no “package deal” is intended). Here, “amsl8everal rather than joint, and sense (b) is the

normal grammatical reading.

Compare the phrase “hospital expenses and buripénses”, in which the modifiers are
mutually exclusive. Here the answer are the samegpe that the possibility of including an

expense that is both “hospital” and “burial” is kxed form both sense (a) and sense (b).

Phrase (4): “charitable institutions or educatidnatitutions” Does this means
(a) “charitable institutions or educational institutggrbut not both”, which may
not include institutions that are both charitabid aducational; or
(b) “charitable institutions or educational institutsonor both”, which may

include institutions that are both charitable addaational.

If you infer the normal inclusive “or”, sense (Is) the normal grammatical reading. This is true

whether the sentence is mandatory or permissive.

Compare the phrase, “hospital expense or buriadresgs”, in which the modifiers are mutually

exclusive. Here the answer is the same, excepthbatossibility of including an expense that is

both ‘hospital” and “burial’ is excluded form sen$.

It is interesting to note that for the cumulativedifiers ‘charitable’ and ‘educational” senses (b)

and 9d) of phrase (2), sense (b) of phrase (3), semse (b) of phrase (4), the normal

grammatical ways of reading these receptive phyasessubstantively the same in any case in

which the sentence is permissive. Thus, if youndtthat the person covered by the statute is to

Page 181 of 294



be free to have either, neither, or both, you meg any of these three sentences to express the
idea:
(A) “He may contribute to charitable or educationatitnons.”
(B) “He may contribute to charitable institutions andueational institutions.” Here,
“and” is several, not joint.
(C)“He may contribute to charitable institutions ouedtional institutions.” Here, “or” is

inclusive, not exclusive.

Sentences (B) and (c) differ only in that the formees ‘and”, whereas the latter uses ‘or”.
Because both sentences mean the same thing,awilhat “and” and ‘or” produce the same
result in such a context. Stating the matter brgade can say that n a permissive sentence the
inclusive “or” is interchangeable with the sevelatd”. (Again, this does not say that “and”
means “or”. It says that in such a context the tmards are reciprocally related in that the

implied meaning of one is the same as the expressatiing of the other.)

Of the three ways of extending permission, sent¢B6es to be preferred. Sentence (A) is open
to the objection that its applicability to both ditable institutions and educational institutioss i
based on inference 9a strong one, however). Sent@icis open to the objection that it the
wider context of the statute as a whole it is mikely that “or” will be read as exclusive than
that “and” will be read as joint.

With respect to the alternative modifiers “hosgitahd “burial’, the same analysis applies,
except that, because they cannot be cumulatives théhe fourth alternative of using phrase (1):

(D) “He may pay the hospital and burial expenses”.

As pointed out in connection with phrase (1), sec¢e(DO is not as desirable grammatically as
sentence (B).

The reader is warned that many of the foregoingeg®izations are based only on personal
observation. So far as they have not (to my kna@@dgeen confirmed by exhaustive scientific

investigation they remain subject to honest skegtic Even so, they may retain some value as

potential conventions that, if adopted, would udttely crystallize the very usages that | believe
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them now to reflect. While |1 do not rest my anadysin this kind of bootstrap pulling, it is
comforting to recognize its supporting effect.

The reader is also warned that, even if soundiaitegioing genralities on usage are valid only as
observed tendencies. The value of relying on suamesglities is not that they foreclose all
possibility of ambiguity or other uncertainty (thegre incapable of discharging this
responsibility). Rather, it is that the establisblyable meanings that, fortified in particular case
by general and specific context, are strong enaagthat the incidence of uncertainty remaining
after a careful reading of the whole statementsmproper setting is reduced to the point where
and attempt to eliminate it altogether would costenin prolixity and unreadability than would

be gained by attaining the unattainable ideal gbalie certainty.

(1) Will of sir john Swale: “I do bequeath unto * ** Matthew Stradling all my black and
white horses.” Swale died leaving 6 white horsegla&k horses, and 6 horses mixed
black and white. Which horses was Stradling emtitte?

(2) “Every child and teacher in the School * * *”

(3) “charitable institutions or organizations”

Does this mean:
(&) “Charitable institutions or any organization”?
(b) “Charitable institutions or charitable organizastih

(4) “charitable institutions or incorporated organiaas”

Does this mean:
(a) “1) charitable institutions; or
“(2) incorporated organizations™?
(b) “Charitable:
“(1) institutions; or
“(2) incorporated organizations™?

(5) “No pupil may, on the ground of religious belieg bxcluded from any school, college,
or hostel provided by the council.

(6) “In time of war or of national emergency declared @ongress or the president after
January 1, 1980

Page 183 of 294



(7) “No selection board may serve longer than one w&arno member may serve on two
consecutive boards for promotion to the same griidbe second board considers any
officer who was considered but not recommendegfomotion by the first.”

(8) “Reasonable medical, hospital, and burial expenses”

(9) “No contract may be awarded under this section-

“(1) to an individual who is not a citizen of thenited States;

“(2) to a corporation, unless 75 percent of itsitzstock is owned by, and all its
directors are, citizens of the United States; or

“(3) to an individual or a corporation that doed have a manufacturing plant
within the United States.”

(20) “The Secretary of an executive department may besigms, aircraft, aircraft

parts, and aeronautical accessories that he cossideessary for experimental purposes * * *”

(12) “each seller of designs and each contractor fummgsbr constructing aircraft * *
o

(22) “work clothing and textile materials may be sold* *”

(23) Compare:

(a) “A person who owns real property and fails to pag tax”

(b) “a person who owns real property and who failsag the tax”

(c) “A person who owns real property who fails to pag tax”

(d) “A person who owns real property and a person vails to pay the tax”

(14) “* * *1t0 the person who is highest on the Igtd who can be found.”

(15) “* * *to the person who is highest on the hgho can be found.”

9.3.3 Participles and Gerund, Modifiers

Participles and gerunds are both formed form varis unfortunately perhaps, the same word

frequently does for both. In legislation, it is iorpant that a word that can be both participle and

Page 184 of 294



gerund should be clearly identifiable as one ordtier; otherwise, difficulties in interpretation

are bound to arise.

A gerund is a noun, and it must therefore have -nasginative, accusative or possessive; a

participle used as an adjective must qualify a nmua noun equivalent. In the sentence

No person shall obstruct a Customs officer exangitiaggage.

The word examining, taken by itself, could be aitgerund or participle. If it is participle, the

sentence is ambiguous-at least grammatically.utccefer to person, and would mean.

No person, examining baggage, shall obstruct acthssofficer.

This construction would permit the obstruction afsfoms officer at any time unless the other

person is examining baggage. Qualifying officergbatence is

No person shall obstruct a Customs officer, examgifiaggage.

Here the words examining baggage are only incidémfiarmation and they escape the action of

the verb; the emphasis is not correct.

On the other hand, if examining is a gerund, whkats case? It could only be accusative- the
object of obstruct. But that would leave Customfgcef as an indirect object, which is hardly
possible grammatically. We would come closer tograper sense of the sentence if we made it

a clear gerund.

No person shall obstruct a Customs officer's examgilbhaggage.
But the Customs officer then escapes the actictmefverb, and obstruct is hardly the word to
use in relation to examining. The action of thebvemst be brought to bear on both the officer

and the examination. But to do so we must changéutiidamental structure of the sentence.
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No person shall obstruct a customs officer in examgi baggage.

No person shall prevent a Customs officer from ararg baggage.

In the above two examples a preposition has beserted, thus clearly making examining a
gerund, the object of a preposition, and leavinficef as the sole object of the verb. The

meaning is clearer.

No person shall obstruct a Customs officer whoce@ning baggage.

In the above form there is an adjectival relatilise in which examining is a clear participle.

No person shall obstruct a Customs officer whike dfficer is examining baggage.

And in this form there is an adverbial relativeusda where examining is agin a clear patrticiple.

The master shall report his vessel entering thiedrar

In the above sentence we have the same difficalty, also the vague feeling that entering is
intended to qualify master so as to indicate theetivhen the report is to be made. There are
three questions to be answered: who is to makeetat, what shall it be, and when shall it be
made. The sentence given is not a sufficient dorabn these points Nor would be any of the
following

The master shall report the vessel’s entering dudor.

The master shall report the vessel when enteriadhérbor.

The master when entering the harbor shall repost\bssel.

The master shall report that the vessel is entetiregharbor.

The master shall report while the vessel is entgtire harbor.

What is required is more elaborate sentence almmdptlowing lines:
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The master of a vessel shall, while his vessehiereng the harbor, report (to the harbor
master) that the vessel is entering the harbor.
The master of a vessel shall, while his vessehierang the harbor, report that fact to the

harbor master.

A word that can be either gerund or participle stidoe used with caution and should be clearly
identifiable as one to the exclusion of the otl8@metime the context is sufficient, but, if not,

the sentence should be change.

* * %

The past participle when used as an adjective riymaégso precedes the noun it modifies.
However, if the participle is qualified in any wéye whole phrase must follow the noun. Thus,
one can write convicted person, but not of an aléenonvicted person. This must be written
person convicted of an offence. The placing of finease after the noun gives rise to an
ambiguity, because it is not clear whether condiésebeing used as an adjective or as part of the
passive verb phrase form was convicted.

In the description

Every person who was imprisoned on tfa&lay of January, 1970

There is doubt whether the verb is the passive ahprison or the active to be plus an adjective
as subjective complement. Does the descriptionr refepersons upon whom a sentence of
imprisonment was pronounced on the named day, @person who on that day was in a state of
imprisonment. To avoid ambiguity one of the follogwiexpressions should be used:

Every person who was sentenced to imprisonmerti@ftday of January, 1970

Every person who on the®lday of January, 1970, was serving a sentence of

imprisonment

Section IV. Definitions®®

8 Abridged from Patrick J. Harley, A Concise Introduction to Logic, 5" Ed. (wadsworth Publishing Company,

Belmont, California, 1994.) pp. 87-93.
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For most logicians today, definitions are intend&dlusively to explicate the meaning of words.
In conformity with this latter position, we may def definition as a group of words that assigns

a meaning to some word or group of words.

Accordingly, every definition consists of two partise defined (definiendum) and the definiens.
The definiendum is the word or group of that ispged to be defined, and the definiens is the

word or groups of words that does the defining.

Definition
e AN —
Definiens
Definiendum
Word to be words that do
Defined the defining

Instead of beginning the analysis of definitionghwa set of a priori criteria, many logicians take
a pragmatic approach and begin with a survey of#n®us kinds of definitions that are actually

used and of the functions that they actually sefés is the approach taken here.

9.4.1 Stipulating Definitions

Assign a meaning to a word for the first time. Thiay involve either coining a new word or
giving a new meaning to an old word. The purpose @tipulating definition is usually to
replace a more complex expression with a simpler dihe need for a Stipulating definition is
often occasioned by some new phenomenon or develupmi\nother use for Stipulating

definitions is to set up secret codes.

Because people are continually coming up with neeatons, whether it be new food

concoctions, new inventions, new modes of behaviewy kinds of apparel, new dances, or
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whatever, Stipulating definitions are continuallgifg used to introduce names for these things.
Sometimes these definitions are only implicit amdoant to little things. Sometimes these
definitions are only implicit and amount to littteore than the spontaneous association of the

[EITH

jerk,” and

LT

word with some action as was probably the case whenwords “bop”, “twist,

“chicken” came to be known as names of dances alémades ago.

Because a Stipulating definition is a completelyitaary assignment of a meaning to a word for
the first time, there can be no such thing as ae"tror “false” Stipulating definition.

Furthermore, for the same reason, subject mattiéreodefiniendum.

9.4.2 Lexical Definitions

These are used to report the meaning that a womhdy has in a language. Dictionary
definitions are all instances of lexical definiteorThus, in contrast with a Stipulating definition,
which assigns a meaning to a word for the firstetim lexical definition may be true or false
depending on whether it does or does not reponivthea word is actually used. Because words
are frequently use3d in more than one way, lexdefinitions have the further purpose of
eliminating the ambiguity that would other wisesariif one of these meanings were to be

confused with another.

At this point it is useful to distinguish ambiguityom vagueness. A word is vague if there are
borderline cases such that it is impossible towdlether the word applies to them or not. For

N

example, words such as “love” “happiness,” “peac®Xcessive,” “fresh,” “rich,” “poor,”
“normal,” “conservative, and “polluted” are vagud/e can rarely tell with any degree of
precision whether they apply to a given situatidrnword is ambiguous, on the other hand, when
it can be interpreted as having tow or more cledi$ginct meanings in a given context. Many
commonly used words have two or more relativelycisee meanings. When, in a given context,
it is uncertain which of these meanings in intend@abiguity results. Some words that are
subject to ambiguous usage are “light,” “bank”oued,” “right,” and “race”. “light” can mean,
among other things, light in weight or radiant gyer'bank” can mean a financial institution or

the slope bordering a river; and so on.
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Because a lexical definition lists the various niegs that a word can have, a person who
consults such a definition is better prepared mdiambiguous constructions of his or her own

and to detect those of others.

The undetected ambiguity causes the most troubleany cases the problem lies not with the
obvious differences in meaning that words suchlight” and “bank” may have but wilt the
subtle shadings of meaning that are more likelgg@onfused with one another. For example, if
a woman is described as “nice,” any number of thicguld be intended. She could be fastidious,
refined, modest, pleasant, attractive, or even lefvdjood lexical definition will distinguish
these various shadings and there by guard aghegidssibility that two such meanings will be

unconsciously jumbled together into one.

9.4.3 Definitions for Precision

The purpose of a precision definition is to redtlee vagueness of a word. Once the vagueness
has been reduced, one can reach a decision a® tapfilicability of the word to a specific
situation. We have noted that the word “poor” igwe. If legislation were ever introduced to
give direct financial assistance to the poor, aigiég definition would have to be supplied
specifying exactly who is poor and who is not. Teinition “poor” means having an annual
income of less than $4,000and a net worth of Ieaa $20,000” is an example of a précising

definition.

Whenever words are taken from ordinary usage anployed in a highly systematic context
such as science, mathematics, medicine, or law, itingst always be clarified by means of a
précising definition.

Another example involves the practice of surgicah$plantation of vital organs. Before a heart
transplant can be conducted, the donor must be; dtlaerwise the surgeon will be accused of
murder. If the donor is dead for too long, howewie success of the transplant will be
imperiled. But exactly when is a person consideocioe dead? Is it when the heart stops beating,

when the person stops breathing, when rigor mests in, or some other time? The question
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involves the meaning of term “moment of death.” Tdwarts have decided that “moment of
death” should be taken to mean the moment the m®taips functioning, as measured by an
electroencephalograph. This decision amounts toatleeptance of a précising definition for
“‘moment of death.”

A précising definition differs from a stipulatingefihition in that the latter involves a purely
arbitrary assignment of meaning, whereas the gkealt of care must be taken to ensure that the
assignment of meaning in a précising definitiorajppropriate and legitimate for the context

within which the term is to be employed.

9.4.4 Theoretical Definitions

A theoretical definition provides a theoreticaltpie or characterization of the entity or entities
denoted by the definiendum. In other words, it pies a way of viewing or conceiving these
entities that suggests deductive consequenceblgfurtvestigation (experimental or other wise),
and whatever else would be entailed by the acceptaha theory governing these entities. The
definition of the term “heat” found in texts dealinvith the kinetic theory of heat provides a
good example: “heat means the energy associatédtlmatrandom motion of the molecules of a
substance.” This definition does more than mersgign a meaning to a word. It provides a way
of conceiving the physical phenomenon that is heatso doing, it suggests the effect of
molecular speed up, i.e-the temperature of santeases. In addition, it suggests a number of
experiments investigating the relationship betwessiecular velocity and the phenomena of
radiation, gas pressure, molecular elasticity, motecular configuration. In short, this definition

of “heat” provides the impetus for an entire theabput heat.

Not all theoretical definitions are associated wsthence. Many terms in philosophy, such as

" [ITH

“substance,” “form,” cause,” “change,” “idea, in ij@sophy, such as “substance,” “form”,

cause,” “change,” “idea,” “good,” “mind”, and “Gddhave been given theoretical definitions. In
fact, most of the major philosophers in history dagiven these terms their own peculiar
theoretical definitions, and this fact accountgpant for the unique character of their respective

philosophies. For example, Gottfried Wilhelm Leibridefinition of “substance” in terms of
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what he called “monads” laid the foundation for mstaphysical theory, and Jermy Isenthams
definition of “good” as the greatest happinesshef greatest number provided the underpinnings
for his utilitarian theory of ethics.

Like stipulating definitions, theoretical definitie are neither true nor false, strictly speaking.
They may, however, be more or less interesting orenor less fruitful, depending on the

deductive consequences they entail and on the matod the experiments they suggest.

9.4.5 Persuasive Definitions

The purpose of a persuasive definition is to engeadfavorable or unfavorable attitude toward
what is denoted by the definiedum. This purposacomplished by assigning and emotionally
charged or value laden meaning to a word while n@ii appear that the word really has (or
ought to have) that meaning in the language in wiltids used. Thus, persuasive definitions
amount to a certain synthesis of stipulating, lakiand, possibly, theoretical definitions backed
by the rhetorical motive to engender a certaintuaté. As a result of this synthesis, a persuasive
definition masquerades as an honest assignmentahimg persuasive definition masquerades
as an honest assignment of meaning persuasivataefimasquerades as an honest assignment
of meaning to a term while condemning or blessiritd \@pproval the subject matter to a term

while condemning or blessing with approval the sabmatter of the definiendum.

The objective of a persuasive definition is touefice the attitudes of the reader or listener; thus
such definitions may be used with considerablecéffeness in political speeches and editorial
columns. While persuasive definitions may, likeidak definitions, be evaluated as either true or
false, the primary issue is neither truth nor fgldéiut the effectiveness of such definitions as
instruments of persuasion. It should not the pedpléde used in the drafting of any legal

instrument.

9.4.6 Definitional Techniques: Denotative and Connotativ&’

#1d., pp. 95-102.
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In the last section we presented a survey of sdntieeokinds of definitions actually in use and
the functions they are intended to serve. In th@stisn we will investigate some of the
techniques used to produce these definitions. Tteztmiques may be classified in terms of the

two kinds of meaning, intentional and extensioda¢ussed in section 2.2.

Extensional (Denotative) DefinitionsAn extensional definition is one that assigns amreato

a term by indicating the members of the class tihatdefiniendum denotes. There are at least
three ways of indicating the members of a classitpg to them, naming them individually, and
naming them in groups. The three kinds of defingiahat result are called, respectively,

demonstrative or ostensive definition, enumerati@nition, and definition by subclass.

Demonstrative (ostensive) definitions differ frommetother kinds of definitions in that the
definiens is constituted at least in part by gestaf pointing. Since the definiens in any
definition is a group of words, however, a geststesh as pointing, must count as a word. While

this however, a gesture,

If you were attempting to teach a foreigner yournomative language, and neither of you
understood a word of each other’'s language, demativet definition would almost certainly be
one of the methods you would use. Enumerative e assign a meaning to a term by
naming the members of the class the term denoties.demonstrative definitions, they may also

be either partial or complete.

Complete enumerative definitions are usually magsfying than partial ones because they
identify the definiendum with greater assurancelaiResly few classes, however, can be
completely enumerated. Many classes, for exampleldss of real numbers greater than one but

less than 2, have an infinite number of members.

Then there are others — the class of insects es,tfere example — the vast majority of whose
members have no names. For terms that denotes dlasses, either a demonstrative definition

or a definition by subclass is the more appropriti@ce.
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A definition by subclass assigns a meaning to i@ f&y naming subclasses of the class denoted
by the term. Such a definition, too, may be eiiential or complete, depending on whether the
subclasses named, when taken together, includingeamembers of the class or only some of

them.

As with definition by enumeration, complete defimit by subclass are more satisfying than
partial ones; but because relatively few terms teectasses that admit of a conveniently small
number of subclasses, complete definitions by sigilsels are often difficult ,if not impossible ,

to provide.

Extensional definitions are chiefly used as techeg for production lexical and stipulate
definitions. Lexical definitions are aimed at commuation how a word is actually used, and one
of the ways of doing so is by identifying the memsbhef the class at the world denotes.
Dictionaries frequently include reference to theividual members (or to the sub classes) of the
class denoted by the word being defined. Sometihg even include a kind of demonstrative
definition when they provide a picture of the potjehat the word denotes. Not all lexical
definitions have to occur in dictionaries, how evew ever. A lexical definition can just as well
be broken, as when one person attempts to expleatly, to another how a word is used in
language. Such attempts, incidentally, often haasources to all three kinds of extensional

definitions.

Stipulate definitions are used to assign a meataragword for the first time. This task may be
accomplished by all three kinds of extensionalrdgéin. For example, a biologist engaged in
naming and classifying types of fish might assigmes to the specific verities by opening to
their respective ranks (demonstrative definiticam)d by assigning a class name to the whole
group; by referring to the names of the specifidtves (definition by sub-class). An astronomer
might point via his telescope to a newly discoverethet and announce, “That comet will hence

forth be known as Henderson’s Comet” (demonstrataf@ition).
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Although it is conceivable that extensional deforit could also serve as a technique for
theoretical and persuasive definition (though thaild be unusual), extensional definitions by
themselves can not be properly served as précdsfigitions for the following reason. The
function of précising definition is to clarify a gae word, and vagueness is a problem affecting
intended meaning, because the intension imprethgejntension is indefinite. To attempt to
render the intension precise by exactly specifythg extension (as with an extensional
definition) would be tantamount to having extensiodetermining intention — which can’t be

done.

Then principle that intention determines extenswanere as the converse is not rue underlies the
fact that all extensional definitions suffer sedadeficiencies. For example, in the case of the
demonstrative definition of the word “chair”, iflahe chairs pointed to are made of food,
observers might get the idea that “chair” meansdwdnstead of something to sit on. Similarly,
they might get the idea that “Washington Monumemgans “tall” or “pointed” or any of a
number of other things. From the definition of ‘@¢treaders or listeners might think that
“actor” means “famous person”, who would includebéit Einstein and Winston Churchill.
From the definition of “tree” they might get theeml that “tree” means “firmly planted on the
ground” which would also include the pilings of thmilding and they might think that
“cetacean” means “fast swimmer” instead of “aquatiammal.” In other words it makes no
difference how many individuals or sub classes aaeed in an extensional definition,
definition, there is no assurance that listeneeaders will get the intended meaning. Extensions

can suggest intention, but they can not deternfiamt

Intentional or (Connotative) Definitions are one that assigns a meaning to a word by indgcat
the qualities or attributes that the word connoBeause at least four strategies may be used to
indicate the attributes a word connotes, thereaardeast four kinds of intentional definitions:
synonymous definition, etymological definition, oggonal definition, and definition by genus
and difference.

Page 195 of 294



A synonymous definition is one in which the defmsds a single word that connotes the same
attributes as the definiendum. In other words thénéns is a synonym of the word being
defined. Examples:

“Physician” means doctor.

“Intentional” means willful.

“VYoracious” means ravenous.

“Observe” means see.

When a single word can be found that has the saeational meaning as the word being
defined, a synonymous definition is a highly coacigay of assigning a meaning that are not
connoted by any other single word. For examplewbed “wisdom” is not exactly synonymous
with either knowledge, or “understanding,” or “sefisand “envious” is not exactly synonymous

with either “jealous” or “covetous.”

An etymological definition assigns a meaning to @dvby disclosing the world’s ancestry in
both its own language and other languages. Mostang English words have ancestors either in
old or middle English or in some other languagehsag Greek, Latin, or French. And the current
English meaning (as well as spelling and pronuranais often closely tied to the meaning (and
spelling and pronunciation) of these ancestor wdrds Example, the English word “license” is
derived from the Latin verblicere’, which means to be permitted, and the English word

“captain” derives from the Latin nodcaput’ which means head.

Etymological definitions have special importance &b least two reasons. The first is that the
etymological definition of a word often conveys twerd’s root meaning or seminal meaning
from which all other associated meanings are @driWnless one is familiar fails to place other
meanings in their proper light or to grasp the nmgof the word when it is used in its most
proper sense. For example, the word “principle’iser from the Latin wordprincipium’, which
means beginning or source. The English word “effici derives from the Latin verlofficers,
which means to bring about. Thus, the “efficienise of something (such as the motion of a
car) is the agent that actually brings that thibgu (the engine).
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The second reason for the importance of etymolbgiefinitions is that if one is familiar with
the etymology of one English word, one often hasess to the meaning of an entire
constellation of related words. For example, thedvmrthodox” derives from the two Greek
words‘ortho’, meaning right or straight, andoxa’, meaning belief or opinion. From this, one
might grasp that “orthopedic” has to do with strdi@pones (originally in children —pais in
Greek means child), and that “orthodontic” hasdondth straight teeth ¢dori in Greek means
tooth). Similarly, if one is familiar with the etystogical definition of “polygon” (from the
Greek words poly, meaning many, agahos meaning angle), one might grasp the meaning of
polygamy (from‘gamos, meaning marriage) and “polygraph” (from graphingeaning to
write). A polygraph is a lie detector that simukansly records pulse rate, blood pressure,

respiration and so on.

An operational definitionassigns a meaning to a word by specifying certxipeemental

procedures that determine whether or not the wppties to a certain thing. Examples:

Each of these definitions prescribes an operatiobet performed. The first prescribes that the
two substances in question be rubbed togethersékbend that the electroencephalograph be
connected to the patients’ head and observed fatlai®ns, the third that the voltmeter be
connected to the two conductors and observed fteatien, and the fourth that the litmus paper
be placed in the solution and observed for col@ange. Unless it specifies such an operation, a
definition cannot be an operational definition. FExample, the definition “A solution is and
‘acid’ if and only if it has a pH of less than Aghile good in other respects, is not and

operational definition because it prescribes naatpe.

Operational definitions were invented for the pwgof tying down relatively abstract concepts
to the solid ground of empirical reality. In thiseyy succeed fairly well; yet, from the standpoint
of ordinary language usage, they involve certaificeicies. One of these deficiencies lies in

the fact that operational definitions usually conealy part of the intended meaning of a term.
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Within their proper sphere, however, operationdiniteons are quite useful and important. It is
interesting to note that Einstein developed hi<sp&heory of Relativityn partial response to
the need for an operational definition of simudiay

A definition by genus and difference assigns a nmggio a term by identifying a genus term and
one or more different words that, when combinedyeg the meaning of the term being defined.
Definition by genus and difference is more gengralbplicable and achieves more adequate
results than any of the other kinds of intentioshafinition. To explain how it works, we must

first explain the meanings of the terms “genus’@gps” and “specific difference.”

In logic, “species” means a relatively smaller dabs of the genus — i.e. sub-set of the genus.
For example, we may speak of the genus animal hedspecies mammal, or of the genus
mammal and the species feline, or of the genusdelnd the species tiger, or the genus tiger and

the species Bengal tiger. In other words, genusspedies are merely relative classifications.

The “specific difference” — or “difference”, for eit — is the attribute or (attributes) that
distinguishes the various species within a genwus. éxample, the specific difference that
distinguishes tigers from other species in the gdeline would include the attributes of being
large, striped, ferocious, and so on. Because pieeific difference is what distinguishes the
species, when a genus is qualified by a specifferéince, a species is identified. Definition by
genus and difference is based upon of group of svoothnoting a specific difference so that the

combination identifies the meaning of the term dewpthe species.

Let us construct a definition by genus and diffeesior the word “ice.” The first step is to
identify a genus of which ice is the sub-set (sp&ciThe required genus is water. Next we must
identify a specific difference (attribute) that neskice a special form of water. The required
difference is difference in temperature - freezlke Tompleted definition may now be written
out:

Species Difference Genus

“Ice” is frozen water.
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A definition by genus and difference is easy tostarct. Simply select a term that is more
general than the term to be defined. Then narraewn so that it means the same thing as the

term being defined.

Species Difference Genus
“Daughter” means Female offspring.
“Husband” means married man.
“Doe” means female deer.
“Fawn” means very young eed
“Skyscraper” means very tall ding.

Other, more sophisticated examples are
“Tent” means a collapsible shelter made of canvastlver material that is stretched and
sustained by poles.
“Tent” is the species, “shelter” is the genus, &ullapsible” and made of canvas. . . the

difference.

Definition by genus and difference is the most effe of the intentional definitions of
producing the five kinds of definition in simulagivlexical, precising, theoretical and persuasive
definitions can all be constructed according to methods of genus and difference. Lexical
definitions are typically definitions by genus amwlfference, but they also often include
etymological definitions. Operational definitiorarc serve as the method for constructing
simulative, lexical, précising, and persuasive m#éins, but because of the limitations we have
noted, it typically could not be used to produceoanplete lexical definition. Other techniques
would have to be used in addition. Synonymous defmmay be used to produce only lexical
definitions. Since, in a synonymous definition, drefiniendum must have a meaning before a
synonym can be found, this technique cannot bd teseroduce stipulative definitions, and the
fact that the defines of such a definition contamsmore information than the definiendum
prohibits its use in constructing précising, ieical, and persuasive definitions.

9.4.7 Rules”

4., (Reformulated) pp. 108-110.
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Rules 1. Definition should not be circular

Sometimes the problem of circularity appears innemtion with pairs of definitions. The
following pair is circular:
“Science” means the activity engaged in by scatsiti

“Scientist” means anyone who engages in science.

At other times a definition may be intrinsicallyrailar. Of the following, the first is a
synonymous definition, the second a definition bygs and difference;
“Quiet” means quietude.

“Silence” means the state of being silent.

Certain operational definitions also run the rikiocularity:

“Time” means whatever is measured by a clock.

Surely a person would have to know what “time” nehbefore he or she could understand the

purpose of a clock.

Rule 2: Definition should not be negative while itan be affirmative.

Of the following two definitions, the first is affnative, the second negative:
“Concord” means harmony:

“Concord” means the absence of discord.

Some words, however, the intrinsically negativer Beem, a negative definition is quite
appropriate. Examples:
“Bald” means lacking hair.

“Darkness” means the absence of light.
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Rule 3: Definitions should not be expressed in figative, obscure, vague, or ambiguous

language

A definition is figurative if it involves metapho tends to paint a picture instead of exposing
the essential meaning of a term. Examples:
“Architecture” means frozen music.

“Camel” means a ship of the desert.

A definition is obscure if its meaning is hiddenaaesult of defective or inappropriate language.
One source of obscurity is overly technical langud@ompare these two definitions:
“Bunny” means an animal belonging to the mammafamily of the Leporidae of the
order Lagomorpha whose young are born furless &nd.b

“Bunny” means a rabbit.

The problem lies not with technical language, ashsbut with needlessly technical language.
Because “bunny” is very much a nontechnical terontechnical definition is needed.
On the other hand, some words are intrinsicallyhriézal, and for them only a technical

definition will do. Example;

“Neutrino” means a non-charged, quasi-mass-lessclgaobeying Fermi-Dirac statistics and

having one-half quantum unit of spin.
A definition is vague if it lacks precision or tsimeaning is blurred; that is, if there is no &y
telling exactly what class of things the definirders to. Example: “Democracy” means a king

of government where the people are in control.

This definition fails to identify the people whoeain control, how they exercise their control,

and what they are in control of.

A definition is ambiguous if it lends itself to nethan one distinct interpretation. Example:
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“Triangle” means a figure composed of three stralgies in which all the angles are equal to
180. Does this mean that each angle separatetyuisl ¢0 180 or that the angles taken together
are equal to 1807 Either interpretation is posgiblen the ambiguous meaning of “all the angles

are equal to 180.”

Rule 4: Definition should avoid affective terminol@y.

Affective terminology is any kind of word usage tthdays upon the emotions of the reader or
listener. It includes sarcastic and facetious lagguand any other kind of language that is liable

to influence attitudes. Example:

“Communism” means that “brilliant” invention of KamMarx and other foolish political

visionaries in which the national wealth is supmbebe held in common by the people.

“Theism” means belief in that great Santa Clauhésky.

The second example also violates Rule 5 becaugsatains a metaphor.

Rule 5: Definition should indicate the context whib the definines pertains.

This rule applies to any definition in which thentext of the definines is important to the
meaning of the definiendum. For example, the dedini“Deuce” means tie in points toward a
game or in games toward a set practically meaningless without any referencetennis.
Whenever the definiendum is a word that meansreifitethings in different contexts, a reference
to the context is important. Examples:

“Strike” means (in baseball) a pitch at which adaswings and misses.

“Strike” means (in bowling) the act of knocking #ie placed pins with the first ball of a

frame.

“Strike” means (in fishing) a pull made by a fish @ line, while taking the bait.
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It is not always necessary to make explicit refeeeto the context. But at least the phraseology

of the definines should indicate the context.
Section V. Synopsis
1. Same Word Same Meaning

When the legislature uses same word in differenispaf the same section or statute, there is a
presumption that the word is used in the same ghnseghout. The presumption is, however, a

weak one and is readily displaced by the contéxias been said that the more correct statement
of the rule is that “where the draftsman uses #mesword or phrase in similar contexts, he must

be presumed to intend it in each place to beasahee meaning®
2. Use of Different Word

When, however, in relation to the same subjectenattifferent words are used in the same

statute; there is a presumption that they are s®@d in the same sense.
3. Rule of last Antecedent (Rules of syntactic ambigtyi)

The rule is framed in respect of the reference ynder caption. Take for instance the this
provision; i.e.“[n]othing herein contained, which well affect tipeovision of any legislation, Act
or Regulation, not hereby expressly repealed, myr @sage or custom of trade, nor any incident

of any contract not inconsistent with the provisiarf this Act, The words “not inconsistent

with the provisions of this Act’ are not to be cewcted with the clause ‘nor any usage or custom
of trade’! Both, the reason of the thing and grarmcah construction of the sentence, if such a
sentence is to be tried by any rules of grammams® require that the application of those

words should be confined to the subject which imiatetly precedes them.

ot Abridged and reformulated from Singh, op.cit., note no. 65, pp. 229 — 230.
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Another example would b#u]nless otherwise provided by law, no Court shddave any
original jurisdiction in any matter concerning threvenue, or concerning any act ordered or
done in the collection thereof according to thegesand practice of the country or the law for
the time being in force”The words ‘according to usage and practice ofcthentry or the law
for the time being in force’ qualified the wordsrmadiately preceding, viz. ‘concerning any act
ordered or done in the collection thereof’, and thet words ‘original jurisdiction in any matter

concerning the revenué.

4. Non Obstante Clause

A clause beginning with ‘notwithstanding anythingntained in this Proclamation or in some
particular provision or in any law for the time ihgiin force’, is sometimes appended to a section
in the beginning, with a view to give the enactipgrt of the section in case of conflict an
overriding effect over a provision or a proclamatimentioned in the non obstante clause. It is
equivalent to saying that in spite of the provistwmroclamation mentioned in the non obstante
clause, the enactment following it will have itdl foperation or that the provisions embraced in
the non obstante clause will not be an impedimantife operation of the enactment. The phrase
‘notwithstanding anything in’ is used in contradistion to the phrase ‘subject to’, the latter
conveying the idea of a provision yielding placeatwother provision or other provisions to
which it is made subject. A non obstante clausetmiso be distinguished form the phrase
‘without prejudice’. A provision enacted ‘withoutgyudice’ to another provision has not the
effect of affecting the operation of the other pscan and any action taken under it must to be
inconsistent with such other provision. Ordinarillgere is a close approximation between the
non obstante clause and the enacting part of ttt@eeand the non obstante clause may throw
some light as to the scope and ambit of the ergpiamt>

21d., pp.232-234.

> 1d., pp236-242.
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5. Legal Fiction

After ascertaining the purposdull effect must be given to the statutory fictiand it should be
carried to its logical conclusidn and to that endit would be proper and even necessary to
assume all those facts on which alone the fictian gperaté. In an oft-quoted passage, it is
stated that “[i]f you are bidden to treat an imaginstate of affairs as real, you must surely,
unless prohibited from doing so, also imagine astlee consequence and incidents which, if the
putative state of affairs had in fact existed, mnevitably have flowed from or accompanied it-.
The statute says that you must imagine a certate sf affairs; it does not say that having done
SO, you must cause or permit your imagination tggh® when it comes to the inevitable
corollaries of that state of affairsThus if A is deemed to be B, compliance with Anslaw

compliance with B and contravention of A is, iniloge. law contravention of &

6. Mandatory (Restrictive) and Directory (lllustrative ) Provisions”

a) General

The question as to whether a statute is mandatodjrectory depends upon the intent of the
legislature and not upon the language in whichitkent is clothed. But this does not mean that
the language used is to be ignored but only treptima facie inference of the intention of the
legislature arising form the words used may be ldegnl by considering the nature of the
enactment, its design and the consequences flawongalternative constructions. Thus, the use
of the words ‘as nearly as may be’ in contrasth® words ‘at least’ will prima facie indicate a

directory or illustrative stipulation, where as atige words indicate a mandatory requirement.

Therefore may indicate directory requirements am@li’ mandatory requirements.

*1d., 242-243.

% |d., 250-292.
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A directory provision may be distinguished from igcdetionary power: the former gives no
discretion and is intended to be obeyed, the lateer a discretionary power leaves the holder of

the power free to use or not to use it at his disan.

b) When consequences provided by statute

When consequence of nullification on failure to pdynwith a prescribed requirement is

provided by the statute, then such provisions aedatory.

c) Use of negative words

“Negative words are clearly prohibitory and areioadily used as a legislative device to make a

statute imperative.

d) Affirmative words may imply a negative

Affirmative words stand at a weaker footing thamate/e words for reading the provision as
mandatory; but affirmative words may also be satiing as to imply a negative. When there are
no negative words in the provision referred to, &ffitmative words are absolute, explicit, and
peremptory; and when you find in law only one mauteir mode of affecting the object, one train
of formalities to be observed, the regulative psavis which the section prescribes, are essential
and imperative. Prescribing, for instance, modesasfsfer by sale, mortgage, lease or gift may
be mentioned. The formalities prescribed by theegigions for affecting a transfer of the nature
mentioned in them are mandatory and the language aithough affirmative clearly imports a

negative.

e) Use of ‘shall’, ‘may’, ‘must’ and ‘should’

The words ‘shall’ separately used is understoochasdatory or imperatively. If it is used with a
word ‘may’, in conjunctive sense i.e. as for insgiit ‘shall and may’ be done, by such and such

officer... then the word ‘may’ is held as to confarpower but the word ‘shall’ is held to make
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that power, or the exercise of that power compyls@imilarly, the words ‘shall and lawfully

may’, are in their ordinary import obligatory. Tlhise of the word ‘shall’ with respect to one
matter and use of word ‘may’ with respect to anothatter in the same section of a statute, will
normally lead to the conclusion that the word ‘shaiposes an obligation, whereas the word

‘may’ confers a discretionary power.

f) ‘May’; ‘It shall be lawful’; ‘shall have power’
Ordinarily, the words ‘May and ‘It shall be lawfuire not words of compulsion. They are
enabling words and they only confer capacity, poaerauthority and imply discretion. They
should both be used in a provision to indicate sieamething may be done which prior to it could
not be done. The use of words ‘shall have powed abnnotes the same idea.

g) As he deems fit; think necessary; consider necesgar
These toaonfer discretion but not an unfettered one.

h) ‘Have regard to’
The words only oblige the authority on whom the povg conferred. For instance “[t]o consider
as relevant data material to which it must haver#g This must be taken as to mean, when
some statutory power is to be exercised ‘havin@neédo’ certain specified provisions, it only
means that those matters must be taken into coatiole

7. Conjunctive and Disjunctive Words ‘OR’ and ‘AND’ *®

You do sometimes read ‘or’ as ‘and’ in a statutet u do not do it unless you are obligate to

because ‘or’ does not generally means ‘and’ and’‘daes not generally mean ‘or’.

%1d., 292-298.
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Speaking generally, a distinction may be made bstwpositive and negative conditions
prescribed by a statute for acquiring a right andfie. Positive conditions separated by ‘or’ are
read in the alternative. Negative conditions cotetedy ‘or’ are read in the alternative, but
negative condition connected by ‘or’ are constrasdcumulative and ‘or’ is read as ‘nor’ or

and'.

For example ‘any person who attempts to commit @ifgnce under the principal proclamation
or solicits or incites or endeavors to persuadedtengerson to commit an offence, or aids or
abet “and” does any act preparatory to the comonmssf any offence’, the word ‘and’ printed in
Italic should be read as ‘or’, for by reading ‘a@@’ normal ‘and’ the result produced is absurd.

8. Formulation of General Words

a) General

The normal rule is that general words in a statutist receive a general formulation unless there
is something restrictive in the proclamation its&lfin respect of the subject-matter, which the
proclamation is dealing with. Their import to hawva&ler effect cannot be cut down by arbitrary
addition or retrenchment in language. Since gengoatls carry ordinarily a general meaning,

the first task in drafting, is to give the wordeithplain and ordinary meaning.

General words may receive a restricted meaning whin used in association with other words

by application of the rules oioscitur asociiandejusdem generis

b) Noscitur a sociis

(Black's Law dictionary defines this term“aknown from its associates’l.e. words or phrases.)
The rule ofnoscitur a sociigneans “the meaning of a word is to be judged byctrapany it
keeps”. It is a rule wider that the rule ejusdem generjsrather the latter rule is only an
application of the formet’.

71d., pp. 298- 301. See also Campbell, op.cit., note no. 36.
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This rule means that when two or more words whiehsasceptible of analogous meaning are
coupled together, they are understood to be ust#ttincognate sense. They take as it were their
colour from each other, that is, the more genegalestricted to a sense analogous to a less
general. Associated words take their meaning from another under the doctrinerafscitur a
sociis the philosophy of which is that the meaning @& ttoubtful word maybe ascertained by
reference to the meaning of words associated witbuch doctrine is broader than the maxim
‘ejusdem generisin fact the latter maxim ‘is only an illustraticor specific application of the
broader maxinmosciture a sociis

When dealing with the expression ‘manufacture beyes including fruit-juices and bottled
waters and syrups etc.’, it mast be held that tscaption ‘fruit-juices’ as occurring therein
should be construed in the context of the precedimigls and that orange-juice unsweetened and

freshly pressed was not within the description.

Say the criminal code enables the accused to ghatépublication of the article in question is
justified as being for the pubic good on the grotimat it is in the interest of science, literature,
art or learning or of other objects of general @nt Here, the general words ‘other objects of
general concern’ operated in the same area whishcaaverted by the words science, literature,
art or learning and that these words did not fakitotally different area of sexual behavior and
could not enable the accused to prove that thelestiseized, say pornography, had some
psychotherapeutic value for various categorieses$@ns e.g., for persons of heterosexual taste

and perverts to relieve their sexual tensions.

c) Rule of ejusdem generi®

(Black's Law Dic. Defines it a%f the same kind, class, or nature.. ‘ejusdem genwle’ is,
that... applying only to persons or things of the sageneral kind or class as .. specifically
mentioned?) When particular words pertaining to a classegaty or genus are followed by

general words, the general words are construedrated to things of the same kind as those

21d., pp. 301-309. And Ibid., respectively.
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specified. This rule which is known as the ruleepfisdem generiseflects an attempt “to

reconcile incompatibility between the specific ayaheral words. The rule applies when “(1) the
statute contains an enumeration of specific wofdsthe subjects of enumeration constitute a
class or category; (3) that class or category tsembausted by the enumeration (4) the general

terms follow the enumeration; and (5) there ismdidation of a different legislative intent.

In construing the words, ‘in all times of publicogession, rejoicings or illuminations, and in any
case when the streets are thronged or liable tobis&ructed it must be held that the general
words ‘in any case’ etc. were intended to be cadito cases within the genus or category of
which public processions, rejoicings and illuminag were specific instances and they were
limited to particular or extraordinary occasiortswhs pointed out that the absence of the word
‘other’ before the word ‘case’ was immaterial altgh it commonly occurs before the general

words following particular instances.

‘Any other goods’ to prohibit the importation ofrfas, ammunition, or gun powder or any other
goods’ must be shaped as referring to goods sirtvldarms, ammunition or gun power. By
now, you 888should have understogidsdem generighey are words of wide import but the

context may limit their scope.

The introduction of the words ‘whatsoever’ aftee tieneral words following particular instances

of a genus does not exclude the applicatiogjasdem generigrinciple.

It is essential for application of thgjusdem generisule that enumerated things before the
general words must constitute a category or a genasfamily which admits of a number of
species or members. It is requisite that there st distinct genus, which must comprise more
than one species, and that the specific words foust a distinct genus or category. If the
specified things preceding general words belongjfferent categories, this principle should not

apply. Further, mention of a single species do¢ostitute a genus.
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d) Reddendo singular singulié’

(Black’'s Law Dic. Defines this Latin phrase 4b]y referring each to each; referring each
phrase or expression to its appropriate objgcthe rule may be stated in the following words:
“where there are general words of description,ofeihg an enumeration of particular things
such general words are to be construed distribytiveddendo singular singulisand if the
general words apply to some things and to othbesgeneral words are to be applied to those
things to which they will, and not to those to whithey will not apply; this rule is beyond all

controversy”.

An example of the application of the rule is fuh@d say by: “[a] person shall be disqualified for
being elected or being a member of a local authdrite has within five years before the day of
election or since his election been convicted of affence and ordered to be imprisoned for a

period of not less than three months without thioopof fine”.

The provision provides for two matters: first, asathat is to be disqualification for election; and,
as to second, what is to be the disqualificatianbieing a member after election. Two bases of
disqualifications are provided: first, convictionitiin five years obvious that the second
disqualification mentioned does not fit the secarabe. It is also obvious that the first
disqualification mentioned fits the first case; d@ndoes not seem at all apt to fit the second.case
One may conclude that all difficulty can be avoided applying the well-known method of
formulation commonly known agddendo singular singulidt should, therefore, be held that a
conviction prior to election, although a disquakfiion for the election was not a disqualification

for continuing to be a member.

Section VI. Some Aspects of Translation

Translation is not replacing the words of the avagilanguage by similar words of the new or the

receptor language.

*1d., pp. 310-311. And Ibid.
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Example of an English textThe contribution of the foreign shareholder shwdlpaid in freely

convertible currency.”

Amharic translation of the Above: - TP& A ¢@-gn, OA ANNT7 11L PnéA OO TP 0179

N72.A0F 1770 G L%1::$

In the example, effort has been made to replacevtitds of the source text (which is in English

language) by similar words of the receptor languadech is Amharic).

A person is said to have translated one languageamother, if he appropriately communicates
the original message contained in the source tetttat the receptor language; i.e. using the right
words, expressions and, if necessary, acceptechgdas well as following the grammatical rules

of the receptor language.

A good translation has to be faithful to the oraitanguage in which the source text is written.
By this is meant that the exact message of thenalidanguage must be retold in the forth
coming receptor language. Clarity is also a vergartant aspect of translation. The translator
must avoid the use of any word or phrase whose imgda unclear or confusing. A good
translation, besides being accurate and clear dhmailnatural. In other words, the translation
should sound as if it were natural and not a tedisi; i.e. should be expressed in a way that

sounds natural to a speaker of the receptor larguag
The process of translation could involve:

1. two or more stages (or languages), and

2. a message to be communicated.
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Translation Approaches®

From linguistic point of view, a translation can blassified as literal (where the translation

closely follows the original language), and as maatic (where the translation is more faithful to

the grammatical rules of the receptor language).

There are said to be four types of translation s€leae:

1.

highly literal

2. modified literal
3.
4

. unduly free

idiomatic and

Let us briefly examine the basic characteristicseath of the above mentioned types of

translation.

1. Highly Literal and Modified Literal Translations

In highly literal type of translation the linguistfeatures of the original language are used to the

maximum extent possible. This usually makes thesagss very difficult to be understood.

A) Interlinear translationi.e. where the order of the original languageoifofved word

for word, is one type of highly literal translatiom this type of translation the

grammatical rules of the receptor language is cetap ignored.

B) Another type of highly literal translation is theneo which strictly follows the

grammatical rules of the receptor languagech as markers and word order. There is

also a tendency to match every in the original leaxgg with a single word in the

receptor language.

The highly literal translation is of least importanin communicating messages.

Hence, it is not an acceptable type of translation.

C) The modified literal translatioms an improved form of the highly literal transbet.

The grammatical features of the original language @ some degree, diverted from,

190 gheferaw op.cit., note no. 5, pp. 307-313. (Reformulated)
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and lexical and grammatical adjustments are maderegate better sense in the
receptor language. Despite these improvements, woeld find this type of
translation lacking in clarity.

The modified literal translation is however put time category of acceptable of

translation.

2. ldiomatic Translation

Idiomatic translation is characterized by the uk&he natural grammatical and lexical forms of
the receptor language to convey the meaning obtigenal language. The translator, in this case,
utilizes the receptor language in a way that prigpsonveys the right message contained in the

source text/original language.

The following quotation makes this point very clear
Suppose a road is used to represent one language eanal a different
one. A car is needed to convey passengers by toathnvey the same
passengers by water a different vehicle is neeadahely, a boat of some

sort.

The same is true with conveying meaning. One lagguwell use a certain
form to communicate a meaning; a different languadleuse a different

form, even though it is the same meaning thatiisgoeommunicated.

Further, just as you would not attempt to trangfarts of the car to the
boat when changing one vehicle with the other,wike you should not
attempt to transfer the grammatical and lexican®of the original to the
receptor language while translating. The formssarely a “vehicle” with

which to get the message across to the respeduipients of the two
languages. If the correct meaning is not conveyedearers of that
language, it may well be that the translator issudticiently familiar with

the linguistic form of that receptor language os lam erroneous concept
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of what translation is. It is like trying to runb@at on road, as if it were a

car.

Idiomatic translation, like modified literal tramasion, is an acceptable type of translation.

3. Unduly Free Translations

In this type of translation the linguistic form tife original language is not followed. Here one
finds distortions of content like substituting ausis to that of the receptor language as well as
names of places or even of people, title. Undube ftranslation may include information

unintended by the writer or author of the origilaguage.

The unduly free translation, like the highly literdmanslation, is an unacceptable type of

translation.

Translation and the Different Calendars

W& TANART  AAFEELT OATIA AHIRT  6TANAN P30t dPhpAh 7L
N7 1377 A7049F 07100 WU-AE AVF17F RICT PN A.hh. TC 26 77 1981
9.9°. 7L NI NA7IA CON 77 NA-PT4 T4.CTA::

Before we conclude this Chapter on translation,oadwhas to be said on translating text with
different calendars. The following formulations @@mmonly used in treaties we have entered

into and in some laws we have formulated.
Cross checking to the real date of signing of tlemtoned agreement reveals the exact date to

be January 26/1981, according to the Gregorianndale The corresponding date is Ttir
18/1973, according to the Ethiopian calendar.
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Proposition-I: Drafting a Bill with the view to fit into Appropriate Regime of Law
International Property (IP)
Part I: Introductory Remark
1. IPis a kind of Property Right

1.1 Property may be moveable or immoveable; or

1.21t may be corporeal (tangible) or incorporeal (irgdble).
2. International Property is incorporeal property.
3. IP has the following sub-division:

3.1. Copy Rights

3.1.1 Literary, artistic works, music (fine arts) giveeito copy-right;

3.1.2 Composers’, directors’, producers, broadcasterigjicavisual creative
works, etc.. are referred as “Neighboring Rightsl are another form of
copy-rights;

3.2. Innovations in technology give rise to patent rigght

3.2.1 Industrial design is another type of patent right;

3.3.  Community Rights give rise to environment and agtizal innovations.
4. IP is governed by W.T.O., in particular by Treaty (TRIPS) and bi-lateral treaties.
5. The justification for IP are

5.1Natural law;

5.2Incentive;

5.3Result of Bargaining.

6. The central idea in patentable IP is invention.

» The Ethiopian Intellectual Office Establishment &amation No. 320/2003 stipulates,
inter-alia, the power of administrating, implemengti three categories of incorporeal
properties.

a. Inventions, minor-inventions and industrial designs
b. Copy Right and Neighbouring Rights.
c. Trade marks.

A) See how inventions, minor-inventions and industliegigns are defined under the Procl.

No. 323/1995.
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B) See also how copy Rights and Neighbouring Rights @efined under Procl. No.
410/2004.

Question 1

Now the question is, should good-will, trade maaksl labels etc.., be treated as incorporeal
properties? Falling under Book two of the C.C.spscies of proprietor right (right in rem) of
whose genus the latter is. Or, do you treat godij#nade mark and the like as creating rights in
persona nature, whose infringement may entitle rengedies that are available by the law of
obligations in general; i.e. contracts (general sppelcial) or non-contractual obligations. See the
following provisions in this respect.
[2.] “12/ ‘trademark’ means any visible sign capabledidtinguishing goods or services
of one person from those of other persons; it idetiwords, designs, letters,
numerals, colours or the shape of goods or theickpging or combinations
thereof;"%!
[10.] “ Right of Priority
1/ Where any applicant files his applicant in Effieo within six months from the
date on which he first filed in a foreign country application for the same
trademark in respect of same goods or servicesgdébe on which the application
was first filed in the foreign country shall be aeded as the date of filing if the
applicant claims the right of priority and furnishevithin the prescribed time
limit a copy of the earlier application certifieds @orrect by the office with which

it was filed and other documents and informatiompeesscribed.”

Proposition Il

Environment, according to the Webster's Encyclopetlinabridged Dictionary, is‘the

aggregate of surrounding things, conditions, orduahces, esp. as affecting the existence or

101 Trade Mark Registration and Protection Proclamation, Proclamation No. 300/2002, (Fed. Negarit Gazeta of the

FDRE, 9" yr., No.12, Addis Ababa).
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development of someone or somethirgymore exhaustive, professional kind of defimtieads
as follows.
“ ‘Environment’ means the totality of all materialghether in their natural state
or modified or changed by human, their externalcggsaand the interactions
which affect their quality or quantity and the veed# of human or other living
beings, including but not restricted to land atniosge, weather and climate,

water, living things, sound, odor, taste,, sociaitbrs, and aesthetics-*?

A related legislation defines terms such as
“ ‘Environment Impact Assessment’ means the metloggtoof identifying and
evaluating in advance any effect, be it positivaegative, which results from the
implementation of a proposed project or public instent;..” %
“ ‘Impact’ means any change to the environment @rits component that may
affect human health or safety, flora, fauna, sait, water, climate, natural or
cultural heritage, other physical structure, or meneral, subsequently alter
environmental, social, economic or cultural conalits;”
“ ‘Effluent’ means waste water, gas other fluidedated or untreated, discharged
directly or indirectly into the environment?
“ ‘Hazardous materiall means any unwanted materihht is believed to be
deleterious to human safety or health or the emrirent;
“ ‘Pollutant’ means any substance whether liquidlid, or gas which directly or
indirectly:
(a) alters the quality of any part of the receiving korment so as to

effect its beneficial use adversely; or

192 A Proclamation Provided for the Establishment of Environmental Protection Organs, Proclamation No.

295/2002, (Fed. Negarit Gazeta of the FDRE, o™ yr., No. 7, Addis Ababa).

1% Environmental Impact Assessment Proclamation, Proclamation No. 299/2002, (Fed. Negarit Gazeta of the

FDRE, 9" yr., No.11, Addis Ababa).

%4 Environmental Pollution Control Proclamation, Proclamation No. 300/2002, (Fed. Negarit Gazeta of the FDRE,

9" yr., No.12, Addis Ababa).
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(b) produces toxic substances, diseases, objectionalodour,
radioactivity, noise, vibration, heat, or any othghenomenon that is
hazardous or potentially hazardous to human heaitto other living
things;

“ ‘Pollution” means any condition which is hazards or potentially hazardous
to human health, safety, or welfare or to livingnths created by altering any
physical, radioactive, thermal, chemical, biolodiaar other property of any part
of the environment in contravention of any conditiimitation or restriction

made under this Proclamation or under any otheevaht law;”

Questions 2

2.1 See the definition given to the concept of envirent? Is it not all

inclusive? What is the focus then?
2.2Wouldn't it be batter be associated with impact medification, change
etc. imparted on elements of or aspects of or emerthe entire

environment?

Questions 3

1. Art. 2 (11) “ ‘Fixation’ means the embodiment of k® or images or sounds, or
of the representations thereof, from which they bamperceived, reproduced of
communicated through a device prepared for the psep’

2. Art. 2 (1) “ ‘Audio-visual work’ means a work thabnsists of a series of related
images, which impart the impression of motion, vathwithout accompanying
sounds, susceptible of being made visible; by apgrapriate device, and
includes a cinematographic or other film®

3. Art. 2 (1)-

195 Article 2, sub 1 & 11, Copyright and Neeigboring Rights Protection, Pro. No. 410/2004, Fed. Neg. Gaz., year 10"

No. 55.
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“Radio Wave” shall mean a radio wave assigned terador a specific service in
accordance with the radio regulations of Internatd Telecommunication
Union; “1%
4. See definition Art. 2 (13Y’
3.1 Which of these definitions do you think are “good”?
3.2 Read the Proclamation. Does the definition aboweuno. 2 do any service?
3.3 How about the definition under no. 4 above — see@ldivisions and the sub
divisions of Art. 2 (13) of Proclamation 285/200®#teof. Again, does this
way of stipulating serve the purpose set for deéin? If not, come up

with concrete solution (in view of tax laws).

Question 4

12 “"Reproduction by Libraries, Archives and Similastitutions
1) “Notwithstanding the provision of Article 7 ({p) of this Proclamation, the owner of
copyright cannot forbid a reproduction of a work &yibrary, archive, memorial hall, museum

or similar institutions whose activity directly ordirectly is not for gain

2) “A library or archive can make a reproduction afpublished Article, short work or short
extract of a work to satisfy the request of a ptglgperson, provided that:
a) the library or archive is satisfied that the gopwill be used solely for the purpose of
study, scholarship or private research,
b) the act_orreproduction is an isolated case occurring, if refesl, on separatand

unrelated occasiamand

c) there is no available administrative organizatiwhich the educational institution is

aware of, which can afford a collective licenseayroductiori

[13] 1/ the reproduction in a newspaper or perigcdl, the broadcasting or other

communication to the public of an Article publishada newspaper or periodical on current

economic, political, social, (ro) religious or silau topics unless the right or authorize

106 Broadcasting Proc. No. 178/1999, Fed. Neg. Gaz., year 5" no. 62.

197 yalue Added Tax Proclamation No.285/2002, Fed. Neg. Gaz. Year 8" no. 33.
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reproduction or broadcasting or the communicationthe public is expressly reserved on the

copies by the author or owner of copyright or inngection with broadcasting or other

communication to the public of the wgrk

18. “Display of copies of works

“The public display of originals or copies of worksithout the authorization of the author or
owner of copyright shall be permitted, where theptily is made other than by means of a film
slide, television image or otherwise on screenyomeans of any other device or process and the

work has been published or the original or the calsplayed has been sold, given away or

otherwise transferred to another person by the autr his successdr.
[21] 6/ “Notwithstanding the provisions of Sub-Aie (5) of this Article, the co-authors of the

audiovisual work and the authors of the pre-exgstimorks included in, or adapted for the
making of the audiovisual work shall maintain theghts in their contributions or pre-existing
works, respectively, to the extent those contrimgior pr-existing work can be subject of acts
covered by their economic rights separately fromdhdiovisual work.”
[26] 4/ “The performer independently of his economic rigitgven after the transfer of that
right shall have the right:
a) to be identified as the performer as regardslivis performances, the performances
fixed in sound recordings, except where omissiafigsated by the manner of the use of
the performance.
b) object to any distortion, mutilation or other dification of his performances that

would be prejudicial to his reputation

c) the provision of Article 8 (2) and (3) shall &ppnutatis mutandis to the right of
performers granted in this Article.”
See the underlined part of the provision cited

4.1 Are they qualifiers? If no, what are they? If ydsawkind of qualifiers are they?

4.2 Does any one (some or all) of them invite(s) intetation?

4.3How batter is they shaped?
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Question 5

[2.] “In this Proclamation*®
1) ‘Condominium’ means a building for residentialather purpose with five or
more separately owned units and common elemengshigh-rise building or in a
row of houses, and includes the land holding otanéding,”
[21.] “Sale by the Declarant
1) The declarant may conclude the contract of shib unit before or after
registration of the building.”
[22.] “Lease of a Unit
1) The owner of a unit who leases or renews le&seunit shall notify to the unit
owners association the contract thereto, and phalide a copy of the contract of
lease or renewal.”
5.10wnership understood as consisting o$us, fructus and abusddow do you
characterize the right one has over a condominium?
5.2In here, you find collective group and individualireership co-mingled. Try to
identify these rights? Then, how do you protectrtgbts of these category of
owners, say in case of disposition?
5.3Right in condominium can be held in the form ofrelsa Do shares entitle one to
right in rem? If so, how would it be possible foriadividual owner to sale or
mortgage/pledge his/her share with out the conslemembers?
5.4There is conceptual in consistency in these promssi then present your own

alternative draft with its justifications.

Proposition 11

The definition given by the Proclamation to theimotof “Invention” can be broken in the

following manners.

198 condominium Proclamation, Proclamation No. 370/2003, (Fed. Negarit Gazeta of the FDRE, gt yr., No. 95,

Addis Ababa).
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3. The object of the law
3.1 drugs for human use?
3.2 drugs for farm animals? —wild pets?
3.3 drugs for plants- garden? Wild free?
- should the Authority lave its own specialized ggoutor
- How about investigator —by police? Special police
- how about courts
- Regular?
- Special count
4. Lass on to be learnt
4.1 a. How does international instruments discraterone from another
b. Look at us Drug administration
c. take the law on any other state, say India
4.2 Which government agency has control over thiese of activity
a. Ministry of Health
b. Ministry of Agriculture
c. How about
- Custom office
- Standard authority
- Institute of food teaal
5. The powers of the Agency in matters of
5.1.1 Importation
5.1.2 Production
5.1.3 Distribution
5.1.4 How about traditional medicine? Woulthgrhealers under the authority
5.2 Control
5.2.1. Should the authority have its own rabary
5.2.2 How auditing should be hone
5.2.3 Entrance without warrant?
5.2.4 (Incase of surprise visit)

5.2.5 The obligation to declare on the paliusiness meat
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5.2.6 Who should have the power of licensind revoking

6. Measures

6.1 Administrative

-Find warning

- Seizure and confiscation

- Revocation of permit

6.2 Penal

Proposition IV

Suppose, you are a legal advisor in the Prime Miriss Office, you found a memo from his

excellence that he is thinking of establishing aup Authority” and that he has assigned you

sketch outline, which show a direction for futuesearch, and legislation.

Let us give you a preliminary outline, from whichwwill come up with your own drafter after

answering the questions you will find at the end.

Art 1. A. The title of the establishing legislation

B. The preamble
Art 2. The definition

(a) illustration

Drug- an article for use in

(a) diagnosis

(b) cure

(c) mitigation

(d) prevention

natural or synthetic material — depressant or eglev
nourishing material vitamins baby food

clearing material like soap etc

cosmetics

(b) all words that have to be defined may not be dismey at begriming stage of

drafting, you better gather them are on
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7. Status of Previous lawn
7.1. Amendment

7.2 Transitory Provision

Question 6

6.1What are to be included and what to be excludea fite ambit of the law.
6.2What was or were the defects previous and exisawg that required new remedy
6.3How much power should the Authority be given

- in maters of implement ice enforcement?

- regulation and adjudication?

- in maining lawn?

Question 7

Article 55 (16) of FDRE Constitution reads as falk “[i]t shall, on its own initiative, requesa
joint session of the House of the Federation andh®@fHouse of Peoples’ Representatives to take

appropriate measures when State authorities areblen#o arrest violations of human rights

within their jurisdiction._It shall, on the basid the joint decision of the House, give directit@s

the concerned State authorities.

7.1 As to the first underlined part, in terms afdo
a) is it better to read it as it is?
b) how about if it were reformulated @3n its own initiative, it shall request .?
c) how aboutlt shall request on its own initiative .?

7.2 As to the next underlined part
a) is it a qualifier? If not, what is it? If yashat does it qualify?
b) which is preceeded bYy. to take appropriate measures .i5 taken as one
measure. The other measuré.igyiving directives ..’ which is mentioned in the
latter, thirdly underlined part. Would joining tlee$wo as follows:.. to take
appropriate measures and give directives when Statesolve or create any

syntactic ambiguity?
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7.3 Sub-Article 16 as it is, is made up of two ipeledent sentences. What is the quality
of the second sentence? That is to ask whetherSub-Sub-Article or is it arovisd?

Does it subtract or add to the first sentence?

Question 8

See Proclamation No. 359/20037?
7.1Article 51 (1), (14), (16) and Art. 62 (9) of FDRI®N. Is their substantive difference
between:
a. These and the respective provisions of the proation?
b. The constitution and the proclamation (Amharic i\@r¥?
7.21dentify inconsistencies between your state causdit English and state language

version?
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Part V. Operational Typologies of Bills: Interpretative Approach

Chapter X

Particular Aspects

Section I. Commencement®®

10.1.1 In Respect of Jural Relations

‘Commencement’, used with reference to an Act, méamslay on which the Act comes into
force; i.e. the day when the assent of the Goveondhe President, as the case may be, is first
published in the official gazette of the State.

An Act cannot be said to commence or to be in farokess it is brought into operation by
legislature enactment or by the exercise of autydry a delegate, empowered to bring it into

operation.

Legislatures have plenary power of legislation witthe field of legislation committed to them;
and subject to certain Constitutional restrictiotigy can legislate prospectively as well as
retrospectively. It is, however, a cardinal prineipf drafting that every statute is prima-facie
prospective unless it is expressly or by necessaplication made to have retrospective
operation. But, the rule in general is applicablere the object of the statute is to affect vested
rights or to impose new burdens or to impair ergstdbligations. Unless there are words in the
statute sufficient to show the intention of theidégure to affect existing rights, it is “deemed t
be prospective onlyova constitutio futuris forman imponere debet pometeritis (i.e. “A new

law ought to regulate what is to follow, not thesgip

As a logical corollary of the general rule, tharespective operation is not taken to be intended

unless that intention is manifested by express svavd necessary implication, there is a

199 G p. Singh, op cite, Note No. , pp. 315-338..
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subordinate rule to the effect that a statute sedion in it is not to be construed so as to have
larger retrospective operation than its languagelees necessary. It is not necessary for an
express provision to be provided so as to maketatst retrospective. On the other hand, the
presumption against retrospectively may be rebubtesecessary implication, especially in a
case where the new law is made to cure an ackngededvil for the benefit of the community

as a whole.

The rule against retrospective construction isapglicable to a statute merely because a part of
the requisites for its action is drawn from a tiargecedent to its passing. If that were not so,
every statute will be presumed to apply only tospas born and things come into existence after
its operation and the rule may well result in \attunullification of most of the statutes. An
amending Act is, therefore, not retrospective nyebscause it applies also to those to whom
pre-amended Act was applicable, but because thedgedeAct came into force from the date of
its amendment and not from an anterior date. Bstdbes not mean that a statute, which takes
away or impairs any vested right acquired undestarg laws or which creases a new obligation

or imposes a new burden in respect of past trasactwill not be treated as retrospective.

10.1.2 In Respect of Procedure

In contrast to statutes dealing with substantights, statutes dealing with merely matters of
procedure are presumed to be retrospective unlessas construction is textually inadmissible.
As stated by Lord Denning: The rule that an Actpafliament is not be given retrospective
effect applies only to statutes which affect vestglts. It does not apply to statutes which only
alter the form of procedure or the admissibilityesidence, or the effect which the courts give to
evidence. If the new Act affects matters of procedonly, then, prima-facie, it applies to all

actions in pending as well as future ones.

The classification of a statute as either substardr procedural does not necessarily determine
whether it may have a retrospective operation.déxample, a statute of limitation is generally
regarded as procedural but its application to & gasse of action has the effect of reviving or

extinguishing a right of suit. Such an operationre be said to be procedural. It has also been
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seen that the rule against retrospective constrmugsi not applicable merely because a part of the

requisites for its action is drawn from a time aetdent to its passing.

The principle is that parliament is presumed nohdwe intended to alter the law applicable to
past events and transactions in a manner whichfaruo those concerned about them unless
otherwise a contrary intention appears. It is moipsy a question of classifying an enactment as
retrospective or not retrospective. Rather it mag}l we a matter of degree — the greater the

unfairness, the more it is to be expected thatgradnt will make it clear if that is intended.

10.1.3 In Respect of Regulating Transfers

Statutes enacted for regulating succession arapyuicable to successions which had already
opened, as otherwise the effect will be to divast éstate from persons to whom it had vested
prior to coming into force of the new statute. Trhaterial point of time, for applicability of a

law altering the order of succession is the daterwihopens thereafter.

Statutes prescribing formalities for effecting stars are not applicable to transfers made prior
to their enforcement, and similarly statutes dispam with formalities which were earlier
necessary for making transfer have not the efféetabdating transfers which were lacking in
these formalities and which were made prior to statutes. A transfer made in contravention of
a statutory prohibition is invalid and is not valdd by repeal of the statute containing the
prohibition and permission obtained to make a feansinder a law which allows transfer or
permission is of no avail if the law is amended obefthe transfer, prohibiting transfer

completely.

10.1.4 In Respect of Limitation

Statutes of limitation are regarded as procedurdlthe law of limitation which applies to a suit
is the law that came into force at the date ofitlsétution of the suit, irrespective of the dafe o
accrual of the cause of action. The object of tutteaof limitation is not to create any right, but

to prescribe periods within which legal proceedingsy be instituted for enforcement of rights
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which exist under the substantive law. But, aftepiy of the period of limitation, the right of
suit comes to an end. Therefore, if a particulgintrof action had become barred under an earlier
limitation Act, the right is not revived by a latact.

When the later Act provides a shorter period oftltion than that provided by the earlier Act, a
right of suit, which is subsisting according to tbarlier Act on the date when the later Act
comes into operation, will not be taken to be egdished. If there is still time even on the basis
of the later Act within which such a suit can bledi the right has to be availed of within that
period, and the benefit of the earlier Act is nesiitable. Condoning delay in such cases in filing
the suit or claim will be governed by the provisarf the later Act and not by the provisions of
the earlier Act. But if the shorter period providaedhe later Act had already expired on the date
of its enforcement, the suit can be filed withinreasonable time after the commencement of the
later Act. Otherwise the effect of the later Actuda be to extinguish a subsisting right of suit,

an inference which cannot be reached except frggress enactment or necessary implication.

To avoid these complications when a later limitatéct enacts shorter periods, it is usual to
postpone its coming into effect for some reasonébie, or to make provision for a time gap
within which the benefit of the earlier Act can b&ken. Statutes of limitation are thus
retrospective in so far as they apply to all legalceedings brought after their operation for
enforcing causes of action accrued earlier, but #re prospective in the sense that they neither
have the effect of reviving a right of action whiefas already barred on the date of their coming
into operation, nor do they have the effect of mytishing a right of action subsisting on that
date. But a statute may, expressly or implicitlyrbyrospectively extending limitation, revive a
barred claim.

10.1.5 In Respect of Fiscal Matters

Fiscal legislation imposing liability is generalpverned by the normal presumption that it is
not retrospective and it is a cardinal principletloé tax law that the law to be applied is that in
force in the assessment year unless otherwisededwexpressly or by necessary implication.

The above rule applies to the charging section @thdr substantive provisions and does not
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apply to machinery or procedural provisions of xrtg Act which are generally retrospective
and apply even to pending proceedings. But a proegégrovision, as far as possible, will not be
so construed as to affect finality of tax assessmerto open up liability which had become
barred. Assessment creates a vested right andessassnt cannot be carried out unless a
provision to that effect inserted by amendmentitisee expressly or by necessary implication

retrospective.

10.1.6 In Respect of Remedial and Declaratory Statutes

Just as the fact that a prospective disqualificatinder a statute results from anterior misconduct
that renders the statute insufficient to be reteotipe, so also the fact that a prospective benefit
under a statutory provision is in certain caselseaneasured by or depends on antecedent facts,

does not necessarily make the provision retrosgecti

A remedial Act is not necessarily retrospectivandy be either enlarging or restraining; and it
takes effect prospectively unless it has retrospeceffect by express terms or necessary

intendment.

The presumption against retrospective operationotsapplicable to declaratory statutes. For
modern purposes, a declaratory Act may be defisezha\ct to remove doubts existing as to the
Common Law, or the meaning or effect of any stat@ech Acts are usually held to be
retrospective. The usual reason for passing a oty Act is to set aside what parliament
deems to have been a judicial error, whether instagement of the Common Law or in the
interpretation of statutes. Usually, if not invéalig such an Act contains a Preamble, and also
the words it is declared are not conclusive that the Act is declaratony; these words may, at
times, be used to introduce new rules of law aedAtt in the latter case will only be amending

the law and will not necessarily be retrospective.
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Section Il. Statutes Controlled by Issues of Condtition

10.2.1 Operation Controlled on Considerations of Constitutonality

A statute is controlled so as to make it effectwel operative on the principle expressed in the
maxim ut res magis valeat quam peredhere is, therefore, a presumption that the lewgis
dose not exceeds its jurisdiction, and the burderestablishing that Act is not within the
competence of the legislature, or that it transge®ther constitutional mandates, such as those
related to fundamental rights, is always on thes@erwho challenges its vire8Jnless it
becomes clear beyond reasonable doubt that thel#&min in question transgresses the limits
laid down by the organic law of the constitutionniiust be allowed to stand as the true
expression of the national will'The principle is, however, subject to the exp@sdhat once
the citizen is able to establish that the impuglegislation has invaded his fundamental rights
under Article 29 of the Constitution, Ethiopia sltbbe capable to justify that the law is saved
under Sub-Art (6) of the same Article. The onudtshb the state to satisfy that the restrictions
imposed are reasonable and in the public’s interest

“There is a general presumption that a legislatutees not intend to exceed its

jurisdiction, and there is ample authority for theepositions that general words in

a statute are to be construed with reference topiwers of the legislature which

enacts it”".

If the enactment cannot be saved by construingnsistent with its constitutionality, it may be
seen whether it can be partly saved. When the #\tteld to be in part inconsistent with the
higher law in the Constitution can it partly be sdyif the test of severability is satisfied. The
test is not of textual severability, but of subsrseverability which permits even modification

of the text in order to achieve severance.
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10.2.2 Operation Controlled on Considerations of Territoriality **°

() General — In case of legislatures which may émnvenience be called non-sovereign
legislatures like those of Colonies, Australiant&eor Canadian Provinces, it has been said that
they are incompetent to legislate with extra-teridl effect. This is only a convenient mode of
stating that a law made by such a legislature rbesr a real territorial connection with the
subject-matter which it is dealing. Before the @w@atof Westminster, 1931, the Dominion
Parliaments were also subject to the same limitafithis principle or rule, forbidding extra-
territorial legislation, has been characterizad a doctrine of some what obscure externfthe
obscurity lies in defining by any exact formula tleeritorial nexus which will be sufficient for
holding the legislation intra vires. “Any connectiowhich is “relevant” or “real” with the
exercise of the power of the state concerned has beld to be sufficient. And at times, stress
has been mainly laid on the topic of legislatiomeoaitted to the legislature. But it is also equally
well established by high authority th& connection is too remotedr which is“completely

irrelevant” will not be enough for holding the legislationranvires.

Even when the legislative competence is not resttion considerations of territorial nexus, it is
presumed that statutes are not intended in theneds® contrary language or clear implication,
to operate on events taking place or persons @utkid territories to which the statutes are
expressed to apply. Thus, there is a generaliptenapplicable to Income-Tax Acts that either
the source from which the taxable income is dersteould be within the territorial limits of the

country imposing the tax or the person whose incene be taxed should be resident there.

10.2.3 Operation Controlled on Consideration of International Law

The presumption that a statute is not intendecpplyato persons outside the territories of the
State enacting it is particularly strong in case fofeigners; for as to them the normal
presumption is further strengthened by anotherymngsion that the legislature intends to respect

the rules of International Law.

1914., pp. 364-376.
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Simply, if a term of a statute is clear and unambigs, they must be given effect to whether or
not they carryout the state’s treaty obligatioms,the sovereign power of legislation extends to
breaking treaties and any remedy for a breach aftennational obligation lies in a forum other
than the state’s municipal courts.
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Chapter Xl
Salient Features (Typologies) Major Types of Statets

Section |. Perpetual and Temporary StatuteS*

A statute may be either perpetual or temporarys Iperpetual when no time is fixed for its

duration. Such a statute remains in force untiréqgeal, which may be express or implied. A
perpetual statute is not perpetual in the sengeittltannot be repealed; it is perpetual in the
sense that it is not abrogated by efflux or by age- A statute is temporary when its duration is
only for a specified time, and such a statue esprethe expiry of the specified time unless it is
repealed earlier. Simply because the purpose dftaits, as mentioned in its preamble, is
temporary, the statute cannot be regarded as t@ampahen no fixed period is specified for its

duration.

Example: The TG Charter’s Accession of Transitiobadjislative Power has no effect on the
continuance of a perpetual Act enacted during thicuance of that power. The duration of a
temporary statute expires; it cannot be made éfedty merely amending the same. The only
apt manner of reviving the expired statute is byemacting a statute in similar terms, or by

enacting a statute expressly saying that the expice is herewith revived.

A question often arises in connection with legadgaedings in relation to matters connected
with a temporary Act, whether they can be continaedhitiated after the Act has expired. The
answer to such a question is again dependent ingoconstruction of the Act as a whole. But in
the absence of such a provision, the normal rulleasproceedings taken against a person under
a temporary statuteso factoterminate as soon as the statute expires. A petberefore,
cannot be prosecuted and convicted for an offelgegnst the Act after its expiration in the
absence of a saving provision; and if a prosecutesnot ended before the date of expiry of the
Act, it will automatically terminate as a resulttbe termination of the Act.

114, Pp. 380-387.
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When a temporary Act expires, the normal rule &t thny appointment, notification, order,
scheme, rule, form or bye-law made or issued utiteAct will also come to an end with the
expiry of the Act and will not be continued eventhe provisions of the expired Act are re-

enacted.

Section Il. Statutes Imposing Tax, Charges and Fees

Tax and fee are impositions made by a state faingirevenue. A tax is imposed for public
purpose for raising general revenue of the statéeé) in contrast, is imposed for rendering

services and bears a broad correlation ship wittsémvices renderetf?

Taxes are specifically named by a taxing statusing statutes are to be strictly formulated, for
the well established rule is that tax payers aretode taxed with out clear prescription. The
provisions of law, which in particular levy and eéehine the manner of assessment and
collection, should strictly be shaped to mean dyatttat (those) the legislator intended to
address. For, again there is no room to intendnmengquity and nor presumption. One should
only look at the language used. Fiscal majors atetm be upon any theory of taxation i.e.

theories may help to base the basic tax uponon@ad the tax law per se.

In fiscal legislation a transaction cannot be thx& any doctrine of“the substance of the
matter” as distinguished from its legal signification, gosubject is not liable to tax on supposed

“spirit of the law” or “ by inference or by analogy

It was pointed out that “the true nature of thealegbligation” arising out of a genuine
transaction “and nothing else is the substanceé dltove principle, which is known as Duke of
Westminster principle, is subject to the new apgpinoaf the courts towards tax evasion schemes

consisting of a series of transactions or a condsinsaction.

21d., pp. 487-507.
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In constructing a section in a taxing statute, ediog to Lord Simonds;the question is not at
what transaction the section is according to sorflegad general purpose aimed, but what
transaction its language according to its naturataning fairly and squarely hits"This was
called“the one and only property testlt is, therefore not the function of a court aiv to give
towards a strained meaning to cover loopholes tiironhich the evasive tax-payer may find
escape or to tax transactions which, had the kgi® thought of them, would have been

covered by appropriate words.

The same rule applies even if the object of thetamant is to frustrate legitimate tax avoidance

devices for moral precepts are not applicable eédriterpretation of revenue statues.

It may thus be taken as maxim of tax, which althoungt to be overstressed, ought not to be
forgotten that,“The subject is not to be taxed unless the wordsthef taxing statute
unambiguously impose the tax on hinitie proper course in shaping revenue Acts isl&y r@n
clear keeping in mind that no tax can be imposdtomit words clearly showing an intention to

lay the burden and that equitable constructiomefwords is not permissible

Section Ill. Statutes Determining Jurisdiction*3

The exclusion of jurisdiction of Civil Courts is nto be readily inferred. And such exclusion
must either béexplicitly expressed or clearly implied™It is a principle by no means to be
whittled down”and has been referred to a8undamental rule”. As a necessary corollary of
this rule, provisions excluding jurisdiction of @iCourts and provisions conferring jurisdiction
on authorities and tribunals other than Civil Cewate not readily acceptable.

The existence of jurisdiction in Civil Courts toailde questions of civil nature being the general
rule, while exclusion being an exception, the bard# proof to show that jurisdiction is
excluded in any particular case is on the partgimgi such a contention. The rule that the

exclusion of jurisdiction of civil courts is not tee readily inferred is based on the theory that

314d., pp. 445-461.
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Civil Courts are courts of general jurisdiction aihé people have a right, unless expressly or
impliedly debarred, to insist for free access ®¢burts of general jurisdiction of the state.
Indeed, the principle is not limited to Civil Cosiralone, but applies to all courts general
jurisdiction including Criminal Courts. Exclusior jarrisdiction of ordinary Criminal Courts can
be brought about by setting up courts of limitedsgiction in respect of the limited field; that,
only if the vesting and the exercise of that lirdifarisdiction is clear and operative and there is

an adequate machinery for the exercise of thedunjirisdiction.

Section IV. Remedial and Penal Statutés*

11.5.1 Remedial Statutes

Every, modern legislation is supported with somdicgoand, speaking broadly, has some
beneficial object behind it. But then there areidiegions which are directed to cure some
immediate mischief and bring into effect some tygfesocial reform by amelioration the
condition of certain class of persons who, accgdmpresent-day notions, may not have been
fairly treated in the pastSuch legislations prohibit certain acts by dealgrihem invalid and
provide for redress or compensation to the peraggsieved. If a statute of this nature does not
make the offender liable to any penalty in favolithe state, the legislation will be classified as
remedial. Remedial statutes are also known as keeltaeneficent or social justice oriented
legislation. Penal statutes, on the other hand, those which provide for penalties for
disobedience of the law and are directed agaimsbtfender in relation to the state by making
him liable to imprisonment, fine, forfeiture or ethpenalty. If the statute enforces obedience to
the command of the law by punishing the offendet aat by merely redressing an individual

who may have suffered, it will be classified asalen

A remedial statute receives a liberal constructwamereas a penal statute is strictly construed. As
now understood, the distinction between liberal stnidt drafting has very much narrowed down

and is only important in resolving a doubt whichetcanons of construction fail to solve when

1414, 519-558.
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two or more constructions are equally open. In cdgemedial statutes the doubt is resolved in
favour of the class of persons for whose beneéitstatute is enacted; whereas in case of penal

statutes the doubt is resolved in favour of thegad offender.

Difficulty arises in classifying modern welfare Isigtions which are designed for the benefit of
a class of persons such as workers, women andkneblut which quite often contain penal

provision.

A statute, therefore, may in certain aspects beralpenactment and in certain others a remedial
one. In respect of those provisions, in such a ¢exngtatute, which are sanctioned on the pain
of punishment for a crime the rule of strict counstion in the limited sense now known may
have to be applied. At any rate, an undue effodotostrue such a provision liberally to promote
the beneficent purpose behind it may be effectivaynterbalanced on consideration that a
breach thereof leads to penal consequences. Itbwilmmaterial for application of the rule of
strict construction whether the duty and the pgnate imposed by the same section, or by
different section or the one by a rule made unigler’ct and the other by the Act itself.

11.5.2 Penal Statutes

If a statute laid a mandatory duty but providedmode of enforcing it, the presumption in

ancient days was that the person in breach of titye @buld be made liable for the offence of

contempt of the statute. This rule of constructi®mow obsolete and has no application to a
modern statute. Clear language is now needed &beceecrime. A statute enacting an offence or
imposing a penalty is strictly construed. But thide, as already stated, is now-a-days of a
limited application. The rule exhibits a preferericethe liberty of the subject and in a case of
ambiguity enables the Court to resolve the doubfawvour of the subject and against the

legislature which has failed to express itself dlea

So when in a statute dealing with a criminal offem@mpinging upon the liberty of citizens, a
loophole is found, it is not for Judges to curdat, it is dangerous to derogate from the principle

that a citizen has a right to claim that, howsoewerch his conduct may seem to deserve
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punishment, he should not be convicted unlessdabiatiuct falls fairly within the definition of

crime of which one is charged.

11.5.3 Mens Rea in Statutory Offences”™

Existence of a guilty intent is an essential inggatlof a crime and the principle is expressed in
the maxim-Actus non facit reum nisi mens sit reéhe legislature may, however, create an
offence of strict liability wheremens reas wholly or partly not necessary. Such a meagire
resorted to in public interest and moral justificatof law. Strict liability is well expressed by
Dean Roscoe Pountsuch statutes are not meant to punish the viciilsbut to put pressure
on the thoughtless and inefficient to do their vehdlity in the interest of public health, safety or

morals.” The offences falling under this class are knowfpaslic-welfare offences”.

“The absence of mens rea really consists in an sibbard reasonable belief entertained by the
accused of the existence of facts which, if trueulev make the act charged against him
innocent.” Since a person is presumed to know the law, merance does not normally afford

in any manner whatsoever, to enable a person tbiffiout by appropriate enquiry, absence of
mens reaBut it is no defense that the accused acted onstakan interpretation of the statute

which he honestly believed to be correct.

When a statute creates an offence, the questiotheththe offence involves the existence of
mens reaas an essential element of it or whether the tetatispenses with it and creates strict
liability are questions which have to be answeradaofundamental principle that an offence
cannot be made out without the existencenefis rea“unless from a consideration of the terms
of the statute and other relevant circumstancesletrly appears that must have been the

intention of parliament”.

314d., pp. 553-558.
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11.5.4 Vicarious Liability in Statutory Offences*®

It has already been seen that there is a presumiitadmens reas a necessary constituent of
statutory offences and that presumption is notldiga except by clear words or by necessary
implication. Further, the maxims “Respondent supérand ‘qui facit per a lium facit per se
find no place in the criminal law. The normal rulleerefore, is that criminal liability in a matter
that might result either as a principal or as acessory, springs from authorization and not
simply from the relationship of master and servaihie legislature may, however, in an infinite
variety of ways provide that there is to be crinhilrbility in one actus reusapart from cases
where express provision is made to that effect. gibestion is one of shaping whether by
enacting a particular provision the legislature,tie light of the object of the statute, has
expressed itself by necessary implication so anake a matter criminally liable for the acts of

his servants or agents.

It may also be that the statutory provision is saftdd that it only makes the employer liable for
the offence, but dos not make the employee liaievhose act or default the employer is made

liable.

Section VI. Delegated Legislatioh'’

Delegated legislation permitted by enabling Actpesgys under different names, without there
being any clear-cut demarcation between all of thRegulation and Order are by far the most
common names under which delegated legislatioreimted. Regulationmay be made as a
rule, whereby it partakes the character of delebdégislation, which confers on different
executive authorities to make rules in respecteofain matters. Here, the expressiegulation
should be used to describe the instrument by wkhehpower to make substantive law is

exercised.

1% 1d., pp. 568-579.

71d., pp. 581-627.
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The expressioonrder should be used to describe the instrument of xleecese of (A) executive
power, (B) the power to takadicial or quasi-judicial decisionsThis suggestion, however, has
neither been adopted in Englamol in India. For example, the woatder has not been only
used to signify the power of taking executive, qiali or quasi-judicial decisions, but has also

been used to confer extensive power of making débeldeqgislation.

The wordsdirective is also at times used to enable the making of a#beqlegislation.

“Circulars” issued may also contain delegated lagen having the force of law.

The wordnotificationis normally used in the context of conditionali#gtion; e.g. to bring into
operation the enabling Act or to grant exemptiamfiits provisions or to extend its operation to

new persons or objects.

Delegated legislation, in the shape of ‘bye-lavgssome what distinct. The power to make ‘bye-
laws’, is conferred on privet interties within thareas or resorting to their undertaking”, and the
bye-laws are generally subordinated to the rules ragulations, if any, to be made under the

enabling Act.

11.6.1 Constitutional Limits of Legislative Delegation

a) General principlé&®

Consistent with their sovereign character, theslagire in Ethiopia have been held to possess
wide powers of delegatioffhis power is, however, subject to one importantitation. The
legislature cannot delegate essential legislativetions which consist in the determination or
choosing of the legislative policy and of formadlgacting that policy into binding the legislative
policy and of formally enacting that policy intdanding rule of conduct. The legislature cannot
delegate “uncanalized and uncontrolled pow#r& power delegated must not be “unconfined

and vagrant” but must be “canalized within banks #teep it from overflowing”. The bank, that

814d., pp. 584 591-.
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set the limits of the power delegated, is to bestoicted by the legislature by declaring the
policy of the law and by laying down standards gordance of those on whom the power to
execute the law is conferred. So the delegatiomalgl only when the legislative policy and

guidelines to implement it are adequately laid dand the delegate is only empowered to carry

out the policy within the guidelines laid down thetlegislature.

What is permitted, therefore, is the delegatioranfillary or subordinate legislative functions,
or, what is fictionally called, a power to fill upe details. The legislature may, after laying down
the legislative policy, confer discretion on an ausirative agency as to the execution of the
policy and leave it to the agency to work out tleéads within the framework of the policy. The
legislature’s ability to delegate these functiondsrived from an implied conferral of the
authority for the effective exercise of the ledisla power granted by the constitution on the
principle that everything necessary to the exeroa power is implicit in the grant of the
power. The limit of this ability to delegate; i.the inhibition against delegation of essential
legislative functions, is also impliedly derivedbiin the provisions of the constitution which
confer the power to make laws on the Legislaturis. feasoned that the Constitution entrusts the
duty of law-making to Parliament and the legislatto States; and thereby impliedly prohibits

them to throw away that responsibility on the sdetd of some other authority.

Thus, the area of compromise between these twadatjgns determines the permissible limits
of delegation. The question, whether any particldgislation suffers from excessive delegation,
has to be decided by Courts having regard to thgstaimatter, the scheme, the provisions of the
statute including its preamble, and the facts ancumstance in the background of which the

statute is enacted.

It is, however, settled that the Legislature, exagpen authorized by the Constitution, cannot
create a parallel legislature or abdicate its fiamst in favour of some outside authority.
Similarly, the Legislature cannot delegate its potee repeal a law or even to modify it in
essential features. These are cases where thddtagesdoes not limit the delegation to ancillary
or subordinate legislative functions but parts withessential legislative functions and thereby

transgresses the limits of permissible delegaBut.this does not mean that if a power to extend
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or apply laws to a territory is validly conferred the executive, it can be given subject; the
power can also be exercised when it supplementsodiifies the existing law; but it cannot be
exercised when it brings about an express or impiepeal or when it is in conflict with or
repugnant to or modified is essential features evitiis being extended but its impact may be to
modify or restrict the existing law and yet the emdion will be valid provided there is no
express or implied repeal of or conflict or repugrawith the exaction law as stated above.
When the Legislature requires the delegated lemsldao be laid before it, there is no abdication
as the delegate is kept under the vigilance anttaarf the Legislature.

As already seen the legislature cannot delegataoitger to repeal a law or even to modify it is
essential features. But when the legislature gdmsger to make delegated legislation and further
declares that the same shall have effect evercdnisistent with any existing law, the delegated
legislation has that effect, for it is by the voll the legislature and not by the will of the delty
that the overriding effect is given to the deledategislation. Similarly, when a statutory
provision is in the form ‘except as may be otheemmescribed by regulation or when it is
framed in the form of ‘subject to the regulatiotise above rules are made to prevail over the

statutory provision.

b. Distinction between Conditional and Delegated Lgislation'*®

A distinction is said to exist between what is edllconditional legislation and delegated
legislation proper. In case of conditional legislat the legislation is complete in itself but its
operation is made to depend on fulfillment of derteonditions and what is delegated to an
outside authority, is the power to determine adogydo its own judgment whether or not those
conditions are fulfilled.

In case of delegated legislation proper, some @owif the legislative power of the legislature is
delegated to the outside authority in that, Letisky though competent to perform both the

external and ancillary legislative function, perfr only the former and parts with the latter, i.e.,

2 14d., pp. 591-604.
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the ancillary function of laying down details invEaur of another for executing the policy of the

statute enacted. The distinction between the tigtin this that whereas conditional legislation

contains no element of delegation of legislativev@oon some outside authority and is therefore
open to attack on the ground of excessive delegatio

11.6.2 Delegated Legislation and Juridical Review?°

Delegated legislation is open to the scrutiny ofi@®and may be declared invalid particularly
on two grounds; (a) violation of the Constitutiaand (b) violation of the enabling Act. The
second ground includes within itself not only casgsiolation of the substantive provisions of
the enabling Act, but also cases of violation @& thandatory provision of the enabling Act, but
also cases of violation of the mandatory proceguescribed. It may also be challenged on the
ground that it is contrary to other statutory psamns or that it is so arbitrary that it cannot be
said to be in conformity with the statute or Aic® of the constitution. Compliance with the
laying requirement or even approval by a resolutibRarliament does not confer any immunity
to the delegated legislation but it may be a cirstamce to be taken into account along with
other factors to uphold its validity. As earlieesea laying clause may prevent the enabling Act
being declared invalid for excessive delegation.ewWheasons are required to be stated for
making delegated legislation, e.g. grant of exeompfrom taxation, reasons must be stated and
they can be examined for deciding whether the dé¢éebas acted within limits of the power

conferred.

But delegated legislation cannot be questionedvidiation principles of natural justice in its
making except when the statute itself providegHat requirement. A requirement to make such
enquiry as it thinks fit, before the authority cented makes delegated legislation, does not
confer any right on any one of being heard. Big ftossible that the same statutory power may
be both quasi-legislative and quasi-administragind requirement of natural justice may have to
be followed when it is excised quasi-administrdfivalthough not when its exercise is quasi-

legislative.

2914., pp. 604-613.
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11.6.3 Enabling Acts and Delegated Legislatiotf*

A normal feature of enabling Acts is first to grdmé power to make regulations etc., in general
terms, e.g., to carry out the purposes of this Aot then to say that ‘in particular and without
prejudice to the generality of the foregoing prams, such rule etc., may provide for a number
of enumerated matters. If power is to be confetedthake subordinate legislation in general
terms, the particularization of topics should bastaued as merely illustrative and does not limit

the scope of the general power.

Section VII. Amendment, Repeal and Designation

Amendment and repeal are, more often than notaciige. A power to make a law with respect
to the topics committed to parliament or statedigires carries with it a power to repeal a law
on those topics. Subject to any constitutionalriegin, the general rule is th&he power of a
legislative body to repeal a law is con-extensivthws power to enact such a lawgnd a
Legislature which has no power to enact a law @ardicular subject-matter has also no power
to repeal the same. A legislature, however, hapaveer to bind itself or its successor as to the
course of future legislation, for to acknowledgelsa power will mean that a Legislature can
curtail its own or its successor's powers which eoaferred by the Constitution and which
cannot be restricted or taken away except by amdment of Constitution. It is an axiom of
British Constitutional Law that‘[aJcts of Parliament derogatory form the subseqtien
Parliament bind not. Because the Legislature, bemgruth the sovereign power, is always of
equal always of absolute authority: it acknowledgessuperior unpin earth, which the prior
Legislature must have been if its Ordinances ctuhdl a subsequent parliamentlt follows as

a logical result that provision in a statue thatah not be repealed expressly or impliedly are of

no legal effect. What parliament has done parligman undo.

2114, 627-636.
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a. Express Repeal

The use of any particular form of words is not eseey to bring about an express repeal. The
usual form is to use the wortisis’ or ‘are hereby repealedind to mention the Act sought to be
repealed in the repealing section or to catalotpeentas a schedule. The use of wosisall
cease to have effects also not uncommon. When the object is to repely a portion of an
Act, the words'shall be omitted’are normally used. When repeal of an existing igron is
accompanied by enactment of a new provision, wilsckhe case when a new provision is
substitutedin place of, or is made in supersession of antiegirovision, the declaration of
invalidity of the new provision on the ground of mtaof competence will also invalidate the
repeal. But, if the declaration of invalidity is @ther grounds, e.g. arbitrariness or violation of
fundamental rights, the repeal, speaking generaidly be effective, although the new provision
is declared invalid unless from the totality ofccimstances and the context is found that there

was no intention to repeal in the event of the pesvision being struck down.

b. Implied Repeal

There is a presumption agaimspeal by implicationand the reason of this rule is based on the
theory that the legislature, while enacting a laas a complete knowledge of the existing laws
on the same subject-matter. And, therefore, whelodés not provide a repealing provision, it
gives out an intention not to repeal the existiagidlation. When the new Act contains a
repealing section mentioning the Acts which it egsty repeals, the presumption against
implied repeal of other laws is further strengthtena the principleexpressio unius est exclusio

alterius

Further, the presumption will be comparatively sgyan case of virtually contemporaneous Acts.
The continuance of existing legislative, in thealre of an express provision of repeal, being
provisions of the later Act are so inconsistenthwit repugnant to the provisions of the earlier

Act “that the two cannot stand together”
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11.7.1 Principle of Amendment

As an application of the above principlegréor particular or special lawis not readily held to
be impliedly repealed by later general enactmenéphrticular or special law deals only with a
particular phase of the subject covered by the rgérlaw. And, therefore, reconciliation is
normally possible betweenpaior particular Act and dater generalAct. And so, theyarticular

Act is construed as an exception or qualificatibthe generalAct.

11.7.2 Effect of Repeal

A prior generalAct may be affected by a subsequpatticular Act, if the subject-matter of the
particular Act prior to its enforcement was being governedtlyy general provisions of the
earlier Act. In such a case the operation ofghdicular Act may have the effect of partially
repealing thgeneralAct, or curtailing its operation, or adding comafiis to its operation for the

particular cases.

11.7.3 Designation

If a later statute again describes an offence edely an earlier statute and imposes a different

punishment, or varies the procedure, the earletuts is repealed by implication, e.g. vagrancy.

Under the Common Law rule, the consequences oflepfea statute are very drastic. Except as
to transactions past and closed, a statute afteejgeal is as completely obliterated as if it had
never been enacted. The effect is to destroy efidate rights and all causes of action that may
have arisen under the repealed statute. Therefmeing aside the cases where proceedings
were commenced, prosecuted and brought to finbéfgre the repeal, none other continue after
the repeal. Another result of repeal is to revike law in force at the commencement of the
repealed statute. Thus if one statute is repeateddecond, which in turn is repealed by a third,
the effect is to revive the first statute unlessoatrary intention is indicated in the third statue
The confusion resulting from all these consequegess rise to the practice of inserting saving

clauses in repealing statutes, and so on.
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As a consequence of the general principle thaataitet after its repeal, is as completely effaced
from the statute book as if it had never been edacsubordinate legislation made under a
statute ceases to have effect after repeal oftHtets. This result can be avoided by insertion of

saving clauses providing to the contrary.

11.7.4 Redesignation

Undeterred by ensuing chain reactions of errorranghrooming clouds of confusion, legislative
draftsmen continue freely and frequently to renumbe relate the sections and other
subdivisions of statutes. They have either beemwareof the results of such redesignation, or
1. Somewhat arbitrarily, perhaps, the term “regestion” is used in a limited sense in this
paper to refer to situations in which an existimgvsion is given a new number or letter without
relation to any concurrent change in the substaidbe provision concerned. Typically such
“redesignations” are traceable to addition oret@n made elsewhere or to a simple effort to
tidy the statute. The term as here used does ohid@ (a) changes of a provision’s number or
letter prompted by concurrent changes in its sulostar (b) changes affecting substance but not
the number or letter; such changes, involving spexinsiderations, are not the center unwilling
to recognize them. It is time to focus attention some of these results and to call for a

reappraisal of the practice.
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ANNEX I: Delegated Legislations

Council of Ministers Regulation no. 108/2004 custosClearing Agents

This Regulation is issued by the Council of Ministpursuant to article 5 of the Definition of
power and duties of the executive organs of theef@dDemocratic Republic of Ethiopia
Proclamation No. 4/1995 and Article 90(1) of essdbhent and modernization of Customs

Authority Proclamation No. 6/1997 as amended.

See the regulation, in then determine how is iafatelized” or guided by the proclamation?

ANNEX II: Ousting Jurisdiction

PROCLAMATION NO. 97/1998

Property Mortgaged or pledged with banks proclamaton

Article 4 Claim on Mortgaged or Pledged Property

A creditor bank which, prior the effective date thfs Proclamation has a claim on property
mortgaged or pledged with it, may sell the propéyyauction upon giving a prior notice of at
lest 30 days and transfer the ownership of thegatgpo the buyer.

Is jurisdiction court ousted?
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ANNEX llI: Ratifying Statutes

PROCLAMATION NO. 284/2002 A PROCLAMATION TO RATIFY THE ETHIO-
DJIBOUTI AGREEEMENT ON THE UTILIZATION OF PORT OF D JIBOUTI AND
SERVICES TO CARGO IN TRANSIT

WHEREAS, an Agreement between the Government ofFé@eral Democratic Republic of
Ethiopia and the Government of the Republic of Byity, on the Utilization of the port of
Djibouti and Services to Cargo in Transit, was sifjin Djibouti on the 18 of April, 2002;
WHEREAS, it is stipulated in the Agreement that Aggeement shall enter into force when both
contracting parties have notified each other thairtlegal requirements for the entry into force
of the Agreement have been fulfilled;

WHEREAS, the house of peoples’ Representativesr&aied said Agreement at its session
held on the % day of July, 2002;

NOW, THEREFORE, in accordance with Article 55 Sufltidles (1) and (12) of the
Constitution, it is hereby Proclaimed as follows:

1. Short Title
This Proclamation may be cited as the “Ehio-Djibditilization of Port of Djibouti and
Services to Cargo in Transit Agreement Ratificatvaclamation No. 284/2002.”

2. Ratification of the Agreement
The Ethio-Djibouti Agreement on the Ultilization &%ort of Djibouti and Services to
Cargo in Transit signed in Djibouti on the”lﬂay of April, 2002, is ratified.
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ANNEX 1IV: Amendment

PROCLAMATION NO. 272/2002

A PROCLAMATION TO PROVIDE FOR THE RE-ENACTMENT OF L EASE
HOLDING OF URBAN LANDS

WHEREAS, it is provided by the Constitution of the Federanibcratic Republic of Ethiopia
that land is a property of the State and the peoplEthiopia and that its use is a subject of
specific regulation by law;

WHEREAS, for the last few years lease has beeracepas a cardinal land-holding system to
transfer urban land to users to the extent posaitdein accordance with Master Plan;
WHEREAS, it is believed that transferring urbanday lease for a fair price, consistent with
the principles of free market, will help achieveemadl economic and social development and to
help build capacity enabling progressive urban ligreent based on the life span that a landed
property may have and the period it requires tovecinvestment costs, the special nature of the
investment, and the land use specified in confgrmith Master Plan;

WHEREAS, it has been found necessary, arising fitv@se circumstances, to develop optimum
conditions in which lease will become exclusive arrbland-holding system and to remove
obstacles of and to expedite the process of pengitind holding urban land by lease based
upon investment plan made in conformity with Ma$tam;

WHEREAS, it has conversely been found necessaensaore that the order in which the claims
of any one alleging infringement of one’s legahtigyand benefits is transparent and expedient;
NOW, THEREFORE, in accordance with sub-Article () of Article 55 of the Constitution of
the Federal Democratic Republic of Ethiopia, iéseby proclaimed as follows:

What does reenactment mean? Is it any differem imendment?
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ANNEX V: Statutory Offences

PROCLAMATION NO. 384/2004

A PROCLAMATION TO PROVIDE FOR CONTROLLING VAGRANCY

Article 4 Vagrancy
Unless it entails a heavier penalty under the p@uale, whosoever, being able-bodied, having
no visible means of subsistence, and
1. is found, in a public place or a public utility arer a place open to the public, betting or
gambling or playing other unlawful similar gamesvdlving money or material
benefits;..
3. is found in or upon a premise under private owriprgir possession, without the
permission of its owner...
4. is found attempting to enter into a school compobgdhreatening or using force or
deceiving....
5. Intentionally alarms the public or people in vieynby intoxication himself with alcohol
or psychotropic or narcotic substance;
6. is found loitering or prowling at a place, at a¢inor in a manner not usual for a law-
abiding citizen...
7. Attempts, at any place, to sexually harass or fara@man to gratify his sexual feelings;
8. demands payment for a service he has renderedwitieing authorized....
9. disturbs the tranquility of residents in vicinity participating in organized gang brawls;
10.is a theft-recidivist who is found preparing hinigelcommit another theft....
11.receives or lets himself to be given money or oterilar benefits by using his reputation
for violent behavior or brutality....
Compare this proclamation with Criminal Code of igha? Is it creating a new

regime of crime?
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ANNEX VI: Creating Regime of Law
PROCLAMATION NO. 501/2006

TRADEMARKE REGISTRATIN AND PROTECTION PROCLAMATION

2. Definitions
12. “trademark’ means any visible sign capable of djsfishing goods or services or one
person from those of other persons; it includesdaiodesigns, letters, numerals, colours or
the shape or goods or their packaging or the coatioims thereof;

10. Right of priority
Where any applicant files his application in Etheopithin six months from the date on
which he first filed in a foreign country an apjlion for the same trademark in respect
of same goods or services, the date on which thkcagion was first file in the foreign
country shall be regarded as the date of filindh& applicant claims the right of priority
and furnished within the prescribed time limit ggof the earlier application certified as

correct by the office with which it was filed andher documents and information as
prescribed.

26. Rights Conferred by Registration
1) The owner of a registered trademark shall haverititeé to use or authorize any other
person to use the trademark in relation to any gamdservices for which it has been
registered.
2) Registration of a trade mark shall confer uporowser the right to preclude others from
the following
a. Any use of a trademark or a sign resembling ituohsa way as to be likely to
mislead the public for goods or services in resméctvhich the trademark is
registered, or for other goods or services in cotioe with which the use of the
mark or sign is likely to mislead the public.
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b. Any use of a trademark, or a sign resembling itthaut just case and in
conditions likely to be prejudicial to his interesind,;

c. Other similar acts.

Does trade mark give rise to proprietary rightlgtiogn rem)? If not then what ? If yes,

should it be placed along with patent, copyrightic2e

Annex VII: Syntax Ambiguity — Tabulation

USES OF; GENERAL FORMAT

Any key, any identification card, identificationgtaor similar identification device, and
any other small article which the Postmaster Gérgraegulation may designate, which
bears, contains, or has attached securely thereto-
(1) A complete, definite, and legible post office addeincluding (if such exists) the
street address or box or route number, and
(2) A notice directing that such key, card, tag, devaresmall article be returned to
such address, and guaranteeing the payment, oredgliof the postage due
thereon,
May be transmitted through the mails to such addats rate of postage of 5 cents
for each two ounces or fraction thereof.
Complete Tabulation of this
Any
(1) Key;
(2) Identification
a. Card,
b. Tag; or
c. Device that is similar; or
(3) Other small article that the postmaster General lnyayegulation designate;
That
(1) Bears;
(2) Contains; or
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(3) Has attached securely thereto;
Both
(1) A post office address that is
a. Complete;
b. Definite; and
c. Legible;
Including (if such exists) any
A. Street address; or
B. Number of
(i) Box;or
(i) Route; and
(2) A notice
a. Directing that the
i) Key;
i) Card;
iii) Tag;
iv) Device; or
V) Small article
Be returned to that address; and
B) guaranteeing the payment, on delivery, of tbst@gge due; may be sent
through the mails to that address at the ratecafriis for
(1) each two ounces; and
(2) any remaining fraction of two ounces.
EXAMPLES

1201. Regulars and members on active duty for riane 30 days: retirement*

If the Secretary concerned determines that a meofleeregular component of the armed forces
entitled to basic pay, or any other member of tineea forces entitled to basic pay who has been
called or ordered to active duty (other than fairiing) for a period of more than 30 days, is

unfit to perform the duties of his office, gradank, or rating because of physical disability
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incurred while entitled to basic pay, the Secretargy retire the member, with retired pay
computed under section of this title, if the Semnghlso determines that:
(1) According to accepted medical principles, the loigg is permanent;
(2) The disability is not the result of the member'tentional misconduct or willful neglect,
and was not incurred during an unauthorized absemce
(3) Either-
a. The member has at least 20 years of service comhpunger section 1208 of this
title; or
b. The disability is at least 30 percent under thend#ad schedule of rating
disabilities in use by the Veterans’ Administraticet the time of the
determination; and
i) The member has at least 8 years of service compuurtder section 1208
of this title;
i) The disability is the proximate result of perforgiactive duty; or
iii) The disability was incurred in line of duty in tino war or national
emergency.
Applicability of the chapter
(&) This chapter applies to the purchase, and contingatirchase, by any oft the
following agencies, for its use or otherwise, of ptoperty named in
subsection (b), and all services, for which paymiento be made from
appropriated funds:
(1) The Department of the Army.
(2) The Department of the Navy.
(3) The Department of the Air Force.
(4) The coast Guard.
(5) The National Advisory Committee for Aeronautics
(b) This chapter does not cover land. It covers akkogroperty including-
(1) Public works;
(2) Buildings;
(3) Facilities;
(4) Vessels;
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(5) Floating equipment;
(6) Aircraft;

(7) Parts;

(8) Accessaories;

(9) Equipment; and
(10) Machine tools

Problem Materials
(a) General Rule. —if-

(1) An item was deducted from gross income for a pgagable year (or years) because it
appeared that another person held an unrestriggetito such item as a result of a
court decision in a patent infringement suit (wleetbr not the taxpayer is a party to
such suit); and

(2) Gross income is increased for the taxable yearusecéd was established after the
close of such prior taxable year (or years) thathsother person did not have an
unrestricted right to such item or to a portiorso€h item because of the subsequent
reversal of such court decision on the ground $bah decision was induced by fraud
or undue influence; and

(3) The amount of such increase in gross income exd#&30, then the tax imposed by
this chapter for the taxable year shall be theslegEthe following:

(4) The tax for the taxable year computed with the ginsome so increase; or

(5) An amount equal to-

(a) The tax for the taxable year computed witheghsncrease in gross income, plus

DEFINITIONS

(a) Wages.- for purposes of this chapter, the term g&a means all remuneration
(other than fees paid to a public official) for\aees performed by an employee for
his employer, including the cash value of all reemation paid in any medium other
than cash; except that such term shall not inctedeuneration paid-

(1) For active service as a member of the Armed Foxfeshe United States
performed in a month for which such member is katito the benefits as per

Article -, or
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(2) For agricultural labor (as defined in Article -o);

(3) For domestic service in a private home, local galelub, or local chapter of a
college fraternity or sorority; or

(4) For service not in the course of the employer'ddrar business performed in any
calendar quarter by a employee, unless the cashinemation paid for such
service is Birr 50 or more and such service isqraréd by an individual who is
regularly employed by such employer to perform ssetvice. For purposes of
this paragraph, an individual shall be deemed tadgalarly employed by an
employer during a calendar quarter only if-

a. In each of some 24 days during such quarter sutiidual performs for
such employer for some portion of the day serviatimthe course of the
employer’s trade or business; or

b. Such individual was regularly employed (as deteedinunder
subparagraph (a)) by such employer in the perfocamaf such service
during the preceding calendar quarter; or

(5) For service by a citizen or resident of the UniBtdtes for a foreign government
of an international organization; or
(E) TABULATION: “BASTARD” ENUMERATION
PROBLEM MATERIALS
(Computation of Net Income) Shall determine nebme by combining

(&) The product of the property which passed to himthg will or by
execution of a power of appointment, and any stistfor such property
obtained by the executor by purchase, exchangaherwise, with

(b) The product of property used by the executor toldisgge liabilities of the
testator, or of the executor in his representatajgacity including legacies
and interest thereon, or of any done under the will

(c) Insofar as such products are classed as income thelether sections of
this act, and

(d) Insofar as such products remain in his hands atirties of distribution by

him, after the deduction there-from of any incorares paid thereon by
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the executor and that share of the expenses ofnégtration which the

executor in his discretion shall determine sho@gaid out of income.

* * *the report shall include information remging the following:
1)National historical importance of such a memorial;
2)Nature of burial site, identity of exact site ofrialy and size and present-day conditions
of site, including improvement thereon.
3)Complete cost for the establishment of such merhoria
4)Cost of maintenance of such a memorial and amdeneof that will be paid for by the
Government; and

5)Recommendation

The COME hereby finds and declares that:
(&) As technology extensive, pervasive, and criticatheir impact, beneficial and adverse,
on the natural and social environment.
1) Large and growing in scale; and
2) Increasingly extensive, pervasive, and criticaltheir impact, beneficial and
adverse, on the natural and social environment.

(b) Therefore, it is essential that, to the fullest eext possible, the consequences of
technological applications be anticipated, undedt@and considered in determination of
public policy on existing and emerging nationallgems.

(c) The COM further finds that:

(1) The federal agencies presently responsible dir¢otifhe COM are not designed to
provide the legislative branch with adequate aneely information, independently
developed, relating to the potential impact of testbgical applications, and

(2) The present mechanism of COM do not and are noigmes to provide the
legislative branch with such information.

(d) Accordingly, it is necessary for the COM to:

G) “AND” AND “OR”
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One of the difficult problems in writing, particulg in a field such as legal drafting that calls fo
high precision, is to know when to use “and” andewho use “or”. | know several excellent
draftsmen who say that they develop mental blodkengver they meet a complicated situation
involving this decision. The lawyers’ recent preggation with the mysteries of “and/or” has

distracted attention from the broader difficultfere.

Fortunately for the courts and the other readerdedihitive legal documents, a correct choice
between “and’ and ‘or” does not always control teégult. This is because the basic principle that
language is to be read in its broadest appropcatdgext has laid bare intended meanings
unsupported or denied by a grammatical word-fordavawnstruction of the text. This being so,
why discuss so pedestrian, grammatically technarad, almost minuscule a subject as choosing

between ‘and’ and “or"?

The answer is partly that context, however valuathes not resolve all doubts and correct all
imprecision’s. Also, because a system of commuimicashould be internally consistent,

grammar should support, rather than subvert, id@ndeanings otherwise revealed. That the
choice between “and” and “or” is of minor importana the broad range of drafting problems is
not significant because general clarity is usu#ilg cumulative result of attending to many

individually insignificant matters. But enough gfcdogies.

The reader will wonder why the following analysimores the many court decisions construing
specific uses of ‘and” and “or”. The answer is thath decisions (being concerned for the most
part with misused languagel) are largely irrelevanthis discussion. Even where they are not
irrelevant they carry no official weight. Althoughe courts are the final arbiters of the meaning
of particular litigated documents, their pronouneais are directed in such cases toward
extracting the meaning of the whole document whewed in its proper setting, which means
overriding any specific inconsistent wording. Thssdifferent from saying that courts speak
authoritatively on the normal factual meanings ards and phrases when read out of their
contexts. In determining current general usage,cthets have no official function or special

competence beyond the fact that their duties ofierbroad opportunity for acquiring

sophistication is this field. There s, thereforeaat difference between a court’s saying., “THis i
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what the word ‘vehicle’ officially means in this pigular litigated document’ and its saying,

“This is the normal and usual meaning of the wexehicle™,

The difference between “and” and “or” is usuallypkined by saying that “and” stands for the
conjunctive, connective, or additive and “or” fdret disjunctive or alternative. The former
connotes ‘togetherness” and the latter tell yottake your pick”. So much is clear. Beyond this

point, difficulties arise.

One difficulty is that each of these two words rssmme occasions ambiguous. Thus, it is not
always whether the writer intends the inclusive’ ‘@ or B, or both) or the exclusive “or” (A or
B, but not both). This long recognized uncertaihfis given rise to the abortive attempt to

develop “and/or” as an acceptable English equivatethe Latin ‘vel’ the (the inclusive “or”)

What has not been so well recognized is that tier corresponding, though less frequent,
uncertainty in the use of “and”. Thus, it is novays clear whether the writer intends the several
‘and” (A and B, jointly or severally) or the joifidnd” (A and B, jointly but not severally). This
uncertainty will surprise some, because ‘and” ismadly used in the former sense. Even so, the
authors of documents sometimes intend things tddoe jointly or not at all. This idea inheres
in the purchase of pair of shoes (try to buy ongestseparately!) without, however, posing any
grammatical problem. On the other hand, a refereéacéhusbands and wives” may create a
grammatical uncertainty as to whether the rightjileige, or duty extends to husbands without
wives, and vice versa, or whether it may be enjoyedischarged only jointly. Where such a

doubt exists, it is desirable to recognize and deihl it.

Observation of legal usage suggests that in masscé@r” is used in the inclusive rather than
the exclusive sense, while “and” is used in theesgwather than the joint sense. If true, this is
significant for legal draftsmen and other writdsecause it means that in the absence of special
circumstances they can rely on simple “or's” andd'a” to carry these respective meanings.
This, incidentally, greatly reduces the number odasions for using the undesirable expression
“and/or” or one of its more respectable equivalesteh as “A or B, or both”, “either or both of

the following”.
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Special circumstances in which it is unsafe to kalygeneral usage exist, on the other hand,
wherever the courts have shown an unfriendly osdalaattitude in ‘interpreting” language. Thus,
in drafting a criminal statute, with respect to w@hithe courts are inclined to legislate
restrictively under the euphemism of “strict constion”, it is safer not to rely on the chance
that “or” will be given its normal inclusive readjrbut to say expressly ‘shall be fined not more

that %5,000 or imprisoned not more than three yearsoth”.

Another and more perplexing difficulty in the ude‘and” and “or” is that it is often uncertain,
because of a possible conflict between grammarirantediate context, whether the draftsman
has attempted an enumeration of people or ingitafion the one hand or of their characteristics
or traits, on the other. Take the phrase ‘everybhnd and father”. If this is intended as an
enumeration of two classes of persons, that facthEaless equivocally expressed by saying
“every husband and every father” or, taking anotiygoroach, by saying “every person who is
either a husband or a father”. If, on the otherdhaih is intended s an enumeration of
characteristics or traits necessary to identifyhemember to be covered, that alternative can be

less equivocally expressed by saying “every pevgomis both a husband and a father”.

As the foregoing examples show, the former altéreameaning can be expressed, without
changing substance, either by an enumeration abpsr using “and”, or by an enumeration of
their identifying characteristics or traits, usita@g”. This does not say that ‘and’ means ‘or”. It
says that whether you use ‘and” or “or” in suchagecdepends upon whether you identify the
affected persons by enumerating the several classewhich they may fall or by defining them
as a single class by enumerating their qualifyihgracteristics. A corollary of this is that
shifting from ‘and” to ‘or” without shifting from dpersons” approach to a “characteristics’ or

“traits’ approach changes the grammatical meaning.

Because of the subtlety of the point, it may beirdbke to clarify it with an example and
explanation that | have used elsewhere.

* * * Compare, for instance, these two provisio
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Provision A:
The security roll shall include-
(1) Each person who is 70 years of age or older;
(2) Each person who is permanently, physically disgtded
(3) Each person who has been declared mentally incemipet
Provision B:
The security roll shall include each person who—
(1) Is 70 years of age or older;
(2) Is permanently, physically disabled; or
(3) Has been declared mentally incompetent.

Although both provisions say exactly the same thfagd’ is necessary to provision A because
it enumerates three separate classes of personotatich must be included, whereas “or’ is
necessary to provision B because it names a stigs of persons by enumerating its three

alternative qualification for membership.
Whenever possible, the draftsman should arrangsdmitences so as to make the fullest use of

finite verbs instead of their corresponding paplies, infinitives, gerunds, and other noun or

adjective forms denting action.*
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Annex VIII: Don’t say and say Column

Don't say

Give consideration to
Give recognition to
Have knowledge of
Have need of

In the determination of
Is applicable

Is dependent on

Is in attendance at
Make an appointment or
Make application
Make payment

Make provision for

Objectionable words

Say
Consider
Recognize
Know

Need

In determining
Applies
Depends on
Attends
Appoint
Apply

Pay

Provide for

The draftsman should avoid the following terms gédther (they are pure gobbledygook):

Above (as an adjective
Above- mentioned
Afore —granted
Aforementioned
Aforesaid
Before-mentioned
Henceforward
Herein
Hereinafter
Hereinbefore
Here unto

Premises (I the sense of mat-

same (as substituteitfor “
“he,” “him”, etc.]
thenceforth
thereunto
therewith
to wit
under-mentioned
unto
whatsoever
whensoever
when so ever

whereof
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ters already referred to] whosoever
Said (as a substitute for “the”, within-named
“that,” or those”] within these

Preferred expressing.

The draftsman should pay careful attention to #edmmended language in the following list.
However, the preferences expressed are not meaaibsadute prescriptions. Individual tastes
differ, usages vary, and terms of art often mustdigored. The point is that following the “Say”
column will in general produce a result that isieaso read that following the “Don’t’ say”

column. Some of the items are suggested only as

Conventions for attaining uniformity for these, ihdividual draftsman may have an alternative

that will serve as well or better.

Don't say existing under the laws of

Accorded adequate new

number of admit of Jersey deem

afforded all does not operate to

of the approximately donate during

attains the age of such times as during the

at the time attempt course of effectuate

(as averb] by means of endeavor [as a verb]
calculate

category cause

it to be done cease
commence
complete [as a verb]
conceal

contiguous to

corporation organized and
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Say

Given

enough

allow

given

all the

about

becomes * * *years old
When try

by compute

kind, class, group have it

done stop

begin, start finish
hide result

next to New Jersey
corporation

Consider does not

give while

during carry out
try
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Enter into a contract with
evince
excessive number of
expedite
expend
expiration
feasible
for the duration of

for the purpose of holding [or

other gerund]

for the reason that
forthwith
frequently
hereafter
heretofore

effect

in case

in cases in which

indicate [in the sense of
“show”]

Inform

In lieu of

In order to to

Inquire

In sections 2023 to 2039, in-

Clusive

Institutite

Interrogate question

contract with
show

too many
hasten, speed up
spend
end
possible

during

to hold [or comgiale infini-

tive]
because
immediately
often
after this * * *takes effect

before this * * *takes

if

when, where [say ‘whenever” ohé&rever”
only when you need to emphasize the
exhaustive or recurring applicability of the
rule]

show

tell

instead of , in place of

ask
in sections 2023-2039

begin, start
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In the event that

In the interest of

Is able to

Is able to

Is authorized

is binding upon

is empowered

is entitled [in the sense of “has
the name”]

is unable to cannot

it is directed

it is the duty

it shall be lawful

law passed law enacted

manner

maximum

minimum

modify

necessitate require

negotiate [in the sense of “en-
ter into” a contract]

no late than June 30, 1964

obtain

occasion [as a verb]

of a technical nature

on and after July 1, 1964

on his own application

on or before June 30, 1964

on the part of

or, in the alternative

paragraph (5) of subsection(a)

if
for
for
can
may
binds
may

is called

shall
shall

may

way
most, largest, greatest
least, smallest

change

make

before July 1, 1964
get
cause
technical
after June 30,1964
at his request
before July 1, 1964
by
or
section 2097(a) (5)
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of section 2097

party of the First part

per annum, per day, per foot
per centurm

period of time

portion

possess

preserve

prior

prior to

proceed

procure

prosecute its business
provision of law

purchase [as a verb]

pursuant to under

remainder rest

render [in the sense of “cause
to be”]

render [ in the sense of “give”]
require [in the sense of “need”]
retain

specified [in the sense of “ex-
pressly mentioned” or “listed]
state of Kansas

subsequent to

suffer [in the sense of “permit”]
sufficient number of

summon

the Congress

the manner in which

[the party’'s name]
a year, a day, a foot
percent
period, time
part
have
keep
earlier
before
go, go ahead
obtain, get
carry on its business
law

buy

make

give
need
keep

named

Kansas
after

permit
enough
send for , call
Congress

how
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to the effect that that

under the provisions of under

until such time as until

utilize, employ [in the sense of use

“use”]

Within or without the United insider or outsidestbinited
States States

With reference to for

With the object of changing to change [or compazai
[or other gerund] finitive]

The draftsman should not change a term of art mdretause it contains words on the

“Don't say” list.
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Annex IX: Jural Relations

CLAIM-DUTY RELATIONS (‘YOU OUGHT)

Hohfeld himself suggested the word ‘claim’ as astiite for ‘right’, but continued to use
‘right’. ‘Claim’, however, will be preferred in thi book. He did not deal at length with this
relation, believing that the nature of clam andydwas sufficiently clear. This was perhaps
rather a facile assumption. He did, however, pouttthat the clue to claim lies in duty, which is
a prescriptive pattern of behavior. A claim is,réfere, simply a sign that some person ought to
behave in a certain way. Sometimes the party biedely the pattern of conduct is able to bring
an action to recover compensation for its non-olasere, or he may be able to avail himself of
more indirect consequences. At other times, hedoamothing.

The statement, ‘X has a clain’, is vacuous; butdiagement, ‘X has a claim that Y ought to pay
him (10 is meaningful because its content derivemfY’s duty. On the other hand, whether
every duty implies a correlative claim is doubtfAlustin admitted that some duties have no
correlative claims, and he called these ‘absoluteed’. His examples involve criminal law.
Salmond, on the other hand, thought that every duigt have a correlative claim somewhere.
Allen supported Austin. Professor GL William tretis dispute as verbal. Duties in criminal law
are imposed with reference to, and for the bers#fimembers of society, none of whom has
claims correlative to these duties. As far as tlfienctioning is concerned, it is immaterial
whether there are any claims. Statutory dutiesishr other examples. It rests on the
interpretation of each statute whether the dutieated by it are correlative to any claims in the
persons contemplated by the duties. It was helsrloon v Anderson that even if there had been
a breach of the prison Rules 1933, which had beadenunder the prison Act 1898, s 2, a
prisoner affected by such a breach had no actinoneshe had no claim. The decision in
Bowmaker Ltd vs. Tabor creates a difficulty. Theu@e (Emergency powers) Act 1939, 1(2),
forbade hire-purchase firms to retake possessidhingis hired without first obtaining leave of
court. The claim to damages was conferred by thwitet on any hire purchaser from whom
goods were retaken without the necessary leavangdngen obtained. In this case the defendant

purchaser consented to the plaintiffs retaking @esien of the article hired, and they did so
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without obtaining leave of court. The plaintiffsdasued the defendant for arrears of rent, which
had accrued up to the time of the retaking, andd#fendant counterclaimed for damages under
the statute. The court of Appeal held that he weisled to damages. This means that there was a
duty to pay damages, which was correlative to thencto receive them. The duty not to retake
possession without leave of court was, as the Qmuirtted out, imposed in the public interest
and not for the benefit of an individual. The defent, therefore, could not absolve the plaintiffs
from it. The inference is that the claim was nothim. The further question as to why the
defendant’s consent to the plaintiffs’ course oficac did not debar him from exercising his
claim to damages was answered by the Court on iitvend that consent, arolenti non fit

injuria, is no defense to a breach of this kind of stayubdligation

Conduct is regulated by the imposition of dutielgifis may assist in achieving this end, but if it
can be otherwise achieved, there is no reason tyrtere fact that Y is under a duty with
regard to X should confer upon X, or anyone elsdlat matter, a corresponding claim. There is
nothing to prevent it being the law that every bheaf duty, of whatsoever sort, shall be dealt
with by the machinery of the state. Such a stateaffdirs, though possible, would be
inconvenient, for it would stretch state machingryreaking point. Where duties are of private
concern, the remedies are best left to individt@|sursue in the event of their breach. Above all,
it is expedient to give aggrieved persons somesfaation, usually by way of compensation.
Every system of law has to decide which breacheduties shall be taken up by the public
authorities on their own motion, and which shalll&k to private persons to take up or not as
they please. The distinction between ‘public’ apdvate’ law is quite arbitrary. It would seem,
therefore, that there is no intrinsic reason whginot should be a necessary concomitant of
duties. Indeed, some modern writers, for differexdsons reject the whole idea of claim as

redundant’.

If non-correlative duties are accepted, they ddfihenugly into the Hohfeldian scheme.
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LIBERTY-NO-CLAIM RELATION (‘I MAY”)

Hohfeld distinguished the freedom which a persatbado or not do something from claim, and
called it ‘privilege’; by the term liberty will bpreferred. X’'s so-called ‘right’ to wear a bowler
has consists, on hohfeld’s analysis, of a libestywear the hat and another liberty not to wear it.
The relationship between claim, duty, liberty armalaim can be explained in the following

way.

(1) Duty and liberty are jurally ‘opposite’. If, feexample, X were under a duty weara bowler
hat, this would imply the absence in him of anyelily not to wearit, i.e. the Hohfeldian
opposite of duty means that there is no libertgdowhatever is opposite to the content of the
duty Similarly, if X were under a dutyot to wearthe hat, this would be the opposite of a liberty
to wear it, i.e. there would be no liberty to do so. Thea] opposition between duty and liberty
does not mean simply that the one cancels outttier,dout that they will only have that effect
when the content of one is irreconcilable with toatent of the other. For example, X normally
has the liberty of wearing his hat. If he puts hethsinder a duty to wear it, his liberty and duty
of wearingthe hat are harmonious and co-exist. It is onlymwhe puts himself under a dutpt

to wear it that his liberty tavear it and his duty conflict and are jurally opposite.

The opposition may be illustrated by Mills vs. Guster Corp. The owner of an oyster fishery
had, since the days of Queen Elizabeth |, grantedses to fish to persons who satisfied certain
conditions. The plaintiff, who satisfied them buaswefused a license, brought an action alleging
a customary claim correlative to a duty in the ddénts to grant him one. The court held
otherwise on the basis that the defendants hadyalegercised discretion in the matter. This
implied not only a liberty to grant licenses, blgoaa liberty not to grant licenses, which implied
the absence of a duty to do so. If, then, they wader no duty to grant licenses, the plaintiff

could have no claim.

Sometimes it is held for reasons of policy that liberty of doing a particular thing cannot be
erased by a contrary duty. Osborne v Amalgamatetyoof Railway servants lays down that

the liberty of a member of parliament to vote ity avay he chooses on a given issue cannot be
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overridden by a contractual duty to vote in a d¢ertaay. Similarly in Redbridge London

Borough vs. Jacques the respondent had for seyesad stationed his vehicle on a service road
in the afternoons of early closing days and hadaipd a fruit and vegetable stall from the back
of it. The local authority was aware of this praetand had raised no objection. It then charged
him with obstructing the highway. The justices dssad the charge on the ground that the local
authority had, in effect, given him a license igublic duty, created by statute, this prevents the

conferment of a liberty to do what the duty forbids

(2) If Y has a claim, there must be a duty in Xy in X implies the absence of a liberty in X.
Therefore, a claim in Y implies the absence ofberty in X, i.e. claim and liberty are ‘jural

contradictories’.

(3) Conversely, the presence of a liberty in X iiplthe absence of a claim in Y. Hohfeld calls
this condition ‘no-claim’. Therefore, a liberty Kimplies the presence of a ‘no-claim’ in Y; i.e.
liberty and no-claim are ‘jural correlative’. Onetlopposition between claim and no-claim there
is this to be said. The opposition here is differBom that between duty and liberty. No
guestion of content arose. No-claim is simply retihg a claim, and having a claim is not being
in the condition of no-claim, just as having a wigenot being in a state of bachelordom (no-
wife). If it is thought necessary to distinguishtivieeen the opposition of duty and liberty on the
one hand, and no-claim and claim on the otherlatter might be styled ‘jural negation’ instead.

Distinction between claim and liberty

A Claim implies a correlative duty, but a libertgess not. X’s liberty to wear a bowler hat is not
correlative to a duty in anyone. There is indeetity in Y not to interfere, but Y’s duty not to

interfere is correlative to X’s claim against Y ttree shall not interfere. X’s liberty to wear the
bowler hat and his claim not to be prevented frondlging are two different ideas. Thus, X may
enter into a valid contract with Y where X givesp¥rmission to prevent him from wearing the
hat, but X says he will nevertheless try to wealfiX succeeds in evading Y and leaves the
scene wearing the hat, he has exercised his libenyear it and Y has no cause for complaint.

If, on the other hand, Y prevents him from wearihg hat, he cannot complain, for he has by
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contract extinguished his claim against Y that “élshot interfere. This shows that the liberty
and the claim are separate and separable; the clambe extinguished without affecting the
liberty.

It is usual for liberties to be supported by clairhst it is important to realize that they are
distinct and separate, and the distinction is cédlé in case law. It was held Musgrove u Chun
TeeongToy that at common law an alien has the libertgmter British territory, but no claim
not to the prevented; which was re-affirmed in Schms. Secretary of State for Home Affairs.
Chaffers vs. Goldsmid shows that a person hasltkey of presenting a petition to Parliament
through his representative member, by no claimrsgauch member that the latter shall comply.
Bradford Corp. vs. Pickles show that a landownes thee liberty of abstracting subterranean
water, but no claim against anyone else who, byratithng the water before it reaches the
landowner, prevents him form exercising his libehtyCole vs. Police constable 443A, the court
considered the position of a non-parishioner inraparochial churches, for example
Westminster Abbey, which is a Royal peculiar. Aligh the language of the learned judges is
open to criticism, their conclusion, translatedoitiohfeldian terminology, was that a non-
parishioner has a liberty to be in such a churci,no claim not to be prevented. Therefore, the
plaintiff's ejection by the respondent, who actedier instructions from the Dean, gave him no
cause for complaint. Again, in Piddington V Batks tlefendant, a trade unionist, in the course
of a trade dispute insisted on going to the retnaane of certain premises at which two pickets
were already standing. To do so would not have e®mgful, for he would merely have to
exercise liberty. In fact, however, the complainanpolice officer, who had decided that two
pickets were all that were needed in the circunta&snprevented the defendant from going to
the rear entrance. The latter then ‘pushed germisy' phe complainant ‘and was gently arrested’
by him. The defendant was found guilty of obstmgta constable in the exercise of his duty,

since his liberty to stand at the entrance wasuapported by a claim not to be prevented.

The failure to distinguish between claim and lipele¢ads to illogical conclusions. Thus, a
member of the public has only a liberty to attemdbliz meetings, which is not supported by a
claim not to be prevented. The attend was a ‘rightd that, therefore, there was a duty not to

prevent the person concerned, who happened to pai@eman. The conclusion is r@on
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sequiture since it fails to perceive the distinction betwékea two uses of ‘right’ as established
by case law. If, as was probably the case, it wagst to crate a claim-duty relation for reasons
of policy, ore convincing reasoning should haverbeeployed. Cases on trade completion,
whatever the merits of the decisions, present eayaf fallacious propositions, which would

have been avoided had the distinction betweentlilzerd claim been perceived. The claim not
to be interfered with in trade corresponds to & dhait to interfere. There is indeed a duty not to
interfere, e.g. by smashing up the plaintiff's shbpt no duty not to interfere by underselling
him. So the question how far a duty not to intexfektends, i.e. how far the liberty of another
person to interfere is allowed, is a delicate deni®f policy. This is the real issue, which is
thrown into relief when these situations are seemvolve confliction liberties, but which is

masked by the language of duties and claims.

The exposure of faulty reasoning also helps inss#sg the effect and worth of decided cases. In
Thomas v sawkingdor example, the very demonstration that the amioh was illogical when
stated in terms of ‘rights’ and duties shows thatway to reconcile it with the established law is

by saying that it has, in effect, created a new aillaw for policemen.

Finally, it may be observed that Hohfeld’s analydi€laim, duty, liberty and no-claim is useful
in may general ways. It way be used for drawingimtitions for purposes of legal argument or
decision. It was held, for instance, in Byrne v Beghat to call a person an ‘informer’ was held,
for defamatory. Suppose a case where the allegaidhat the plaintiff is a conscientious
objector’. Byrne v Deane is distinguishable. A Grher’ was not defamatory. Suppose a case
where the allegation is that the plaintiff is a riecientious objector. Byrne v Deane is
distinguishable. An ‘informer’ is a person who giméormation of crime there is in law a duty to
do so, and Byrne’s case decides that it is notdafary to say that a man has performed a legal
duty. There is only a liberty to be a ‘consciensoobjector’, and Byrne’s case is thus no
authority for saying that it cannot be defamataryllege that a person has exercised this liberty.
Again, the analysis is useful in considering thiatren between common law and equity; in
particular, it helps to demonstrate the preciser@xto which there was conflict. Thus, the life-
tenant had at law the liberty to cut ornamentaddren equity he was under a duty not to do so.

The liberty and duty are jural opposite and théetatancels out the former. At common law a
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party had a claim to payment under a document édaby fraud, in equity he had no-claim.
Further, such a person had at law the liberty sbnttng to a common law court on such a

document, whereas equity imposed on him a dutyadb so (common injunction)

Liberty as ‘law’

It has been shown that liberty begins where dutysesome have maintained that freedom is
outside that law. Thus, Pound declared that libextyithout independent jural significance’,
and Kelsen said, ‘Freedom is an extra-legal phemomeAs to this, it is as well to remember
that liberty may result (a) from the fact that Egtor and judges have not yet pronounced on a
matter, and represents the residue left untouclhexhbroaching duties, e.g. invasion of privacy;
or (b) it may result from a deliberate decision twinterfere, as in. Bradford corp. v pickles, or
(c) from the deliberate abolition of a pre-existitgty, e.g. the statutory abolition of the duty
forbidding homosexuality between consenting adwoltan Act of Indemnity absolving a person
from a penal duty. There is some plausibility ityisg with pound and Kelsen that liberty in
sense (a) lies outside law; but it seems odd tdlsstythe liberty pronounced by a court in (b) ad
the statutory provisions in (c) are ‘without indadent jural significance’ and extra-legal’.
Analytically, the resulting position in all threases is the same, namely, no duty not to do the
act.

Kinds of liberties

Some liberties are recognized by the law generally, liberty to follow a lawful calling. So, too,
are ‘parliamentary privilege’ in debate and ‘judiciprivilege’, which are liberties in the
Hohfeldian sense in that both connote the absehaedaty not to utter defamatory statements.
An infant’s position (sometimes called in non-Hddfan language an immunity) in contracts for
things other than necessaries is more complicdtedome cases it amounts to a power to
repudiate the contract; in others it is not cledether an infant has a liberty not to perform the
contract, i.e. no primary duty to perform, or whestlthere is a sanctionless duty, i.e. a primary
duty to perform, or whether there is a sanctionbsy, i.e. a primary duty which he ought to
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fulfill, but no sanctioning duty to pay damageslanstead an immunity from the power of
judgment.

Other liberties are recognized by law on speciabsmns, that is to say, the normal duty not to
do something is replaced in the circumstances eyillerty to do it, e.g. self-help, self-defense,
the defenses of fair comment and qualified prialelgastly, liberty may be created by the parties
themselves, e.g. consent, wolenti nonfit injuria, one effect of which is that it absolves a
defendant from his duty.

Limits of liberties

Some liberties are unlimited, even if exercisedici@lsly, e.g. ‘parliamentary’ or ‘judicial
privilege’. Non omne quod licet honestum.dst other cases, the exercise of liberties may be
limited by the law of ‘blackmail’, by public policgr by malice, e.g. qualified privilege and fair

comment in defamation, or by state.

POWER-LIABILITY RELATION (‘I CAN’)

Power denotes ability in a person to alter thetexgdegal condition, whether of oneself or of
another, for better or for worse. Liability, theredative of power, denotes the position of a
person whose legal condition can be so altereds Tike of ‘liability’ is contrary to accepted

usage, but when operating the Hohfeldian table sdrave to be divorced from their usual
connotations. X has a power to make a gift to Y aarrelatively Y has a liability to have his

legal position improved in this way. A further pbiis that a person’s legal condition may e
changed by events not under anyone’s control, angaccumulation of snow on his roof. A
distinction accordingly needs to be drawn betweéarility, which is correlative to power, i.e. the

jural relation; and what for present purposes mayebmed ‘subjection’, namely, the position of
a person which is liable to be altered by non-imi@l events. This is not a jural relation.
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Distinction between clam and power

On the face of it the distinction is obvious; airlas always a sign that some other person is
required to conform to a pattern of conduct, a pas¢he ability to produce a certain result. The
‘right’, for example, to make a will can be disstinto a liberty to make a will (there is another
liberty not to make one), claims against other peomt to be prevented from making one,
powers in the sense of the ability to alter thelegnditions of persons specified in the will, and
immunities against being deprived of will-makingpeaity. The power itself has no duty
correlative to it. It would be incorrect to deserithis as a ‘right’ in the testator correlativehe
duty in the executor to carry out the testamenthspositions, for the will takes effect as from
death and the executor’'s duty only arises that nmbm#&hen the testator dies his claims etc
cease, so the duty cannot correlate to any ‘righttim.

The distinction between claim, liberty and powes anportant for much the same reasons as
those considered above. A complex illustration igcB vs. Belcher. At an election the plaintiff
tendered his vote to the defendant, the returnffigeo, who refused to accept it. The plaintiff
was in fact disqualified from voting on grounds mdn-residence. It was held that he had
exercised a power by tendering his vote, which isapoon the defendant the duty to accept it.
The latter’s refusal to do so was a breach ofdi&g, which might well have rendered him liable
to a criminal prosecution. However, the plaintiffjewer to impose such a duty did not carry
with it either the liberty of exercising the powar a claim to the fulfillment of the duty. He,
therefore, failed in his action against the defenidiar the breach of his duty.

‘Although a party in the situation of the plaintiffas the power in this way compel the returning-
officer under the apprehension of a prosecutiorpubhis name upon the poll, he has not the
right to do so [liberty]; that, in doing so, he asting in direct contravention of the Act of

Parliament, the terms of which are express thasha not be entitled to vote; and that the
rejection of his vote cannot amount to a violatadrany thing which the law can consider as his

right.
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In david vs. Abdul Cader the defendant refusedky@se a statutory power to grant the plaintiff
a license to run a cinema. The supreme Court ofd@egjected the latter's action for damages
on the ground that an action presupposes violatfoa ‘right’ (claim) in the plaintiff and that
until the power had been exercised the plaintiffjus@d no ‘right’. The fallacy is clear. The
‘right’ which the plaintiff would have acquired dhe exercise of the power is the liberty to run
his claim with a pertinent claims, powers, etc. Buoguisition or non-acquisition of these is
independent of the question whether the defendastumder a duty to exercise the power and
whether there was in the plaintiff a claim correfatto this duty. The judicial Committee of the
Privy Council reversed the Supreme Court on thry geound and remitted the case for trial on
those issues. Failure to observe the distinctidwéden power and claim results in confusion,
though this occurs less often than in the caseébefty and claim. Also, analysis does help to
assess the case law. An example is Ashby v whiterevthe ‘right’ to vote was held to import a
duty not to prevent the person from voting. Thghtl to vote is a power coupled with a liberty
to exercise it, ad the whole point was whetherghgas a claim, although the reasoning was
fallacious. The Sale of goods Act 1893 (now the #&ct979), s 12 (1), introduces an implied
condition that a seller of goods ‘has a right tih the goods'. It is clear from the context, which
deals with conditions as to title, that ‘right’ leemeans ‘power’ to pass title. It was held in
Niblett vs. Confectioners’ Materials Co that thdahelant company had no ‘right’ to sell certain
article because a third party could have restrathedsale for infringement of a trade mark. This
is confusion between power and liberty. For, thet faat the defendant had power to pass title is

independent of whether or not they had a duty meixercise it (ie no liberty to do so).

Distinction between duty and liability

If x deposits or lends a thing to Y, there is ndyda Y to restore it until X makes a demand.
Before such demand is made Y is under a liabititipe placed under the duty. The demand itself
is the exercise of a power. The distinction is imégat, for instance, in connection with the
limitation of actions. Thus, in Re-Tidd, Tidd vsv@ell’, where money was entrusted to a
person for safe-keeping, it was held that the pleolimitation only commenced from the time
that a demand for restoration had been made. Agaieposit of money with a bank amounts to

a loan, and there is no duty to repay until a defrfaas been made. Foachimson v Swiss Bank
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corp. shows that time only runs from demand andfrooh the time of the original deposit. A
sum of money can be attached under a garnishee ibttlere is a duty to pay, even though the
actual time for payment may be postponed. In SeddEstate Co Ltd v Ford, a debenture holder
appointed a receiver, who was to realize the assetshen pay off any preferential claims and
the principal and interest to the debenture holdmrd having done that, to pay the residue to the
company. The judgment creditors of the company Isbtggattach a certain sum of money in the
hands of the receiver before he had paid these ditets and which was estimated to be the
residue that would be left in his hands. It wasitbht this could not b done as there was as yet
no duty owing to the company. From this kind ofiatton must be distinguished those where
there is a duty owing, but the performance of wh&postponed. Such a debt can properly be

the subject of attachment.

Distinction between duty and ‘subjection’

If X promises Y under seal, or for consideratiomatthe will pay Y 5 on the following day
should in rain, there is clearly no duty in X udesd until that event occurs. In the meantime,
X’s position is simply that he is ‘subject’ to b&aped under a duty. The distinction need not be
elaborated further and may be dismissed with thengent that this is not liability to a power,

but to a non-volitional event and, as such, forneskdasis of much of the law of insurance.

An analytical problem arises with such a rule ataRys vs. Fletcher (under which an occupier
has to pay for damage cause by the escape of subsli#ely to do mischief) and the rule
concerning animals (under which the ‘keeper’ hagayp for damage done by dangerous animals
and trespassing cattle), both of which do not imgolault. There seems to be a distinction
between these case, which are sometimes callect isbility’ (but might preferably be styled
‘strict subjection’) and ‘strict duties’. A duty @scribes a pattern of conduct, and by ‘strict duty’
(eg duty to fence dangerous machinery) is meanttonghich the actor may not be able to
conform no matter how reasonably he behaves irtitbtemstances. With Rylands vs. Fletcher
and animals, the policy of the law is not to prevezople from keeping mischievous substances
or animals, i.e. there is no duty not to keep théncould be argued, perhaps, that there are

duties to prevent escape, in which case they wbaldorrelative to claims; but this is not how
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the rules are framed. What they say, in effecth& one keeps these things at one’s peril, i.e.
liability attaches in the event of escape, whiclkesathe position analogous to X having to pay 5
tomorrow if it rains. If so, there is no way of acemodating cases of ‘subjection’ within the

Hohfeldian scheme, except to say that they argunalt relations and therefore are not entitled to

a place therein.

Distinction between liberty and power

Buckland disputes the need for any distinction.

‘All rights [liberties] are rights to act or abstainot to produce legal effects. To say that heahas
right that his act shall produce that effect isntply that if he liked it would not have that effec

and this is not true. The act will produce the legféect whether he wisher it or not. If | own a
jug of water | have a right to upset it, but ilssurd to say that | have a right that the wataH sh

fall out.

It would appear that Buckland misunderstood thaineabf the Hohfeldian power. It is not a
‘right’ that certain effects shall ensue. Acts thave certain effects are called powers, those that
do not are not called powers. That s distinct ftbmliberty to perform or not to perform such an
act. The distinction may be put as follows: thesiitlp to perform or not applies to all types of
conduct, but considered with reference to theiec#, it can be seen that some actions result in

an alteration of existing legal relations whileathdo not.

Rightful and wrongful powers

The significance of the distinction between theuratof the act and the liberty to do it may be
demonstrated in this way. Sometimes a power magobpled with a liberty to exercise it and a
liberty not to exercise it, while at other timesnay be coupled with a duty to exercise it. In both
situations the exercise of the power may be salmetmightful’. When a power is coupled with a

duty not to exercise it, such exercise would thecome ‘wrongful’.
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Where a power is coupled with a liberty, a partyreet be penalized for having exercised it, or
for not having doe so. Thus, X may for no consitlenaat all give Y permission to picnic on his
land. He may then change his mind with impunity ander Y to depart, i.e. exercise a power
revoking Y’s license and imposing on him a dutydave. If Y fails to do so within a reasonable
time he commits a breach of that duty and becomesespasser. In Clore vs. Theatrical
Properties Ltd and Westby Co. Ltd, Y had a libéotye on X's land. X assigned his interest to
A and Y assigned his interest to B. A exercisedploier to revoke B’s liberty. It was held that
he could do so; since there was no contract betwleamd B, A was under no duty not to
exercise his power, i.e. he had a liberty to do/good vs. Lead-bitter is not exactly in point, for
the plaintiff's liberty to be on the defendant'ssprises was created by contract. The defendant
ordered the plaintiff to leave and, after a reabtméime, expelled him with reasonable force.
The plaintiff did not sue in contract, though thevas undoubtedly a contractual duty not to
exercise the power, byt sued for assault instedvak held that, since he had become a
tresspasser, he could be ejected with reasonatde. fit was held in East Suffolk Rivers Catchet
Board vs. Kent that the Board had a power and eration (liberty) as to its exercise. In
Referees vs. Board of Referees, ex P. Calor Gasifditing) Co Ltd., where a statutory power
was coupled with a liberty to exercise it and aisb to exercise it, the Divisional Court refused
an application for an order of mandamus to contpeBoard to exercise it. On the other hand, in
David vs. Abdul Cader, the Judicial Committee d# hrivy Council thought that a malicious
refusal to exercise a discretionary power might amhaoo a breach of duty; but this is a limit on
the liberty.

Where a power is coupled with a duty to exercisedt no liberty not to exercise it, there is no
guestion of any ‘right’ to do the act; the partyust’ do it. A simple example is the power and
duty of a judge to give a decision. Generally thespmption is against there being a duty to
exercise statutory powers. The word ‘may’ in an ewgring statute is usually taken to confer a
liberty to exercise a power and not a duty, so raang will not lie. At the same time, it was

held in Trigg vs. Staines UdC that a local autlyociannot contract not to exercise a power of
compulsory acquisition, ie it cannot deprive its#lfthe liberty to use its power by an opposite
contractual duty. Where, however, there is a datgxercise a power, a remedy will lie for a

breach of it. In Fereguson vs. Earl of Kinnoull dagas were awarded for the refusal by the
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presbytery to take a preacher on trial. In R v Ssetelustices ex p E’Cole and Partners Ltd, the
divisional Court held that the statutory power afaier Sessions to state; a case was coupled vs.
17 of the Criminal Appeal Act 1968, the home Semnethas elapsed. Accordingly, in ex p
Kinally the Divisional Court refused leave to mdee an order of mandamus. Subject to certain
other limits, mandamus generally lies where theg tifa ‘public duty’. It is not easy to say what

precisely a public duty’ is.

Where a power is coupled with a duty not to exerdisthe party concerned has no liberty to do
so. Thus, if a person has a liberty to be on presnisy virtue of a contract, kerrison v Smith
shows that the exercise of a power revoking thertijbis effective, although it amounts to a
breach of the contractual duty. The case of Prycéelcher has already been considered.
Another example is that of a thief who sells a ghim market overt to an innocent purchaser for
value. He exercise a power in that he deprivesothieer of his title and confers title on the
purchaser, but he is under a duty not to exerbiseppwer and commits a fresh conversion by so
doing. The simplest example is the commission tire it is a power in that the legal positions
both of the victim and of the tort feasor are atkrbut there is a duty, owed to the victim, not to
commit the tort. Furthermore, the commission ofct iay operate as a power against a third
party. This, a servant who commits a tort in theirse of his employment alters the legal
position of his master by imposing upon him theydotpay damages vicariously and a liability
to be sued therefore, but the servant concurrentlys a duty to his master not to exercise this
power of imposing vicarious responsibility uponmhior the breach of which the master can
recover from the servant by way of indemnity whathas to pay to the victim of the tort In all
these situations the act of the party concernegoiser, for it alters the legal position, even
though its exercise is a breach of duty. To cathspowers ‘rights’ would be a misnomer, for it
would amount to speaking of ‘rights; to commit wgsni.e. breaches of duty. Though Hohfeld
purported to distinguish between uses of the waght’ , it is clear that not all powers, in the
sense in which he used that term, can be callgtit’riThis is hardly a criticism. The power
concept is unobjectionable as power; it cannot ydwee brought under the umberella of ‘rights’
; which only reinforces the case for the greateecigion and scope of the Hohfeldian
terminology.
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Kinds of powers

Broadly, they may be divided into ‘public’ and ‘pate’, but both involve ability to change legal

relations. When a public power is coupled with #&ydo exercise it, it is termed a ‘ministerial’

power; when it is coupled with duty to exercisetiis termed a ‘ministerial’ power; when it is

coupled with a liberty, it is termed ‘discretionaryublic powers, though numerous especially in
administrative law, cannot compete with the prajusof private powers. The appointment of an
agent, for instance, is a power, for it conferstbe agent further powers to alter the legal
position of the principal and creates in the lattemresponding liabilities. A married woman has
power to pledge her husband’s credit for necessaiiecontract there is a power to make an
offer and a power to accept, and innumerable otinerentract, property, procedure and, indeed,
in every branch of the law. Private Powers may bBsagoupled with duties to exercise them, e.g.

certain powers of trustees, or the may be couplédliverties.

IMMUNITY-DISABILITY RELATION (‘YOUY CANNOT’)

Immunity denotes freedom from the power of anothdnle disability denoteds the absence of
power. In Hurst v picture Theateres Ltd, it wasdhilat where a liberty to be on premises is
coupled with an ‘interest’, this confers an immyndlong with the liberty, which cannot
therefore be revoked. The relationship between poWedility, immunity and disability may be
explained as follows.

(1) If X has a power, Y has a liability. They are #fere ‘jural correlatives’. A
liability in Y means the absence of an immunityhim. Therefore, immunity and
liability are ‘jural opposites’ (more strictly, ‘jal negations’, as previously
explained).

(2) Conversely, the presence of an immunity in Y imgplise absence of a liability in
him. The absence of a liability in Y implies thesebhce of a power in X.
Therefore, an immunity in Y implies the absence gfower in X, i.e. power and
immunity are ‘jural contradictories’.

(3) The absence of power could have been styled ‘ncepgpm the same way as no-

claim, by Hohfeld preferred to give it the termabdity. Powers from this that
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immunity in Y implies the presence of a disability X, i.e. they are ‘jural

correlatives'.

Distinction between claim and immunity

An immunity is not necessarily protected by a datynother person no to attempt an invasion
of it. If X is immune from taxation, the revenuetlaarities have no power to place him under a
duty to pay. A demand for payment is ineffectuat, ¥ has no remedy against them for having
made the demand. If immunity is the same as cl#iere should be a correlative duty not to
make a demand. Idavanagh vs. Hiscockt was held that the relevant section of the Iidais
Relations Act 1971 (since repealed) conferred akgts an immunity from prosecution or civil
suit, but no liberty to stop vehicles on the highvead no claim not to be prevented from trying
to stop vehicles. Secondly, there may be immumit),; which is protected by a duty in Y, but
the claim correlative to that duty is not in X. Bhuiplomatic envoys are immune from the
power of action or other legal process. Under ahlal, since repealed, it used to be a criminal
offence for any person ‘to sue froth or prosecutg such will or process..” against them. As
pointed out earlier, even if there are claims datiee to duties in criminal law, they are not in
the persons for whose benefit the duties exisalinimmunity in X may be protected by a duty
in Y and the claim correlative to the duty may als®in X, as n the case of the malicious
presentation of a petition in bankruptcy. The fialto distinguish between ‘right’ in the sense of
claim and immunity may be at the root Dlowty Boulton Paul Ltd. vs. Wolverhampton
Corporation.In 1936 the corporation conveyed to the compaplptof land for 99 years for use
as an airfield, and the corporation undertook tanta@n it for use by the company. In 1970 the
corporation purported to revoke the company’s ggem the land. It was held that although the
corporation was not entitled to override the conymrnterest in the land, the latter's only
remedy lay in damages and not in an injunction. €ffect of the 1936 conveyance would
appear to have been top granter alia, a liberty to the company; and if the corporatwas
unable to determine that interest, then that ljbselems to have been coupled with an immunity
against revocation. The Court refused an injunctionthe ground that to issue one would
amount to compelling the corporation to fulfill itsligation to maintain the airfield; i.e. be

equivalent to an order for specific performancethis, then, is where lies that confusion. The
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‘right’ of the company, which the Court held coutdt be overridden, was its liberty plus
immunity; but the ‘right’ correlative to the duty tmaintain the airfield was its contractual claim.
Breach of this duty is remediable by damages, hatquestion whether an injection could be
issued to support the immunity ought not to havenbelated to compelling performance of the

contractual duty.

Distinction between liberty and immunity

The position of a diplomatic envoy illustrates tHssich a person is treated as being capable of
committing a breach of duty and is under a dutypay damages, although immune from the
power of action or other legal process to compel tu do so. | other words, he has no liberty to
do the act, nor a liberty not to pay damages foout he has an immunity from process all the
same. It was held in Dickenson vs. Del Solar tinat fact that an envoy was thus under a
sanction-less duty to pay damages was sufficientintmlve his insurance company in
responsibility. If, on the other hand, he voludtapays the damages, he cannot recover them,

since there is the duty to pay.

EVALUATION OF HOHFELD’S ANALYSIS

Hohfeld’s work has earned as much criticism asspradne set of criticisms is to the effect that
some of Hohfeld’s conceptions are without juridisanificance, for instance, liberty, liability
and disability. The answer, as Hohfeld's editor pasmted out, is that liberty is necessarily
related to the other concepts in the first squdr¢he table, and liability and disability are
similarly related to the other concepts in the secsquare. With regard to liberty the objection
has been considered. With regard to liability ars@loility, it should be pointed out that once the
concept of power is admitted, the others must ¥all& power in X to alter the legal condition of
Y implies that Y is liable to have his conditiortexkd; if X has no power (disability), then Y is

immune.

Kocourek objected to no-claim on logical groundsafl which is not a claim, he observed,

could be ‘an elephant, a star or an angel'. [SdisTis unfair of Hohfeld; no-claim simply
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demoted the position of one who is not in a positio demand the performance of a duty. To
allege that it could be ‘an elephant’ misses thtpd.iberty, be it noted, is just as negative as
no-claim, the gist of it being no-duty. So, too,memity and disability might just as well be

called no-liability and no-power respectively. YEgcourek was prepared to accept these.

Secondly, various allegations have been made thadifdit’'s analysis sees incorrect and
incomplete in places. There is truth in this, anahgncritics have done constructive service in
removing the errors. It should be remembered thattféld himself would very likely have
corrected these had he lived to revise his work. plemature death was a loss, for the form in
which his work is to be found is not that in whioh hoped to have left it. It has been pointed out
that it requires some straining of language todmmongful powers under the label of ‘rights’
which is not an objection to Hohfeld’s analysispafver, but rather to the association of power
with ‘right’. Non-correlative duties and ‘subjecti®’ (as distinct from liability) do not fit into &
scheme, but these can be explained on the groandhtey are not jural relations, which is what
the scheme purports to portray. They reveal it&tdtion all the same. It has also been objected
that the power concept needs greater refinementh®mne hand there is ‘capacity’ possessed
by individuals, e.g. to ,make wills, contracts ein;the other hand there is ‘authority’; conferred
on specially qualified individuals or bodies in s circumstances. While it is true that the
exercise of both results in changing jural relagiahe categories are so different that they should
not be grouped together.

Thirdly, there is the objection that the terminglag unusual and that it is unrealistic to expect
the profession to make so radical a change inatabulary. The day when the House of Lords
will be talking of no-claims is remote, but whatingportant is not the words, but the ideas which
they represent one may think Hohfeld, without tgkihohfeld. One can utilize the analysis to
keep one’s mind clear when grappling with problamgd may then state the result in any other
terms. It is not unimportant to note that the Ammani Restatements have adopted Hohfeld’s as
their medium of expression.

Fourthly, there is the objection that the termimggids not unusual enough grlksitics, while

applauding the effort to dispense with the homomght have shown that some of the terms
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which Hofeld chose are just as ambiguous. To usenaely phrase of Dr Oliver ‘earmarked for
other conceptions’ the objection is not fatal. Hatifdid his best to for other conception’ the
objection is not fatal. Hohfeld did his best to yide synonyms for his terms, and other writers

are free to improve the terminology as they thiektb

Fifthly, valuable as Hohfeld's work is in distinghing between claims, liberties, powers and
immunities, it is convenient and necessary to megigeneral concept of ‘right’ to denote
institutions, such as ownership or possession. ,Témowner and his bailee have claims etc in
relation to the thing bailed, but their interestloé former is distinguished from that of the Iatte
by the ‘right of ownership’, which carries withthe claims tec. Also as will appear later such
phrases as right to possess and better right ning expresses the general idea of entitlement,
which cannot be conveyed adequately if it were ceduto specific claims etc,.., such

expressions are convenient and do not mislead.

Lastly, the decisive question concerns the utibfythe scheme. Cases which accord with
Hohfeld’s analysis, so the argument might run, werdact decided without the aid of his
scheme. The scheme is therefore superfluous. Ithemther hand, a case is not in accord with
the scheme, then the scheme should be altereds fust case law the criterion by which any
theory is tested? Only a superior tribunal cantbay a case was wrongly decided. To this kind
of argument the answers would be as follows. Tis fitep is to see what justification there is
for adopting the Hohfeldian distinctions. It is sulied that they are borne out by such an
abundance of case law as to justify their acceptasca basis for an appraisal of individual
decision. Just as an established line of authasityot discarded as soon as the first aberrant
decision turns up, so too the occasional decisioinim accord with the Hohfeldian scheme
should not of itself be taken as discrediting i&c&dly, it could be of use in assessing the
precise effect of an aberrant decision without esnding it as wrongly decided. Thirdly,
sometimes, however, it may be permissible to atbaé such a decision was indeed wrongly
decided as when an appellate court is invited terrole it Hohfeld’'s analysis may furnish
reasons why it should be regarded as incorrectitidguthe use of the analysis will enable the
law to be developed more in accordance with exgsprinciple and less through exceptions.

Fifthly, the analysis is of value in understandthg law. Sixthly, it is an aid to distinguishing.
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Finally, it is an aid to clear thinking and invatl@ as a mental training. Although the hopes that
were once entertained of starling achievement thighaid of the scheme have not been realized,

yet its value and utility as an aid to clear thimkhave been proved.

It is important to apply the Hohfeldian analysis $ocial and political slogans such as
‘fundamental right’, ‘rights of Man’, ‘Women’s ridk’, ‘prisoners’ rights, ‘Animal right’,
worker’ right’ and so forth. As such these areaidous bases for serious action. Is a particular
campaign launched for claims, liberties of actipowers, or immunities; in whom; in what
circumstances; when;” where? The point may betiitied by taking one of these, ‘Workers’
right’. On analysis, it can be seen that one aspgeitte claim-right to be given jobs, correlative
to a duty in the state to provide the state to ig@¥hem, which deserves sympathy in a climate
of unemployment. Next, there is the assertion otiarestricted liberty-right not to work at the
jobs, which are claimed ‘as of right’, ie the libeof strike. Side by side with this is the asgerti

of an unrestricted liberty-right to prevent othesrikers from working at their jobs by picketing.
There is also the assertion of a power to drivekeoout of their jobs through the closed-shop
doctrine. There is the assertion of immunity foraits in courts of law and immunity from
having these various liberties and powers curtailedbolished. Finally, there is a claim-right to
at least some kind of regular payment for workdmough various welfare benefits. Any
discussion of a legal framework for industrial telaships should surely begin with precise
analysis of the different concepts that are invdlve

TEMPORAL PERSPECTIVE OF THE HOHFELDIAN SCHEME

The difference between the first square and thergks that the former concerns jural relations
at rest, the second with changing jural relati@gdisthe eight concepts in the scheme, two stand
out as the key concepts, one in each square. Treeylity and power, the others in their

respective squares being only derivatives. Duggsllate behaviour, while powers create, repeal
or modify duties and other relations. ProfessortHi@s unerringly fastened on these two to

provide him with the centerpiece for his concepta®f, which will be considered later.
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A point of significance is the relationship betwebe squares. Each depicts jural relations of
correlation, opposition and contradiction as thegy # be found presently. The relationship
between the squares requires a temporal perspedtives, a power and, e.g. the claim-duty
relation created by its exercise, cannot co-exi;former is anterior to the latter. It has been
shown how a power may co-exist with a duty to eiserd, or not to exercise it, but this is the
concurrence of two independent jural relations. Siation now being considered concerns the
relationship between a duty and a power where thg ldas been created by the power. If one
focuses on the power, the claim-duty relation ishia future; if one focuses on the claim-duty
relation, the power which created it is in the p&str instance, there is a power to make an offer
and a power to accept it, and once they have bemcised they give rise to a contractual claim-
duty relationship. When the contract comes intogpethe offer and accepOtance are finished
and done with. It would be incomplete to take actanly of the power and lose sight of the
claim-duty relation, or to take account only of thder and lose sight of the creative power. In
order to get both into focus a temporal perspedtiveecessary. Indeed, ‘the law’, as commonly
understood, is an much concerned with powers d&s thé jural relations they create. Thus the
‘law of contract’ deals with powers to create clainty relations as well as the claim-duty
relations themselves, which are labeled as diftekamds of contracts. Accordingly, it submitted

that in order to see the working of the Hohfeldiainle a temporal perspective is essential.
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