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INTRODUCTION

In the twentieth century, freedom of expression @fiormation is generally considered
as one of the essential principles of a democsatotety and one of the basic conditions
for its progress and for the development of evegnnand woman. This freedom
consists of the freedom of opinion, freedom to impad receive information and ideas

of public interest.

Even though freedom of expression and informat®nhe principle, there is also an
assortment of legislation (and jurisprudence apglyihis legislation) restricting the
freedom of expression and the media. These inchadmnal security, public safety,
protection of crimes, independence of judiciaryg tight to privacy, public morality,
public health, protection of the young and inforimatdeemed secret. Such restrictions
must fulfill the requirements prescribed by lawgitenate aim and necessities in a
democratic society. These measures and regulaien® be understood as function of a
pluralistic media landscape in the promotion okftem of expression and information
and the right of the public to be properly informex matters of public interest. All
these issues, especially the legal framework ofré&tionship between a democratic
society and media freedom will be the focus oftth&ing course material. In addition,
the issue of state interference and the legal probl with regard to freedom of
expression and information will be analyzed. The&ng the general framework, the
course is designed to discuss particularly: théification of freedom of expression,
article 29 of FDRE Constitution with article 19 EECPR (but the best interpretation
from ECHR), the media (meaning, type and naturege#om of the Mass Media and
Access to Information Law, the broadcasting law atiter laws related to the media.
This extensive emphasis on Ethiopian law has tmixed with the rich experience and

case law of other legal systems such as the Eundpeart of Human Rights.
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Course Objectives

The main objective of the course is to familiarstedents with the meaning and extent

of freedom of expression as well as the legitimegstrictions upon its exercise.

However, specifically students should be able to:

Understand the legitimate aims

Have good judgment as to whether the restrictioasiacessary in a democracy.

Understand the essence of democracy and the lefetolerance and
broadmindedness required by it.

Identify classifications of speech, the value adsh to a democratic society and
the related level of protection accorded to eaple ©f speech.

Get to know both theory and experience of well-dtgyed democracies in the
interpretation of the freedom and the regulatiomefiia.

Analyze the existing regulatory environment in Bpia for media such as press
law and broadcasting proclamations, with the aimbwoilding a democratic
society and a responsible, informative as welllagpstic media.

Know the meaning, nature and type of media in gdnand the media in

Ethiopia in particular.
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CHAPTER ONE
FREEDOM OF EXPRESSION

Chapter Objectives

After completion of this chapter, students willddge to:
+ Discuss and understand freedom of expression amqdikosophical foundations;
« Discuss and understand why the state and societyldsigive protection to
speech;

Discuss and understand the legitimate restrictioneedom of expression;

Discuss and understand the interpretation of teediom and limitations on the
media;

Determine the boundaries of limitations on freeespe

Understand the type of speech and the relativeegtiion forwarded to each in

accordance to their importance;

Identify the relationship between freedom of expi@s and other freedoms.

1.1. INTRODUCTION

The fundamental questions this chapter raisesvelng: should society and state give
protection to speech? Why, if we value free spesbbuld we limit it? As these are
theoretical questions they will be addressed aaeglgl The practical question that
follows is ‘how do legal systems interpret and eoéofreedom of expression and its
restrictions?’ Since our adjudication history isrweyoung, we have to rely on

jurisdictions having similar structure of rights.

The Constitution of Federal Democratic RepublicEtiiopia under article 9 provides:

“All international agreements ratified by Ethiomge an integral part of the law of the
land”. Article 13 also states that: “the fundaménights and freedoms specified in this
chapter (chapter 3, on fundamental rights and el shall be interpreted in a manner

conforming to the principles of the Universal Deation of Human Rights,
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International Covenant on Civil and Political Righ&nd international instruments
adopted by Ethiopia.” This guarantees that all hummigght provisions, including
freedom of expression, would be interpreted acogrdo those instruments. Article 10
of the European Convention on Human Right is merkess similar with Article 19 of
the ICCPR (the court refers to it in Muller v Swetland (1988), para.27.) for the
purpose of this course but without ignoring somenanidifferences on freedom of

information.

Accordingly, one can use the interpretation of @eti10 by the European Court of
Human Rights for Article 19 of ICCPR. ‘ECHR has swmerable influence outside
Europe in that its provisions are consulted in toisg similar provisions of the
International Covenant on Civil and Political Right’ as Sandra Coliver stated. It has
to be noted that the ICCPR is ‘...not as extensiw@lyauthoritatively interpreted as
those mandated by Article 10 of the ECHR’. Thus, thbust case- law of the European
court of Human Rights (the Court) makes it veryaative for transplanting higher

standards of freedom.

That is why the main focus of this chapter is thégsophical foundations of freedom of
expression and the jurisprudence of the Europeamt©@bHuman Rights (‘the European
Court’). This material hopes to give a comprehenamalysis of altelevantcase law in
the media law field. However, it also intends t@wlron jurisprudence from other
jurisdictions. It does not intend to deal with imational human right instruments as
they are already covered by constitutional lawjasin human right law and human right
courses. The focus here is only on extensive int&pon of the freedom based on the

freedom.
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1.2 MEANING AND JUSTIFICATIONS OF FREEDOM OF EXPRESSION

1.2.1 Justifications for Protection

1. Mill's argument from truth

The argument from truth is the predominant and nthstable of the underlying
rationales for the protection of speech. Todag imbst commonly associated with John
Stuart Mill, who in his boolOn Libertyargued that suppression of opinion was wrong,
because it is only by the 'collision of adversenapis' that truth is discovered or
confirmed. This argument had been advanced twoudest earlier by Milton. The
rationale was taken up by Justice HolnmefAbramsv US who asserted that all truths
were relative and that they can only be judgeth@ncompetition of the market'. Holmes
concluded that 'the best test of truth is the pasie¢he thought to get itself accepted in
the competition of the market. This argument fbe tprotection of freedom of
expression posits that freedom of expression isamend in itself but a means of
identifying and accepting truth. The argument iwesl skepticism both of the state and
of accepted beliefs and 'acknowledged truths'. Thith or 'marketplace of ideas'
rationale for freedom of expression extends noy ¢mlpolitical speech, but also to the
ideas of philosophy, history, the social scientles,natural sciences, other branches of
human knowledge and commercial speech. Howevés,at little or no application to

obscene speech or personal abuse which often nentaifactual assertions.

2. Democratic Self-governance

This argument is associated, particularly in theitééh States, with Alexander

Meiklejohn. His view was that the main purpose aftecting freedom of expression

was to protect the rights of citizens to understaradters of political concern so as to
enable them to participate meaningfully in the deratc process. Meiklejohn stated
that “the-principle of the freedom of speech spsifigm the necessities of the program
of self-government. It is not a Law of Nature oraBen in the abstract. It is a deduction
from the basic American agreement that public isssteall be decided by universal

suffrage.”
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This rationale explains the importance placed ditipal speech by amongst others, the
European Court. However, the disadvantage withrdhienale, and the reason why, by
itself, it is insufficient to justify the extensiygotection of freedom of expression is that
it potentially excludes large areas of expressibat tare traditionally considered

important, such as artistic and literary expression

3. Self-fulfillment

While Mill's argument from truth and Meiklejohn argent from self-governance justify
the protection of freedom of expression as a m&aas end, freedom of expression can
also be an end itself. Under this theory, freeddrexpression is protected not just to
create a better government and not merely to descthve truth, but to 'enlarge the
prospects for individual self-fulfilment’ or to laWw ‘personal growth and self-
realization'. In the words of Justice Thurgood Maik of the US Supreme Court in
Procunier v Martinez'[Freedom of expression] serves not only the seddhe polity
but also those of the human spirit — a spirit thetands self-expression.' His rationale
is of broadest application, embracing the protectod expression such as obscenity

which would not receive protection under eithethaf two other rationales.

4 .The Relevance of the Rationales for Protectingréedom of Expression

All the three rationales for protecting freedonmeapression have been recognized in US

and Canadian law e.dnvin Toyv Quebecand most recently by the House of Lords in

R v Secretary of State for the Home Department, exp&nems where Lord Steyn

stated:
Freedom of expression is, of course, intrinsicaiiyportant: it is valued for its
own sake. But it is well recognized that it is alsstrumentally important. It
serves a number of broad objectives. First, it mies the self-fulfillment of
individuals in society. Secondly, in the famous @#of Holmes J (echoing John
Stuart Mill) 'the best test of truth is the powétte thought to get itself accepted
in the competition of the market: Abrams v US HesnJ dissent. Thirdly,

freedom of speech is the lifeblood of democracye Tiee flow of information
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and ideas informs political debate. It is a safetlve: people are more ready to
accept decisions that go against them if they oaprinciple seek to influence
them. It acts as a brake on the abuse of poweublycpofficials. It facilitates the

exposure of errors in the governance and admititraf justice of the country.

The European Court has also made reference tontherlying rationales for protecting

the right to freedom of expression. In one of tingt imajor judgments on Article 10, the

Court stated:
Freedom of expression constitutes one of the aatdatindations of a society,
one of the basic conditions for its progress amdHe development of every man.
Subject to paragraph 2 of Article 10, it is apphileanot only to ‘information and
ideas' that are favorably received or regardedaleinsive but also to those that
offend, shock or disturb the state or any sectothef population. Such are the
demands of pluralism, tolerance and broad mindednéfout which there is no

‘democratic society'. (Handyside v UK)

This quotation encapsulates two of the three maieoretical rationales for the
protection of expression: (i) freedom of expressgmables citizens to participate
effectively in a democracy; and (ii) freedom of eegsion is an integral aspect of each
citizen's right to self-development and fulfilmérithe third rationale — namely Mill's
argument from truth, which is closely linked to thalitarian tradition in moral
philosophy — has been less influential in the pmislence of the European Court than

in the US and Canadian Supreme Courts.

1.2.2 Analysis of Justifications for Limitations

1. Boundaries of the Debate

The topic of free speech is one of the most comestissues in liberal societies. If the

liberty to express oneself is not highly valued,has often been the case, there is no
problem: freedom of expression is simply curtailedavor of other values. Free speech

becomes a volatile issue when it is highly valuedduse only then do the limitations
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placed upon it become controversial. The firstgtim note in any sensible discussion of
freedom of speech is that it will have to be lirditEvery society places some limits on
the exercise of speech because speech alwayspiaoeswithin a context of competing
values. In this sense, Stanley Fish is correct wieesays that there is no such thing as
free speech. Free speech is simply a useful terfocios our attention on a particular
form of human interaction and the phrase is notnnéa suggest that speech should
never be interfered with. As Fish puts it, “freeegph in short, is not an independent
value but a political prize”. No society has yeitséed where speech has not been limited
to some extent. As John Stuart Mill arguedDin Liberty, a struggle always takes place
between the competing demands of liberty and aityh@nd we cannot have the latter
without the former: All that makes existence valealbo anyone depends on the
enforcement of restraints upon the actions of ottewple. Some rules of conduct,
therefore, must be imposed—>by law in the first plaand by opinion on many things

which are not fit subjects for the operation of law

The task, therefore, is not to argue for an unédhidomain of free speech; such a
concept cannot be defended. Instead, we need tdedeow much value we place on
speech in relation to the value we place on otimortant ideas: “speech, in short, is
never a value in and of itself but is always praguavithin the precincts of some
assumed conception of the good” (Fish). In this-sedtion, we will examine some
conceptions of the good that are deemed to be tatdegimitations on speech. We will
start with the harm principle and then move ontteeo more encompassing arguments

for limiting speech.

Before we do this, however, the reader might wistisagree with the above claims and
warn of the dangers of the “slippery slope.” Thogleo support the slippery slope
argument warn that the consequence of limiting cpae the inevitable slide into
censorship and tyranny. Such arguments assumevéhaan be on or off the slope. In
fact, no such choice exists: we aexressarilyon the slope whether we like it or not, and
the task is always to decide how far up or dowrcthv@ose to go, not whether we should

step off the slope altogether. It is worth notihgttthe slippery slope argument can be
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used to make the opposite point; one could argtie @gual force that we should never
allow any removal of government intervention beeaosice we do we are on the
slippery slope to anarchy, the state of nature, anlife that Hobbes described in

Leviathanas “solitary, poor, nasty, brutish, and short”.

Another thing to note before we engage with themharinciple is that we are in fact free
to speak as we like. Hence, freedom of speechrdiffem some other forms of freedom
of action. If the government wants to prevent eiig engaging in certain actions, riding
motor bikes for example, it can limit their freeddmmdo so by making sure that such
vehicles are no longer available. For example,eturbikes could be destroyed and a
ban can be placed on future imports. Freedom okdpas a different case. A
government cannot make it impossible to say cettaimgs. The only thing it can do is
punish peoplafter they have said, written or published their thosgfithis means that
we are free to speak or write in a way that werartefree to ride outlawed motorbikes.
This is an important point; if we insist that legabhibitionsremovefreedom then we
have to hold the incoherent position that a pemsas not free at the very moment she
performed an action. The government would havestoove our vocal chords for us to

be un-free in the same way as the motorcyclisbidnee.

A more persuasive analysis of freedom of speechesig that the threat of a sanction
makes it more difficult and potentially more costly exercise our freedom. Such
sanctions take two major forms. The first, and nsestous, is legal punishment by the
state, which usually consists of a financial pgnaliut can stretch occasionally to
imprisonment. The second threat of sanction comas Kocial disapprobation. People
will often refrain from making public statementschase they fear the ridicule and
moral outrage of others. For example, one coulceetxp fair amount of these things if
one made racist comments during a public lecture ativersity. Usually it is the first

type of sanction that catches our attention butyasvill see, John Stuart Mill provides

a strong warning about the chilling effect of th&dr form of social control.
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We seem to have reached a paradoxical positionst&feed by claiming that there can
be no such thing as a pure form of free speech:weweem to be arguing that we are,
in fact, free to say anything we like. The paratoresolved by thinking of free speech
in the following terms. | am, indeed, free to salgatvl like, but the state and other
individuals can sometimes make that freedom motess costly to exercise. This leads
to the conclusion that we can attempt to regulpteesh, but we cannot prevent it if a
person is undeterred by the threat of sanction. iEkae, therefore, boils down to

assessing how cumbersome we wish to make it fqolpeo say certain things. The best
way to resolve the problem is to ignore the questibwhether or not it is legitimate to

attach penalties to some forms of speech. We Hesady suggested that all societies do
(correctly) place some limits on free speech. & thader doubts this, it might be worth
reconsidering what life would be like with no prbitions on libelous statements, child

pornography, advertising content, and releasingg #ecrets. The list could go on. The
real problem we face is deciding where to placelithis, and the next sections of the

essay look at some possible solutions to this puzzl

2. The Harm Principle and Free Speech

a) John Stuart Mill's Harm Principle

Given that Mill presented one of the first, andl gierhaps the most famous liberal

defense of free speech, | will focus on his claimghis essay and use them as a
springboard for a more general discussion of frggression. In the footnote at the

beginning of Chapter Il oOn Liberty Mill makes a very bold statement: “If the

arguments of the present chapter are of any walithtere ought to exist the fullest

liberty of professing and discussing, as a matteetbical conviction, any doctrine,

however immoral it may be considered.”
This is a very strong defense of free speech; Mlls us thatany doctrine should be

allowed the light of day no matteowimmoral it may seem to everyone else. And Mill

does mean everyone: If all mankind minus one wéome opinion, and only one person
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were of the contrary opinion, mankind would be narenjustified in silencing that one
person than he, if he had the power, would befiedtin silencing mankind.

Such liberty should exist with every subject mastethat we have “absolute freedom of
opinion and sentiment on all subjects, practicalspeculative, scientific, moral or

theological”. Mill claims that the fullest libertgf expression is required to push our
arguments to their logical limits, rather than timits of social embarrassment. Such
liberty of expression is necessary, he suggeststhi® dignity of persons. This is as
strong an argument for freedom of speech as wékatg to find. But as already noted

above, Mill also suggests that we need some rdlesmduct to regulate the actions of
members of a political community. The limitation pkaces on free expression is “one
very simple principle,” now usually referred to the Harm Principle, which states that
“the only purpose for which power can be rightfudlyercised over any member of a

civilized community, against his will, is to prevdrarm to others.”

There is a great deal of debate about what Mill imachind when he referred to harm;
for the purposes of this chapter he will be takemean that an action has to directly
and in the first instance invade the rights of espe (Mill himself uses the term rights,
despite basing the arguments in the book on theeipte of utility). The limits on free
speech will be very narrow because it is diffidoltsupport the claim that most speech
causes harm to the rights of others. This is tis#tipo staked out by Mill in the first two
chapters ofOn Liberty and it is a good starting point for a discussidrfree speech
because it is hard to imagine a more liberal pasitLiberals find it very difficult to
defend free speech once it can be demonstratedshatctice does actually invade the

rights of others.

If we accept the argument based on the harm pisewe need to ask “what types of
speech, if any, cause harm?” Once we can answergtiestion, we have found the
appropriate limits to free expression. The examil# uses is in reference to corn

dealers; he suggests that it is acceptable to dlaicorn dealers starve the poor if such

a view is expressed through the medium of the @dirmiage. It is not acceptable to
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express the same view to an angry mob, ready to@epthat has gathered outside the
house of the corn dealer. The difference betweentio is that the latter is an
expression “such as to constitute...a positive iasitbg) to some mischievous act,”
namely, to place the rights, and possibly the bfethe corn dealer in danger. As Daniel
Jacobson notes, it is important to remember thdt Wil not sanction limits to free
speech simply because someone is harmed by tleenstaits of others. For example, the
corn dealer may suffer severe financial hardshipeifis accused of starving the poor.
Mill distinguishes between legitimate and illegiite harm, and it is only when speech
causes a direct and clear violation of rights the&an be limited. The fact that Mill does
not count accusations of starving the poor as ogu&gitimate harm to the rights of
corn dealers suggests he wished to apply the hamoigde sparingly. Other examples
where the harm principle may apply include libekda blackmail, advertising blatant
untruths about commercial products, advertisinggdesus products to children (e.g.
cigarettes), and securing truth in contracts. Irsthad these cases, it is possible to make

an argument that harm has been committed andigfs have been violated.

b) Mill's Harm Principle and Pornography

There are other instances when the harm princigdebeen invoked but where it is more
difficult to demonstrate that rights have beenatiet. Perhaps the most obvious example
of this is the debate over pornography. As Feinloetgs inOffense to Others: the Moral
Limits of the Criminal Lawmost attacks on pornography up to the 1970's \irere
social conservatives who found such material torbreoral and obscene; (Feinberg notes
that there is no necessary link between pornogragit obscenity; pornography is
material that is intended to cause sexual aroudareas something is obscene when it
causes repugnance, revulsion and shock. Pornogregiybe, but is not necessarily,
obscene). In recent times the cause against p@plgrhas been joined by some
feminists who have maintained that pornography aldeg, endangers, and harms the
lives of women. This argument, to have force, naliinguish between pornography as a
general class of material (aimed at sexual aroasal)pornography that causes harm by
depicting acts that violently abuse women. If ihdae demonstrated that this latter
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material significantly increases the risk that nvéth commit acts of physical violence

against women, the harm principle can legitimabsynvoked.

When pornography involves young children, most peaepll accept that it should be
prohibited because of the harm that is being dor@etsons under the age of consent. It
has proved much more difficult to make the samercfar consenting adults. It is hard
to show that the actual people who appear in tlek$yanagazines, films, videos and on
the internet are being physically harmed, and &visn more difficult to demonstrate that
harm results for women as a whole. Very few peawdeld deny that violence against
women is abhorrent and an all too common featur@uofsociety, but how much of this
is caused by violent pornography? One would hawhtav that a person who would not
otherwise rape or batter females was caused toodthreugh exposure to material

depicting violence to women.

Andrea Dworkin has attempted to show that harmaissed to women by pornography,
but it has proven very difficult to draw a conclesicausal relationship. If pornographers
were exhorting their readers to commit violence eapk, the case for prohibition would
be much stronger, but they tend not to do thig, @ssfilms that depict murder do not
actively incite the audience to mimic what they saehe screen. Remember that Mill's
formulation of the harm principle suggests onlyesgrethatdirectly harms the rights of
others in an illegitimate manner should be banrfediing such material offensive,
obscene or outrageous is not sufficient groundspfohibition. Overall, it seems very
difficult to mount a compelling case for banningrpagraphy (except in the case of

minors) based on the concept of harm as formulayedill.

The evidence on rape is difficult to decipher. @a bne hand, it seems that a significant
number of rapes are not reported. On the other,hsode studies have shown that a
number of men reported for rapes have been faBetysed. What does seem to be
reasonably clear, at least in the USA, is thatitiseeased consumption of pornography

over the last 20 years has coincided with a markeldiction of violent crime against
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women, including rape. Such statistics do not eseélté issue but they do make it more

difficult to use the harm principle as the mains@afor limiting pornography.

c¢) Mill's Harm Principle and Hate Speech

Another difficult case is hate speech. Most Européseral democracies have limitations
on hate speech, but it is debatable whether thesée justified by the harm principle as
formulated by Mill. One would have to show that Isigpeech violated rights, directly

and in the first instance. A famous example of Isgeech is the Nazi march through
Skokie, lllinois. In fact, the intention was not émgage in political speech at all, but
simply to march through a predominantly Jewish camity dressed in storm trooper

uniforms and wearing swastikas (although the lIBn8upreme Court interpreted the
wearing of swastikas as “symbolic political spegcht is clear that most people,

especially those who lived in Skokie, were outraged offended by the march, but were
they harmed? There was no plan to cause physicayiand the marchers did not intend
to damage property.

The main argument against allowing the march, basethe harm principle, was that it
would cause harm by inciting opponents of the mapatot. The problem with this claim

is that it is the harm that could potentially benddo the people speaking that becomes
the focal point and not the harm done to those afgothe subject of the hate. To ban
speech for this reason, i.e., for the good of themker, tends to undermine the basic right
to free speech in the first place. If we turn te bcal community who were on the wrong
end of hate speech we might want to claim that teyd be psychologically harmed,
but this is more difficult to demonstrate than haoma person's legal rights. It seems,
therefore, that Mill's argument does not allow $bate intervention in this case. If we
base our defense of speech on the harm principlerevgoing to have very few sanctions
imposed on the spoken and written word. It is omhen we can show direct harm to
rights, which will almost always mean when an &tas made against a specific
individual or a small group of persons, that itlegitimate to impose a sanction. One
response is to suggest that the harm principlebeadefined in a less stringent manner

than Mill's formulation. This is a complicated issthat we cannot delve into here.
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Suffice it to say that if we can, then more optiomght become available for prohibiting

hate speech and violent pornography.

There are two basic responses to the harm prinagpke means of limiting speech. One is
that it is too narrow; the other is that it is tbooad. This latter view is not often
expressed because, as already noted, most peoddhat free speech should be limited
if it does cause illegitimate harm. George Katebwéver, has made an interesting
argument that runs as follows. If we want to lispeech because of harm, then we will
have to ban a lot of political speech. Most ofitiseless, a lot of it is offensive, and some
of it causes harm because it is deceitful, and use# is aimed at discrediting specific
groups. It also undermines democratic citizenshigh stirs up nationalism and jingoism,
which results in harm to citizens of other courstriReligious speech according to Kateb,
is even worse than political discourse; he claihad & lot of religious speech is hateful,
useless, dishonest, and ferments war, bigotry andamentalism. It also creates bad
self-image and feelings of guilt that can hauntspes throughout their lives.
Pornography and hate speech, he claims, cause rowhar as much harm as political
and religious speech. His conclusion is that wealowant to ban these forms of speech
and the harm principle, therefore, casts its netféan. Kateb's solution is to abandon the

principle in favor of almost unlimited speech.

This is a powerful argument, but there seem totbeast two problems with the analysis.
The first is that the harm principle would actualiow religious and political speech for
the same reasons that it allows pornography and &péech, namely that it is not
possible to demonstrate that such speech does daese harm to rights. It's doubtful
that Mill would support using his arguments aboatnh to ban political and religious
speech. The second problem for Kateb is that ifaseept he is right that such speech
does cause harm in the sense of violating rights,correct response is surely to start
limiting political and religious speech. If Kateldsgument is sound he has shown that
harm is more extensive than we might have thoughthas not demonstrated that the
harm principle is invalid.
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3. The Offense Principle and Free Speech

a) Joel Feinberg's Offense Principle

The other response to the harm principle is thdbés not reach far enough. One of the
most impressive arguments for this position comas fJoel Feinberg, who suggests that
the harm principle cannot shoulder all of the woscessary for a principle of free
speech. In some instances, Feinberg suggests soaatd aoffense principlehat can
act as a guide to public censure. The basic iddzatsthe harm principle sets the bar too
high and that we can legitimately prohibit somenfsrof expression because they are
very offensive. Offending someone is less seribas harming someone, so the penalties
imposed should be less severe than those for qahaiim. As Feinberg notes, however,
this has not always been the case and he citesndanwof instances in the U.S. where
penalties for sodomy and consensual incest haxgedaftom twenty years imprisonment
to the death penalty. These are victimless crimesh&nce the punishment has to have a
basis in the supposed offensiveness of the beheattoer than the harm that is caused.
Such a principle is difficult to apply because maepple take offense as the result of an
overly sensitive disposition, or worse, becausédigbtry and unjustified prejudice. At
other times some people can be deeply offendeddignsents that others find mildly
amusing. The fury over the Danish cartoons brimgs starkly to the fore. Despite the
difficulty of applying a standard of this kind, sething like the offense principle
operates widely in liberal democracies where aitizare penalized for a variety of
activities, including speech that would escape gmoson under the harm principle.
Wandering around the local shopping mall nakederagyaging in sexual acts in public
places are two obvious examples. Given the spec#tare of this section, we will not
delve into the issue of offensive behavior in tdlmanifestations, and we will limit the
discussion to offensive forms of speech. Feinbaggssts that a variety of factors need
to be taken into account when deciding whether dp@an be limited by the offense
principle. These include the extent, duration amdad value of the speech, the ease with
which it can be avoided, the motives of the speatker number of people offended the

intensity of the offense, and the general intesé$he community at large.
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b) Pornography and the Offense Principle

How does the offense principle help us deal with #sue of pornography? Given the
above criteria, Feinberg argues that books shoel@mbe banned because the offensive
material is easy to avoid. If one has freely detite read the book for pleasure, the
offense principle obviously does not apply, andrié does not want to read it, it is easily
avoidable. And if one is unaware of the content ahduld become offended in the
course of reading the text, the solution is singie-simply closes the book. A similar
argument would be applied to pornographic filmse T#rench film Bais-Moi was in
essence banned in Australia in 2002 because afffessive material (it was denied a
rating which meant that it could not be shown imeanas). It would seem, however, that
the offense principle outlined by Feinberg would permit such prohibition because it is
very easy to avoid being offended by the film. Hbsld also be legal to advertise the
film, but some limits could be placed on the cohtadirthe advertisement so that sexually
explicit material is not placed on billboards inbpia places (because these are not easily
avoidable). At first glance it might seem strangd&ve a more stringent speech code for
advertisements than for the thing being advertitieelharm principle would not provide
the grounds for such a distinction, but it is adayconclusion of the offense principle.
What of pornography that is extremely offensive cuse of its violent or degrading
content? In this case the offense is more profosmdply knowing that such films exist
is enough to deeply offend many people. The diffychere is that bare knowledge, i.e.,
being offended by merely knowing that somethingsesxor is taking place, is not as
serious as being offended by something that ons doelikeand that one cannot escape.
If we allow that films should be banned becauseespeople are offended, even when
they do not have to view them, logical consistedesnands that we allow the possibility
of prohibiting many forms of expression. Many peophd strong attacks on religion, or
TV shows by religious fundamentalists deeply offeesHence, Feinberg argues that
even though some forms of pornography are profquofiénsive to a lot of people, they

should still be permitted.
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c) Hate Speech and the Offense Principle

Hate speech causes profound and personal offehsediScomfort that is caused to those
who are the object of such attacks cannot easishibegged off. As in the case of violent

pornography, the offense that is caused by the midwough Skokie cannot be avoided

simply by staying off the streets because the sHeis taken over the bare knowledge
that the march is taking place. As we have seeneher, bare knowledge does not seem
sufficient grounds for prohibition. If we examinense of the other factors regarding

offensive speech mentioned above, Feinberg sugtedtthe march through Skokie does
not do very well: the social value of the speechnse to be marginal, the number of

people offended will be large, and it is diffictdt see how it is in the interests of the

community. These reasons also hold for violent pgraphy.

A key difference, however, is in the intensity bétoffense; it is particularly acute with
hate speech because it is aimed at a relativelyll samal specific audience. The
motivations of the speakers in the Skokie exameéared to be to incite fear and hatred
and to directly insult the members of the communmiith Nazi symbols. Nor, according
to Feinberg, was there any political content togbeech. The distinction between violent
pornography and this specific example of hate dpeethat a particular group of people
were targeted and the message of hate was pamadadh a way that it could not be
easily avoided. It is for these reasons that Fembaggests hate speech can be limited.
He also claims that when fighting words are usegravoke people who are prevented
by law from using a fighting response, the offemsgrofound enough to allow for
prohibition. If pornographers engaged in the samehalior, parading through
neighborhoods where they were likely to meet gmesistance and cause profound
offense, they too should be prevented from doindtgs clear, therefore, that the crucial
component of the offense principle is the avoidaoté¢he offensive material. For the
argument to be consistent, it must follow that méyns of hate speech should still be
allowed if the offense is easily avoidable. Nazs still meet in private places, or even in
public ones that are easily bypassed. Advertisesnnt such meetings can be edited

(because they are less easy to avoid) but shoalidenbanned.
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4. Democracy and Free Speech

a) Democratic Citizenship and Pornography

Very few liberals take the Millian view that onlp&ech causing direct harm should be
prohibited; most support some form of the offenseqiple. Some are willing to extend
the realm of state interference further and arbaéhate speech should be banned even if
it does not cause harm or unavoidable offense.r@ason it should be banned is that it is
inconsistent with the underlying values of libed®@mocracy to brand some citizens as
inferior to others on the grounds of race or sexwantation. The same applies to
pornography; it should be prevented because itnompatible with democratic
citizenship to portray women as sexual objects, ateoften violently mistreated. Rae
Langton, for example, starts from the liberal preemof equal concern and respect and
concludes that it is justifiable to remove certapeech protections for pornographers.
She avoids basing her argument on harm: “If, foaneple, there were conclusive
evidence linking pornography to violence, one caitdply justify a prohibitive strategy
on the basis of the harm principle. However, thehgitive arguments advanced in this
article do not require empirical premises as strasthis...they rely instead on the notion

of equality”.

Working within the framework of arguments supplieg Ronald Dworkin, who is
opposed to prohibitive measures, she tries to detraie that egalitarian liberals such as
Dworkin, should, in fact, support the prohibitioh mornography. She suggests that we
have “reason to be concerned about pornographybhewsuse it is morally suspect, but
because we care about equality and the rights afemd. This is an approach also taken
by Catherine McKinnon. She distinguishes, much Hanberg, between pornography
and erotica. Erotica might be explicit and creat®ual arousal, neither of which is
grounds for complaint. Pornography would not comdar attack if it did the same thing
as erotica; the complaint is that it portrays wonrera manner that undermines their
equal status as citizens: “We define pornographythes graphic sexually explicit
subordination of women through pictures or wordstthalso includes women

dehumanized as sexual objects, things, or comnagdiéinjoying pain or humiliation or
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rape; being tied up, cut up, mutilated, bruisedploysically hurt; in postures of sexual
submission or servility or display; reduced to bagogrts, penetrated by objects or
animals, or presented in scenarios of degradatmguary, torture; shown as filthy or

inferior; bleeding, bruised or hurt in a contextigthmakes these conditions sexual”.

Langton agrees and concludes that “women as a draup rights against the consumers
of pornography, and thereby have rights that amas against the policy of permitting

pornography...the permissive policy is in conflicthvthe principle of equal concern and
respect, and that women accordingly have rightshagd’. Because she is not basing her
argument on the harm principle, she does not hawhow that women are harmed by
pornography. For the argument to be persuasive,eveny one has to accept that
permitting pornography does mean that women aretreated with equal concern and

respect.

b) Democratic Citizenship and Hate Speech

To argue the case above, one has to dilute onpfsodufor freedom of expression in
favor of other principles, such as equal respecélficcitizens. This is a sensible approach
according to Stanley Fish. He suggests that tHewasface is not to arrive at hard and
fast principles that govern all speech. Insteadhaee to find a workable compromise
that gives due weight to a variety of values. Sufgps of this view will tend to remind us
that when we are discussing free speech, we arelealing with speech in isolation;
what we are doing is comparing free speech withesother good. For instance, we have
to decide whether it is better to place a highduevaon speech than on the value of

privacy, security, equality, or the prevention afin.

It is suggested early in this section that to bégm a principle of unregulated speech is
to start from a place that itself needs to be \gely defended rather than simply
assumed. Stanley Fish is of a similar temperamedtsaggests that we need to find a
balance in which “we must consider in every casatid at stake and what are the risks
and gains of alternative courses of action”. Isespepromoting or undermining our basic

values? “If you don't ask this question, or somesiea of it, but just say that speech is
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speech and that's it, you are mystifying—preserdamgn arbitrary and untheorized fiat—
a policy that will seem whimsical or worse to thos#ose interests it harms or

dismisses”.

In other words, there have to be reasons behindrtigment to allow speech; we cannot
simply say that the First Amendment or Article 29sit is so, therefore it must be so.
The task is not to come up with a principle thateals favors expression, but rather, to
decide what is good speech and what is bad spéeghod policy “will not assume that
the only relevant sphere of action is the headlaryhx of the individual speaker” (Fish).
Is it more in keeping with the values of a demacrabciety, in which every person is
deemed equal, to allow or prohibit speech thatleshgut specific individuals and groups
as less than equal? The answer, according to €asimot be settled by simply appealing
to a pre-ordained ideal of absolute free speeatause this is a principle that is itself in
need of defense. Fish's answer is that, “it depdral® not saying that First Amendment
principles are inherently bad (they are inherentihing), only that they are not always
the appropriate reference point for situations iving the production of speech”. But, all
things considered, “I am persuaded that at theeptemoment, right now, the risk of not
attending to hate speech is greater than the hiak iy regulating it we will deprive
ourselves of valuable voices and insights or slidevn the slippery slope towards

tyranny. This is a judgment for which | can offeasons but no guarantees”.

Hence, the boundaries of free speech cannot he stine by philosophical principles. It
is the world of politics that decides what we camd aannot say, guided but not
hidebound by the world of abstract philosophy. Rsiggests that free speech is about
political victories and defeats. The very guidedin®r marking off protected from
unprotected speech are the result of this battleerahan truths in their own right: “No
such thing as free (non-ideologically constraingahech; no such thing as a public forum
purged of ideological pressures of exclusion”. $pealways takes place in an
environment of convictions, assumptions, and peigeg i.e., within the confines of a
structured world. The thing to do, according tahFis to get out there and argue for one's

position.
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We should ask three questions according to Figijivgn that it is speech, what does it
do, do we want it to be done, and is more to beeghor lost by moving to curtail it?” He
suggests that the answers we arrive at will vacpating to the context. Free speech will
be more limited in the military, where the undamlyivalue is hierarchy and authority,
than it will be at a university where one of theimaalues is the expression of ideas.
Even on campus, there will be different levels pprapriate speech. Spouting off at the
fountain in the center of campus should be lesslaggd than what a professor can say
during a lecture. It might well be acceptable foe to spend an hour of my time
explaining to passers-by why Manchester Uniteduishsa great football team but it
would be completely inappropriate (and open to eex)so do the same thing when | am
supposed to be giving a lecture on Thomas Hobbesarpus is not simply a “free
speech forum but a workplace where people haveraxiogl obligations, assigned
duties, pedagogical and administrative responsésli. Almost all places in which we
interact are governed by underlying values and éispeech will have to fit in with these
principles: “[rJregulation of free speech is a dfig feature of everyday life”. Thinking
of speech in this way removes a lot of the mystigibether we should ban hate speech
is just another problem along the lines of whethiershould allow university professors
to talk about football in lectures.

c) Paternalistic Justification for Limiting Speech

Although Stanley Fish takes some of the mystiquayafnrom the value of speech, he still
thinks of limitations are largely in terms of othexgarding consequences. There are
arguments, however, that suggest speech can ledinoi prevent harm being done to the
speaker. The argument here is that the agent nmghthave a full grasp of the
consequences of the action involved (whether ispgech or some other form of
behavior) and hence can be prevented from engagitite act. Arguments used in the
Skokie case would fit into this category. Most fidls are wary of such arguments
because we are now entering the realm of pateticaligervention where it is assumed

that the state knows better than the individualtvighan his or her best interests.
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Mill, for example, is an opponent of paternalisrmgeally, but he does believe there are
certain instances when intervention is warranteel.sHggests that if a public official is

certain that a bridge will collapse, he can preveperson crossing. If, however, there is
only a danger that it will collapse the person barwarned but not coerced. The decision
here seems to depend on the likelihood of persomaty; the more certain injury

becomes, the more legitimate the intervention. Brhg freedom of speech on these
grounds is very questionable in all but extremeesd# was not persuasive in the Skokie
case) because it is very rare that speech wouldupeo such a clear danger to the

individual.

Hence we have exhausted the options that are opte fiberal regarding limitations on
free speech and one cannot be classed as a libenal is willing to stray further into the
arena of state intervention than already discudsiedrals tend to be united in opposing
paternalistic and moralistic justifications for ltimg free expression. They have a strong
presumption in favor of individual liberty becaus#eis argued, this is the only way that
the autonomy of the individual can be respected piahibit speech for reasons other
than those already mentioned means that one hagte that it is permissible to limit
speech because of its unsavory content, or as égmuts it, one has to be willing to say
that “[i]t can be morally legitimate for the stat®; means of the criminal law, to prohibit
certain types of action that cause neither harnoffense to any one, on the grounds that

such actions constitute or cause evils of othedkih

Acts can be “evil” if they are dangerous to a ttiadial way of life, because they are
immoral, or because they hinder the perfectibitifythe human race. Many arguments
against pornography take the form that such materiarong because of the moral harm
it does to the consumer. Liberals oppose such vibecsause they are not overly

interested in trying to mold the moral charactecitfzens.

5. Back to the Harm Principle
We began this examination of free speech with #renhprinciple; let us end with it and

assess whether it helps us determine the propés loh free expression. The principle
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suggests that we need to distinguish between bggaition and social disapprobation as
means of limiting speech. As already noted, thedatoes not ban speech but it makes it
more uncomfortable to utter unpopular statemeng.Mill does not seem to support the
imposition of legal penalties unless they are sanetd by the harm principle. As one
would expect, Mill also seems to be worried by tise of social pressure as a means of
limiting speech. Chapter Il dDn Libertyis an incredible assault on social censorship,
expressed through the tyranny of the majority, bseait produces stunted, pinched,
hidebound and withered individuals: “everyone lias under the eye of a hostile and
dreaded censorship...[i]t does not occur to themawehany inclination except what is
customary”. He continues:
the general tendency of things throughout the w@ldo render mediocrity the
ascendant power among mankind...at present indivgcara lost in the crowd...the
only power deserving the name is that of masses.dfigs seem, however, that
when the opinions of masses of merely average merewerywhere become or
becoming the dominant power, the counterpoise amcective to that tendency
would be the more and more pronounced individuaityhose who stand on the

higher eminences of thought.

With these comments, and many of a similar ilk, IM&émonstrates his distaste of the

apathetic, fickle, tedious, frightened and dangsmmajority.

It is quite a surprise, therefore, to find that Also seems to embrace a fairly

encompassing offense principle when the sancti@s dovolve social disapprobation:
Again, there aremany acts which, being directly injurious only to thgeats
themselves, ought not to be legally interdicted, which, if done publicly, are a
violation of good manners and, coming thus witlia tategory obffensesagainst
others, may rightly be prohibited.[original emplssi

Similarly, he states that “The liberty of the inidival must be thus far limited; he must
not make himself a nuisance”. In the latter paft©a Liberty Mill also suggests that

distasteful persons can be held in contempt, tleatan avoid such persons (as long as
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we do not parade it), that we can warn others agyahe persons, and that we can
persuade, cajole and remonstrate with those we deféensive. These actions are
legitimate as the free expression of those who &app be offended as long as they are

done as a spontaneous response to the persoissaiadinot as a form of punishment.

But those who exhibit cruelty, malice, envy, ingrity, resentment and crass egoism are
open to the greater sanction of disapprobation fsma of punishment, because these
faults are wicked and are other-regarding. It mayrbe that these faults have an impact
on others, but it is difficult to see how actingcaing to malice, envy or resentment
necessarilyiolates the rights of others. The only way thall ®an make such claims is
by expanding his argument to include an offensecgle and hence give up on the harm
principle as theonly legitimate grounds for interference with behaviorerall, Mill's
arguments about ostracism and disapprobation segmovide little protection for the
individual who may have spoken in a non-harmful meanbut who has nevertheless

offended the sensibilities of the masses.

Hence we see that one of the great defenders dfigha principle seems to shy away
from it at certain crucial points and it is unligkghat a defense of free speech can rest on
the principle alone. It does, however, remain ameintary part of the liberal defense of

individual freedom.

Liberals tend to defend freedom generally, and §meech in particular, for a variety of
reasons beyond the harm principle; speech fostatkemticity, genius, creativity,
individuality and human flourishing. Mill tells uspecifically that if we ban speech the
silenced opinion may be true, or contain a porwbrthe truth, and that unchallenged
opinions become mere prejudices and dead dogmiarthanherited rather than adopted.
These are empirical claims that require evidersd. likely that we enhance the cause of
truth by allowing hate speech or violent and degrgdorms of pornography? It is worth
pondering the relationship between speech and.ttuthe had a graph where one axis
was truth and the other was free speech, would evege extra unit of truth for every

extra unit of free speech? How can such a thingh dwe measured? It is certainly
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guestionable whether arguments degenerate intadicej if they are not constantly
challenged. Devil's advocates are often tediouserahan useful interlocutors. None of
this is meant to suggest that free speech is matywimportant; this is, in fact, precisely
the reason we need to find good arguments in vigrf&But sometimes supporters of free
speech, like its detractors, have a tendency toemadsertions without providing

compelling evidence to back them up.

In a liberal society, we have found that the hanmgiple provides reasons for limiting
free speech when doing so prevents direct harmgtdst This means that very few
speech acts should be prohibited. The offense iptenbas a wider reach than the harm
principle, but it still recommends very limited énvention in the realm of free speech.
All forms of speech that are found to be offensiwg easily avoidable should go
unpunished. This means that all forms of pornogyaptd most forms of hate speech will
escape punishment. If this argument is acceptébéeems only logical that we should
extend it to other forms of behavior. Public nudityr example, causes offense to some
people, but most of us find it at most a bit eméissing, and it is avoided by a simple
turn of the head. The same goes with nudity, saes, @arse language on television.
Neither the harm nor the offense principles asimedl by Mill support criminalizing

bigamy or drug use, nor the enforcement of seas batash helmets and the like.

Some argue that speech can be limited for the shéther liberal values, particularly the
concern for democratic equality; the claim is ratttspeech should always lose out when
it clashes with other fundamental principles thatlerpin modern liberal democracies,
but that it should not be automatically privilegda. extend prohibitions on speech and
other actions beyond this point requires an argdrfegra form of legal paternalism that
suggests the state should decide what is acceptalilee safety and moral instruction of
citizens, even if it means limiting actions thatmiat cause harm or unavoidable offense
to others. It is up to the reader to decide if oh¢hese positions is persuasive. It has
certainly been the practice of most societies, ditsgral-democratic ones, to impose
some paternalistic restrictions on behavior anlimd speech because it causes offense.

As we have seen, even Mill seems to back away sbiatewvom the harm principle.
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Hence the freedom of expression supported by tha panciple as outlined in Chapter
One ofOn Libertyand by Feinberg's offense principle is still agioiity rather than a

reality. It is also up to the reader to decidé i ian appealing possibility.

1.3. INTERPRETATION OF FREEDOM OF EXPRESSION AND ITS
RESTRICTIONS

This section examines the general principles ofEG#IR as they are relevant to media
law. The reason, as stated in the introductioitsisimilarity with Article 19 of ICCPR
which is recognized by FDRE Constitution and ratlifas well by Ethiopia. That is why
its rich jurisprudence is very important and widalycepted for interpretation of human
rights in general and freedom of expression inigalgr. The main focus of this section,
thus, is Article 10 ECHR, which concerns the righfreedom of expression, but it also
briefly discusses related protections like Artic&d) concerning reporting of judicial
proceedings, Article 8 ECHR and the right to respecprivacy, Article 14's prohibition
on discrimination in relation to other Conventiaghts, Article 15's restrictions in the
time of war and Article 17 concerning restrictiams activities subversive of Convention
rights. First, we outline some general principleplEable to the interpretation of the
Convention.

1.3.1 Principles of Interpretation of the ECHR

The ECHR is an international treaty, and therefoiie interpreted in accordance with
public international law principles of which the imaource is the Vienna Convention on
the Law of Treaties 1969. Although the Vienna Carim is not retrospective and
therefore does not expressly apply to the 1950 figan Convention on Human Rights
and Freedoms, it is generally understood to endatgsthe prior principles of public
international law on the interpretation of treafisseFothergill v Monarch Airlines Lt
The principles of interpretation developed by thedpean Court represent a significant

departure from common law canons of construction.
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1. The Teleological Approach
The basic principle of interpretation applied bg thuropean Court is one grounded in a
'teleological approach’ which reflects the Vienran@ntion. Article 31(1) of the Vienna
Convention provides that: “A treaty shall be intetpd in good faith in accordance with
the ordinary meaning to be given to the terms eftthaty in their context and in light of

its objects and purpose.”

The objects and purpose of the ECHR have beenidedcas 'the protection of human
rights’, and the maintenance and promotion of itleals and values of a democratic
society'. The teleological principle permits theamieg of the Convention rights to adapt
and change according to the evolving social norfrihe@ member states. The European
Court has noted that the Convention is: 'A livingtrument which ... must be interpreted

in the light of present day conditions.’

This dynamic approach to interpretation means tt@tlder a decision of the Court or
Commission, the greater -the care that is neededrisider whether changing conditions
have undermined its basis. Although there is nam&rdoctrine of precedent under the
Convention, consistency of approach is recognizdesirable in the interests of legal

certainty.

2. The Principle of Effectiveness
The Court inAriico v Italy asserted that '... the Convention is intendedurantee not
rights that are theoretical or illusory but right&at are practical and effective'. So any
conditions imposed on the exercise of rights mut 'mpair their very essence and
deprive them of effectiveness'. Thus the Court nusis on the realities of the situation.
This principle of effectiveness has led the Europ€aurt to impose positive obligations

on states in certain circumstances.

3. Recourse to Other Human Rights Instruments
The European Court is increasingly examining otlemman rights instruments,

emanating from both the Council of Europe and othé&grnational organizations, to
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assist in the interpretation of the ECHR. In thediadaw context, the European Court
took into account the Council of Europe's Conventim Transfrontier Television when
assessing whether Switzerland's refusal to gracbmapany a license to receive and
retransmit programmes from a satellite was 'necgssa a democratic society'. In
Goodwinv UK the Court drew on a resolution of the Europeanid&tadnt. InJersild V
Denmark it examined the International Covenant on themklation of All Forms of
Racial Discrimination when deciding the extent thieh racist speech was afforded
protection by Article 10 ECHR.

1.3.2. THE LAW OF THE ECHR: FREEDOM OF EXPRESSION

Article 10 of the ECHR provides:

1. Everyone has the right to freedom of expressidms right shall include

freedom to hold opinions and to receive and impdiormation and ideas without
interference by public authority and regardles&rantiers. This Article shall not

prevent states from requiring the licensing of bligzsting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carmeth it duties and

responsibilities, may be subject to such formaljtieonditions, restrictions or
penalties as are prescribed by law and are negessar democratic society, in
the interests of national security, territorialeigtity or public safety, for the
prevention of disorder or crime, for the protectiohhealth or morals, for the
protection of the reputation or rights of others;, preventing the disclosure of
information received in confidence, or for maintagm the authority and

impartiality of the judiciary.

Article 10(1) sets out the positive freedom, whileicle 10(2) sets out the limitations on
that freedom. The Court has stated that, when adjtidg on Article 10 cases, the Court
is faced:... not with a choice between two confiigtprinciples, but with a principle of

freedom of expression that is subject to a numbexoeptions which must be narrowly

interpreted ... It is not sufficient that the iriegence belongs to that class of the
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exceptions listed in Article 10(2) which has beewoked; neither is it sufficient that the
interference was imposed because its subject-miaftewithin a particular category or
was caught by a legal rule formulated in generahtzsolute terms: the Court has to be
satisfied that the interference was necessary gaegard to the facts and circumstances

prevailing in the specific case before it.

The importance of freedom of expression has cotigtbren emphasized. In one of the

first major judgments on Article 10, the Court stht
Freedom of expression constitutes one of the aadotindations of a society,
one of the basic conditions for its progress amdte development of every man.
Subject to paragraph 2 of Article 10, it is apptieanot only to ‘information and
ideas' that are favorably received or regardedh@ifensive but also to those that
offend, shock or disturb the state or any sectothef population. Such are the
demands of pluralism, tolerance and broad mindedwétout which there is no

'‘democratic society' (Handyside v UK (1976)).

1.3.2.1 Atrticle 10(1): The freedom

1. Who Benefits from the Right?

The first sentence of Article 10(1) provides tHaveryonehas the right to freedom of
expression' (emphasis added). Those able to clemrbtection of the right include legal
as well as natural persons. As far as natural psrage concerned, there is no class of
person to which the prima facie right has been heldto apply. Thus, members of the
armed forces, civil servants and lawyers benetitnfrthe protection of Article 10(1),
although their status is likely to be relevant ietedmining whether a restriction is
justified under Article 10(2).

2. Which Activities are Covered by the Right?
The right guaranteed by Article 10 protects momntkimply expression in the sense of
public communications of opinion. It expressly wmbs, but is not limited to, the right to

hold opinions and to receive information and ideaswell as the right to impart them.
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The European Court has avoided defining exactlckviaictivities are covered by Article
10(1), though the arguments of contracting stdtas & particular type of activity is not
expressive are usually unsuccessful. Governments bhasuccessfully contended that
Article 10 was not applicable i@lasenappv GermanyandLeanderv SwedenBoth of
these cases concerned the state's refusal totréoeuapplicants to civil service posts
because of their extremist political opinions (batyht wing and left wing). However,
although Article 10 was held to be engaged by th&'s refusal to recruit individuals
because of their political views, the infringemevdas held to be justified pursuant to
Article 10(2). InAhmedv United Kingdom where the applicants challenged regulations
restricting the political activities of local govenent officers in 'politically restricted
posts', it was common ground that Article 10(1) wagaged; again, however, the Court
found that the infringement was justified. More eetty, the United Kingdom
Government unsuccessfully contended that Articledid not apply to non-peaceful
protests where the two of the applicants physidatllyeded the activities of others. The
right to freedom of expression has been held, maire circumstances, to include the

negative right not to speak or to remain silent.

Furthermore, irAutronic AGv Switzerlandthe Court said: 'Article 10 applies not only to
the content of information but also to the meansrafismission or reception since any
restriction imposed on the means necessarily mtesfwith the right to receive or impart
information." The Privy Council drew on this autityptto find that a state monopoly on
the provision of telecommunications interfered wtitle rights of would-be competitors.
As Lord Cooke said: 'Some significant hindrance twould-be competitor's freedom is
normally inherent in any requirement that he presido his customers certain services

only if permitted and on terms laid down by a moolcp.’

3. The Right to Receive Information

Article 10 includes the right to receive as welltasmpart information. This means that
'victims’, who have standing to bring proceedinggobe the European Court, or in
domestic proceedings, can potentially include nepspreaders or television viewers. A

good example of the European Court recognizingriget of individuals to receive
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information is where the Court ruled that an injime, imposed by Irish courts, which
effectively restrained staff at the applicantsnicls from imparting information to
pregnant women concerning abortion facilities alésireland, by way of non-directive
counseling, was contrary to Article 10. The Cowetrpitted the applicants contesting the
injunction to include two women of child-bearingeafyvho were not pregnant) as they
belonged to a class of women of child-bearing abehvmight be adversely affected by
the injunction because it prevented them from raagi information about abortion

services in the United Kingdom.

4. To which types of expression does Article 10Igpp

The right to freedom of expression in Article 10{&)not limited on the basis of the
content of the particular expression at issue. Chart has confirmed that it extends to
opinions and ideas that are viewed as offensiveéhbystate or by a proportion of the
state's population. It applies to commercial artestar speech as well as to speech the
primary purpose of which is political. Expressiomcludes words both spoken and
written, the display or dissemination of picturesldamages, and also certain forms of
conduct (for example, a peaceful march or demat@trathe purpose of which is to
communicate a political message. The Court has thetl Article 10(1) applies even
where the expression consists of light music androercials transmitted by cable. The
protection of Article 10(1) also applies to expiesgegardless of the medium by which

it is conveyed, whether by newspapers, cinemayitéda, radio or the Internet.

Article 10(1) is likely to extend to symbolic sgmh or expressive conduct such as flag
burning. Its protection has extended to an expaolsieder which was specifically
intended to restrict the freedom of expressionnohaividual. The only potential limit on
the type of expression covered by Article 10(19xpression that is anti-democratic in its

sentiment such as concerning expression in supptetrorists or hate speech.

5. The special position of the media
The European Court has recognized that the prekstaer media have a special place in

a democratic society as ‘purveyor of informatiord goublic watchdog', and thus
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restrictions directed against such organizations te be scrutinized very -closely. The
freedom of expression guaranteed by Article 10udes centrally freedom of the press.
The media receives particularly strong protectiodar Article 10 because it has a duty
to impart, in a manner consistent with its obligai and responsibilities, information and
ideas on all matters of public interest. This jalistic freedom allows a degree of
exaggeration, or even provocation. Article 10 Hae heen held to include the protection
of informants who provide confidential sources tee tpress, since without such
information the press could not perform its vitaler as a 'public watchdog'. This
protection is part of the Article 10 rights of bdtie press and the source. Both parties
would be victims of an interference with their righ impart and receive information if

disclosure was ordered.

Article 10 requires deference to the media athéomethods of objective and balanced
reporting; the Court inersild v Denmarkstated that it is not for the courts, whether
domestic or European: “... to substitute their oxews for those of the press as to what
technique of reporting should be adopted by joustglin this context the Court recalls
that Article 10 protects not only the substancéhefideas and information expressed, but

also the form in which they are conveyed.”

6. 'Interference by a public authority’

In most cases this is not an issue. Interferengts the right to freedom of expression
include, in civil proceedings, a damages award irtigosition of an injunction, an order
to disclose a source, and seizure or destructioomaferial. In the criminal field,
interferences include convictions, fines and thegle of a custodial sentence. An

expulsion from a country together with a ban oeméy constitutes interference.

Interference by a public authority' includes resions upon freedom of expression which
are imposed by a private body which is exercisiaglip law functions. For example, in
Wingrovev United Kingdomthe British Board of Film Classification refustxigrant a
certificate for a video, which effectively led toban on the distribution of that video.

While the Board is a private body, it is designateder s. 4 of the Video Recordings Act
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1984 as the authority responsible for the issueedificates for videos. It was treated by
the Court as a public authority. In some circumstan a state's failure to prevent or
control interferences with freedom of expressipnprivate partiescan give rise to an

interference with an applicant's right to freedofrerpression by the state because its
'positive obligation’ to protect freedom of expresdss engaged. It is to this matter which

we now turn.

7. The positive obligation

Article 10(1) ECHR does not simply prevent statesnt imposing restrictions on
freedom of expression; it imposes a positive olilbigaon the state to facilitate the
exercise of that right. The extent of this positadgligation is at present unclear. The
recent case dfuentes Bobo v Spafarther develops the concept to ensure the piiotect
of the right to freedom of expression. The applicaas a producer at a state television
company (TVE). He was dismissed as a result ofingioffensive and insulting criticism
of senior management of TVE in two radio programmié® applicant complained to the
domestic employment tribunals that his dismissas wafair. On appeal, the Spanish
courts held that the applicable employment legmhaafforded no remedy. The Spanish
Government argued that it could not be held resptnor the applicant's dismissal, as
the relationship between the applicant and the eyeplwas governed by private rather
than public law. The Court rejected this argumeatduse the state has a positive
obligation, in certain circumstances, to protedividuals from interferences with their
right to freedom of expression even by private pess The Court concluded that
domestic legislative provisions which had failecaftord a remedy should themselves be
regarded as an interference with the applicargtd to freedom of expression, for which
the state was responsible.

8. Access to Information

Article 10 ECHR includes the right teceiveas well as to impart information. However,
the European Court has not interpreted this asimagua state to provide access to
information. InLeanderv Swedenthe Court held, in relation to the state's refuea

reveal secret information:
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The right to freedom to receive information bagicarohibits a Government
from restricting a person from receiving informatithat others wish or may be
willing to impart to him. Article 10 does not, iftrcumstances such as those of the
present case, confer on the individual a right afeas to a register containing
information on his personal position, nor doesntbedy an obligation on the

Government to impart such information to the indual.

The same approach was adoptedGaskinv United Kingdom where the applicant
complained that he had been refused access teaeaawd relating to him created when
he was a minor and held by a local authority. Tleeir€found that there had been no
violation of Article 10.However, in bothLeander and Gaskirthe information sought
related to a specific individual and its disclosermld not be said to be in the public

interest.

The European Commission has recently held thatlartiO places states not only under
an obligation to make environmental informationessible to the public, but also under
a positive obligation to collect, process and digsate information which, by its very

nature, is not directly accessible and which carbetknown to the public unless the
authorities act accordingly. However, the Europ&ourt refused to adopt the same
approach and concluded that Article 10 was notiegiple in the circumstances of the
case. The Court concluded that the failure to suppth information was a violation of

the right to respect of family life protected bytigle 8.

If, however, the state supports the disseminatfaredain materials, it is not permitted to
discriminate between types of publication on thsidbaf the publication's content. This
issue was addressed in a case against AustriagwineiCourt concluded that the failure
of the state to distributBer Igelto Austrian soldiers while distributing other maiges

for soldiers was a violation of Article 10.
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9. Licensing of broadcasting, television and cinema

The third sentence of Article 10(1) provides thatduicasting, television and cinema may

be subject to a licensing system. The EuropeantCQmg stated that the purpose of the

third sentence is:
To make it clear that states are permitted to egguby a licensing system the
way in which broadcasting is organized in theiriteries, particularly in its
technical aspects ... Technical aspects are urggnmportant, but the grant or
refusal of a license may also be made conditiomalother considerations,
including such matters as the nature and objectofea proposed station, its
potential audience at a national, regional or ldeaél, the rights and needs of a
specific audience and the obligations deriving fromternational legal
instruments. This may lead to interferences whase &e will legitimate under
the third sentence of paragraph 1, even though dloeyot correspond to any of
the aims set out in paragraph 2. The compatibditysuch interferences must
nevertheless be assessed in the light of the o#wrrements of paragraph 2.

(Infonnationsverein Lentia and others v Austria

Therefore, while the state has a considerable dagfrautonomy in its licensing system,

any restriction must comply with the requiremerftéudicle 10(2).

1.3.2.2. Article 10(2): The Limitations

1. Introduction

In Sunday Timew United Kingdom the Court set out the issues which arise when
considering whether an infringement of the rightfireedom of expression meets the
Article 10(2) conditions:

(a) Is the restriction on freedom of expressioaspribed by law'?

(b) Does the restriction have a legitimate aim?

(c) Is the restriction 'necessary in a democrataety'?

(d) Is the restriction within the state's 'margirappreciation'?

Page | 36



If any of these questions are answered in the negahe restriction on freedom of

expression is a violation of Article 10. The geh@ranciples are analyzed below.

2. 'Prescribed by Law'
The requirement that a restriction must be 'prbsdrby law' ensures that any restriction
on the right to freedom of expression must satisé/requirements of the rule of law. In
the British context, a permissible restriction must a minimum, be authorized by or
pursuant to statute, statutory instrument, by amomlaw rule or by EU legislation.
Restrictions authorized by government circularshwio statutory underpinning, will
lack a sufficient legal basis to be ‘prescribedldy’. In R v Advertising Standards
Authority, the Administrative Court held at the permissitage that the British Codes of
Advertising and Sales Promotion had sufficient udtaly underpinning and were
sufficiently clear, precise and accessible forrthegquirements to be ‘prescribed by law'.
However, a legal basis for a restriction is noitself sufficient. Restrictions must also be
reasonably precise and accessible. The European IGsuiheld that:
... the law must be adequately accessible: theeatmust be able to have an
indication that is adequate in the circumstancetheflegal rules applicable to a
given case. [Further], a norm cannot be regardesd'lasv' unless it is formulated
with sufficient precision to enable the citizenrégulate his conduct: he must be
able — if need be with the appropriate advice —foi@see, to a degree that is
reasonable in the circumstances, the consequenkih \a given action may
entail. (Silver v UK)

The need for foreseeability is of particular impoite in relation to Article 10 because
vague or imprecise laws have the tendency to "déditimate expression. In the USA,
vague statutes impinging on the right to freedorspgfech are invariably struck down as
unconstitutional because of their chilling effeat protected speech.In practice,
however, the Court has been very reluctant to tlirad an interference with an applicant's
right to freedom of expression is not 'prescribedldw". It might be thought that
common law systems, in which the precise scoperafeaof law may have to be drawn

from theratios of several judicial decisions, are more likely tteawil law systems to fail

Page | 37



to satisfy the requirement of precision. HoweverSieel and others UK, the Court
concluded that even the notoriously obscure camtiunder which a police constable's
power of arrest for breach of the peace arisese wefined with sufficient precision at
common law to meet the requirements of Article J@2en though there was a conflict
of judicial authority.

One example where the Court found the domestiddaking isHerczegfalvy Austrig
which concerned interference with the corresponeesfcmental patients. The person
interfering with the correspondence had an unfetteliscretion as to whether, and if so
when, to do so. The Court concluded from this thatinterference was not 'prescribed
by law'. More recently, itHashman and Harmp UK, the Court found that binding over
orders requiring persons to be 'of good behavi@tewinsufficiently precise to be

regarded as 'prescribed by law'.

3. Legitimate Aim

The requirement that the restriction must haveg#iteate aim simply means that the
purpose of the interference with the freedom ofregpion must be one of the aims listed
in Article 10(2). This long list is intended to lehaustive. However, a number of the
permitted aims, such as 'the prevention of disoraed the 'protection of the rights of
others', are inherently broad. (See, édnmed and otherg United Kingdom where the
Court concluded that ensuring the effectiveness system of local political democracy
was included in the concept of 'rights of otherBhg Court has, in general, not sought to
go behind the purpose for which a particular regtm is said to be imposed. @bserver
and Guardianv United Kingdom for example, the Court accepted that the Govenime
had applied for an interlocutory injunction to rast publication of extracts from
Spycatcherin order to protect national security. The factttb@de book was widely
available throughout the world (including the USAdaAustralia) did not affect the
Court's willingness to believe that the restrictibad been imposed for a legitimate
purpose. The real question was whether the rastrietas 'necessary in a democratic
society'. The Court concluded that the injunctigaiast the newspapers failed the test of
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necessity in so far as it prevented publication nitee book was widely available

elsewhere.

4. Necessary in a Democratic Society

The third, and by far the most important, requiretne that every restriction must be
'necessary in a democratic society'. This meanssithraust correspond to 'a pressing
social need' and be proportionate to meet that.nBeel European Court has explained
that 'necessary' is not synonymous with 'indispeliesebut it does not have the flexibility

of such expressions as 'useful’, 'reasonableésirable’.

The necessity of a restriction must be 'convingiregtablished'. In the vast majority of
cases, the question whether a violation is estaalislepends on whether the restriction
imposed is necessary and proportionate. The Cagriadopted a number of approaches
to the issue of proportionality: if the need cobklachieved by less restrictive means, the
restriction will fail the test for proportionalityf the measure is unsuitable for achieving
the legitimate objective, the measure will fail tiest for proportionality. An example of
the doctrine of proportionality in operation is thase ofBarthold v . Germanywhich
concerned a ban on veterinary surgeons advertibieig services. The applicant was
prohibited from repeating various remarks he hadema a newspaper interview about
the lack of emergency veterinary services as dtreSthe profession's unwillingness to
work unsociable hours. The Court concluded thabtrewas disproportionate because it
risked ... discouraging members of the liberalfggsions from contributing to public
debate on topics affecting the life of the commwnit even there is the slightest
likelihood of their utterances being treated asa#ing, to some degree, an advertising
effect’. The Court recognized that the state hiegjiimate aim in protecting the rights of
other veterinary surgeons from unfair competitiart the restrictions, as drafted, were
overbroad as they extended to discussion of mati€rpublic concern. The Court
acknowledged the ‘chilling effect’ of such broadtnietions on veterinary surgeons'
speech.

Page | 39



5. Margin of Appreciation

The final element of the Court's analysis of resiths on freedom of expression is the

'margin of appreciation’, which refers to the late allowed to member states in their

observance of the Convention. The Court has helttlte 'margin of appreciation':
goes hand in hand with European supervision, wieasent will vary according
to the case. Where ... there has been an intecengith the exercise of the rights
and freedom guaranteed in paragraph (I) of Artidde the supervision must be
strict, because of the importance of the rightguastion; the importance of these
rights has been stressed by the Court many times.nEcessity for restricting
them must be convincingly established. (AutronicAGwitzerland)

The extent of the 'margin of appreciation' variepehding on the subject matter. The
margin has tended to be broad in cases concerniisgenity, blasphemy, national
security, the protection of morals and commergmdesh; whereas in cases of political
expression the European Court has applied striteutiny. The Court's use of the

margin of appreciation has been described asttiditisg a disappointing lack of clarity'.

6. Factors relevant to the test of necessity in Arid0(2) Categories of expression

The case law in Strasbourg has tended to dealfiadlgi with three main classes of
expression — political, artistic and commercial —#hapolitical expression receiving the
most protection. However, care should be takentmeatpply this threefold classification
too rigidly, because the expression at issue mihwithin more than one category. One
such example of expression that fell into more tloae category wadHertel v
Switzerlangd which concerned newspaper articles detailing #fleged dangers of
microwave ovens. The manufacturers of microwavesl sunder the Unfair Competition
Act. The Government sought to argue that the espyersn question was commercial in
nature, and therefore the state should be affoededde margin of appreciation. The
Court rejected this contention as the expressios ned purely commercial but was part

of a debate affecting the public interest over fmubéalth.
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(a) Expression on matters of general public Conger

The European Court attaches the highest importaacéhe protection of political
expression, which it has defined expansively tduitke speech on matters of general
public concern. The court has viewed expressiorce&aing litigation (Sunday Times),
alleged police malpractice (Thorgeirson), the atkégruelty to seals inflicted by hunters
(Bladet Tromso), the practice of cosmetic surge&@ergens Tidende), and even
comments on quality of local veterinary servicear(Bold) to be expressions on maters
of public concern worthy of strong protection. Timeits of permissible criticism depend,
to some extent, on the identity of the person bairticized. Restrictions on public
criticism will be more closely supervised when thasiticized are politicians.

But, although the European Court has said thatigalns should not expect to escape
criticism, it has also emphasized the importanceatfrestricting their own freedom of
speech. InCastellsv Spain the Court drew attention to the importance of rilgats of
politicians, especially members of opposition petiln [a] democratic system the
actions or omissions of the government must beestildp close scrutiny not only of the
legislative and judicial authorities but also o tbress and public opinion. Furthermore,
the dominant position which the government occuprexkes it necessary to display
restraint in resorting to criminal proceedings, ticatarly where other means are
available for replying to the unjustified attacksdacriticisms of its adversaries or the
media.

It is particularly important to have a free flowapinions and information during the run-
up to elections (seBowman v United KingdomMWhere, however, the expression is
directed at the undermining of democracy and hungiis themselves, the state is not
required by Article 10 to confer the same protetts it would be obliged to provide in
the case of orthodox political expression. This leen applied in particular to
expression by extreme left-wing and neo-Nazi gro&gyen in this context, however, the
more recent case law from Strasbourg suggeststhieaicollapse of communism in
Eastern Europe has meant that it is no longer sessary to impose restrictions on the

speech of communist sympathizers. (See, ¥ggtv Germany which concerned with
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dismissal of a teacher on the ground that she wasraber of the communist party. This

was held to be a violation of the Convention by@wmeirt of Human Rights.)

(b) Commercial expression

Though it is now clear that Article 10(1) extertdscover commercial expression, the
European Court has frequently invoked the margiapgreciation to justify restrictions
on such expression. It has held that consumer giroteis a legitimate justification for a
ban on false and misleading advertisingCbsado Coca Spain the Court went further
and held that a near complete ban on advertisingaWyers, even when truthful and
accurate, was permissible in order to maintainidente in the proper administration of
justice and the dignity of the legal profession. iew of the wide divergences of
approach to this question between contracting statgional authorities and courts were
best placed to determine how to strike the baléeteeen these legitimate purposes and

the public right to receive information about threpsion of legal services.

The Court's jurisprudence in this area is less ldpeel than that of the US Supreme
Court, which provides protection for truthful andcarate commercial speech except in
relation to 'sinful' but lawful products or senscsuch as alcohol, tobacco and gambling.
The distinction between the jurisprudence can,eastl partially, be explained by the
difference in the underlying rationales for thetpotion of freedom of expression by the
two legal systems. The jurisprudence of the US, rmit of the European Court, has
accepted that one of the justifications for thetgetion of expression is the pursuit of

truth (including truth as to the quality of variopioducts or services).

(c) Artistic expression

Artistic expression has been less well-protectedsirasbourg than either political or
commercial expression. Although the Court has cbestly held that Article 10 extends
to artistic expression, including the public exapaf cultural and social information of
all kinds, the protection afforded to this typeeafression has been minimal. The Court
has permitted states a wide 'margin of appreciaitiothis field, particularly in relation to

expression which has the potential to offend religi or moral sensibilities. I@tto-
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Preminger-Institut v Austria. the applicants complained about the seizure and
confiscation of a film which, in the view of the swian authorities, was likely to offend
religious feelings. The Court upheld the statet®oaceven though the film was shown
only in private to members of a film club who haeeh fully informed of its theme and
content. Other cases in which interference withresgion has been upheld by the Court
include Miiller v Switzerland which concerned a conviction for obscenity and
confiscation of paintings which were shown in atibition of contemporary art'; and
Handy sidev United Kingdomwhich concerned a ban dine Little Red Schoolboak
England and Wales even though this book was widedilable throughout Continental
Europe (and, indeed, in Scotland where a prosectutider Scots obscenity law had
failed).

(D) Duties and responsibilities of the applicant

Article 10(2) provides that the exercise of théhtitp freedom of expression carries with
it 'duties and responsibilities’. This phrase isastonally invoked by governments when
seeking to limit the right to freedom of expressimfna particular class of individuals,
such as members of the armed forces and civil segvé is difficult to define what this
phrase adds, as the identity of the applicant kertanto account by the Court when
deciding whether a particular restriction is 'nsegg in a democratic society' and within
the state's 'margin of appreciation'. The 'dutied @esponsibilities’ of certain classes of
applicants are enhanced — for example, journalitsause of their role as 'public

watchdog'.

Recently the Court has played down this phrasehascemphasized that regardless of an
applicant's particular status, they are still \udiials' who benefit from the full protection
of the Convention. IBladet Tromso and StensaadNorway, the Court interpreted the
phrase 'duties and responsibilities’ as meaning the freedom of expression of
journalists was subject to the proviso that theyewacting in good faith in order to

provide accurate and reliable information in aceo® with the ethics of journalism.
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(E) The medium of the expression

The European Court has considered the medium aheession when deciding whether
a given restriction is legitimate. For example réhation to television and radio, which
have a very wide potential audience, the statekadyl to find it easier to justify a
restriction than with a medium with a small potehtiudience, such as a film show in a
licensed sex shop. The Court has taken into accthentifficulty of controlling the
circulation of videos once they have been put inbeulation when deciding on
Draconian restrictions on the blasphemous vidésions of Ecstasy (WingroweUnited
Kingdom).

F) Prior restraint or ex post facto sanction
The Court has made clear that Article 10 is engageether the restriction imposed is a
prior restraint or a sanction imposed after puliica However, it will be more difficult
to justify prior restraints (e.g., injunctions) thaubsequent punishment (e.g., committal
for contempt of court) or civil liability (e.g., deages for defamation). I@bserver and
Guardianv United Kingdomthe Court held:
The dangers inherent in prior restraints sweh that they call for the most
careful scrutiny on the part of the Court. Thigspecially so as far as the press is
concerned, for news is a perishable commodity andetay its publication for

even a short period may well deprive it of alM&due and interests.

In his dissenting judgment Wingrovev United KingdomJudge de Meyer went further,
taking the view that all prior restraints are urgggable interferences in the field of
freedom of expression. This view has never comnnagority support from the Court.

A near absolute ban on prior restraints existhen WSA: see, e.gNlew York Times v

United States; Washington Post v United St§t€31).
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1.4. OTHER RIGHTS OF PARTICULAR IMPORTANCE TO MEDIA LAW

There are a number of other Convention Articles tmay be relevant in deciding
whether restrictions on freedom of expression amengssible. All these rights are also
recognized by ICCPR and FDRE Constitution as well.

1. Article 6(1): Reporting of judicial proceedings
Article 6(1) is concerned with the right to a failal. The starting position is that a fair
trial requires a public trial because a publicltpaotects litigants from the administration
of justice in secret' and it maintains public cdefice in the judicial system. However,
the right to a public hearing is not unqualifiedrti®le 6(1) expressly permits some
restrictions on the reporting of judicial proceegtin

In the determination of his civil rights and obliges or of any criminal charge against
him, everyone is entitled to a fair and public hegrwithin a reasonable time by an
independent and impatrtial tribunal established dy. |IJudgment shall be pronounced
publicly but the press and public may be excludeanfall or part of the trial in the
interests of morals, public order or national sggun a democratic society, where the
interests of juveniles or the protection of thevate life of the parties so require, or to the
extent strictly necessary in the opinion of the rtdn special circumstances where,
publicity would prejudice the interests of justice.

The scope of Article 6(1) has given rise to a grdl of case law. It applies to all
criminal proceedings, and to all ordinary civildation between private parties including
tort, contract, restitution, family law and emplogm law. Article 6(1) also applies to
most licensing decisions (license to run a pubbeide terminated as a result of the
applicant’s conviction for keeping a brothel)) aptbfessional disciplinary tribunals
(concerning suspension of the applicant by theiglisary board of the Architects'
Association for canvassing custom)). The Court hatd that prison disciplinary
proceedings, although within the ambit of Articl@d)6 can be conducted inside a prison

without public or media access for 'reasons of ijpulrider and security'. However, such
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exclusion is not permissible in ordinary criminabgeedings. While Article 6(1), unlike
Article 10, does not require that any restriction interference be 'necessary in a
democratic society', the Court @ampbell and Felconsidered the restrictions under a

similar proportionality analysis.

A litigant may waive his or her right to a publiedring, provided this waiver does not
run counter to any important public interest. Thedm have unsuccessfully asserted their
right to attend a criminal hearing. Btkinson, Crook and The IndependenuUK, the
Commission rejected an application under Article W®ught by two journalists
complaining about the decision of a trial judgéntdd sentencing proceedings in camera.
The Commission rejected the applicant's argumeat tihe state could not restrict a
person from receiving information that others wishmpart to him, because the rights of

the defendant and the interests of justice alsadae taken into account.

2. Article 8: The right to respect for private life
Article 8 concerns various privacy rights, of whittte right to respect for private life is
relevant to media law. An individual's right to pest for private life can potentially
conflict with the media's right to freedom of exgg®n under Article 10. Article 8
provides:

1. Everyone has the right to respect for hisgigvand family life, his home and his

correspondence.

2. There shall be no interference by a publihauity with the exercise of this right
except such as is in accordance with the law ameggssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimey, the protection of health or morals

or for the protection of the rights and freedomstbiers.

As with Article 10, the first paragraph of ArticRasserts the positive right, namely the
right to respect for private life, while the secopdragraph sets out how and when
restrictions on that positive right can be justfi@he methodology of Article 8 is the

same as Article 10, and therefore the first stag®iidentify an interference with the
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right. If such an interference exists, first, itshive 'in accordance with the law', which is
identical in meaning to the Article 10 requiremémit the interference is 'prescribed by
law'; secondly, the interference must achieve dtitegte aim; and. thirdly, the

interference must be 'necessary in a democratietgband within the state's 'margin of

appreciation'.

In the media law context, invasions of privacy hkely to be perpetrated by private
bodies such as newspapers and television statatherrthan by the state. However, as
discussed above in relation to Article 10, statageha positive obligation to ensure the
effective protection of the right to respect foivpte life. The concept of a positive
obligation in relation to protection of this rigig more developed than the Article 10
jurisprudence. The Court has stated that the pesdbligation will extend to requiring
action to protect an individual from the acts dietprivate parties:
The Court recalls that although the object of A&ti® is essentially that of
protecting the individual against arbitrary inteefiece by the public authorities, it
does not merely compel the state to abstain frach sterference: in addition to
this primarily negative obligation, there may besitige obligations inherent in an
effective respect for private or family life. Thesbligations may involve the
adoption of measures designed to secure respegtifate life even in the sphere
of the relations of individuals between themselves.

The European Court has yet to apply the concepbsitive obligations under Article 8
in the media law context, where it will need todrale the effective protection of the
right to respect to private life with the mediatmtticting right to impart information and

the right of the public to receive such information

3. Article 14: The right not to be discriminated agairst
The ECHR's discrimination provision is not freesliaig but is limited to those rights
embodied in the Convention and the Protocols. ke Article 14, it is necessary to
show that the facts in. question fall ‘within thakat' of one or more of the Convention
rights. Article 14 ECHR provides:
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The enjoyment of the rights and freedoms set fortthis Convention shall be secured
without discrimination on any ground such as secer color, language, religion,
political or other opinion, national or social arigassociation with a national minority,

property, birth or other status.

Article 14 sets out a number of categories of giddd discrimination, but it is clear
from the use of words 'such as' and 'other stahet'these categories are not closed.
Article 14 does not prohibit all kinds of differgait treatment, merely differential
treatment which has 'no reasonable justificatidfie existence of such justification
depends on the aim and effect of the measure istigne and whether the measure is
proportionate to the aim that is sought to be zedli One example of discrimination in
the media law field where one would have expedted&duropean Court to have recourse
to Article 14 is an Austrian case, which concertieg failure of the state to distribute
Derlgel to Austrian soldiers while distributing other maiga&s for soldiers. The Court
concluded that there was a violation of Article h8cause the state was not permitted to
discriminate between types of publication on thsidaf the publication's content.
However, the Court reached this conclusion withreaburse to Article 14.

Other areas of media law where Article 14 may bevent include the criminal law of

blasphemy, which explicitly discriminates againsh+Christian religions.

4. Article 15: Restrictions in time of war or other public emergency threatening the
life of the nation
Article 15 permits the suspension of various Comeanrights in times of war and other
public emergencies threatening the life of theamatArticle 15 provides:

1. In time of war or other public emergency theeang the life of the nation any High
Contracting Party may take measures derogating fitsnobligations under this
Convention to the extent strictly required by tixéencies of the situation, provided
that such measures are not inconsistent with litsratbligations under international

law.
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2. No derogation from Article 2, except in redpafcdeaths resulting from lawful acts of
war, or from Articles 34 (paragraph 1) and 7 shall be made under this poovis

3. Any High Contracting Party availing itself thfis right of derogation shall keep] the
Secretary-General of the Council of Europe fullformed of the measures which it
has taken and the reasons therefore. It shalliadlesom the Secretary-General of the
Council of Europe when such measures have ceasmoetate and the provisions of

the Convention are again being fully executed.

This Article may be relevant to reporting on warsl aarguably, the Northern Ireland
conflict. Despite the language of Article 15(1)triesing it to measures that are 'strictly
required’, the Court has recognized a margin ofexpgtion for the contracting state in
assessing whether such an emergency exists arsh, iWvhat steps are necessary to
overcome it. Van Dijk and van Hoof, contend tha #xceptions provided for in Article
15 can never be applicable to the 'freedom to bpldions' contained in Article 10, since
an exception to that right can in no circumstarfoesstrictly required” in the sense of
Article 15(1).

5. Article 17: Restrictions on activities subversig of Convention rights — the

problem of hate speech

Article 17 permits restrictions on those who seekdéstroy the Convention rights of
others and has been invoked in relation to progataifor hate speech. Article 17 ECHR

provides:

Nothing in this Convention may be interpreted aplyimg for any state, group or
person any right to engage in any activity or penfoany act aimed at the
destruction of any of the rights and freedoms aghfherein or at their limitation to
a greater extent than is provided for in the Cotivenany measures taken pursuant

to Article 17 must be proportionate to the thresthte rights of others.
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Discussion Questions

1.Discuss MILL'S argument ‘from truth’ and pinpoinhé critiques on this
argument.

2. Distinguish between ‘democratic self governancel aelf fulfillment’ principles
of freedom of expression.

3. Which one of the three theoretical rationales angyples is most appropriate to
justify freedom of speech/expression? Discuss why?

4. What is Mill’s ‘harm’ principle and what is its potem?

5.What does the harm principle contribute in conimgllpornography and hate
speech?

6. Distinguish between Mill's harm principle and Fegng's offense principle and
argue their respective merits and demerits.

7.What is the significance of prohibition of pornoghg to equality and the rights
of women?

8.From the overall discussions of the theoreticalioraties of freedom of
expression, provide your positions should freeddnspeech be restricted or
otherwise.

9. Discuss the meaning of expression/speech, thee &yl degree of protection
afforded to each of them based on the case lavCéfAE

10. Discuss restrictions on freedom of speech, thes sty should fulfill and the

boundaries that determine whether they violatdréedom or not.
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CHAPTER 2
MEDIA

Chapter Objectives

After completion of this chapter, students willddae to:

Understand what is media in general,

Understand the evolution of different types of naedi

Understand and analyze the functions of medigmatratic societies,

Understand the regulation of Global communications,

Understand the role of International TelecommumcatUnion(ITU) in regulation
of communications,

Understand and analyze the history/evolution aerdelpment of media in
Ethiopia,

Understand and analyze the evolution of print dadtenic medias in Ethiopia,

Understand and analyze the manner of regulatiotmefmedia during the three
regimes starting from Hailesselassie-l,

Compare and contrast the existence of private nédiag these three regimes.

Understand and analyze the extent of freedom egtbtmthe media during these
regimes,

Appreciate the role of media in democratic transiatiion in Ethiopia.

2.1. Meaning and Functions of Media

In the broadest sense of the term, media is a @hdhrough which a message travels

from a source to a receiver. Specifically, medifene to the main means of mass

communication (especially television, radio, anavsigapers) regarded collectively. The

word media comes from the Latin plural ahedium. The traditional view is that it

should therefore be treated as a plural noun iitsafienses in English. In practice, in the

sense ‘television, radio, and the press collecgtiyél behaves as a collective noun (like

staff or clergy, for example), which means that it is acceptabl8tandard English for it
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to take either a singular or a plural verb. Accogdio YourDictionary.com, the definition
of Mass Media is those means of communication risath and influence large numbers

of people, especially newspapers, popular magaziad®, and television.”

Mass Media goes along with Information and Commatner Technology in this day
and age so as to mold a new-fangled way of lif¢he majority living in this global
generation. Mass Media are those media that asectdo be consumed by immense
number of population worldwide and also a direchtemporary instrument of mass
communication. Nonetheless, Mass Media is considasethe fourth estate of the society
as well. It is the fourth branch of the governméim, voice and weapon of the people and

the society as whole.

Then again, by and large when we speak about Mastidyilwe immediately perceive
that these are communications media that reachntass of people. From Audio
recording and reproduction like records, tapessetéess, cartridges, CDs, to Broadcasting
Media such as Radio, Television, Cable, to FilmMation Pictures whether in Cinema
or in DVDs, and the Digital Media, the Internet, Mie Phones, Satellite, and ultimately
the Publishing or Print Media which includes Bookiewspapers, Magazines and the

run-of-the-mill marvelous Video games.

There are two partners in mass media communicatiendispatcher and the receiver.
The dispatcher could be an organization under tispiees of government or under the
private ownership that gathers information, neves @hd impart to receiver. On the other
hand, there is the public or specific group whaeenees information and resides in a given

locality or could be found in a global scale.

Functions of Media
1. Surveillance: We learn about innovations, discoveries, accidexgsassinations,
revolutions and natural disasters as soon as thpgem. Such function can be

further divided in to two main types;
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a.Warning: occurs when the media informs us aboueatsr from hurricane,
volcanoes, economic depression, inflation or nmitattack. These warning can
be immediate (a TV station interrupts a prograrbrttadcast a tornado warning)
or long term or chronic threats when for exampleea/spaper can have serious
headlines about pollution or unemployment.

b. Instrumental: is transmission of information thetuseful in everyday life of the
community. This could be whether report for tomarror advertising time and
place of a movie premiere.

2. Attitude change The average individual spends some time of hiswdatching
TV, listening to radio or reading a newspaper. Ehesedia are capable of
altering the perception of the individual or comntyinFor example, many
people who watched the debate between Kennedy axohNhanged their
voting intention. This act of influence is highlyceessful on children as they are
keen to learn anything new.

3. Entertainment: The media provides us entertainment news and @noging on

sports, music, theater, movies and games like ares®ssword.

2.2 History of Communication Media

Before dealing with the media as one means of comgation, it is important to

understand communication in general, its origin @adous means or technologies.

2.2.1 Communication

INTRODUCTION

Communication is the process of sharing ideasymébion, and messages with others in
a particular time and place. Communication includeging and talking, as well as
nonverbal communication (such as facial expressioody language, or gestures), visual
communication (the use of images or pictures, aglpainting, photography, video, or

film), and electronic communication (telephone sadllectronic mail, cable television, or
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satellite broadcasts). Communication is a vitat papersonal life and is also important

in business, education, and any other situatiorrevpeople encounter each other.

Businesses are concerned with communication inraespecial ways. Some businesses
build and install communication equipment, suchfas (facsimile) machines, video
cameras, CD players, printing presses, personalpotars, and telephones. Other
companies create some of the messages or con&rihtise technologies carry, such as
movies, books, and software. These companies am ph the media or
telecommunications industries. Organizational comication is important in every
business. People in organizations need to commentoacoordinate their work and to
inform others outside the business about their yotsdand services (these kinds of

communication are called advertising or publictielzs).

Communication between two people is an outgrowthnadthods developed over
centuries of expression. Gestures, the developmokinguage, and the necessity to
engage in joint action all played a part. Whileastenimals use a limited range of sounds
or signals to communicate, humans have developeglex systems of language that are
used to ensure survival, to express ideas and ensptio tell stories and remember the
past, and to negotiate with one another. Oral (@ppkanguage is a feature of every
human society or culture. Anthropologists studyamgient cultures have several theories
about how human language began and developed.afleselanguage systems probably
combined vocal sounds with hand or body signakxfress messages. Some words may
be imitative of natural sounds. Others may haveectnom expressions of emotion, such
as laughter or crying. Language, some theoristee\eel is an outgrowth of group

activities, such as working together or dancing.

Over 6,000 languages and major dialects are spaketme world today. As some

languages grow, others disappear. Languages tbat @iso evolve and change due to
class, gender, profession, age group, and othéldooces. Most languages also have a
written form. The oldest records of written langeage about 5000 years old. However,
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written communication began much earlier in thenfasf drawings or marks made to

indicate meaningful information about the naturakia.

INTERPERSONAL COMMUNICATION: In every society, humans have developed spoken
and written language as a means of sharing messagesieanings. The most common
form of daily communication is interpersonal—thgt face-to-face, at the same time and

in the same place.

The most basic form of interpersonal communicatisna dyad (an encounter or

conversation between two people). Some dyads exesta long period of time, as in a
marriage or partnership. Communicating well in adlyequires good conversational
skills. Communicators must know how to start and #re conversation, how to make
themselves understood, how to respond to the pastatements, how to be sensitive to
their partner's concerns, how to take turns, amd tadisten. Together, these abilities are
called communication competence. Shyness or reloetato interact is called

communication apprehension. Persuasion is the gsookconvincing others that one's

ideas or views are valuable or important.

Communication may also occur in small groups, agfamilies, clubs, religious groups,
friendship groups, or work groups. Most small-grangeraction involves fewer than ten
people, and the communicators need the same coroatiom skills as in a dyadic

conversation. However, additional factors calledugr dynamics come into play in a
small group. A group may try to work toward a corses, a general sense of
understanding or agreement with others in the gr@spupthink may occur, in which a
group reaches consensus so quickly that its menmbistakenly ignore other good ideas.
Small-group members may experience disagreemeeiven conflict. Some members

may be more persuasive than others and form sidetsiques, within the group.

Interpersonal communication occurs with larger geoas well, such as when a speaker
gives a talk to a large crowd (a political candédgiving a speech at a campaign rally, or

a teacher lecturing to a large class). However atlience can respond in only limited
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ways (such as with applause, nodding, whistlesspoo silence). The speaker usually
wants to be persuasive or informative, so the watdssen and the style of delivery or
performance are very important. A speaker who wamtgach an even larger audience
than the people who can physically hear the speeche place must use communication

technology or media to get the message acros\destnd even time.

COMMUNICATION AT A DISTANCE

From the earliest times, people have needed to econwate across distance or over time.
Since the beginnings of writing, communication naedave allowed messages to travel
over distance and time. A communication medium isneans for recording and
transporting a message or information. The wordiomdomes from the Latin word
medius, meaning middle or between. It is a chammepath for sending a message
between communicators. A single channel—such ds,rada book, or the telephone—

is called a medium; media is plural, meaning mbestone medium.

Early societies developed systems for sending eimpssages or signals that could be
seen or heard over a short distance, such as datsylfiee and smoke signals, or lantern
beacons. Messages were attached to the legs @drgaigeons that were released to fly
home (this system was used until World War |, whathrted in 1914). Semaphore
systems (visual codes) of flags or flashing lightye employed to send messages over
relatively short but difficult-to-cross distancesich as from hilltop to hilltop or between
ships at sea. In the early 1790s the French ssieatid engineer Claude Chappe
persuaded the French government to install a systetowers that used semaphore
signals to send visual telegraphs along approvedesothroughout the country. The
system was copied in Great Britain and the UnitiedeS.

Some ancient societies, such as the Roman or Bgeaeimpires, expanded their
territorial control far beyond their original bouartes, and traded with distant neighbors.
To hold on to their far-flung territories, they wkeel two technologies that have remained

closely tied ever since: transportation and thditgltio record information. Recorded
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messages had to be carried easily; thereforewaght forms of recording (such as

papyrus or animal skins) were desirable.

2.2.2. Paper and Printing

The first lightweight medium was papyrus, an eéolyn of paper used by the Egyptians
that was made from grasses called reeds. Lat#énei@2nd century ad, the Chinese wrote
on silk fabric instead of wood, and developed papade from silk fibers. (Today paper
made from cotton or linen fibers is still calledyrpaper.) From as early as the 2nd
century bc, Europeans wrote on thin layers of tdnaed scraped animal skins called
parchment or vellum, with quill pens made from biedthers. Parchment is not as light
as papyrus but is very durable; many parchment swipis and books from the Middle

Ages still exist. The Arabs brought papermakingBiarope from China in the 11th

century ad. Paper gave European merchants, wheléchacross the continent, a portable

and inexpensive way to keep records.

Until the 1400s in Europe, all documents were hatittem. Copyists and editors called
scribes recorded commercial transactions, legalsides and pronouncements, and
manuscript copies of religious books—many scribesewnonks working in monasteries.
By the 15th century, however, the need arose foeamier way to duplicate documents.
In Asia, block printing had already been developgduddhist monks in China in about
the 8th century (see Prints and Printmaking). Ailaintechnique was later used in the

15th century by Europeans to make illustrationgfanted books.

An early version of movable type was first develbpe China around 1045, and was
independently developed by Koreans in the 13thucgrdad. In 1450 the German printer
Johannes Gutenberg perfected movable metal typeirdrebuced the first reliable
system of typesetting, a key invention in the depeient of printing. With movable type,
a raised, reversed image of each letter can be-$atndvord by word, into a frame that
holds the pieces together. The raised lettersnkieli a sheet of paper laid over them and

pressed down on the letters with a screw-drivesgprereating a correct image of the
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text. When enough copies are printed, the lettars lwe taken apart and reused. The
technigue made printing numerous copies of textaterial much easier, and the

number of printing shops grew dramatically overrle&t century.

As more books became available, more people leameshd. Books were printed in the
local, or vernacular languages as well as clas§icakk and Latin. With literacy came
exposure to new ideas; some historians believe that 16th-century Protestant
Reformation (a revolution in the Christian churbhattdivided it into factions) might not
have occurred if European thought had not beenapeepby ideas introduced and
circulated in printed books. Printers publishedeotkthings besides books, including
newspapers, pamphlets, and broadsides (sheetgef panted on one or both sides).
These cheaper works helped spread news throughoop& and, in the 17th and 18th

centuries, throughout the British colonies in Aroari

During the Industrial Revolution of the late 18thdaearly 19th centuries, printing
technologies evolved rapidly. The steam-powered9preas invented in Germany in the
19th century, and the rotary press, which printages onto a continuous sheet of paper
from a rotating drum, was introduced in the Unit8thtes in 1846. The Linotype
typesetting machine was patented by the German-Bonerican inventor Ottmar
Mergenthaler in 1884. It permitted typesettersdabtext by typing on a keyboard rather
than hand-setting each letter individually. Togethige Linotype machine and the rotary
press transformed the speed of printing. Thesealeechot-metal or letterpress printing
technologies dominated the industry until the 19%@sen phototypesetting and photo-

offset printing were introduced.

Photocopying was another technology that made dentiguplication easier. Invented
by American physicist and inventor Edwin Land ie ttB50s, photocopying transfers an
image from one sheet of paper to another very hapil more recent advance is
computer typesetting and printing. Computers andrdvpoocessing and graphics
software are used today to set type and compossspagthe screen just as they will look

in the final print, in either black and white orl@o Page layouts can also be transmitted
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digitally (numerically coded into electronic pulde$a fax machines, computer modems,
telephone networks, and satellite systems to ofbeations for editing, redesign, or
printing.

The spread of computer-based word processing aphigr design has led to the growth
of desktop publishing. Today almost anyone can iphibhewsletters, newspapers, or
magazines for medium-sized audiences. Business ocomation has been transformed
by computer and information technologies: lettengmos, reports, or other documents
can be transmitted almost anywhere at the spedgjhdf Early advocates of business
computers predicted the paperless office, an offibere paper would be made obsolete
by computer technology. Experience, however, hasvshthat the ease of copying,

printing, and document transmission made possible computer technology has

produced more demand for paper, not less.

2.2.3. Radio

The telegraph and telephone were systems for distemmmunication that sent electrical
signals through wires. The earliest system for sendlectrical signals through the air
via electromagnetic waves was called wireless, latet radio. Radio technology was
based on the discoveries of James Clerk Maxwelll864 he proposed a theory that
electromagnetic signals did not need wires to baswmnitted, but could be carried on
electromagnetic waves. He demonstrated that lggbttricity, and heat are all part of a

band of radiant energy we now call the radio octetenagnetic spectrum.

The Italian electrical engineer Guglielmo Marcorasmhe first person to invent a true
wireless radio. In 1895 he built a system that d®@nd and receive a signal at a distance
of close to 3 km (close to 2 mi). He moved to Endlaand by 1899 the British Marconi
Company had sent signals across the English Chamd@l901 Marconi received the

Morse code signal for the letter S sent acros#ttamtic Ocean to Canada.
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Marconi's radio system used a spark-gap techndlogtycould transmit only simple on-
off signals—so radio signaling used an on-off sysli&e Morse code. This type of radio
technology is called radiotelegraphy. Wireless vespecially valuable for ships in
distress, so that other ships could be dispatcheshve their passengers and crews in

times of emergency.

In 1901 the Canadian-born American physicist Rddif@ssenden patented an alternator
that would use continuous waves instead of on4adiflsgap signals. This system could
also send signals much farther and with much laskdround noise, so it could carry the
sound of the human voice. This new approach tooradis called radiotelephony. On
Christmas Eve and New Year's Eve in 1906, Fessemueduced the first radio
broadcasts from Brant Rock, Massachusetts, whiale wieked up as far away as New
York and by ships in the Atlantic. Another Americdree De Forest, is best known for
his invention of the triode vacuum tube, called Auglion, which amplified radio signals
so that musical concerts, dramatic performances, speeches could be heard clearly

over the radio.

Radio technology improved rapidly throughout théh2€entury. The first breakthrough
was the invention of the cat's-whisker receivergnystal set, which used a silicon crystal
and a small metal wire to detect radio waves gledmiter improvements were made in
the valves, or tubes, such as De Forest's Audibichnamplified the signal once it was
received. Radio transmissions initially used amgkit modulation (AM) to superimpose
audio signals onto radio waves. The invention egfiency modulation (FM) radio
provided much more sensitive and clear radio trasson and reception. Tuners became
more sensitive, and more broadcast signals wetteosenthe air at different frequencies.
In the 1950s and 1960s radio manufacturers begplacieg the bulky and heat-

generating vacuum tubes in radios with transistomd, radios became smaller.

In the United States, the first regularly schedypedlic broadcasts were made in 1920
from station KDKA in Pittsburgh, Pennsylvania. Qtrlstations were soon established

across the country, and companies like the Radigpdzation of America (RCA) and

Page | 60



Westinghouse, which owned many stations, formedradtworks that would produce
and share programming. Radio programming soordfthe airwaves. Competitors using

the same frequencies jammed each other's signals.

Eventually the radio industry asked the federalegoment to intervene in their disputes
over frequencies and signal power. The FederaldR@dimmission (FRC) was created in
1927 and was given the task of allocating freque=nto different users. However, the
FRC was somewhat an ineffective body until the Cammications Act of 1934, when it

was renamed the Federal Communications CommisBGL) and given a budget and a
staff. FCC rulings had the power of law, and thermy was responsible for issuing
licenses to radio broadcasters for particular badiihs, frequencies, and signal powers.
License holders had to demonstrate that they agubttéeir radio stations “in the public

interest, convenience, and necessity”.

Most large cities and many small towns have a nurabkcal radio stations, on both the
AM and the FM frequencies. Other radio frequencaes used for other purposes,
especially television. Certain frequencies are usaeélay wireless telephone calls across
small defined geographic areas called “cells”.ne United States, some frequencies are
dedicated to citizens-band (CB) radio, which lomgtahce truck drivers use to check on
road conditions, report problems, or just to ct&pecial frequencies are devoted to
emergency use, such as police, fire, or emergersegiaal dispatching, or to aviation
radio. An important part of the radio spectrumhsrswave, which can carry radio signals

around the world. International shortwave broadcast very popular.

2.2.4 Television

Just as inventors had sought ways to transmit sogimy electromagnetic waves, they
worked to develop similar methods for transmittpigtures. By the first decade of the
20th century, the basic ideas of television techgplwere understood, although it took

several more decades to work out the necessarpuaprents in existing technology.
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Two pioneers independently created the first wokkdblevision systems—American
inventor Philo T. Farnsworth and Russian-born Awgseri engineer Vladimir K.
Zworykin. Farnsworth used an electronic cameradiied an image dissector to transmit
a picture of a dollar sign in 1927. He patentedeatgpof his system, and developed his
television further in the 1930s, but lost his fineh backing when World War I (1939-
1945) began.

In 1923 Zworykin first demonstrated an electronsdevision camera he called the
iconoscope. At the time, he was working for Wedimgse Electronic Corporation, but
Zworykin moved to RCA when David Sarnoff, vice pdent of RCA, became interested
in his invention. Sarnoff supported the developmehtthe iconoscope when RCA
obtained the rights to Westinghouse's radio rebgamgjects in 1930.

In 1932 RCA was transmitting 120-line pictures, &ydl935 had a 343-line image. The
first television sets were offered for sale in Weited States in 1938, although they had
been available in England for two years before. tBa&ndards for television broadcasting
and television receivers were put in place by tB€Hkn 1939; in 1941 the commission

accepted industry recommendations for televisi@hrielogy standards that are still in

place today. RCA started the first regularly schedtelevision programming on July 1,

1941, in New York City.

World War Il put television technology on “hold.”fi&r the war, however, technical
improvements and American prosperity created atgtemand for radio and television
systems. At the end of the war, only six televisgiations were broadcasting in the
United States (in New York City; Washington, D.Chicago, lllinois; Philadelphia,
Pennsylvania; Schenectady, New York; and Los Argyélalifornia), and for only a few
hours each day. By 1948, 34 stations were broadgasglevision signals in 21 major
cities, and about 1 million television sets hadrbeseld. By the end of the 1950s
television was on the air almost everywhere indbentry. The FCC set aside channels

for public or educational television to ensure gyghrogramming and to reach remote
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communities. Three national television networks m@d—NBC, then owned by RCA;
CBS; and ABC.

Since the 1950s many improvements have been madelé@vision technology,
particularly the introduction of color television the 1960s. Image reception has become
clearer, and screens have become larger. Mosidigles can now receive stereo sound.
The widespread growth of cable television since 1B60s has introduced many new
channels and types of programming into American éerind today direct-broadcast-
satellite (DBS) services allow individual houselwlw receive hundreds of channels

carried by satellites directly into their homes.

There is no doubt that television has been oneéhefnmiost important communication
technologies in history. Televisions are switch@dan average of seven hours a day in
American households. Debates continue about theumésieffects on children, culture,
education, politics, and community life. Criticgydhat television feeds a constant stream
of simplified ideas and sensationalistic imagesat ihhas a negative effect on political
campaigns and voting patterns, that it destroyallogltures in favor of a bland national
culture, and that it has encouraged the growthnouacritical and passive audience.
Defenders say that television provides a great déahigh-quality educational and
cultural programming, and that it is the major seuof national and international news
and information for most U.S. citizens. Televisian be a very effective teaching tool in
the classroom and at home. And, as the Canadiderwiarshall McLuhan pointed out,
perhaps nothing has been more responsible foricgethie global village—the sense that
we can see and hear events anywhere in the wotldegshappen and so can feel more

connected to other places.

2.2.5 Computers

The earliest computers were machines built to nmegetitive numerical calculations that
had previously been done by hand. By the 1890suleding machines were used to

tabulate the U.S. Census with a punched-card systeented by Herman Hollerith.
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Electromechanical calculators were being built bg t1930s, especially by a new
company called the International Business Machi@empany (IBM). The first truly
electronic memory and processors were built by Mimeent Atanasoff in 1939 at the
lowa State College, and the first fully functionietectronic computers, a series of ten
called Colossus, were built by the British Secretvige during World War 1l to help
them crack the Germans' secret military codes. fiits¢ general-purpose electronic
computer in America, called the Electronic Numdridategrator and Computer
(ENIAC), was introduced at the University of Perapia in 1946. Two of its inventors,
American engineers John Presper Eckert, Jr., and Mauchly, moved on to build the
first electronic computer for commercial use, thdlIJAC, at the Remington Rand

Corporation.

While computers continued to improve, they weredusemarily for mathematical and
scientific calculations, and for encoding and deeijing encoded messages. Computer
technology was finally applied to printed commutima in the 1970s when the first
word processors were created. These machines Bexjla purpose and were not what
would be considered full computers, but they add@uiputer processing to typewriters

to make writing and changing text significantlyieas

In 1975 the first microcomputer was introduced, chhhad the power of many larger
machines but could fit onto a desktop. This mimiaation was accomplished by using
new microprocessor technologies, which compredsednemory and processing power
of many hundreds and then thousands of circuit® ¢inty chips of materials called
semiconductors. The invention was soon followedHsyintroduction of the first word-
processing software in 1978, which enabled peoplese the computer to write and

change text and graphics.

At the same time that computers were becoming rfastere-powerful, and smaller,
networks developed for interconnecting computardhé 1960s the Advanced Research
Projects Agency (ARPA) of the U.S. Department offddee, along with researchers

working on military projects at research centersl amiversities across the country,
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developed a network called the ARPANET for shanfaga and mainframe computer
processing time over specially equipped telephoresland satellite links. The network
was designed to survive the attack or destructiosome of its parts and continue to

work.

Soon, however, scientists using the ARPANET redlithat they could send and receive
messages as well as data and programs over therkethe ARPANET became the

first major electronic-mail network; soon thousanéisesearchers all over the world used
it. Later the National Science Foundation (NSF)pkdl connect more universities and
nonmilitary research sites to the ARPANET, and ne@a it the Internet because it was a

network of networks among many different organatdi

Today the Internet is the foundation of computetwoeks in the United States. It is

interconnected by both wire and over-the-air miaoeg and satellite telephone lines.
Commercial online service providers—such as Ame€dine, CompuServe, and the
Microsoft Network—sell Internet access to indivilk@mputer users and companies.
Smaller networks of computers, called Local Areawdeks (LANS), can be installed in

a single building or for a whole organization. Wileea Networks (WANS) can be used
to span a large geographical area. LANs and WANdgeisephone lines, computer cables,
and microwave and laser beams to carry digitalrmé&dion around a smaller area, such
as a single college campus. In turn, they can doterect to the Internet. Computer
networks can carry any digital signals, includingleo images, sounds, graphics,
animations, and text.

Since the 1970s personal computers have transfoAmetican business, education, and
entertainment. The typical home or business comptdday has many times the
computing power of a single early mainframe. Peade use computers to design
graphics and full-motion video, compose music, selattronic mail, make airline or

hotel reservations, or search the Library of Cosgrever the World Wide Web. They

can play games and even visit electronic roomsaatigs to talk to other people. These
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activities are made possible by multimedia compuiergrams that employ still and

motion pictures, sounds, graphics, and text togethe

Computers are used in all aspects of business duhon. Self-instructional computer
programs help people learn new information or skiBome programs are simulations,
which imitate tasks that require the learner tofquer in certain ways, and give the
learner feedback about that performance. For exanapline pilots sharpen their flying

skills in computer-generated flight simulators, efhiexactly duplicate the experience of

flying in different types of aircraft.

2.2.6. The Impact of Communication Technology

Since the time of writing, communication techno&sginave had a major influence on
society. The Canadian historian Harold Innis wrtitat communication technologies

were the key elements in the development of allgieat ancient societies: Egypt was
transformed by papyrus and written hieroglyphiasci@nt Babylonia used cuneiform

writing, impressed indelibly into clay tablets tew&lop a great economic system; the
ancient Greeks' love of the spoken word led themetdect public speaking, persuasive
rhetoric, drama, and philosophy; for administerthgir empire, the Romans developed
an unparalleled system of government that depemaethe Roman alphabet; and of
course paper and the printing press extended neys wfathinking across Europe and

paved the way for the European Renaissance andPrbiestant Reformation. Later

Marshall McLuhan (a student of Innis's) argued thdio, movies, and television had just
as much impact, if not more, on modern societyradipg. The difference between these
media is that while printing encourages logicahkimg that lays out ideas one step at a
time, electronic media disrupt logical, linear timg. Electronic media create the sense
of experiencing everything at once, in no particideder and disconnected from the

sources of the messages.

Most observers agree that communication media @ctthblogies have contributed to a

society that is changing very rapidly. Three kespess have arisen in the tide of this rapid
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change: individual privacy, coverage of politics tie media, and the availability of

information.

(A) Privacy

New communication and information technologies hewabled many organizations and
people to collect, organize, and sell informatidiowt other people and organizations,
both quickly and cheaply. The easy availabilitypefrsonal information makes banking,
education, health care, and sales much more cavefar both consumers and sellers.
Credit card and automated teller machine (ATM) eyst would be impossible without
large databases of information available on dem8ndnners in the supermarket rapidly
and accurately record every item that passes &een,tmaking grocery checkouts faster
and error free. Companies maintain huge mailing ki customers that record not only
their names, addresses, and phone numbers, butregwr recent purchases, credit
ratings, and demographic information (such as age, income, and educational level)

that helps the companies identify target markatspecific products.

The negative side to all this shared informatiothét there is little control over who sees
or uses this personal information. Medical reca@sshared not only by doctors' offices
and hospitals but are regularly made availablenguriance companies as well. Auto
insurance companies obtain information about taffiolations from state and local

police departments. Credit report errors occurrofé@d can be very damaging to a
person's financial situation. Many Americans wdhat having so much of their personal

information available to so many others may hugirtprivacy.

(B) Coverage of Politics

Some researchers believe that media news covefagenpaigning has hurt the political
process in the United States. They cite the dedinates of voter participation and
negative public opinions about politics and poiétics as evidence that despite the
coverage, Americans know less about politics, dretefore are more susceptible to

political manipulation than ever before. Other sgshers think that the media, especially
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newspapers and television, have helped educate i¢ansrabout the political process,

and have made them more critical and careful voters

The penny press (the first newspapers availabiaass audiences because they cost just
a penny), public education, and public libraries aniquely American inventions that
were meant to ensure that Americans could edubat®delves about important issues
and events, and so be able to make political dewsiToday, however, most cities have
only one newspaper (and therefore no competingtpah view in the press); public
education is experiencing unprecedented financifficulties and lack of public
confidence, and governments are cutting librarygetsito the minimum. In this climate,
many researchers are concerned that Americans mayhave access to reliable
information, although some believe that more citgzevill turn to the Internet and the

World Wide Web as sources of information about issyes.

(C) Information Equity

Another concern among researchers studying chaimgesciety is the growing gap

between the information rich (people with easy ascéo information) and the

information poor (people with less access to infation). As new technologies and
communication services emerge, the service compavoeld like to find receptive—and

paying—audiences. Newspapers, radio, and televigiere for many years the major
sources of day-to-day information, and they wereyvaexpensive for the audience.
Broadcast signals could be received free of chaage, daily newspapers supported
themselves mainly with advertising so that per-cppges stayed low. AT&T provided

“universal service at affordable prices” so thatsinpeople could afford local telephone

service.

The media today, however, are charging more than fev their products and services.
More households pay for cable television than edtit over-the-air, or free, television.
Local telephone rates have gone up since the bpeakAT&T in the 1980s (although

long-distance services, with many competing pra@gdehave become cheaper).

Newspaper circulation has declined, and magazibscsiptions and book prices have
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increased sharply. Online services (Internet serpioviders) charge customers by the
hour to connect to their networks. Communicationigaeent is more sophisticated, and
costs more, than in the past; even the prices ofpaters, which have become vastly
more powerful in the past few years, have stayedialevel. In short, people who can
afford more and better services may become mo@ndd than people who cannot
afford them. Some researchers think that the @iffees between the information rich and

poor may have negative social consequences.

2.2.7. Regulation of Global Communication: International

Telecommunications Union (ITU)

On 24 May 1844, Samuel Morse sent his first publiessage over a telegraph line
between Washington and Baltimore, and through #iatple act, ushered in the

telecommunication age.

Barely ten years later, was telegraphy available service to the general public. In those
days, however, telegraph lines did not cross natibarders. Because each country used
a different system, messages had to be transcrifbedslated and handed over at

frontiers, then re-transmitted over the telegraptwork of the neighboring country.

Given the slow and unwieldy nature of this systamany countries eventually decided to
establish arrangements which would facilitate icw@nection of their national networks.

However, because such arrangements were managegatchycountry at a national level,

setting up telegraph links often required a hugmlmer of separate agreements. In the
case of Prussia, for example, no less than fifeggmeements were required for the link
between the capital and the frontier localitiesdleoing other German States. To simplify
matters, countries began to develop bilateral groreal agreements, so that by 1864

there were several regional conventions in place.

The continuing rapid expansion of telegraph networka growing number of countries

finally prompted 20 European States to meet to ldpva framework agreement covering
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international interconnection. At the same time gnoup decided on common rules to
standardize equipment to facilitate internationateiconnection, adopted uniform
operating instructions which would apply to all aties, and laid down common

international tariff and accounting rules.

On 17 May 1865, after two and a half months of atdu negotiation, the first

International Telegraph Convention was signed imsRay the 20 founding members, and
the International Telegraph Union (ITU) was estl@id to facilitate subsequent
amendments to this initial agreement. Today, softkeykars later, the reasons which led
to the establishment of ITU still apply, and thedamental objectives of the organization

remain basically unchanged.

Following the patenting of the telephone in 187@& dhe subsequent expansion of
telephony, the International Telegraph Union beganl885, to draw up international

legislation governing telephony. With the inventionl896 of wireless telegraphy — the
first type of radio communication — and the utitia of this new technique for

maritime and other purposes, it was decided to eoea preliminary radio conference in
1903 to study the question of international regoket for radiotelegraph

communications. The first International Radiotetgdr Conference held in 1906 in
Berlin signed the first International Radioteledrafonvention, and the annex to this
Convention contained the first regulations govegniwireless telegraphy. These
regulations, which have since been expanded anskedeby numerous radio conferences,

are now known as the Radio Regulations.

The year 1920 saw the beginning of sound broadhasti the improvised studios of the
Marconi Company, and in 1927, the International iR&bnsultative Committee (CCIR)
was established at a conference held in WashinDt@ The International Telephone
Consultative Committee (CCIF, set up in 1924),Ititernational Telegraph Consultative
Committee (CCIT, set up in 1925), and the CCIR weegle responsible for coordinating
the technical studies, tests and measurements lbamigd out in the various fields of

telecommunications, as well as for drawing up iméional standards.
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The 1927 International Radiotelegraph Conferense allocated frequency bands to the
various radio services in existence at the timee(fj maritime and aeronautical mobile,
broadcasting, amateur and experimental), to engteater efficiency of operation in

view of the increase in the number of radio comroaton services and the technical

peculiarities of each service.

At the 1932 Madrid Conference, the Union decidedctimbine the International
Telegraph Convention of 1865 and the Internatidtediotelegraph Convention of 1906
to form the International Telecommunication Coni@mt It was also decided to change
the name of the Union to International Telecommaitndm Union. The new name, which
came into effect on 1 January 1934, was chosemaojpepy reflect the full scope of the
Union’s responsibilities, which by this time coverall forms of wire line and wireless

communication.

In 1947, after the Second World War, ITU held afeocence in Atlantic City with the
aim of developing and modernizing the organizatldnder an agreement with the newly
created United Nations, it became a UN specialaggehcy on 15 October 1947, and the
headquarters of the organization were transfemetO48 from Bern to Geneva. At the
same time, the International Frequency RegistraBoard (IFRB) was established to
coordinate the increasingly complicated task of agamg the radio-frequency spectrum;
the same year, the Table of Frequency Allocatiamspduced in 1912, was declared
mandatory.

In 1956, the CCIT and the CCIF were merged to ftmm International Telephone and
Telegraph Consultative Committee (CCITT), in ortterespond more effectively to the

requirements generated by the development of tiwesé/pes of communication.

The following year was marked by the launch of fingt artificial satellite, Sputnik-1,
and the beginning of the space age. In 1963, tis¢ geostationary communications
satellite (Syncom-1) was put into orbit followiniget suggestion, made by writer Arthur

C. Clarke in 1945, that satellites could be usedHe transmission of information.
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In order to meet the challenges of new space conuations systems, in 1959 CCIR set
up a study group responsible for studying spacé radmmunication. In addition, an
Extraordinary Administrative Conference for spaoenmunications was held in 1963 in
Geneva to allocate frequencies to the various spacéces. Subsequent conferences
made further allocations and put in place regutetigoverning the use, by satellites, of
the radio-frequency spectrum and associated odiigs. In 1992, allocations were made
for the first time to serve the needs of a new kofdspace service using non-
geostationary satellites, known as Global MobilesBeal Communications by Satellite
(GMPCS). The same year, spectrum was identifiediNbr-2000, the ITU-developed
next-generation global standard for digital mobdkephony. IMT-2000 now harmonizes
incompatible mobile systems while providing a tachhfoundation for new, high-speed
wireless devices capable of handling voice, dathcamnection to online services such as

the Internet.

In 1989, the Plenipotentiary Conference held ineNrecognized the importance of
placing technical assistance to developing cowiethe same footing as its traditional
activities of standardization and spectrum manageémio this end, it established the
Telecommunication Development Bureau (BDT) to stgp efforts being made to

improve communications in the developing regionthefworld.

At the same time, against a background of incrgagilobalization and the gradual
liberalization of world telecommunication marketise Nice Plenipotentiary Conference
initiated a re-evaluation of the Union’s structyreperation, working methods and the
resources allocated to enable it to achieve iteabves. The conference established a
committee of experts whose task was to make recadations on changes which would
ensure that the Union continued to respond effelstito the needs of its members. In
1992, a plenipotentiary conference, known as thdithahal Plenipotentiary Conference,
took place in Geneva and dramatically remodeled, With the aim of giving it greater
flexibility to adapt to today's increasingly comgpleinteractive and competitive

environment.
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As a result of the reorganization, the Union waseasthlined into three Sectors,
corresponding to its three main areas of activigiefommunication Standardization
(ITU-T), Radio communication (ITU-R) and Telecomneation Development (ITU-D).

The new system also introduced a regular cycleooferences to help the Union rapidly

respond to new technological advances.

The Kyoto Plenipotentiary Conference in 1994 adogtes first-ever strategic plan for
ITU, which advocated a more client-oriented apphoand programme of activities

centered on the changing roles, needs and funabioiid) members.

In addition, the Kyoto conference established therl@V Telecommunication Policy
Forum (WTPF), an ad hoc meeting which encouragesfrite exchange of ideas and
information on emerging policy issues arising fréhe changing telecommunication
environment. The first WTPF was held in Genevad86@L.on the theme of global mobile
personal communications by satellite, the secondséemeva in 1998, on trade in
telecommunication services, the third in 2001, atsGeneva, on Internet Protocol (IP),

and the fourth will be held in 2009 in Geneva oa tibpic of convergence.

2.3. Mass Media in Ethiopia

2.3.1. History of Ethiopian Mass Media

History illustrates the persistence over more ttvem thousand years of the Abyssinian
literary tradition, a phenomenon otherwise unknawm\frica, since other early scripts
and language, notably those of Egypt, fell out €& and were forgotten long before the
dawn of modern history. Moreover, Ethiopia has lemgoyed, thanks to the church, a

certain degree of popular literacy.

The printing of Ethiopian works in Europe dateskotwithin a century of the invention
of printing. In 1513, The Book of Psalms and thengof Songs which is Solomon’s
were printed in Geez, in Rome. In 1548, a trarstatif The New Testament in to Geez

was published in Rome. Early in the seventeenthucgnaccording to the historian
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Elaine Sarcream, Portuguese missionaries werearmgirgligious books within Ethiopia.
And in the latter half of the nineteenth centuilye tearliest verified printing ventures
centered on the Ethiopian Red Sea Port of MassWita. this brief introduction to the
Ethiopian mass media, we will see the evolution dexeklopment of print and electronic

media and its regulation since its evolution.

Print Media

In October, 1863, the first printing press wasddtrced in to East Africa in Emperor
Thewodros’s time. Lorenzo Biancheri, a lazaristhEat who had been appointed
apostolic vicar of Abyssinia, brought to Massawanaall printing press and a sort of
Amharic type cart. Father Biancheri called hims#finter of His Majesty Emperor

Theodros” and published an Amharic catechism wlappeared in 1864. In 1879, a
second printing effort was made in Keren, an AnthaBeez grammar was printed by
Lazarist missionaries. In 1885, the Swedish EvacgleMission established their first

small press at Monkallo, near Massawa, and latei885, transferred to Asmara.
Ethiopian literature consists primarily of religewvritings, in the first instance of free
translation from Greek Syriac, and Arabic text. \Whihe writings are original, they tend
to be either exposition of traditional beliefs amtdals of the church, eulogies of saints,

or expression of pious fantasy or religious themes.

These publications, however, did not have much paeent impact on the development
of journalism in Ethiopia through the use of thett®n word. Hand written manuscripts
are ancient, and the early printing efforts indéic&iow long it has played a role in

Ethiopian history.

The development of modern periodicals can be tramdg to the last years of the
nineteenth century or the first years of the twethtcentury. Before the advent of modern
mass communications, news was first made publiarbyAwaj Negari (Official Herald)
stationed on a high tower in the capital in AddisaBa. The awaj - as an institution
which has played persistent historical roles thtoagengthy period of Ethiopia's past,
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embodied significant concepts, functional and syimbElements as well as methods and

techniques of communication.

The development of modern journalism began in ftihiowith the introduction of
modern or formal education, during the last yedr&mperor Menelik's eventful reign
(1889-1913). Next to the Adowa war with Italy, ttmst important modern event in the
Ethiopia of Menelik was the development of commatans. The reign of Menelik is
especially interesting in that it is a prime exaenpt a country and time in which a ruler,
for whatever motive, recognized the value of comitations and communication

technology.

The beginning and expansion of modern publicatiaristhiopia was directly connected
with the setting up of printing presses. The esthbient of the printing press was a

necessary prerequisite for the publication of nepsps, magazines, etc.

Father Bernard, a Franciscan missionary, is gdgecetdited with publishing the first
duplicated publication Bulletin de la Leproserietd@ar in French and Amharic, which
first appeared at Harar in 1890. The publicatiors waainly to win support for the
campaign against leprosy. It continued until 1908 &ather Bernard purchased a small
printing press from the French firm of Raguneot axganded his operations. And his
publications began appearing in the French languader the tide Le Semeur d'Ethiopie
(The Sower of Ethiopia). Though mainly in Frendhgdcasionally included special items

in Amharic.

Just before the turn of the century, the first Anthaewspaper, if it can be so called, was
a handwritten sheet produced every week by Blaftar&Egziabher. He was an Eritrean
patriot and was imprisoned by the Italians at Na&ha hostile barren island off the coast
of Massawa. He later joined Menelik after the leattf Adowa becoming a kind of court

satirist. Fifty copies of each issue of his newgpapere printed and the paper was an
important manifestation of the times as it emphasithe need for unity, strength and

modernization and aroused considerable interespumt circles. Blatta Gabre Egziabher
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was said to be highly critical of the feudal offils around Menelik. It is no wonder that

he had long lost royal favor by the time of histtiea 1914.

In 1902, the first real Amharic newspaper was idsue Addis Ababa by a Greek

business-man called Andres E. Kavadia. This comlyl@tmharic newspaper was called
Aimro (intelligence), a name which was given by Mg himself. It was a four page

weekly and its earliest issues were written by hand had a circulation of only 24

copies. A few months later, Kavadia obtained a idaphg machine and its circulation

eventually reached 200 copies. Many of these paitidics were poorly written and even
less appealing in appearance. Their range of sulvjatter was restricted, and circulation
was necessarily limited to the immediate area dflipation. The mimeograph and the
small private printing presses were manually ogeratnd were the most sophisticated
means of publication in general use.

In 1921, Ras Tefari Mekonen founded a printing pres what is now the campus of
Addis Ababa University, then the Genete Leul Pake it was named after him, as the
Tefari Makonen Press, and most of the equipmenthaasl operated and with Amharic

and French type face and imported from Germanys ptinting press was soon given the
name “Berhannena Salam” (Light and Peace), latebdoome the largest printing

establishment in Ethiopia. At this time “Aemro” wasdergoing one of its long periods
of suspension, and the only news paper appearitigamy regularity was the French —
language bi-weekly “courier d’ Ethiopie”.

In 1923, four additional printing presses were oigd from Europe. And a year later in
1924, when Ras Tefari Mekonen the Regent and hgpafent, returned from a tour of
Europe, the first issue of a new weekly newspaperhannena Selam(light and peace)
was established. It was printed on the press ofsdmae name and edited by Gebre
Kiristos Tekle Haymanot, a native of Axum who haeeb educated at the Swedish
Mission at Asmara. Each Thursday two horsemenibligegd 500 copies of the journal
throughout Addis Ababa. In the same year Kavadesuimed publication of Aemro

which was produced on the government press.
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Berhannena Selam was a special propaganda maamthémgortant lobbyer for Ras
Teferi Mekonnen who later became Emperor Haile Setal. Using the newspaper,
priests in their daily teaching and governmentotdfs in their speeches, had to praise
Tefari Mekonnen and tell others of his greatness lkandness, wisdom and leadership,
and that he had no comparison in his time. BerhaaSalam helped Haile Selassie in his
peaceful transition from Regent and Heir Apparertis Majesty Emperor of Ethiopia.
The communications media were fully controlled bg government in order to advance
its objectives under the protection of a very stajdvernment. Haile Selassie was always
very keen to use the media, the modern news madigedl as the traditional channel.
Propaganda was always an important weapon in thgeEoris rule, and he had used this

instrument of rule with undeniable effectiveness.

The other important factor concerning the Ethiopmass media in the past was the
nature and method of censorship in Ethiopia. Thdugddom of speech and freedom of
the press were provided for in the constitutiomsgguent legislation placed strong limits
on the press. All branches of the mass media had beder strict government control.

The daily newspapers as well as the radio had aweayded to exclude pieces that had

anything to do with highly controversial matters.

Modern newspapers as well as the development ohahiem in Ethiopia were a post-
1941 phenomenon. The printing presses, which wbendoned or damaged by the
retreating Italians were turned on and started ytdn. One of the first periodicals to be
published after the country's liberation in 1941svilae Daily News Bulletin. Published
by the government, it was mainly distributed to rhens of foreign embassies that were
established in the capital in the 1940s. It appkareEnglish and French and it was still

being printed as late as the early 1970s.

Sendek Alamachin (Our Flag) was established tobcale the 1941 victory over the
Italians. It was inspired by Banderachin (our Bajribe field paper of the liberation
forces and was a popular weekly and bilingual malion for several years, appearing in

Ambharic and Arabic.
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The two popular and official newspapers that egistiter 1941 were Addis Zemen and
The Ethiopian Herald. Addis Zemen (New Era) stagedn Amharic weekly newspaper
and was established in 1941, while The Ethiopiaraldevas established in 1943, also as
a weekly. These two newspapers are always congiderge the nation's most influential
dailies. They were published as Ethiopia's firstliesm in 1958, when the inaugural
meeting of the United Nations Economic Commission Africa took place in the
Assembly Hall of the Ethiopian Parliament. The otlmportant newspapers in the
development of journalism in Ethiopia were L’Ethiep’ Aujourd hui and Yezareitu
Ethiopia (Ethiopia Today) originally in 1952 as ambined French-Amharic weekly.
Since 1965, it has been published wholly in AmhaFwo other influential newspapers
in Eritrea established after reunion were Hibretifl) since 1956 and Ethiopia in 1961
published in Tigrigna and Amharic respectively.

The first private newspapers, the Voice of Ethioaral Ye Ethiopia Dimitse, were in
circulation from the mid-fifties to the early si@f. They were published by the National
Patriotic Association though the Ministry of Infoation was responsible for overall
supervision. Later, magazines like Addis Reportad aMennen came as bilingual
publications in Amharic and English. They were gapamong the elites in the capital.
The magazines focused on arts, social affairs and limited extent on criticism of

government policies.

Radio Broadcast

The broadcast media, in particular radio was &sthblished in 1935 at Akaki town in
south-eastern part of Addis Ababa. The time coetidith the Italian invasion of the
country. To prevent the use of the station by tladéiah invaders, Ethiopian soldiers
wrecked the installations immediately before theval of fascist troops in Addis Ababa.

The fascist, however, installed and expanded radmvices for dissemination of their
propaganda. When the Italian invaders were foragdobthe country by the liberation
forces, they dismantled the broadcasting facilitesrder to prevent Ethiopian citizens
from listening to any news broadcasts or progratnsadio station left behind by the

Italians was the only transmitting station fittedhw7.5 kilowatt short-wave equipment.
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This was restored and put in to operation. Gragluatio transmission facilities and
programming were expanded. Radio has been the mefestive medium of

communications in Ethiopia, as it is in most depelg countries. The mountain terrain
of most of Ethiopia has always been difficult angbensive in the expansion of printed

media and natural barriers to internal communicgtio

The spoken word, the radio broadcast, is the nmpgbitant channel of communication.
In fact, Ethiopian radio appears to be unique ino&fin not having been established by a
colonial power. Broadcasting has been used as strument of unification, to help
overcome the internal linguistic and ethnic diwsowhich geography has perpetuated

over Ethiopia's long history of independence.

Actually, normal and regular radio broadcasting dregn Ethiopia in 1941, after the
Ethiopian victory over the Italian Fascists. Whée government broadcast began, the
program was simply a daily news bulletin, music godernment announcements. With a
total power of 10w, a staff of seven including teickans, prepared four hours of

programming per day from a single impoverishedistud

A Press and Information Department had been estealiin the Ministry of Pen, in
1942, and took over program responsibility. Tenrgekter the department was
transferred to the Ministry of Finance. It was @59 that the Ministry of Information

began receiving an annual budget, although it vea®fficially gazetted until 1964.

In 1960, with the existing antennas and the twatsWave transmitters, it was possible
for the first time to start international broadceansmissions to Europe, West Africa and
the Middle East. The modest programming schedul&9dfi had meanwhile developed
into domestic programs of news, views and musicdaoted in Amharic, Somali,

English and Arabic. In the early 1940s, for insenRadio Ethiopia's broadcasts could
hardly scale the surrounding hills of the city. Batter the new facilities installed in

1960, Radio Addis Ababa as the Voice of Ethiopiaswnabled to transcend the limits of

its home service program and introduce regularstrassion of programs in French and
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English to West and North-West Africa and Westeunoge; in Arabic to North Africa
and the Middle East, and in Swahili to East andta¢Africa.

Before 1966, the facilities of Radio Ethiopia inddd: a medium-band station of 100
kilowatts operating on 6185kilocycles; a 41-metandb of 100 kilowatts operating at
7290 kilocycles, and a 41 meter band of 10 kilogvatta frequency of 9610 kilocycles all
in Addis Ababa; a medium-band station of 50 kilawain a frequency of 940 kilocycles
in Asmara, and a medium-band station of 100 kiltsvaperating at 840 kilocycles in

Harar. But, in 1966 with the inauguration of threew high-power, medium-wave

transmitters in Addis Ababa, Asmara and Harar, ®&dhiopia took a giant step forward
in the quality and reception of its domestic sezvi¢heir combined power increased
Ethiopia's medium wave capability 250-fold. Moregver the first time Radio Ethiopia

began originating broadcast signals from provinceters as well as from the capital
city. It used to broadcast 18 hours a day in niegliages. In anticipation of this
broadened scope, the name of the service was ahamd®56 from the original 'Radio

Addis Ababa’ to 'Radio Ethiopia'.

In early 1970 the government estimated that itSordmoadcasts were reaching an
audience of approximately 5 million persons, orgidy 20 percent of the total

population. The number of receivers in use wasnegéd at 500,000.

Another facility which was developed in Ethiopiarithg the 1960s was Radio Voice of
the Gospel (RVOG) which also played a vital roléhe Ethiopian mass communication
service. Owned and operated by the Lutheran WoddeFation, Radio Voice of the
Gospel was given a franchise to build and opera@hiastian Radio Station in Addis
Ababa in 1959. The station was officially opened1®63. Legally, the station came
under the jurisdiction of the Ethiopian Ministry dfformation and in practice the
Ethiopian Broadcasting Service maintained a liaisfiiter to keep the station informed

of government policy concerning broadcast coverdgrirrent events.
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RVOG's principal priority was broadcasting interoaglly. It used two 100w. Short-

wave transmitters beamed to other parts of Afri@aylon (Sri Lanka), China, India and
the Middle East. Short segments of English and Arolveere also broadcasted by one of
these transmitters, using a non-directional antefaraEthiopian audiences in the more
distant parts of the empire. It also used a lkwiomdvave transmitter to serve local
Ethiopian audiences in Amharic, English and Freddthough RVOG depended for the
bulk of its programming on feeder studios, it proeld daily news programs in a dozen
languages from its own studios in Addis Ababa. RV@&s nationalized in 1977 and

was later called the International (External) Sexwof Voice of Revolutionary Ethiopia.

TELEVISION

November 2, 1964 was the day of Ethiopia’s firvision broadcast. The installation of
equipment in Addis Ababa's New City Hall had beempleted in the record time of 19
days, utilizing vidicon cameras and a single studibis was done not only because
Ethiopia needed to catch up with the rest of thaldvin the development of its
information services, but also because televisias & potent medium of education and
an important tool in shaping Haile Selassie's paabty cult. Besides, it was the time that

the Organization of African Unity was establishedAddis Ababa.

Eth. Birr 600,000 (about US Dollars 250,000) wasngpin setting up the Ethiopian
Television Service. The annual running cost waisneséd at Eth. Birr 500,000. Revenue

for the service used to come from advertising &edgovernment.

When the Ethiopian Television was established, u@inothe British firm Thomson

Television International, Ethiopia had got Eth.rB00,000 loan from a British Bank for

the purchase of equipment. The original instalfatwas completed by Thomson
Television International, which also provided asgise in the selection of equipment,
hiring of expatriate personnel and getting thei@tabn the air. It also recruited key
personnel on the spot to work with enthusiasm oaltin inexperience. Nevertheless, the
staff learned rapidly on the job and after itstfinsonths of trial-and-error experience,

began turning out highly acceptable, live, locabggamming and locally filmed news
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sequences. Subsequently, three members of the apnogtaff and three of the
engineering staff attended 16-week courses at tloen§on Foundation in Scotland.

At the beginning, television programming was buetewith a preponderance of foreign
filmed material. Gradually, the proportion of logaproduced, live material has been
increased. At that time, the most significant pamgming change was the introduction of
educational television in October 1965, althougmmat longer exists. When television
started, Addis Ababa had about 500 sets. Two ya#sin 1966, this had been expanded
tenfold to over 5,000. As the years went by televissets increased rapidly, but there

was a notable shortage of spare parts and techasicia

Educational Mass Media

The Educational Mass Media Centre, which has bestabkshed by the Ministry of
Education, has also played an important role irddaeelopment of mass communications
in Ethiopia. When educational television did fiyaditart in Ethiopia, in 1965, its scale
was modest. The idea was to equip the Ethiopianisiinof Education to harness the
potentialities of educational technology for mulfipg the effectiveness of Ethiopia's
very limited educational resources. In October 1968 educational service went on the
air. Two programs were broadcast daily to fifteesamdary schools in Addis Ababa.
Since recording facilities were not available, peygs had to go out live; and not having
its own studios, Education Television had to use Khinistry of Information's small
studio. These production conditions were far fral®ai, but enthusiastic reactions from
students and teachers alike during that first yessuaded the Ministry of Education to
further strengthen the effort. Educational telemiscame into systematic use in Ethiopia
before educational radio, though radio had, of seubeen in general use for many more

years than television.

Media during the Derg Regime
The difference between the past and the Derg tia® mainly in content. But there had
never been any drastic change or improvement. Qheeledia Committee of the Ten

Year Development Plan commented as there were njor niifferences between
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newspapers of the then time and the newspapessyears back. This was the same for
the broadcasting media. It was still backward, ntonous and unbalanced in its content.
Inefficient and slow reporting, a lack of interegtinews and analysis, and insufficient
technical means needed for the proper functionfngeaspapers, all helped explain why
the Ethiopian press was not considered a signffisaaial institution compared with the
press of other developing countries. It was veryfilam being a quality press and lacks
skill and creativity. All newspapers carry lengegitorials on the second page and it was

normally the reflection of government and partyipol

During the time of Derg, there were other new nepgps, of which the dominant one
was Serto Ader (Worker). It was the official orgahthe Central Committee of the
Workers' Party of Ethiopia. It was established 8v9 and was published weekly on
Thursdays and had a circulation of 200,000 copgMthiough its analysis and emphasis
on important national and international issues s@®etimes sound and useful for its
readers, it lacked simplicity and becomes monoteramd highly ideological and full of

Marxist and Leninist propaganda.

The front page of Serto Ader, normally covers tgoeial column and carries reports on
important issues of the week, whereas the thirdepagually contains a theoretical
column, where important theoretical issues, pddity the teachings of Marxism-
Leninism were elaborated. Serto Ader was sold aisttilmuted only through party
structures, party committees and 'discussion forimdifferent government and private

organizations, and was not available from news tsg@md distributors.

Abiotawi Police was a fortnightly police newspapehich has existed since 1961. It is
published by the Ethiopian Police Headquarters @mzk had a circulation of 100,000.
Due to its sensational crime reporting, throughytbars it has won quite a good number

of readers.

Tatek was a weekly Army newspaper and had a ciionlaof 28,000'copies. It was

established in 1957 and was published by the Irdtion and Public Relations
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Department of the Armed Forces. It was mainly disted among the members of the

Armed Forces.

Meskerem was a Marxist Leninist theoretical journ&lthe central committee of the
Workers’ Party of Ethiopia. It came in to beingli881 and had a circulation of 117,000.

Its purpose was to spread the Marxist —Leninisbloigy.

Radio Ethiopia, which was called Voice of Revolatoy Ethiopia, in its two national
and international services, used to transmit o0& Hours week in nine languages over

three radio stations.

The National Service had two regional radio stajoone in Asmara with 50 kilowatt
medium wave and the other in Harar with 100kilovma¢tdium waves. The main National
service used to broadcast from Addis Ababa in tlstemt-wave transmitters each 100

kilowatt power. It had seven production and broatistudios.

The National Service was broadcasting in five laggs, Amharic, Oromiffa and
Tigriana from Addis Ababa; Amharic, Tigrigna andgiié from Asmara; and Oromiffa
and Somali from Harar. The two regional station®Asmara and Harar, although they
broadcast with the general objective and progranierd of the National Service, give

special attention and emphasis on the particulaatson in their respective areas.

To sum up, information, guidance and entertainnaet considered among the most
important functions of Ethiopian press. Lack ofopities, shortage of skilled manpower,
financial constraints, too much ideological empkaand propaganda, the political
sensitivity and confusion, particularly during tberg Regime have generally retarded

press development in the country.
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2.3.2. The Ethiopian Mass Media Today

(A) Broadcast Media

Radio

Currently, Radio Ethiopia (National Service) opesatfive 100KW short wave

transmitters and two 50KW medium-wave transmit@msg six 100KW medium wave

transmitters. The short-wave transmission covensosi the entire population of the
country. The medium wave transmission covers 7@qmérof the national territory.

Radio Ethiopia transmits programs from Addis AbaBarrar, Metu, Bahir Dar, Dessie,
Bale Robe and Arba Minch stations in eight localglaages - Amharic, Oromiffa,

Tigrigna, Somali, Afar, Harari, Nuer and Agnuak. eThotal estimated number of
receivers in use in Ethiopia in 2002 was 15.2 onllilt is believed that this number has

increased significantly.

On the other hand, English, Arabic, and French ganog constitute the external service.
English language broadcasting service is availbbth in national and external services.
In addition, relay stations have been built andaperational in Bahir Dar, Arba Minch,
Dessie and Robe enabling Radio Ethiopia to coveu@al0 percent of the country in
medium wave. With the large rate of illiteracy, thajority of the people prefer to tune to
radio for the latest information. Total number afoyees in Ethiopia Radio is 618. Out
of whom journalists and technicians are 342 andstigporting staffs are 276. Ethiopia
Radio receives domestic news and information piilgn&y assigning its own reporters

and from regional bureaus, ENA and WIC.

Frequency Modulation Broadcast (FM) started trattemgi programs in June 2000. It
was established under Radio of Ethiopia, and igceis on the air for 18 hours a day.
The FM 97.1 station mainly focuses on urban issdé&® transmission is 2.5kw and
confined to Addis Ababa and nearby towns. Curreiklgre are two more stations in the
capital owned by private broadcasters based orir$teofficial issuance of license by

Ethiopian Broadcast Agency. Radio Fana was foumué&tbvember 1994 and broadcasts
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its programes in four local languages: Amharic, rAfaromo, Afar and Somali. Its
transmission can be tuned in all over the countrys®v1 and SW2 and on MW in the

capital.

There are number of regional radio broadcasts orrhese include the Amhara Region
Mass Media Agency which was established in 2004 Mbice of Revolutionary Woyane
in Tigry region, Harari Community Radio, Dire Dawd/l 106.1, Debub FM100.9 by
Southern Nations, Nationalities and Peoples stadi®dAgency and Addis Abeba Mass
Media Agency. Internationally, daily transmissiofrem the Voice of America in
Ambharic, Oromiffa and Tigrigna languages, and Rddeutsche Welle in Amharic are

received throughout the country.

Television

When television initially began service in 1964wias only possible to serve a limited
number of residents in Addis Ababa with the helpame 500 TV sets. ETV expanded
in the 1980s and it currently has 26 transmitter®ss the country, with all the studios
located in Addis Ababa. It began to broadcast wailbte to reach distant areas of the

country and to receive and re-broadcast live ional programs in 1980.

ETV was providing service in two languages only (#emc and English) until 1991.
However, since 1991, the station is transmittinggx@nd programs in four languages
(Amharic, Oromiffa, Tigrigna and English). Transei@ coverage of ETV until 1992
was not more than 30 percent of the total aredetountry. But with the installation of
nine additional transmitters its coverage is nowpB&ent of the country. ETV has also
installed its second channel (ETV2) for Addis Abapal its environs in 2001 and it is
currently being used by Addis Ababa Mass Media AgerThe language services
prepare their own programs, and some domestic newaso fed by two national
agencies-ENA and WIC. ENA (Ethiopian News Agencygswestablished in 1942 and
now it is networked by computers with 15 main bfanéfices and 22 sub-stations. WIC
(Walta Information Center) was established in 128®1 now has 16 branches with

computer network. . ETV broadcasting is financeurfrannual license fees (for TV sets),
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government subsidy, advertising and program spshgarit produces 70 percent of its
programs locally and imports the rest from abrodvertising is playing a larger role

than previously in all media and it occupies almidspercent of ETV programs.

(B) Print Media

The Ethiopian press reaches a much smaller puidic the broadcast media. Newspaper
readers are to be found mostly among the eliteushdn population representing about
17 percent of the total population of the counfyess coverage for the remaining 83
percent living in rural areas is severely hampdrgdhigh rate of illiteracy. High cost of
printing and poor communication between towns amclrareas are also additional
factors. Hence, the number of newspaper circulatiothe country is still below 2 per
1000 which is lower than the minimum standard setUBIESCO more than 40 years

ago.

Currently, there are only three dailies in Ethiogize Daily Monitor (private), Addis
Zemen and the Ethiopian Herald (government). Thetlgo government newspapers are
published by the Ethiopian Press Agency and, intiatdto news, feature stories and
regular columns, their content include official teexand official announcements. The
private press was banned during the military regithas only after the change of
government in 1991 and the legal recognition oédieam of the press under proclamation
No. 34/1992 that a sizable number of newspapersnaaghzines started to appear in
Addis Ababa.

The period after 1991 has been given a unique placthe history of Ethiopian

journalism. This is so because of two reasons anmmthgrs. The first is that pre-
publication censorship was outlawed. Accordinglye tinstitutional procedure to get
permission for publication and circulation was bashand the institution executing such
process was also abolished. Secondly, press owpex$ich had been monopolized by

government and party for years was permitted teapei citizens.
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During this period, the first private newspapelryyita — was started to be published in
January 1992. It was a weekly paper publishedcandlated on Wednesday focusing on
general issues. Here, general issues refer to agonsocial and political issues together.
Following lyyita, more than 630 newspapers and tiZ@azines had taken press license,
from which 401 newspapers and 130 magazines haswe jpeblished and circulated in
the period after the press proclamation to Febr2®&35. Among these, some of them
relinquished before a month or half a year and déely others survived for years. Even
though the number vary from time to time about 8Wspapers on average were being
published monthly, for example in February 2005reéheere 83. According to the
Department of Press Licensing and Supervision @ ttien Ministry of Information,
among these newspapers 5 belonged to governmer@redpapers of political parties, 8
were owned by religious institutions and the renmgn66 were published by private
individuals. From the private ones, Tomar can b&das the oldest established on
November 30, 1986 E.C. From 66 newspapers righarbethe May 2005 election, 32
focused on issues of general interest such as sgongocial and political while 34
focused on issues of special interest of which &ewon sport and the rest focusing on
arts, business & advertisement and religion. Howeafter the 2005 disputed election,

the number of newspapers has greatly reduced.
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Discussion Questions

1.
2.
3.

Discuss the concept of communication media.
Discuss the modalities of media communications.
Briefly discuss the factors contributed to the dagievelopment of:
I. Paper and print media,
ii. Electronic media
a. Radio
b. Television

c. The computer

.Discuss the impacts of communication technologiesthe evolution and

development of mass media.

.Discuss the major contributions obtained from comitation media and

technologies.

.Discus and analyze the regulation of global comwgation: allocation and

regulation of radio waves. In your discussion, od&s the jurisdiction, the

applicable law and the role of ITU.

. Discuss and analyze the issues regulated by ITU.

. Briefly describe the development of mass mediatmdpia from Mennelik 1l to

the Derg regime.

. Describe and analyze the nature and method of c&mpaluring the imperial and

Derg Regimes.

10.Discuss and analyze the analysis and emphasiseambwsr the Ethiopian mass

media during the last three regimes with compagson

11.Evaluate the freedom Ethiopian mass media todag iraview of international

media principles.

12.Discuss two most significant measures taken byEfRRDF government on the

Ethiopian mass media, which can be taken as theecostone’ for the
development of the present mass media in Ethiopia.
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CHAPTER 3
THE PRESS UNDER ETHIOPIAN LAW

Chapter Objectives

After successful study of this chapter, studentsexipected to achieve the following core
objectives:
« Understand the regulation of press under Ethiojaies,

Understand the core principles of freedom of piasmternational conventions

and national laws contexts,

Understand the elements of press as enshrinedeémational and national laws:

Understand the manner of regulation, registratiwhlacensing of the press,

Understand and analyze the law on Access to Infiiomaand understand
Classified Information in other Jurisdictions tongmare and contrast with the

exempted information under the Ethiopian Accegsftrmation proclamation,

Understand and analyze the responsibilities, ptgins and penalties of the press
as are provided under the 2004 Criminal Law, #oee of the Mass Media and

Access to Information Law/Proc. No. 590/2008, atiteplaws

3.1. Principles of Press Freedom under the FDRE Constitution

The FDRE Constitution provides for the guaranteefreedom of expression under

democratic rights section in article 29.

Article 29: Right of Thought, Opinion and Expressio
1. Everyone has the right to hold opinions withoueifgrence.
2. Everyone has the right to freedom of expressiohowit any interference. This
right shall include freedom to seek, receive angarhinformation and ideas of
all kinds, regardless of frontiers, either orallyp, writing or in print, in the form

of art, or through any media of his choice.
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3.. Freedom of the press and other mass media aeddra of artistic creativity is
guaranteed. Freedom of the press shall specificatiglude the following
elements:

(a) Prohibition of any form of censorship.
(b) Access to information of public interest.

4. . In the interest of the free flow of informatiadeas and opinions which are
essential to the functioning of a democratic orddre press shall, as an
institution, enjoy legal protection to ensure ifgeoational independence and its
capacity to entertain diverse opinions.

5.. Any media financed by or under the control of $tate shall be operated in a
manner ensuring its capacity to entertain diversityhe expression of opinion.

6. These rights can be limited only through lawschkare guided by the principle
that freedom of expression and information canretimmited on account of the
content or effect of the point of view expresseajal limitations can be laid
down in order to protect the well-being of the yguand the honor and
reputation of individuals. Any propaganda for was avell as the public
expression of opinion intended to injure human iygehall be prohibited by
law.

7.. Any citizen who violates any legal limitationstbe exercise of these rights may

be held liable under the law.

This provision of the constitution reaffirms predssedom as it already was exercised.
Nevertheless, there are some reservations notedrng stakeholders like ARTICLE 19
(XIX). Leaving aside those related with broadcagtiklX has some concerns about the
way Article 29 (3) (b) and 29 (6) are phrased. @ti29 (3) (b) guarantees “access to
information of public interest.” According to XIX:
“It does not define “public interest” and it will psumably be up to the authorities,
at least in the first instance, to decide on whidibimation is of public interest and
what is not. This term is susceptible to wide iptetation, creating a window for
potential abuse and denial of access to information
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It is recognized under international law that acgés information is a fundamental
component of the right to freedom of expressioner@hshould be a strong
presumption in favor of access to information sabjenly to clearly defined

exceptions established by law. Any limitation as tight must meet the conditions
imposed by Article 19(3) of the ICCPR.... In partculsuch limitations must be
clearly and narrowly defined. The term ‘public irest’ does not meet this s
standard. Furthermore, what the authorities deenbéoof public interest is not a
legitimate limitation to the right of access.”

The other concern of XIX is on Article 29 (6). Thisovision prohibits “any propaganda

for war as well as the public expression of opiniotended to injure human dignity.”

This Article has vague phrases like ‘human dignias commented by XIX, and it goes

on:

“While the former is consistent with Article 20(bf the ICCPR, the latter
prohibition appears to go beyond what is permittedier international law. Article
20(1) of the ICCPR provides for the prohibition w of war propaganda.
Protection for reputation, as provided for by de&dion laws, is an extremely
complex area of law....There is a great risk thatimpte, vague constitutional
provision of this sort will be abused.

For example, much legitimate political campaigningll be intended to injure
human dignity. The exposure of corrupt practicey edao be said to fall foul of this

constitutional rule, even though it is of some puishportance.”

The same sub-article also states that in orderdtegt the well being of the youth and,

the honor and reputation of individuals, limitatsocan be imposed by law. Even though

the goals are legitimate limitations on press fomed according to XIX, “...these

provisions fail to place conditions on the scopé¢hefe limitations, which is necessary to

ensure that they are not abused. In particulay, sheuld be required to be necessary in a

democratic society for protecting these interdstghis regard, the Constitution fails to

conform to international standards.”
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These are legitimate concerns raised by XIX. Withie necessity of amending the
provision, the Constitution itself provides a saat for the gapes identified above.
Article 13 (2) states:
The fundamental rights and freedoms specified ig@napter shall be interpreted
in a manner conforming to the principles of the \dmgal Declaration of Human
Rights, International Covenants on Human Rights #mdrnational instruments
adopted by Ethiopia.

This provision provides the necessary guaranteenstgabuse in interpreting the
provision by the authorities. It is clear that flegislature and the courts must consult
those international instruments and their standdrie interpreting or applying Article
29 and also any other law that has something twittofreedom of the press since it is
made mandatory by the Constitution itself whichthe supreme law of the land,
according to Article 9.

3.2 Regulation, Registration and Licensing of Press

The Proclamation to Provide for the Freedom of Pness (No. 34/1992) was adopted
based on the Transitional Charter of Ethiopia. EWteough a new Constitution was
adopted in 8 December 1994 (in force from 21 Aud@85), the press law has not been
changed until now. But recently, a new law “FreedohrMass Media and Access to
Information Proclamation” has been enacted but périt (part Ill on freedom of
information) will be in force one year after pulaion. Discussion on this will be
provided in a latter section however, the followiligcussion based on the previous law
is important as it shows the issues regarding dresslom based on the discussion and
standards in chapter one. it also serves as a pbrcumparison between the two press
laws so that students can see their differencdét@dhanges the latter brought about.
The proclamation, in its preamble, recognizes theortance of the press in democracy
in the following words:

“...free press not only provides a forum for citizensfrieely express their

opinion, but also plays a prominent role in the tesion of individual and
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peoples’ rights and the development of democratitue as well as in affording

citizens the opportunity to form balanced viewsvarious topical issues and to

forward their opinion on the directions and opeaats of governmerifEmphasis
added]

Even though this recognition of the ‘prominent’ealf the press is a positive start the
meaning of the phrase ‘balanced views’ is contreiaér A balanced view may refer to
many different and even opposite views. It depardthe perspective from which we are
looking. What is balanced for the state may notkwfor portion of citizens or the press.
A little more than ‘that balance’ or extreme vieagainst the state or anything may not
be welcomed and this might be an indication asi¢ointention of the state and also what

is coming in the provisions of this proclamation.

Definitions, Registration and Licensing
Article 2 provides definitions of press and joursts.
1."Press” means any establishment of mass media asamewspapers, magazines,

periodicals, journals, pamphlets... pictures, filmatoons, books...”

This definition is too broad and includes smalllsaautlets such as pamphlets in any
small number. This means, the proclamation andigensing, process, responsibilities
and penalties apply on them.
2. “journalist” means any person who is engaged asedlitor, reporter, cartoonist,
graphic artist, photographer, cameraman or techanci exercising such
professional activity as seeking, receiving or emBating news and

information

This definition does not include columnists or femee writers. The Amharic version
(the binding version in case of conflict with thadlish one) includes a phrase that says
“who also respects the ethics of the professioitiis Tmeans, if some journalist violets
some rule of the profession then he/she is no rmgoeirnalist. This has a far reaching
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consequence because first, the state is interferingatters of the profession and second,
it can take away the status of being a journallstmvit feels there is unethical conduct.

Article 3 is ground-breaking in that it abolishasyd'censorship of the press and any

restriction of similar nature...”

Article 4 (1), Purpose of the press:
Press stands for the pursuit of fundamental freedtemocracy, justice, equality and for

the acceleration of social and economic development

On the face of it, this provision seems to advampesitive and agreeable aim. It triggers
a thought such as why do we need press if it doepnomote or ‘stand for’ one or all of
this ideals. The problem is it is wide open for sdand if one goes deeper, it seems to
lose any meaning at all. There are a number oppetives or theories (also practices) of
democracy, justice, equality, social and econonmggetbpment that are different and
even opposite to each other. To mention some geperspectives of all of them, there
are liberal, libertarian, communitarian, socialestd communist but there are also a
number of mixtures of them. The state may advooagof them and require all press to
do so. This provision is also open for abuse in tha state may take punitive measures
by claiming a press did not advance these prestobgectives.

Article 5 extends the right to engage in pressvamis to any Ethiopian. That being
commendable, it depends on what requirements gresed for registration and licensing
procedures. According to international practicehtecal requirements for registration of
the press do not undermine freedom of the predsragas they fulfill the following
conditions:

o there is no discretion to refuse registration, otheerequisite information

has been provided;
o the system does not impose substantive conditipas the media;
o the system is not excessively onerous; and

o0 the system is administered by a body which is iedepnt of government.
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Coming back to the press law, Article 6 requiregosme who wants to carry out press
activity to be registered. This being simple, Agi@ (1) provides for a requirement of
license to be obtained from the Ministry of Infotina or regional Information Bureau,
as the case may be, by providing the following rinfation:

a. the name of the proprietor of the press;

b. the editor-in-chief and the deputy editor-in-choéthe press;

c. the type of the press activity;

d. the address of the head office of the press;

e.the name of the press; and

f. the name and address of the publisher.

According to Article 7 (4), whenever there is chang the above information, the press
must inform such change to the licensing authokiaen we consider this requirement
in terms of the international standard, they dee®&m to be problematic. Without going
further though, there are two problems; one belggé licensing requirements apply to
small print outlets like pamphlets just as theytaltarge and regular press. The second is,
as indicated by international practice, the licegsauthorities are not independent but
rather are part of government. The proclamatioomset® address the second problem
since it provides in Article 7 (2) that the authi@s should give the license within 30 days
from the date of application by the press. If tfelto do so, the provision continues, the
license is deemed to have been given. That appeaesvoid any abuse by these
authorities but it is not clear why it should té{& days to acquire a license. Sub-article 5
provides for renewal of the license annually andhaut any preconditiorbut upon
payment for such renewal and “...unless suspendedancelled by an order of the
court...” The amount to be paid is not determinedsth is left for the authorities to do
so and that could be abused. This provision algesgan indication to the possibility of
suspension or cancellation of license but it is molicated how and why under the
proclamation.All these seem to be manageable until one reaahdbket back of the
proclamation. Article 23 (2) states:

Where any press is found to have contravened thegions of Articles 6 and 7 of

this proclamation; the proprietor, the publisher tire editor-in-chief of the press
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shall be punishable with imprisonment not exceedivgy (2) years or with fine not
exceeding Birr ten thousand (Birr 10,000).

The amount 10,000 Birr is equivalent to 1,000€ bttle more. The big question is why?

There is no answer except a crude one; for fatluregister or for failure to get a license.

Not only that the fine is extremely high considgrthe ‘wrong’ (when most democracies

abolished such system, let alone to punish foaistly) but attaching a criminal penalty

to such simple technical failure sends the mesegepress is a dangerous activity to be
seriously regulated by government. In additionhat tit has nothing to do with freedom

of the press which the preamble promised to advance

Right of Reply
Article 9 (1): Where any information or matter concerning any parg reported in a
press, such person shall have the right to repljthe press in which the reported

appeared

The second paragraph also provides that the opptytior reply has to be given “in due
time to make a reply proportionate to the repdttis clear that the right is very wide in
this provision because it allows a person to redpgona material that is about him/her,
that refers to him/her in any way or critical o&ttperson. In addition, it does not matter
whether the report on the press is a matter ofdaof opinion. Basically right of reply is
pure interference in editorial independence, buhéke up for that it can be designed to
redress certain harm caused by the press on theaiagn individual. This provision is

far from providing such a balance and totally ghtspressure on the press.

3.3. Freedom of Information

Freedom of information is considered to be an ingydr component of freedom of
expression by many democracies and internationalanuright organizations such as
XIX (ARTICLE 19). In a way, it is also an importapart of the principle of democracy

because at the heart of freedom of informationti@m@sparency and accountability. The
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Constitution guarantees for freedom of informatianArticle 29(3) (b), as we have
already seen. It also obliges (under Article 12 gayernment that all its conduct and
affaires must be transparent. Considering such titotienal guarantees and also
international experience, freedom of informatiored® to be addressed in a separate
legislation instead of one provision in the press.|

This being the case, Article 8 (1) provides:
Any press and its agents shall, without prejudaceights conformed by other laws,
have the right to seek, obtain and report news amidrmation from any
government source of news and informati@mphasis added]

(Bear in mind that this provision is still in foice

This provision doesn’t seem to provide for freedoiinformation held by government.
It looks as though it allows the press to only ged report information and news from
government sources of news and information like sx@gencies and public relation
offices, not more than that. Such approach is amih outcome with ECHR which
allows the press to seek and impart informationt thaalready there or available by
public authorities.

Nevertheless, when we read it against the limiatiprovided under sub-Article 3, it
appears to be intended to allow more informaticantbutlined above. The limitations
include: information declared secret by House opresentatives, Council of Ministers
and other laws; information from court hearing iamera (unless the court decides
otherwise); information on pending case and infdromaprivate to a victim of crime
without his/her consent. If these are the only pkoes, a large amount of information
under authorities seems to be free to be acquiyethéd press. However, there is no
guarantee that it would be read like this even ghoArticle 19 of the proclamation
imposes a duty on government officials to coopevath the press. Still, the authorities
like Council of Ministers, are left with indefinitmargin to say whatever is secret. There
are no conditions provided under which secrecydtemined and which other laws

provide for secrecy of what information and for wiham is not clearly outlined. Other
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than that, court reporting is totally prohibited.id strange to see that for a hearing in
camera there is an exception (the court may dectberwise) and none at all for a

regular case pending in court. Without going fag Constitution guarantees for a public
trial under Article 20 (the rights of persons a@muljsexcept for cases where there is an

overriding interest to protect privacy, public migrand national security.

Article 8 (4) guarantees against disclosure of nalistic sources and also lists out the

exceptions. The exceptions, most importantly, ao@iged in paragraph (b) as follows:
The court may order the publisher or editor of giress to disclose his source of
information in the case of a crime committed agaihs safety of the state or of the
administration established in accordance with thea@er [Constitution]or of the
national defense force, constituting a clear anégant danger, or in the case of
proceedings of a serious crime, where such souoes ¢chot have any alternative
and is decisive to the outcome of the case.

These exceptions seem to be framed in a mannerstamswith international standard,
for example ECHR, but what constitutes ‘clear aresent danger’ is left for the courts to
define.

3.4. Responsibilities of Press, Restrictions and Penalties

3.4.1. The Press Law

Part four of the press law includes Articles 1040 One can say that this part symbolizes
the press law more than any other part. We will mamze this part in relation to its
penalty provided under Article 23. Article 10 (Bys down that every press has to make
sure that their product is free from anything thaty give rise to criminal and civil
liability. The second sub-Article provides someadls:

a.any criminal offence against the safety of theestat of the administration

established in accordance with the Charter or ef ttational defense force;
b.any defamation or false accusation against anyviildial, nation/nationality,

people or organization;
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c.any criminal instigation of one nationality againanhother or incitement of
conflict between peoples; and

d. any propagation for war.

But “without prejudice to the generality of sub-iske 1” which means the list is not
exhaustive and may include others not mentioned. When a press fails to insure this,
its editor, journalist or publisher will be punishby 1-3 years of imprisonment or 50,000
Birr (over 5,000 €) or both, Article 23(1). Accongj to Article 14, this does not affect
those criminal and civil liabilities that may arifem those acts of the press. The same
provision also provides that the press as an orgéon has joint liability and damage for
civil suit could reach twice the registered capital that organization. Other
responsibilities of the press include:
o keeping a record of the name and address of authoeslitors of every
press product (Article 11,1)
o when penname is used, it has to be indicated ar ah@nner (Article 11,2)
o print the name and address of the proprietor, dioly residence, the
editor-in-chief, deputy editor-in-chief and the pisber (Article 12,1)
o when there is change in the above, declare the damthe substitute
(Article 12,3)
o declare the author and proprietor of any sourceesis or report (Article
12,2)
o when it runs any press product for payment, this tembe put under
“classified” or such section (Article 12,4)
o submit two copies of every press to the licensudparities for free within

24 hours after publication (Article 13)

Failure to indicate the penname specifically antlifa to fulfill all or any of the above
responsibilities listed in part four would entaumshment of one year imprisonment or
5,000 birr (more than 500€) or both to the ownabligher or editor; according to Article
23 (3).
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Prior Restraint
There is a very fine line between censorship ama pestraint. For this reason it has to
be construed very narrowly and exceptionally faicas danger on matters of highly
crucial public interest. Article 15 (1) of the pselsaw provides for prior restraint in the
following words:
The prosecutor of the Central Government or of giae as the case may be, may
where he has sufficient reason to believe thatespis ready to disseminate any
illegal press product which may cause serious damnagjoin the dissemination of

such press product

It is not clear what constitutes “sufficient reason “serious damage” i.e. to whom or
what interest the damage is directed. But “illege#ss product” obviously can cover
anything made illegal by law which gives wide pbggy to prosecutors to stop
publication of press. In an effort that seems thuoe the likelihood of abuse, sub-Article
2 requires the prosecutor to submit the matteh#ohtigh court within 2.4 hours taking
the measure and the court has to give its decigitthin 48 hours of submission,
according to Article 16 (2). Article 16 (3) alsajreres the decision to be executed within
72 hours of submission unless there is appellaleraagainst it. While considering the
matter, Article 16 (1) states, the court may conwith the prosecutor and order
“confiscation and destruction” of the press prodorctjuash the measure taken by the
prosecutor. The order of the court for the desionodf the press does not affect any civil

or criminal suit against the press, as providedticle 16 (4).

Finally, in the last part of the press law, Arti@8 (4) forwards another serious warning.

It says any person who “...violates or obstructs timplementation of this

Proclamation...shall be punishable in accordance thighpenal code”. This applies to
any violation not covered by the penalty provisiafiscussed above. This provision
makes it sure that any act that violates any faittis proclamation or that is considered
to “obstruct” its implementation is to be punisteden though it is not clearly provided.
This is the vaguest provision in the press law @ntksidering its punitive nature, it is also

the most dangerous. There is no clearly defineeno# and also punishment. It sums up
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the whole proclamation and its punitive orientatiather than facilitating expression.
The excessively penalizing provisions, includinghggshe criminal law, indicate that the
press law is more suspicious to the exercise o$spfeeedom than encouraging and
promoting it. To conclude this section, a concibsavvation of Ethiopian press law is
provided by XIX:
There can be little doubt that the penalty regimethe Ethiopian press law is
excessively harsh and that it exerts a seriouslichileffect on media freedom.

Indeed, it is often described as one of the hatghess laws in the world.

3.4. 2. The Civil Code

The Civil Code of Ethiopia, which followed the mddef code napoleon, defines
defamation in the part that deals with torts. Thiagiple of defamation is provided by
Article 2044 as:
A person commits an offence where by his wordsyhimmgs or by any other means
he acts in such a way as to make another livinggemetestable, contemptible or

ridiculous and to jeopardize his credit, his repiga or his future.

There are a number of exceptions to this prindipiethey do not go that far since they
have their own exceptions as well. Here is theolistxceptions:

- if the author had no intention of referring to grarticular person then there is no
defamation committed but this does not apply if dwuld have reasonably
foreseen his writing would cause injury (2045)

« “A person shall not be deemed to have committedféence where he confined
himself to expressing his opinion on matters ofljguinterest, notwithstanding
that such opinion inflicts injury on another by riging him under public
obloquy.” However, if the defendant, to his certéimowledge, made charges
that are false then this exception does not a4 4)

« Where a defendant proves the charges he made teedich not commit
defamation but if he acted “solely with intent tgure” he will be liable of
defamation (2047)
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« Speeches in parliamentary debate and legal praugedre immune to charges of
defamation but if someone repeats or reports “witént to injure”, then he will
be liable (2048).

Concerning the press Article 2049 provides judiftn which says that there is no
liability if the press acted “without intent to imp and without gross negligence”.
Nevertheless the same press has to publish a ‘maittadl and an apology” if the plaintiff
wanted so. Another important provision with regeydlefamation is Article 2109 and it
requires compensation to be paid where:
(a) the injurious or defamatory charges are that thaimiff has committed a crime
or an offence punishable under the criminal law; or
(b) they allege that the plaintiff is incompetent oshtbnest in the exercise of his
profession; or
(c) they allege that the plaintiff, if a business miannsolvent; or
(d) they allege that the plaintiff is suffering front@ntagious disease; or

(e) they allege that the plaintiff is of low morals.

This provision, especially a, b and e, substagti®buce the area of public discussion
because they do not distinguish the type of pethahis the subject of discussion, for
example politicians or any public figure and opmsoof someone as ‘low moral’ or
‘incompetent’ or criminal are also punished. Allopisions on defamation do not
consider freedom of the press in any way at alis Tdw requires the truth and only the
truth to be reported and published on any topidistussion or on anyone. In court, the
press has to prove the truth of their writings #mak is a test that cannot be fulfilled.
Another heavy test that is inescapable is ‘intenbjure’. Any criticism of a public figure
falls in to this test. Freedom of opinion is nobgected at all since one can only get away
by proving the truth of writings. Reporting parliamary or legal proceedings with
‘intent to injure’ can be punishable. The law se@asy on public interest issues but they
have to be true too and if so they cannot be opmidhe press can get away easily by
publishing an apology but that is made impossibieesthey have to prove they did not

act with intent to injure and gross negligence.gkmeral the law of defamation is
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designed without any consideration of press freetotrather as some danger society

has to be protected from.

3.4.3. The Criminal Code

The Criminal Code as revised in 2004, markedly iifies press related offences in a

separate section. The definition of crimes relatmghass media is provided as follows:

(1) Notwithstanding the provisions of Articles 3R-#he provisions of this Chapter shall
apply in the case of crimes relating to the masdianevith a view to ensuring
freedom of expression while preventing abuse.

(2) Crimes relating to the mass media are thoseclwlare committed by means of
newspapers, books leaflets, journals, postersupest cinemas, radio or television
broadcasting or any other means of mass media.

(3) The crimes may be committed against the hohather persons, public or private
safety or any other legal right protected by crialitaw, and are committed where

communication is made to the public through thesmasdia.

Article 43 lists out liabilities for crimes comned through the mass media. The list
includes journalists, editors and publishers. Suticke 5 also warns against any defense
by members of the press to be not responsibledtingt
In determining the liability of a person under tisticle for the crime committed
through the product of mass media, the contenhefrbatter shall be deemed to
have been inserted, published or disseminatedhistifull knowledge and consent.

No proof to the contrary may be admitted in sudase.

The special chapter provided for press relatednoffe and also this last presumption
against the press show the spirit of the penal esdparallel to the press law discussed
above which also imposed a duty on the press tokctieeir publications to be free of

anything that give rise to criminal or civil lialhf. The same spirit seems to be behind
the above provision. That being the case, any pevstside the press could also be held

liable in accordance with Article 44 (1) of the mmal code. This provision is also
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important because it lists out the type of offenced mentioned as press related) that the
press could be held liable with.

Without prejudice to the provisions of Article 48)y person who, by contributing as
author, originator or publisher, to the product gighed or diffused through mass media,
participates in the commission of crimes: armedngsor civil war (Art 240), treason

(Arts. 248-250), espionage (Art. 252) attemptedténgent and assistance (Art. 255),
provocation and preparation (Art. 257), crimes agsi humanity (Arts. 269 -274),
incitement to disregard military order (Art. 332)isclosure of military secrets (Art 336),
breaches of military and official secrecy (Arts638nd 397), inciting the public through
false rumors (Art 486(b)), or the deliberate disaed) for an obligation to maintain

secrecy specified by law, shall be criminally l&bl

The punishment for the incitement of such offen@ges from three months up to ten
years with or without fine and in some cases likgitement for riot it could go more.
Other than these, crimes related with press (daatkby Article 42 above) are generally
classified as petty offences under Articles 740-4he purpose of classifying them in
petty offences might be to reduce the punitive baordn the press but obviously these
should not even be included in the penal code.r@hge of punishment for such petty
offences is one day to three month arrest with ithhout a fine of one to three hundred
birr. But this is not the end of punishment sin@eaading to Article 46 the press
organization or company as a juridical person $® aésponsible for crime just as it was
under the press law. Article 761 also lists priatigases where confiscation and
suspension are applicable. This is defined as wathdl of license or closing of an

establishment and the list in sub-heading b indygtess and publication matters.

Article 45 repeats the provision on protection ouses in the press law and the
exceptions are also the same; the court can ordelogure for crimes “...against the
Constitutional order, National Defense Force omséc of the State constituting clear

and imminent danger” or in case of a serious crame there is no alternative source of
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information. The last provision in this chapterateig to offences of the press is Article
47 and it deals with immunity as:
The author, publisher or diffuser of a true recood representation, which is
correct in form, of public debates or acts of ais¢ative, administrative or judicial
authority the diffusion of which is not expressigipbited by law or by a specific

decision shall not be liable to punishment.

It is clear from this that the position of the cm@l law is similar with the defamation
provision in the civil code since both give protestor immunity, to be exact, to an
author of a true statement. The provision also ipitsha wide area of information that
should be public under normal circumstances otleyréason of freedom of information
since the secrecy requirement is so open endedohatbody might “specific decision”
for it. The punishment, as provided with under é€i435, can be simple imprisonment

not exceeding three years or fine the amount o€lwid not mentioned.

In the chapter on ‘crimes against honor’ Article76§iates as its principle the fact that
such crime is punishable irrespective of the positr social status of parties and the
determination of punishment takes in to considenatihe extent of circulation.
Obviously, the presses have large circulation inedgt and consequently the punishment
will be heavier on them. Article 609 includes juca persons as punishable with fine
and also states this does not stop their membersspment. The compensation may
include material and moral damages, according ticlar610, the determination of
which is left for the courts but it may include theblication of the judgment or part of it.
Ironically public officials are immune to such cbes in the normal discharge of their
duty. Article 612 clearly provides an encroachmearthe work of journalists as follows:
The following are not punishable as injury to hanor
a) considered opinions and well-founded criticismiched in proper and moderate
terms, concerning personal aptitudes or artistiterary, scientific, professional
or social activities, creations or productions; or
b) averments, statements or comments uttered @ateg by a public servant or by

an advocate or attorney, by an expert or witnegsa lpournalist or by any other
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person acting in good faith in the discharge of tiigies, especially by way of
investigations, reports or depositions, in the deéebefore court or before the
administrative authorities, or by way of authorizpdblic information service,

where the alleged facts are germane to and rematiniwthe confines thereof

and where they are not uttered with express irttediscredit.

This provision provides an unnecessary and sopatdrnalist interference to freedom of
the press by outlining when the press should @é&i@and how. Any journalist can be
accused of such crime based on his day to day wnalovork and it is up to him to

provide such proof as “good faith”, “discharge o tuty” or even whether the criticism
is “well-founded”. The legislature and also the isuare the judges as to how the
journalist is doing his job and that puts the prvaress on equal footage with highly

censored government press for which it was supptaskd a substitute.

Another area the criminal code governs is defamatbich is defined by Article 613
and caries up to one year imprisonment or a fineolaly up on complaint. This is so
irrespective of the truth of the allegation sinclatv matters is the intent to injure.
However, the punishment is reduced up to one mehtim the allegation is false and the
defendant knew such fact. A different approach fitbmn civil code is chosen since the
truth of the matter and intent to injure is consadkemore serious crime. But this does not
seem to hold since the provision punishes a fdlsgagion made negligently with up to
one year or fine. There are interesting exceptiorter Article 614.

A person charged with defamation cannot in genpledd in defense that he acted

without intent to injure, or that he confined hidfige repeating even though not

believing them, allegations emanating from anotharthat it was a matter of

common knowledge, or that he uttered suspiciort®ojectures.

We can see the same grave danger against freedopingdn as the one in the civil code
here. The code is even blunt as to the impossilofitproving one does not have ‘intent
to injure’. As long as the victim feels injured tHefendant cannot prove otherwise. Let

alone journalists, even an ordinary person shoatdepeat what he heard from others or
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rumors unless he has a proof as to the truth. Soelous task is imposed in the second
sub-Article in these words:

(2) Where the criminal commits the act by utterorgexpressing the truth, or
having sufficient ground to believe that it is trdee shall not be liable to
punishment if he can prove that

a) he did not have the intention to injure the hoooreputation of another; or

b) he acted in the public interest or he was a@ddty a higher interest or moral

aim.

Without going in to questioning the necessity ofidxeng only the truth, it is not clear
how someone can prove she has “a sufficient groorlieve” something is true. Even
though one may prove she acted in the public istetbere is no reason how the law
require a separate proof of intending no injurycsione excludes the other. Then again
we are still in limbo because what constitutes fmuinterest”, let alone “higher interest
or moral aim” is far from being clear. It seemsifapurnalists are against the ‘public
interest’ and they have to prove it all the time the easiest thing would be to free them
from all these heavy burdens. But the code doeslaait at it that way, here is an
indication:

(3) Where the criminal is convicted of calumny,nimgy in no case exculpate himself by

invoking public or higher interest.

It is clear now that the code takes the exceptiosub-Article 2 as a substantial benefit
for the journalist. But ‘higher interest’ not beimgear, one should at least be given the
chance of proving herself. The code also insulptddic servants from the public and the
press in Article 618. When the defamation or calynsnagainst a public servant on the
course of his duty the punishment is cumulativéired and up to one year for the former
and three months for the latter. Sub-Article twoyides that this does not free one from
being liable on the basis of other provisions retatto injury to honor of the state,

foreign states and inter-state institutions.
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To conclude this section, Ethiopian law on presgedom has been shown to be severing
to the point of becoming an obstacle to freedone fihes regulating the press are bulky
and scattered here and there. The writer only toeshow what can be found under the
circumstances but it is hard to tell what otheesunight exist concerning the press. This
adds up to the unpredictability of press rulesvendawyers, let alone journalists, would
have a difficult time to determine what rule goveress activities and where they can be
found. The other indicator of the severity of tlmes is that they all apply together and
they do not cancel each other when it comes tongists. Given prison sentences, heavy
fines and loss of license the application of alvdatogether makes press activity a
dangerous Endeavour. A related problem is the plidétion of ‘offences’, warnings and
also penalties. The civil code, the criminal codd &e press law had similar warnings
and sanctions. For example, if we take defamatiaa prohibited and punished in all
three laws discussed here. Considering this, diffscult for journalists to work and
progress under such tough legal environment. Howyegeently a new law of the media
and freedom of information is enacted. It is bed@vto have brought a number of
changes but what those changes look like is lefyéa to determine. The following is a

summary.

3.5. What is Classified Information?

(Examination of two jurisdictions)

3.5.1. Official Secrets Act, United Kingdom

The Official Secrets Act of the United Kingdom pitalks the transfer of information
deemed sensitive to national security interest first Official Secrets Act was passed
in 1889, and criminalized the sharing, disclosuce, publication of government
information by employees and former employees efititelligence and security forces.
The act also covered the disclosure of informatiyn journalists. The Intelligence
Bureau, under the recommendation of the Committeelrhperial Defense, lobbied
Parliament for the legislation. The act also cedifthe gathering of evidence to try an

individual on the crime of treason based on esgenar the purveying of sensitive
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information. Parliament hurried the bill to passagat some dissenters noted failings in
the act, especially that the act did not grant iekppowers to search someone on
suspicion of illegal activity and did not addresswnadvances in technology, such as
photography. As tensions heightened in Europe eny#ars leading up to World War |1,
Parliament sought to broaden the Official Secrats Ahe newer act addressed some of
the concerns raised in 1889 upon passage of tgmaliegislation. The Official Secrets
Act of 1911 included provisions criminalizing thdesching or photographing of
restricted places, especially military installasoNVhile stipulating expanded criteria for
illegal information, the 1911 act contained a fewesping provisions that remained
controversial for nearly 80 years. The Official &g Act of 1911 broadened the original
act to give the government full discretion over whdormation would be considered
illegal to disclose, and placed lifetime orderssdénce on civil servants and security
personnel regarding their actions and any confideknowledge gained during their

tenure of service.

The government did set forth some guidelines olerdasses of information protected
by the Official Secrets Act. Information provideg agents of foreign governments and
organizations, security and intelligence forcestertepted communications, and
information related to crime and law enforcemens wavered by the act. Opponents of
the act cited the broadness of these categoriegirad that any government information

or news could be construed to fit the designatéecaies.

Perhaps the largest controversy surrounding thevasthat it gave scant consideration to
tests for harm. It stipulated that no motive orgfrof intent to cause harm is necessary to
prosecute, but that both can be inferred from ermbnt’'s conduct, character, or
associations. The law furthermore did not perndeéendant to claim that disclosure of
information was in the public interest or that suitlormation was already in the public
domain. While criticism of the law subsided duringrtime, it began to draw sharp
criticism in the 1960s and 1970s from journalistsowclaimed the act allowed the
government to cull the press of embarrassing inébion and prosecute journalists who

used government employees as sources. Other oppore@imed it permitted
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government abuses in the intelligence and secfartes to go unchecked, and failed to

provide information to the public regarding seguahd terrorist threats.

In 1989, Parliament revisited the Official Secr&td and replaced the long controversial
Section 2 of the 1911 draft. The definition of &srand information covered by the act
was tightened to include only information deemedhlvito national security and
intelligence interests. Civil servants and militaggrsonnel wishing to report fraud and
abuses now appeal to intra-government review boardsare still prohibited from public
disclosure of confidential government informati@ven if gained second-hand. Despite
these revisions, the act remains contentious itairi especially among journalists who
view the 1989 amendment as a negligible victory ffeedom of information in the

press.

3.5.2. Classified Information in US

Classified information is any data or material thalongs to the federal government and
relate to sensitive topics such as military planthe vulnerabilities of security systems.
A number of laws or rules govern the control ossified information and access thereto,
as well as the declassification of items no longgmsitive. Thanks to Executive Order
12958, a number of formerly classified documentgarding the Cold War and other

critical junctures in U.S. security history are naecessible to the general public.

As defined in the Classified Information Procedutes (CIPA), passed by Congress in
1980, classified information is any information raaterial that has been determined by
the United States government pursuant to an execwotider, statute, or regulation, to
require protection against unauthorized disclodarereasons of national security and
any restricted data, as defined in paragraph Feaian 11 of the Atomic Energy Act of

1954.

The act names executive orders before legal statberause these orders—more than

acts of Congress, decisions of the Supreme Courptleer rulings—are among the
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principal governing authorities in matters of sdégurclassification and access to
classified information. In addition to executiveders, there are also other non-
parliamentary government directives that preseradimes on classified information and

access.

For the present purposes, it is helpful to be aroite explicit than CIPA, and—using as
a basis various executive orders, as well as Isiopractice—define classified
information as materials or data belonging to, mlgd by, and/or produced by the
federal government, pertaining to intelligence sear or methods of collecting
information; cryptology or codes; and the vulnelitibs, capabilities, or planning of
systems, installations, or projects that relatematonal security. Access to information
thus “classified” is restricted on the basis ofrékative importance, the consequences that
would follow if it were passed to the wrong partiaad the individual’'s “need to know”

that information.

Laws on classification procedures: An introduction

Federal laws on classification procedures provide doverning authorities who
determine what information should be subjecteditesrof restricted access. Specifically,
Executive Order 12958, discussed below, definesdhginal classification authority” as
“an individual authorized in writing, either by tiRresident, or by agency heads or other
officials designated by the President, to classifprmation in the first instance.” This
governing authority also determines the level afsification, of which are three major
ones: confidential, secret, and top secret. (Theldeof security clearance are discussed

in more detail elsewhere, within the context ofuséyg clearance investigations.)

A number of laws govern classified information, st are not “laws” in the sense that
they were duly reviewed by Congress or the Supr@uert; rather, the majority of

guidelines in these matters come from executiversror presidential directives (which
are classified), as well as directives from theidtatl Security Council, the director of
Central Intelligence, the Department of Defensel sao on. A rare exception to this is

CIPA, the Classified Information Act, which cameanbeing through the ordinary
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channels of legislative procedure most commonlyocated with a republican
democracy. Even so, it has often been used toqirtite “shadow government” of the

security and espionage apparatus.

Classified Information Act (CIPA). Passed by Congress on October 15, 1980, and
further amended November 18, 1988. Known in legalles as a procedural statute,
CIPA presents guidelines for the use of classifiddrmation by both government and
defendant in a legal case. As a procedural statutejther adds to nor subtracts from the
rights of the defendant or the obligations of tlevegnment; rather, it is designed to
prevent both sides from unauthorized disclosurelassified information, and to apprise
the federal government of any security breach thay result from proceeding with a
case. During the Iran-Contra conspiracy trials 988, attorneys representing defendants
Oliver North, John Poindexter, Richard Secord, Aftzert Hakim filed a petition with
U.S. District Judge Gerhard A. Gesell, stating tGdPA “imposes burdens on the
defense unprecedented in American law.” Becausengoh of their case rested on
classified information, the defense argued, it widug legal suicide to disclose all of that
information to the prosecution. CIPA continued te la theme throughout the
proceedings. In July 1989, North’s attorneys filmd appeal stating that Gesell, who
established guidelines for compliance with CIPAyeréheless permitted infringement of
North’s constitutional rights. Later, Senate mdjoteader George Mitchell complained
that CIPA was too lenient, because it allowed Thargh to put a stop to the trial of
Costa Rica Central Intelligence Agency (CIA) stathief Joseph F. Fernandez for his
role in Iran-Contra. More than a decade after [Camira, attorneys representing Chinese
scientist Wen Ho Lee, accused of stealing secneim fthe Los Alamos National
Laboratory, attempted to use CIPA in a way diffefeom that of North or Poindexter.
Instead of withholding information, they were camed that the release of highly
sensitive data that the government had no desirevemal publicly was a major reason for
the government to avoid vigorous prosecution of kie¢he most serious charges.

Executive Order 12958: The most significant presidential provisions regagyd

classified information are the executive orders588nd 12968, both issued by President
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William J. Clinton. The second of these is discdssisewhere, in the context of security
clearances. The first, titled “Classified Natior&gcurity Information,” was signed on
April 17, 1995. According to its opening sentertbe, order “prescribes a uniform system

for classifying, safeguarding, and declassifyingjaral security information.”

In addition to defining “classification” and the d»a levels thereof, as well as types of
information that may be classified, the order pdesi that “If there is significant doubt
about the need to classify information, it shall be classified.” Furthermore, “If there is
significant doubt about the appropriate level afssification, it shall be classified at the
lower level.” The order prescribes the use of dasdion markings to distinguish
varieties of classified information, and provides fderivative classification,” or “the
incorporating, paraphrasing, restating or genegatin new form information that is
already classified, and marking the newly developedterial consistent with the

classification markings that apply to the sourdernnmation.”

Declassification and Executive Order 13142Particularly important are the provisions
of Executive Order 12958 with regard to declasatfan, or the removal of restrictions
on access to information. Declassification is not e automatic, “as a result of
unauthorized disclosure of identical or similaroimhation.” However, except in specific
circumstances, information is to be automaticalgcldssified after 10 years. Those
specific circumstances include situations in wheltional security would be jeopardized
by disclosure of the information, as well as ins&min which automatic declassification
could violate a legal statute. A notable exampleswth a statute is the Privacy Act of
1974.

Executive Order 13142, signed November 19, 199%®maed 12958 by extending the
amount of time until certain types of informatioancbe declassified. Specifically, the
order addresses Section 3.4 in the earlier ordeichaprovides for the declassification of
information more than 25 years old that has be¢eragned to have historical value in
accordance with Title 44, U.S. Code. Whereas thdieeaorder had provided for

declassification within five years, 13142 extendbis period for 18 months. As the

Page | 114



Washington Timeseported in December 1999, this change angereAriexican Legion
and other veterans’ groups eager to search re@anasthe Vietnam era for information

regarding prisoners of war (POWSs) and others whi@wassing in action (MIAS).

Post-12958 Declassification EffortsAn August 1998 White House press release called
Executive Order 12958 became “the first effort sitite end of the Cold War to reassess
the balance between open government and the neaditiain secrets vital to national
security.” Although critics disputed White Housaiaohs as to the extent of the effort, the
order did open a vast body of information for dssification. According to the press
release, the Interagency Security Classificatiopegs Panel established by the order
had, in the three years that followed its issuamegiewed some 96 documents and
released 81 of them. Among these were documentstfie administrations of presidents
Dwight D. Eisenhower, John F. Kennedy, and Lyndon J8hnson regarding the
deployment and possible use of nuclear weaponsiioge; two 1962 letters from Indian
Prime Minister Jawaharlal Nehru to Kennedy expregsears of an impending nuclear
war between his nation and China; State Departro@mmunications regarding Israel
nuclear capabilities during the June 1967 Six-DayrWand a September 1967
memorandum to Johnson regarding military optionsilalble to the North Vietnamese
army. Less than 25 years old were documents frenadministration of President Gerald
R. Ford concerning nuclear weapons programs in Séurea. Some of the latter
information remained classified, because discloswoeld endanger a source, or because

its release would harm U.S. relations with foreggiwvernments.

NSA and NIMA Records: The National Security Agency (NSA) subsequently
undertook a review of documents for declassificgt® project it named OPENDOOR.
As NSA announced in a press release dated ApfdbB26, it had turned over some 1.3
million pages of declassified documents to the &l Archives and Records
Administration (NARA). Intriguing as the contentere, these documents were far more
than 25 years old; rather, they dated from therbegg of World War | to the end of

World War Il. Among them were a cryptologic studytlee 1917 Zimmermann telegram
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that precipitated U.S. entry into World War [; infeation on the Native American
“Codetalkers” of World War 1l; and the capturedrgiaf a Nazi U-boat.

Much more recent were the photographs releasetebiational Imagery and Mapping
Agency (NIMA) in 1996 and again in 2002. These ugd millions of frames of
imagery taken by KH-1 through KH-6 spacecraft, #E-7 Surveillance Imaging
System, and the KH-9 Geospatial Imaging Systemeidletween 1963 and 1980, the
images from the “Keyhole” satellites included shofsHanoi and Beijing, Egypt’s
Aswan Dam, the Eiffel Tower, and the U.S. Capitaiilding. Still withheld were
numerous images, some dating as far back as 1868%éme still considered too sensitive

for release.

NARA, CIA, and the Continuing Task of Declassificaion: Further information
regarding documents released in accordance witlcuEixe Order 12958 is available at
the NARA Web site. With the help of teams sent A @nder a project known as
“Remote Archives Capture Project,” NARA had by tearly twenty-first century
declassified millions of pages of material. Amorgde were State Department files
offering information on Nazi gold from World War, IKennedy’s tapes of conversations
during the Cuban missile crisis of October 1962 f#anuary 1968 incident in which
sailors from the U.S.Jueblowere captured by North Korea; headquarters reams
U.S. military commands in Vietham and Thailand tlgle 1975; information on POWs
and MIAs from Korea and Vietnam; and records of.ip&ticipation in SALT (Strategic
Arms Limitation Talks) negotiations. It was an igtring collection, but much remained
to be processed by historians, scholars and asthivome of the processed information

may remain classified indefinitely.

According to Michael J. Kurtz, aside from “uniguems such as Secret Service records
relating to the protection of the President anérimal Revenue Service tax information,”
items exempted from release fell into four basiougss: information on atomic energy;
intelligence sources and methods; sensitive foreggations topics (e.g., U.S. discussions

on border disputes between other nations, suchadetween India and Pakistan over
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Kashmir); and information from foreign governmetitat the latter had not approved for

release.

3.6. The New Mass Media and Freedom of Information Proclamation

This law includes provisions applicable on any kaidnass media such as print, books
and broadcast. It also includes provisions reltdetie right of mass media as well as the
right of any person to have access to informatield by the authorities. In addition to
the introduction, which provides for the aims arahlg of the proclamation, it has six

parts.

Part | has five articles on the short title, defom, gender references and guarantees
provided for freedom of expression. Even if the miaicus of the law is print media, it
has provisions providing rights and protectionsliapple to other types of mass media.
Examples of such are article 4 concerning freeddbmass media, article 7 regulation of
monopoly and part 3 relates to freedom of inforomatprotection of information sources,
right of reply, prior restraint, moral damage calby defamation and speedy hearing of
media related cases. Thus, ‘publication’ underclatl refers not only to print and
broadcast outputs but also any publication othan those.

Terms defined include periodic print, broadcaspemting press, publisher, distributor
and chief editor. These definitions are providedonder to avoid any confusion in
enforcing other laws such as the criminal law whach applicable on these persons or
activities but were not defined by them. One of timens used in the proclamation that
should not be widely construed is ‘government orghlirrefers to federal and regional
legislature, executive and judicial organs as wasllothers established by them and are
accountable to them, directly or indirectly sulbmadi by them including quasi ngos and

public enterprises.

Information relates to any documented knowledge, da data under government control

and document also indicates to any information il in any form that makes it
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visible, audible or readable. Personal informatiendefined broadly in relation to
information made public and refers to any informatabout an individual, including his

or her name.

Article 4 prohibits any form of censorship and pd®s guarantee to mass media against
any administrative measure not supported by claas lenacted on the basis of the
constitution. It also lays obligations, negatived apositive, on government organs.
Accordingly, government organs have the duty teaieffrom being an obstacle to the
work of the media in news gathering and impartingpmvide suggestion or opinion on
any matter or gather public opinion. This duty avgrnment organs and right of the
media is supplemented by a positive duty to provifermation or conduct press
conference in accordance with rules of accreditatio

Under article 5, any Ethiopian has the right toalklkth mass media organization.
Journalists have the right to form their profesaloassociation without the consent of
their employers. Print and broadcast activitiestarge conducted through companies and
a company becomes Ethiopian when all its sharel®laiee Ethiopian. When there are
non Ethiopian shareholders in the company it woll be considered as an Ethiopian and
the same applies to companies whose financial sosrt¢otally from abroad and with

foreigner shareholders or association lead by doesis.

In part two, article 7 for the first time gives lflégal recognition and guarantee to the
independence or freedom of the editor. It also ijolew that any procedure or agreement
creating inconvenience to this freedom is null aodd. Notwithstanding mass media
holdings, this provision gives protection and gaéza for editorial independence at any
print or broadcast media and there is monetary I[pemaposed on owners who violate
this duty (art. 45).

Article 7 also stipulates various methods of cdntm media ownership. The purpose is
to make sure the media participate and play its mla democracy which is possible

when it entertains diverse interests and opinibltsvever, this role of the media would
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seriously be hampered if there are media monopdiesa result of overlapping

ownership.

The basis of ownership control are effective cdntmo shares, license area and market
area but it also takes language as a variabldatior to print media. Based on this, two
types of control mechanisms are designed under aMtisle. These are control of
concurrent ownership and control of cross mediaeavamp. Article 7(3) in particular
governs the print media and a person with effeatimatrol in one company is prohibited
to own shares that would create effective contml ier/him in another company
operating in the same area of distribution or coreu market, with the same language.
Since freedom of expression is not only confinedgéeking and receiving information
but also includes the freedom to disseminate in&ion, article 8 provides guaranties for
distribution of publications. This article prevemtsstributors from supporting the press
they want and suppressing those they don’t likagisiethods such as disparate price or
service for different press. Thus, the provisioohgbits content based discrimination of

the press by distributors.

Under article 9, registration has the following aim
a.To insure legal responsibility of the media, regiBbn of their addresses, their
publishers address....etc. is necessary.
b. To avoid repetition of names (titles) and creatalthg competition
c. To insure ownership control, the name and shafeshareholders have to be
known; and
d. To compile information showing the distributiongress outputs.
Since registration has no more aim than these af dbncerned authority to whom
application is filed does not give registrationtifimate with in the period provided the
applicant would be deemed to have registered. derao ease technical procedure there
is no more renewal of registration. However thecfanmation is not applicable to media
that are not registered or do not provide the mfmion required and therefore

enforcement authorities will follow the general yigsons of the criminal law.
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When changes were made to situations describetkimplication the publisher has to
declare the changes within 15 days, otherwise ¢hficate can be canceled. Information
that has to be described on each print consist si@amé addresses of publisher, printing
press and editor in chief, volume and number, tadate and year of publication. In
addition, two copies of the print must be deposi¢dhe national library or regional

library (bureau of culture) as the case may beiwi?d hours after publication.

Part IIl is all about freedom of information. Thana of this part are: effective and
efficient public service, avert corruption, transggg and accountable public
administration, rule of law, direct and informedbpa participation. This part has the
constitution’s command of transparency to be alegggovernment procedure as its basis
and contains provisions guided by the belief thakimum transparency is the rule while
secrecy is the exception limited to a few circumesé&s clearly known. This freedom is

limited only for legitimate aims recognized by law.

The right to information under government contradludes such acts as looking at the
information, taking notes, acquiring certified pricopies and electronic copies.
Government organizations may employ a more efficgamd cost effective procedure of
providing access to information than that provitdgdhe proclamation. Art 13 prescribes
the duty of the government organs to publish infaron for free as many Ethiopians
may not afford to pay. Such organs shall publiskcdptions of procedure to ask for
information, frequently asked questions, organazal structure, duties and
responsibilities, name of officials and their resgbilities and type of service provided
to the public. The provision also requires publrgamizations to publish the type of
information in their possession, the content ofdbeuments, regulations for employees,
manuals, amended and repealed regulations, aneésagdr of public relations officer....
etc, at least once a year and let them be obsé¢ovitbse requesting and provide copies

thereof.

Whenever any organ publicizes policies, decisionaations of public interest, it shall

also publish information related to such and infation that is the basis for decisions.
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Any judicial or administrative decision and diffese of opinion on the decision shall be
documented and a copy shall be provided by decismaking organs to information
seekers. Before implementation of any projectratsonal substance and data shall be
publicized to those to be affected or to the gdnmrhlic by the concerned public organ.
Organs of government are not obliged to create desuments or provide verbal
response to requests; rather the information hawetodocumented and under the

possession of the organ at the time of request.

Article 14 sets out procedures to be followed bgsth seeking information. Requests
should be made in writing and forwarded to the pubélations officer (pro). It is
prohibited to inquire why the applicant neededitifermation. The payment required to
get information is not made to the information litfeit to cover the expense incurred to
prepare the request form, to gather and organieanfiormation. However individuals

unable to pay have the right to get the informatarfree.

Grounds for refusal to request for information atgulated in article 27. When the
request is too general or not clear and is notected even if suggested by PRO; when
the request is so bulky that it would disturb therkvof the organ or the utilization of

personnel and property; or if it is already madbliguhe request can be denied.

The normal duration with in which response is togbeen for request to information is
30 days. However, the period can be 10 days farmmétion that has to be urgently
disclosed because of justifiable public interest seguested by a journalist or when there
is grave danger to life or physical security ofgoers. In addition, the duration can be 60

days if for instance; information has to be gatdrem other places or branches.

Information prohibited from disclosure or deemedcrse is stipulated under the
proclamation. These are:
1. Protection of privacy of individuals (art15)
2. Protection of commercial and financial secret @&rtl7, 18) Economic interest
(art 24)
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3. Protection of public peace and security, securityindividuals, property and
witnesses (art 19).

4. Protection of impartiality of judicial process armiminal investigation (art
20&21).

5. Protection of national security (art 22) defensé28) cabinet security.

6. Protection of international relations (22(2))

7. Protection of unlimited and open discussions betwamisters and civil servants
and protection of impatrtiality of decisions (ari&Zs3)

8. Protection of law enforcement operations withoustaltion (art 25(2)).

If disclosure of prohibitions from art 15-25 advenpublic interest and its benefit
outweighs the harm that may be caused, the infooméaias to be disclosed according to
art 26. A decision of an organ to deny informatimm the basis of art 15-25 can be
challenged in court (art 35) and other such dermaisbe appealed to a superior official
or to the ombudsman (art 33&34). Prohibition unaer23 can be provided a certificate
by government and such certified information is meviewable by courts or the

ombudsman. The ombudsman is entrusted to reguigiementation of part 1l and

issue a detailed directives guidelines, proceddoes)s and explanations.

Among the legal guarantees provided for transpgremdnformation these are pivotal,
any information not classified by the proclamat@amnot be prohibited just because the
authorities deemed it so (art. 15,2), and othemn thase indicated by this proclamation no
other law can provide prohibitions to informati@rt(15,1). In addition, information shall
not be prohibited for the sake of concealing adstiative scandal, corruption or
incompetence etc. Those who disregard duty of sgcby disclosing information to
expose illegal or harmful activities are protectedm administrative and criminal
charges. Government official and civil servants wdtestroy, delete, hide or prohibit
documents to purposely prevent disclosure will faegous criminal punishment under
article 39. Apart from historical or personal infation that do not change through time,

information deemed secret by the proclamation cdadsified after 25 years.
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Part four under article 41 provides for the righteply. The provisions are detailed and
provide for the manner by which the press handjetof reply and corrections. Based on
limitations on freedom of expression and in ordemptevent clear and present danger
against national security, with judicial oversighé prosecutor is empowered to restrain
print media or books before publication, accordimgart five. In addition, moral damage
for defamation is made to be up to 100 thousandthedeason is to encourage civil
instead of criminal charges for such cases. Parrsil seven stipulate expedient judicial
mechanisms for criminal charges against the medéhthey also determine period of
limitations to avoid lengthy criminal charges. Tpr®clamation is to have no substantive

criminal provisions and imprisonment penaltiesvimiations of its provisions.

Discussion Questions

1. Evaluate freedom of information under the old dm&riew proclamations

2. Evaluate freedom of information under the new lad ¢he laws of the UK and
us

3.0n matters of the press, compare and contrast ltheared the new lawin
particular, consider a) registration and licendignformation to be disclosed c)
editorial independence d) right of reply e) priestraint f) journalistic freedom

4. Based on the discussion in chapter one on thepjuidence of ECHR regarding
prescribed by law, legitimate aim and necessagy democratic society, how do
you evaluate the restrictions on press freedomtimofia under the civil code,
criminal code and the new mass media proclamation?

5. How do you evaluate the new proclamation with rddarother rights affected by
freedom of expression based on the ECHR jurispreglenchapter one?
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CHAPTER FOUR
LICENSING AND REGULATION OF ELECTRONIC MEDIA

Chapter Objectives

After successful completion of this chaptetudents are expected to achieve the

following objectives:

Realize licensing and regulation of the electranexia in Ethiopia,

Identify the broadcast licensing and regulation other standard setting

jurisdictions

analyze the substantive and technical limitationdicensing and regulation of

broadcasting, analyze the legitimacy of the reistms,

Compare and contrast the present broadcastingeesith the previous laws.

INTRODUCTION

The previous chapter has considered the applicaifothe guarantee of freedom of
expression to specific subject matter of the praéssthis chapter we consider the
application of the freedom in connection with pri@ensing and subsequent regulation
of the broadcast media. As we did in other chapteesstart with the jurisprudence and
experience of ECHR. In particular we consider thesible impact of the requirements of
procedural fairness under Article 6 ECHR upon tbeviies of media regulators. With

the background of ECHR jurisprudence, we then discregulation and license of

broadcast in Ethiopia.

4.1. BROADCAST LICENSING AND REGULATION IN EUROPE

The proviso for licensing in Article 10(1)
Article 10(1) ECHR provides:
Everyone has the right to freedom of expressioiis fight shall include freedom to hold

opinions and to receive and impart information atehs without interference by public
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authority and regardless of frontiefis Article shall not prevent states from requirin

the licensing of broadcasting, television or cineeméerprises(Emphasis added)

The third sentence does not exclude licensing ofdizasting and cinemas entirely from
the guarantees in the opening two sentences. The Gas explained that the origins of
the third sentence were the technical limitationdmadcasting frequencies which made
some form of regulation inevitable. Although thesxe still technical aspects,
broadcasting licensing has other functions. It weognized that the electronic media
had the potential for much greater impact thanphet media, and licensing controls
sought to regulate content. A literal reading a third sentence of Article 10(1) might
suggest that any licensing restrictions were exadudfom the Article's guarantees.
However, the jurisprudence of the Court has dewelofo that restrictions imposed by
way of broadcasting licensing are compatible with Convention only if they satisfy
two of the requirements for restrictions on freedainexpression in Article 10(2) — they
must be prescribed by law and they must be negessardemocratic society. In effect,
the licensing of broadcasting, television and ciadras become a further ‘legitimate aim’
which restrictions on freedom of expression mayspar Licensing regimes may still be
directed at technical aspects of broadcasting,tiey may have wider public interest
objectives as well as with restrictions imposed tfeg other aims (specified in Article
10(2)). They are neither automatically a violatimor automatically valid. In particular,

the Government must demonstrate their necessayd@mocratic society.

The Court recently had to consider a complainalgligious organization that it had
not been allowed to compete for a national radierise. The complaint was made under
Articles 10 and 14. The Court found that both camgb were manifestly unfounded.
Technical limitations did still mean that natiotiaenses had to be rationed and the UK
had a margin of appreciation as to how to allotase so as to satisfy as many listeners
as possibl¢United Christian Broadcasting Ltd UK 2000).

In the UK, the provisions of the Broadcasting At890 and 1996 (in relation to digital

program services) provide for the regulation ofejpendent broadcasting services by the
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Independent Television Commission and the Radiohévitly through the licensing
system. General requirements as to standards eserjired by ss. 6 (television) and 90
(radio) of the 1996 Act. These are incorporated iitenses and include the familiar
requirements as to good taste and decency, dueaagcand impartiality in news and
politics, as well as respect for religious beliefhe regulators promulgate codes of
guidance and have wide powers of enforcement tiraugices, fines and ultimately
revocation of licenses. In addition, the 1996 Artated the Broadcasting Standards
Commission with powers to adjudicate upon comptaias to standards (covering
violence, sex, taste and decency) and fair tredtfmeriuding unwarranted infringements

of privacy).

The general requirements represent long-establistaetiards widely accepted as being
in the public interest. They have not been chakehnip Strasbourg. They are unlikely to

be affected by the arrival of the HRA 1998 in spda they apply to mass broadcasting
accessible by switching on a television or radioe dvent of '‘personalized’ broadcasting
access through use of a password or pin number rkromly to a consenting adult may,

however, make it harder to justify some of theme fnrase 'regardless of frontiers' in
the second sentence of Article 10(1) makes it cleat the restrictions on broadcasts
which originate abroad will also infringe the guaese of freedom of expression unless

they are prescribed by law and necessary in a detosociety.

4.1.1. Public Service Broadcasting

The existence of publicly owned broadcasters damsimfringe Article 10 ECHR,
but in one of its most important cases the Couit hiat the right to freedom of
p; expression was violated if the publicly owneditishs had a monopoly on
broadcasting from within the state. limformation Sverein Lentia and others v
Austria  (1993), the Court repeated the fundamental partat tifreedom
of expression played in a democracy and the medrale of imparting
information and ideas of general public interestiolwhthe public was also entitled

to receive. It said: 'Such an undertaking cannot doecessfully accomplished

Page | 126



unless it is grounded in the principle of pluraljsai which the state is the ultimate
guarantor' (at para. 38). Austria argued that tte#esmonopoly was necessary to
guarantee the objectivity and impartiality of theudm-visual media and to
achieve a diversity of programmes, balanced progragy and impartiality and
independence. The Court was not persuaded. It date ®wnership as the most
restrictive means of achieving these aims and wbdethat other European states
sought to pursue similar aims by measures whicowall a mix of publicly and
privately owned stations to coexist. The workingt @i a new regime in Austria
was protracted. At one stage only two private rastations were permitted for the
Vienna region. In a subsequent case the Court #asd was 'surprising’, but did
not need to rule on whether it was compatible wite Convention since the law
allowing this had been declared null and void ke Austrian courts.

4.1.2. Broadcasting Bans

Under the BBC's License Agreement and under thedBrasting Act 1990, Art. 10(3),
the Home Secretary can direct broadcasters not nidude any prescribed
material in their programmes. Between 1988 and 1894 power was exercised
to prohibit the broadcasting of the voices of aryomho was a member of or a
supporter of a number of organizations, includingppnSFein. Consequently, if
Gerry Adams, the President of Sinn Fein was ingsved on the television or
radio, his words had to be blanked out and replagét the voice of an actor
and/or subtitles. The domestic legal challenge besé directions by various
journalists and TV producers led to the House ofrdsodecision in Brind v
Secretary of State for the Home Departn{@891]. Having lost in the domestic courts,
they pursued their challenge in Strasbourg. Howetle European Commission on
Human Rights held that their application was ina$ible as manifestly unfounded. It
agreed that the broadcasting bans did interferie thé applicants' freedom of expression,
but the restrictions were prescribed by law andeweursuing the legitimate aim of
combating terrorism. They had a limited effect e broadcasters' freedoms and the

court had recognized the particular difficultiestaking measures against terrorism. For
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these reasons, and taking account of the margeppfeciation, it was not reasonably
arguable that the Government had failed to showttitameasures were necessary in a
democratic society. This decision followed a raf@ttof complaints from Ireland which
had sought to argue that similar broadcasting banthat country were contrary to
Article 10 (Purcell v Ireland)

Although the particular broadcasting bans thus isadsa Convention challenge, the
introduction of the HRA 1998 will require a revdrséthe principle which the House of
Lords set out irBrind. That case has come to stand for the propositidratirainistrative

decisions could not be challenged as unlawful engitounds that they were contrary to
the Convention. From 2 October 2000, public bodiesunder a duty to act compatibly
with Convention rights. Any future broadcasting bamuld therefore have to be

measured against the demands of Article 10 ECH#dar to assess its lawfulness.

4.1.3. Access to Broadcasting

Article 10 ECHR guarantees a right to impart ideasl opinions, but access to the
airwaves is in practice controlled by the broadeasand anyone who wishes to ‘impart
ideas or opinions' on television or radio must phese gatekeepers. Does Article 10

control the way in which they exercise these po®ers

In general the answer is 'No'. In a case broughideg Haider against Austr{&aiderv
Austrig) the Commission held that Article 10 ECHR does gote a general and
unfettered right for any private citizen or orgaatian to have access to the broadcasting
media. There may be exceptional circumstances wheeepolitical party is excluded
from broadcasting facilities to which others areegi access. Even here, the Commission
has declared inadmissible an application underckertlO from an independent candidate
for the European Parliament who was not alloweahaie a party political broadcast (see
Huggett v UK, see alsdlete v France The Commission recognized that air time was
inevitably limited and found that the threshold ttegsed to decide which

parties would be allowed a broadcast was compatiita Article 10(2). In the
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Raider case, the applicant also complained about the laostanner in which he
had been interviewed. The Commission commentedh 'wegard to interviews of
politicians, it is in the interests of freedom odliical debate that the interviewing
journalist may also express critical and provo@tpoints of view and not merely
give neutral cues for the statements of interviewslsons, since the latter can
reply immediately'.

4.1.4. Advertising Restrictions

Many countries with public broadcasting bodies rieistadvertising to commercial
channels. In a 1993 case from the Netherlandsgggpicant had been fined by the Dutch
broadcasting regulator for violating the restrin8an advertising by including incidental
references to two products in the course of a odmld information program
(Nederlandse Omroepprogramma Stichtundjletherlands The Commission accepted
that this was’interference’ (and not, as the Gonent argued, merely an enforcement of
the condition on which the licensed program hadnbpermitted to be aired). The
Commission thought that the restriction had théilegte aim of protecting the rights of
others, namely the rights of children to be praddrom indirect advertisements in TV
programmes directed at a young audience. Thisdéemtally, illustrates the broad and
non-technical way in which the Strasbourg organsehaterpreted the concept of 'rights
of others'. In all the circumstances it considertb@t the restriction had been
proportionate and necessary in a democratic socletyuled the application to be
inadmissible. The applicant also complained tha fhutch attitude to incidental
inclusion of product names was much stricter thamther European countries. Dutch
audiences would be exposed to programmes madeleuts Netherlands but picked up
or retransmitted into the Netherlands. Consequertttg applicant argued, it was
subjected to restrictions which were discriminatand contrary to Article 14 ECHR.
The Commission rejected this argument as well.eltd lthat the position of a program

made or broadcast from inside the Netherlands wasamparable to one from outside.
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4.2. MEDIA REGULATORS

There are various contexts in which the media agulated either in advance of
publication (e.g.. the system for classification wtleos by the British Board of
Classification), or after the event (such as by Bneadcasting Standards Commission,
the Press Complaints Commission and the AdvertiSitasndards Authority, as well as
through the broadcast licensing system). We corsidan other chapters the approach
which the ECHR requires to be taken to substantiagters. Here we deal briefly with
the procedural issues which might arise under BrteccECHR in connection with such

regulatory activities.

Article 6: Applicability
Article 6 ECHR applies: 'In the determination ofdarson’s] civil rights and obligations
or of any criminal charge against him. ‘These twiteraatives ‘civil rights and

obligations' and ‘criminal charge' need to be atereld separately.

4.2.1. Civil Cases
For the Article 6 protections to apply, the casestmoncern a ‘civil right', there must be
an arguable basis for that right in domestiov 16 disputécontestationin French)

and the procedure must lead to the 'determinatidine right.

The phrase 'civil rights or obligations' is an exéenof an 'autonomous concept’, that is a
term which is defined and developed by the Couth& context of the Convention and
its case law. Whether a dispute concerns a cigfitris influenced, but not conclusively
resolved, by its categorization in the domesticalegystem (Konig v Germany.
Ultimately this question must be answered 'by efee to the substantive contents and
effect of the right' in issue (at para. 89). Comtaesmbout this particular autonomous
concept have to be tentative, in part because thet@ppears to have shied away from
providing a comprehensive definition and in partdwese its attitude has evolved over
time and is still developing. Early cases from @eurt referred to the distinction

between rights in private law (which were treated'avil’) and those in public law
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(which were not\Ringeiserv Austrig). Paradigmatic cases can be identified in this.way
Thus, litigation between two private parties (faample, over libel, breach of confidence
or copyright) clearly concerns ‘civil rights or gations'. Conversely, disputes of a
purely public law character which do not directffeat a private law right are not within
Article 6(1) ECHR. On this basis, complaints hawe dismissed in relation to the
admission or expulsion of aliens, the recruitmentligmissal of civil servants and the
validity of election expenses, even though, inldst case, the applicant might have lost
his seat and the payments which went with electiéideo(Pierr-Bloch v Francg
However, disputed public law decisions which deeli affect the relationships of
private legal personalities in civil law, may invelthe determination of civil rights (see
Ringeisenv Austria, which concerned an administrative approval of adfer of land

between the applicant and a vendor).

The form or the venue of the dispute is clearly setisive. In particular, disputes which
directly affect pecuniary rights or obligations,which concern the use of property, are
likely to be classified as ‘civil'. Of particulaigsificance in the context of the regulation
of media activities are cases which have heldttietvithdrawal of a license to engage in
a commercial activity is a 'civil' mattéPudasv SwederandBenthenv Netherlandyand
others which have held that refusal of planningmpssion to develop privately owned
land also concerned civil rightgredin v Sweden It is likely that the refusal of a BBFC
video certificate would concern a civil right inighsense. The Court has held that
disciplinary proceedings by a professional bodycktgan lead to the loss of the right to
continue in the profession would engage Article)§(Diennetv France Kingsley v
United Kingdonr Decisions by the Radio Authority or the ITC whimight lead to the
revocation of a broadcasting license would simyldo likely to involve a ‘civil right or

obligation'.
In order for Article 6 to apply through the gatewaycivil rights and obligations", there

must also be an arguable basis in domestic lavthirright. This in part reflects the

principle that Article 6 is concerned with procealurather than substantive rights,
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although the borderline between procedural bars smstantive ineligibility can

sometimes be elusive (see, @©gman v UK

Furthermore, the dispute must concern a 'rightterathan a discretionary grant, so that
the ability to apply for arex gratia payment would not attract Article 6 procedural
protections. Yet here, too firm guidance is difficuThere have been cases where a
dispute concerning the initial grant of a governtrieense has been held to be within
Article 6 (seeBenthem v Netherlands license to run a petrol station granted then
removed on basis of unknown opposition at the toheletermination, the applicant
continued to trade while an appeal went throughattheainistrative system and then to
court; Jorbedo Foundation of Christian SchoalsSweden- extension of license to an
existing private middle school to allow it to teaslder children). Although these have
involved some element of ongoing commercial agtjuiis is not necessary in principle.
On the face of it, therefore, even 'first time'speculative applications for broadcasting

licenses would involve the determination of a ciight, however odd this may look.

Lastly, the proceedings must lead to a 'determonatf the right or obligation. On this
basis the Al-Fayed brothers’ complaint about thegatl unfairness of inspectors
appointed under the Companies Acts was unsuccesbilinspectors reported to the
Department of Trade and Industry but determinedhingt(Fayed v UK. On the same
basis, the Court of Appeal has concluded that tbequure by which a person's name
was included on the Department of Health's ligtedple about whom there are doubts as
to their suitability to work with children, did ndtave to conform with Article 6 ECHR.
Although inclusion on the register would be higligtrimental to the prospects of a
person gaining employment in a post that involvedtact with children, it did not in

itself determine anything.

4.2.2. Criminal Charge

Once again the concept of ‘criminal’ proceedingaugnomous. Here, though, if the

domestic system does classify the proceedingsiasnat that is determinative. Thus,

Page | 132



unsurprisingly, Article 6(1) ECHR will apply if arbadcaster in the UK is prosecuted for
an offence under the Broadcasting Act 1990 (ergadicasting without a license contrary
to s. 13), or if a person is charged with an oféennder the Video Recordings Act 1984.
However, this is not the limit of the applicabilitf Article 6. Even if domestic law
would regard the proceedings as non-criminal, tmay involve the determination of a
‘criminal' charge for the purposes of Article (Engel and others v Netherlards
Contempt proceedings may not be strictly crimirsahanatter of domestic law, but since
they potentially involve imprisonment and/or subsi fines, they are criminal for the

purposes of Article 6 (sdgarman v UK.

The Court will look at the nature of the conductquestion and the severity of the
possible penalty. The fines which the Radio Autiyoand the ITC can impose can be
(and have been) very large. However, there mustolbbt as to whether the proceedings
which lead to these penalties come within the Stragy concept of ‘criminal’. It is only

licensees who can face these proceedings. Prewasss before the Court have
distinguished between regimes which have a gergglication (e.g., for collection of

the community charge or poll tax and penaltiesnion-payment) which have been held
to be ‘criminal’, and those applying a disciplinacheme to a particular group, such as
prisoners or the armed forces, or civil servantpmfessionals who face proceedings
before their association. None of the latter hasnbkeld to involve the 'criminal’

procedural protections.

4.2.3. Rights Granted

Assuming that Article 6( 1) ECHR applies either &exe the proceedings concern the
determination of a person's civil rights or obligas, or because they involve the
determination of a criminal charge, it provides thiéowing guarantees:

(a) a fair and public hearing;

(b) within a reasonable time;

(c) by an independent and impartial tribunal essaled by law, with;

(d) judgment to be pronounced publicly.
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The judgment must be reasoned, but the duty to gipeblic hearing is not absolute.
Article 6(1) provides that the public may be ex@dddrom all or part of the trial in the
interest of morals, public order or national segum a democratic society, where the
interests of juveniles or the protection of thevate life of the parties so require, or to the
extent strictly necessary in the opinion of thertdn special circumstances where
publicity would prejudice the interests of justiéeticle 6(1) underpins the fundamental
principle of the rule of law and is to be constridadly(Delcourt v Belgium Yet the
decisions of the European Court indicate that thehstone, as with the common law
duty, is overall fairness, rather than particulechinical failings. The case law of the
Court under Article 6(1) is extensive, but the daling features may be of importance in

the context of media regulation.

1 The Tribunal’

If not a court, this must exercise essentially ¢ialifunctions. The fact that it has other
non-judicial, perhaps administrative, functions slo®t necessarily prevent it being a
tribunal (seeCampbell and Fell v United Kingdgrooncerning the disciplinary functions
of a prison Board of Visitors), neither does thet that the members are not professional
judges(Ettl v Austrig. Where a decision affecting civil rights or olatgns is taken by a
body which does not meet Article 6( 1) requiremgttie procedure can be saved by a
right of appeal or review before a court or tribwaich does. A full reconsideration of
the merits may be required (as @omptev Belgiumwhere an appeal to the Court of
Cassation against a decision of a medical dis@pfiriribunal, on a point of law only,
was regarded as insufficient), though not necdgsarhe Court has accepted that in
certain specialized areas of law, where issuesaolityp arise, Article 6( 1) may be
satisfied by a two-stage procedure under which dmimstrative body reaches a
decision, making findings of fact and exercisindgment, which is then subject to an
appeal or review on a point of law. Bryan v UK, the Court found that a planning
inquiry was procedurally fair, but that the inspediicked the necessary independence

from the Secretary of State. The subsequent judev@ew proceedings cured this defect,
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however, since the inspector's findings of factevaot disputed and the procedure

enabled the applicant to challenge fully the poliegisions in issue.

2 Independence and Impatrtiality

In considering independence, 'regard must be Mhatér alia, to the manner of
appointment of [the tribunal's] members and tortheim of office, to the existence of
guarantees against outside pressures and to tlstiaquevhether the body presents an
appearance of independence’ ( three-year term#fioé evere upheld irCampbell and
Fell, see para. 80). Appointment by the executive doé¢speo se,deny independence,
though a right to dismiss during the appointegsiseof office would do so. I1Zand v
Austriathe Commission observed that 'the irremovabilityusfges during their term of
office, whether it before a limited period of tiroefor a lifetime, is a necessary corollary
of their independence from the Administration ahdstincluded in the guarantees of
Article 6( 1) of the Convention'. In one of the lga8cottish cases under the HR A 1998,
an objection to criminal trial by a temporary skfewho could be removed from office at
any time for any reason by a member of the exeelfthe Lord Advocate), was upheld.
Impartiality is simply the absence of bias. Thisynte actual bias, for which the Court
applies a subjective test to establish the 'petsamaviction of the given adjudicator’, or
perceived bias (‘the lack of the necessary appearahimpartiality’). In the latter case
the Court looks for 'sufficient guarantees to edelany legitimate doubt'. IKingsleyv
UK, the applicant's license to manage in the gamingising had been removed
following a Gaming Board hearing tainted by an appece of bias. The Board had
already resolved that he was not a 'fit and prgeeson' to hold a license, which was the
issue at the revocation hearing. However, the eaplifailed to quash the decision in
judicial review proceedings and was denied leavapioeal by the Court of Appeal. Both
Courts held that the Board had no power to deletja¢erevocation hearing to an
independent tribunal. The applicant was therefagaietl his remedy on grounds of
necessity. The European Court held that in thise caslicial review was plainly
inadequate to cure the defect since 'the concegulbjurisdiction involves that the
reviewing court not only considers the complaint ihas the ability to quash the

impugned decision'.
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3 Protections Specific To 'Criminal Charges'

If the proceedings constitute the determinatioma afiminal charge, Article 6 guarantees
certain specific procedural protections in additiorthe general requirements of Article
6(1). Thus Article 6(2) provides:

Everyone charged with a criminal offence shall wespmed innocent until proved

guilty according to law.

Article 6(3) says:
Everyone charged with a criminal offence has thieveng minimum rights:
a.to he informed promptly, in a language which hearathnds and in detail,
of the nature and cause of the accusation agamst h
b. to have adequate time and facilities for the pragpam of his defense;
c.to defend himself in person or through legal aasist of his own
choosing or. if he has not sufficient means to feaylegal assistance, to
be given it free when the interests of justiceesquire:
d.to examine or have examined witnesses against hunta obtain the
attendance and examination of witnesses on hislfoehder the same
conditions as witnesses against him:
e.To have the free assistance of an interpreter i€drenot understand or

speak the language used in court. ,

In addition, Article 7 prohibits the imposition oétrospective criminal liability or a more

severe penalty than prevailed at the time the cahoffence was committed.
A considerable body of case law has elaboratecethghts and the specialist books on

criminal procedure should be consulted if the pedaggs in question are likely to be

classified as the determination of a criminal clearg
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4.3. Commercial Speech

4.3.1 Introduction

Before examining the jurisprudence of the Europe@ourt and the likely

impact on domestic law after October 2000, it ispamant to address certain
preliminary questions, including what constitutesmenercial speech and to what
extent, if any, it should be protected.

1 What Is Commercial Speech?

Numerous definitions have been advanced for 'cormialespeech’ yet none is entirely
satisfactory. Perhaps the dominant view is that rnercial speech is speech that is
designed to promote the economic interests of iddals or enterprises. The most
obvious example of commercial speech is advertjding as can be seen from the ECHR
case law, it extends beyond advertising to incladg means of conveying commercial
information to the consumer.

2.  Why Protect Commercial Speech?

Commercial speech clearly qualifies as 'speech''eapression’ on any normal
understanding of the words, as it involves the egimg of information and ideas. To
exclude commercial speech from protection undeickrtl0 ECHR would inevitably
require courts to draw arbitrary distinctions begweit and other kinds of speech.
Furthermore, as the US Supreme Court has explacwmtsumers have an interest in
receiving accurate, truthful information about prots: As to the particular consumer's
interest in the free flow of commercial informatjdhat interest may be as keen, if not
keener by far than his interest in the day's mogént political debate . . . When drug
prices vary as strikingly as they do, informatiosta who is charging what becomes
more than a convenience. It could mean the allewiaif physical pain or the enjoyment

of basic necessities.
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3 Competing Interests

The justifications for restricting commercial spleege generally accepted to be stronger
than in the case of political (and possibly artistipeech. Clearly there is a public interest
in forbidding false or misleading claims about pro or services. These competing
interests of consumer protection and fair competitmean that in every jurisdiction

commercial speech is subject to considerable réguola

4.3.2 ECHR CASE LAW ON COMMERCIAL SPEECH

1 Commercial Speech: General Principles

The leading authority in the ECHR case law on thegetion of commercial speech is
Markt Intern Verlag and Klaus BeermarmrGermany Markt Interngrants member states
an extremely wide margin of appreciation in regaand banning commercial speech.
The Court was evenly split 9:9, but the Presideiitty his casting vote, concluded that
there had been no violation of Article 10 ECHR. Tdmplicants published a bulletin
which included an article about the dissatisfactbma customer who had been unable to
obtain the promised reimbursement of a beauty mtogdurchased from a mail-order
firm. The bulletin requested further informatiororin its readers as to the commercial
practices of the firm. The applicants were resgdiby court order from repeating the
statements on the grounds that they infringed teem@n Unfair Competition Act 1909.
The German Government again attempted to argueAhetle 10 was not engaged
because of the commercial nature of the speecpafa. 25). The applicant argued in
reply that to restrict the scope of Article 10 s items of a political or cultural nature

would result in depriving a large proportion of {press of any protection.

The Court concluded that the speech, although adedeto trades people rather than the
public at large, conveyed information of a commaroature which was within the ambit
of Article 10 ECHR (at para. 26). The majority judgnt, however, removed virtually all
scrutiny of decisions in this field when it conchethat in the area of commercial
matters, and in particular unfair competition, etatvere permitted a wide margin of

appreciation, otherwise the Court would have toeutake a re-examination of the facts
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and all the circumstances of the case (at paré@332F¥he Court confined its review to
the question whether the measures taken at thenaatevel were justifiable in principle
and proportionate. Applying this very deferentippeach the Court concluded that it
could not be said that the granting of injunctiarent beyond the margin of appreciation
left to the national authorities, and thereforer¢heas no breach of Article 10 (at paras
36-38).

This approach was cogently criticized by the vasiodissenting opinions, which
considered the majority's decision as an abdicaifahe Court's role of supervision and
as an unwarranted departure from earlier Articlejdf@sprudence requiring that the
necessity of any interference with the right toeftem of expression needed to be
‘convincingly established' (at p. 176). The dissgnjudgments took a different view of
the importance of the expression at issue, staliag It is just as important to guarantee
the freedom of expression in relation to the pcastiof a commercial undertaking as it is
in relation to the conduct of a head of governmenrh order to ensure the openness of
business activities it must be possible to dissatsinfreely information and ideas

concerning the products and services proposedrsucoers, (at p. 177).

2 Commercial Speech and Advertising by Professials

Barthold v Germanyconcerned an interview given by a German veteyisargeon (Mr
Barthold) to a local newspaper, in which the veswaitical of the lack of emergency
veterinary services at night in Hamburg. He wentmstate that his clinic was the only
one offering such a service. This interview ledotoceedings against Mr Barthold for
breaking the rules of professional conduct formddadvertising and publicity, and for
breaching s. 13 of the German Unfair Competitiom 2809. The German courts granted
interim and final injunctions requiring him to rafn from repeating the statements on the
grounds that the publicity provided exceeded thenks of objective comment on
matters of justified public concern. The Court bynajority found that there had been a
violation of Article 10 ECHR. The German Governmegain sought to argue that

Article 10 was not engaged because it did not eéktercommercial speech, as this was a
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matter relating to the right freely to exerciseadé or profession which was a right not

protected by the Convention.

The majority judgment rejected this argument ongfainds that the speech in question
included the expression of 'opinions' and the itnparof 'information on a topic of
general interest' (at paras 41 -42). Furthermdre,publication in issue was an article
written by a journalist and not a commercial adserhent. The majority, however,
explicitly refused to decide whether, as a matteprinciple, commercial advertising
came within the scope of Article 10. They went orfihd that the restrictions placed on
Mr Barthold, while pursing the legitimate aim ofdgecting the rights of others’, were not
'necessary in a democratic society' because they seestrict as not to be proportionate
(at paras 52-59). The Court invoked the fear ofdhdling effect when it stated that the
very strict rules risked discouraging members loéral professions from contributing to
public debate on topics of public interest, as stmmment might be treated as entailing
(to some degree) an advertising effect. JudgetPetioncurring opinion went further in
discussing commercial advertising by the liberabfessions, and drew on US
jurisprudence to support the general propositi@at: tRreedom of expression in its true
dimension is the right to receive and to imparbinfation and ideas. Commercial speech
is directly connected with that freedom ... Eveit ivere to be conceded that the state's
power to regulate is capable of being more extensiv relation to commercial
advertising, in my view it nevertheless remains tase that 'commercial speech’ is

included within the sphere of freedom of expressf{ahpp. 407-8)'

In Casado Coca v Spairthe Court had to examine a near absolute banawgeks
advertising. The applicant placed an advert incallmewspaper containing only neutral
factual information, such as name, address anghefee number. There was nothing in
the advert that was untrue, offensive or misleadiNgither did the advertisement
criticize any fellow members of the Bar. Howevesntrary to the Commission's opinion,
the Court concluded that there was no violatiorAdicle 10 ECHR. The Commission
took the view that the near absolute ban on fachdakrtising was excessive and not

necessary in a democratic society. The Commisgpamed that such a ban infringed not
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only the rights of the applicant, but also the piblright to receive information. The

Court again took refuge in the doctrine of margfrappreciation and concluded by a
majority of 7:2 that there was no violation of At& 10. Factors that led the Court to
reach this view included the limited nature of Haaction, the lack of consensus on legal

advertising throughout Europe and the complexitthefissue.

In Colman v United Kingdomthe Commission considered the complete ban on
advertising by general practitioners which existedthe UK prior to the relaxation of
rules in May 1990. The Commission concluded thatapplication was admissible, but
before the Court could consider the case it wascktiout as a result of a friendly
statement, whereby the Government made no admiasiom a breach of the Convention
but agreed to pay the applicant £12.500.

In Lindner v Germanythe Court had to consider disciplinary action talegainst a
German lawyer for advertising contrary to the rwésis profession. In concluding that
the application was inadmissible, the Court saidor the citizen advertising is a means
of discovering the characteristics of services gadds offered to him. Nevertheless, it
may sometimes be restricted especially to prevafdiucompetition and untruthful or
misleading advertising. In some contexts, the maklibn of even objective, truthful
advertisements might be restricted in order to ensespect for the rights of others or
owing to special circumstances of particular bussnactivities and professions. Any such
restrictions must however be closely scrutinizedtliy Court, which must weigh the
particular requirements of those particular featwagainst the advertising in question. To
this end the Court must look at the impugned pgnalthe light of the case as a whole.
The Court recognized that the regulation of protess advertising was in a state of flux
in the member states of the Council of Europe drat there was a wide range of
regulations in member states. However, it sawdhifurther reason for allowing member
states a wider margin of appreciation and, esggcial light of the modest penalty
imposed on the applicant, did not find the restictdisproportionate in the applicant's

case.
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3. Commercial Speech Critical of Competitors or Poducts

In Jacubowski v Germanyhe applicant had been dismissed as an edit@ oéws
agency which issued a press release questioningpplcant's abilities. The applicant,
who was planning to set up on his own, was resdhiny injunction from sending a
mailing to journalists containing newspaper argatetical of his former employer and a
letter offering to meet with them to discuss futdexelopments in the media market. The
applicant contended that the injunction violates ight to freedom of expression. The
Commission unanimously found a violation of Artid@ ECHR. However, yet again the
Court adopted a more deferential approach and eded| by a majority, that there was
no violation having recourse to the margin of apg@tton. The Court concluded that the
injunction banning the distribution of the circulas not disproportionate because the
applicant was still permitted to criticize the neagency. As the applicant's circular
merely approved and set out passages of variouspapar articles which were already
in the public domain, it is hard to agree with thajority decision. The German Court yet
again analyzed the matters as unfair competititimerathan as relating to the right of
freedom of expression, and the European Court edftiis criticize such an approach.
This conclusion is particularly surprising giveretbircumstances of the circular, where
the applicant had been publicly criticized by tlesva agency. liHertel v Switzerlandhe
Court considered an injunction obtained by the Swiissociation of Manufacturers and
Suppliers of Household Electrical Appliances undée Swiss Federal Unfair
Competition Act 1986. Prohibiting the applicant rfrostating, inter alia, that food
prepared in microwave ovens was a danger to huraealthh The applicant, a scientist,
had published a research paper in which he condltitet food prepared in microwave
ovens 'may be damaging to human health. The damnesurt concluded that the
applicant's article unfairly denigrated goods dfess by making ‘inaccurate, misleading
or unnecessarily wounding statements'. The Eurofi&aurt treated the expression in
guestion as concerning a matter of public intenesitnely the effects of microwaves on
health, rather than as merely commercial speects [Ed the Court to apply a more
rigorous test of the necessity of the interfererarg] it concluded that the injunction
violated the applicant's right to freedom of expres because it was disproportionate

and therefore not 'necessary in a democratic socidte fact that the applicant's opinion
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was a minority one, possibly devoid of merit, wasmaterial because the right to

freedom of expression is not limited to widely hefanions.

4. Political Advertising

Unfortunately, there is at present, no substanti@se law on this issue. lAmnesty
International (United Kingdom) v United Kingdotie applicants were prevented by s.
92(2)(a) of the Broadcasting Act 1990 from advergson the radio in order to raise
awareness in the United Kingdom of human rightdations in Rwanda and Burundi.
The statutory provision in question provided thegmsed radio services must not include
‘any advertisement which is inserted by or on Hebgalany body whose objects are
wholly or mainly of a political nature'. The Radkuthority initially refused to grant an
advertising license. This refusal was unsuccegstiilbllenged in the domestic cou(i®

v Radio Authority, ex pane Buland this lead to an application to the EuropeanrC
However, before the Court ruled on the admissibibf the application, the Radio
Authority reversed its decision and allowed theligppts to advertise. As a result of this
reversal the application was struck out without aoypsideration of the substantive

arguments advanced under Articles 10 and 14 ECHR.

This lack of consideration will be remedied wher tBourt hears the case ¥QT
Vereingegen Tierfabrikew Switzerlang which concerns the refusal of commercial
television companies to broadcast an advertiserframd an animal welfare group
exhorting the viewers to 'eat less meat, for tHee s# your health, the animals and the
environment'. The refusal was on the basis thatdinemercial in question was of a ‘clear
political character'. The Court, without a detaikecdhmination of the arguments advanced
under Articles 10 and 14, concluded that the complaises serious issues of law and
fact and declared it admissible. If the applicaarts successful in their argument either
that the prohibition on political advertising onet@sion is contrary to Article 10, or that
the present Swiss domestic regime (which permitzerdiding by the meat industry
encouraging meat consumption but does not perméréiding by groups advocating less
meat consumption) is discriminatory under Articleréad with Article 14, this will have

a profound impact on UK advertising law. Given ttheg expression in question concerns
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matters that are indisputably of public concerns ilikely that the Court will apply the

more rigorous scrutiny it adopted kHertel andBarthold rather than the very deferential
approach typified byarkt InternandCasado CocaHowever, the existence of bans on
political advertising on television in a number mémber states (including the United
Kingdom) may lead the Court to conclude that the lsawithin the state's margin of

appreciation.

5 Speech by Commercial Organizations on Mattersfdublic Concern

Although not strictly within the definition of 'camercial speech’ set out at the beginning
of this chapter, the decision @pen Door Counselling and Dublin Well Woman v Inela

is likely to be of relevance in the commercial egmion field, particularly when
restrictions on truthful advertising are in issu@pen Door Counseling and Dublin Well
Woman were Irish organizations that provided naedative counseling to pregnant
women. This counseling included the provision dbimation about abortion facilities
outside Ireland, including their addresses andptelee numbers. The Society for the
Protection of the Unborn Child obtained a permanejinction preventing staff at the

clinics from providing such information to pregnavamen.

The Court concluded by a majority of 15:8 that peemanent injunction was a violation
of Article 10 ECHR. The majority thought that whitee Irish state had a legitimate
interest in protecting the right to life of the wmb child, this interest did not grant the
state an unfettered and unreviewable power tocaptdtect this interest. While the Irish
state enjoyed a considerable margin of appreciatiorlation to this type of expression,
this margin was not unlimited and measures wereant@amatically justified where the
right to life of the unborn child is at stake. T@eurt concluded that the expression in
guestion was subject to protection under ArticleETTHR and that the absolute nature of
the injunction was such that it was disproportiendthe Court stated that although the
information in question was likely to offend, shaakd disturb a significant proportion of
the Irish population, this was not sufficient grdarfor restricting it, particularly when
the expression in question was limited to factuad &uthful statements on services

which were lawful in other Convention countries amégght be crucial to a woman's
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health and well-being. The Court, in reaching esigion, further noted that it was not a
criminal offence under Irish law for a pregnant wammto travel abroad in order to have

an abortion.

4.4. The FDRE Broadcasting Service Law: Proclamation No. 533/2007

Introduction

The law emphasizes that broadcasting service @aggnificant role in the political,
economic and social development of the countryroyiding information, education and
entertainment programmes to the public. Broadogstia conduit of information plays a
major role in exercising fundamental constitutionghts such as freedom of expression,
freedom of access to information and the right kecteand be elected. It further

contributes the existence of a vibrant informedetgabout all public matters.

In view of these essential benefits that accru@egublic, the parliament has enacted the
broadcasting service proclamation which recognmeste broadcasting services which
is really important in promoting democratic valu&be law generally aims at ensuring
the proper utilization of the limited radio wavesoairces of the country by clearly

defining the rights and obligations of persons whdertake broadcasting services.

Under this section, it is tried to describe andcaés the powers and duties of the
Broadcasting Authority as established under thisclamation. Broadcasting services:
categories of broadcasting services and categofibsoadcasting services license is the
other issue of discussion. Moreover, conditions toansmission of broadcasting

programmes and obligations of licensee are dedltisnsection.

4.4.1. Broadcasting Authority: Establishment, Powers and Functions

Art. 4 of the broadcasting service proclamatioralelsth a public authority called the
Ethiopian Broadcasting Authority which is accoum¢alio the then Ministry of
Information and now to the Office of Government CGoumications. Art. 6 sets the
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objectives of establishing the authority that ialslensure the expansion of a high
standard, prompt and reliable broadcasting sertiwgscan contribute to political , social

and economic development and regulate same.

The organization is the authority is prescribedartt. 8 that it shall have;
1. Board
2. Director General

3. The Deputy Director General and other necessafly sta

Article 9 provides for the possible organizatiom @omposition of the board. “Members
of the board shall be drawn from different instiias and parts of the society and shall
be appointed by the Government on the recommendafidghe Minister”. The issue in
here is it has not exactly determined the numbenermbers of the board, which sections
the society is sought to be represented is nottigxdetermined. It seems to give an
opportunity for the executive to abuse the intare$the private sector. Since the powers
entrusted to board involves examination and degidiomplaints lodged by applicants
and licensees, examine and decide on appealsddiatbroadcasters, the composition
should be inclusive of all competing interests.

Art 7 mainly prescribes the powers and duties ef dathority. Its power is generally
defined that it shall have powers to ensure thatttoadcasting service is conducted in a
manner that contributes to the social, economibitiged and cultural development of the
country. This is to mean that it shall exercise all powerthwespect to broadcasting

services necessary to bring about the aforemerttidaeelopments.

To achieve and maintain the above stated objectikesauthority has the power to:
1.Issue, suspend and cancel broadcasting serviceséce
2. Determine the site and coverage area of a broadgagation to avoid an overlap
with any radio communications;
3. Determine the standard and type of equipments taidms for broadcasting

service as well as the capacity of the transmitter;
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4. Control illegal transmissions;

5.Plan, permit, and control the use of the radio wallecated for broadcasting
service by the concerned organ and lease same,

6. Decide on complaints arising in relation to broadicey services;

7. Prescribe standards for broadcasting equipmerstse isertificates of compliance
to importers of the instruments and supervise thgarations;

8. Fix and collect license fees for broadcasting ises;

9. Without prejudice to relevant laws and governmemédtives participate, on
behalf of the government, in international meetirggs matters related to
broadcasting services; follow up the implementatbmternational agreements
on broadcasting services to which the countryparay;

10.Conduct study with regard to the devilment and wwpment of the
broadcasting services; compile and maintain infoionarelated to the services;

are the main powers and duties entrusted to thwHatyt

4.4.2. Broadcasting Services

a. Categories of Broadcasting Services
Broadcasting services are categorized into three as
1. Public broadcasting services
2. Commercial Broadcasting and

3. Community Broadcasting services

The purpose of categorizing broadcasting servisesportant to set out the conditions

of services and the license requirements.

A public broadcasting service is defined under 2t9: as a radio or television
transmission established, for the purpose of ethgainforming and entertaining the
public, in the federal or a regional state to wigdvernment budget is allocated in full or
in part and is accountable to the federal Hous@®a&dples Representatives or to the

regional council.
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Any public broadcasting service is expected to @®\ts services according to the
following conditions: its broadcasting services |slemhance the participation of the
public through the presentation of government pedicand strategies, development,
democracy and good governance related programss ddndition aims at mainly

promoting policies and development agenda of theigonent.

As the ownership of public broadcasting serviceoibgé to the public, it is deemed to
fairly serve all political parties operating in acdance with the constitution and the
electoral laws of the country. All political paieshall be equally treated to access the
public broadcast to promote and inform their pcditi programmes without any
discrimination. No extra access should be givetheoruling arty to access the public
broadcast in ways that may contradict with priregpdf fairness and equal treatment.
Moreover, public broadcasting service is needed swve as educational and
entertainment media, promote unity and equalitthefpeople, promote and enhance the
cultures and artistic values of values of the publhich constitutes various nations,

nationalities and people having their own respecatmitural and artistic values.

A commercial broadcasting service as defined uidaer2/10 is “a radio or television
transmission service established for profit bygaleentity with the purpose of informing,
educating or entertaining the public.” Acquisitioh juridical personality incorporated
for profit is a necessary requirement for a comimaérbroadcasting service license.
However the object clause is to derive profit frtime services, the ultimate purposes
cannot be extended beyond informing, educatingitar&ining the target population.
It is prima faceatruth that a commercial broadcasting service sbugtearn as much
profit as possible, however, any commercial broaticg service is legally bound to;

« Provide equal treatment to any community in iterige area

« The scope of its transmission of its programmed sbaer the whole area of its

license;

« Transmit regional and national news;
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These are the obligations of a commercial broadwas addition to the profit making

objectives of its incorporation or formation.

The third category of broadcasting services, Conityuoroadcasting service, has a
different form and purpose. It is defined under.Atl1 as “ community broadcasting
service is a non-profit radio or television transsmon service established by the will and
interest of a community and administered and rumhieycommunity living in a specific

area or who possess a common intere&s”can be perceived from this definition, a
community broadcasting service is different frore irevious two in form that it does

not exist as a business firm, ownership and purpose

The conditions on which a community broadcastimyise operates are provided under
Art. 16/4:

1.1t should not come with commercial objectives. tialk carryout activities of
development, education and good governance need®eofcommunity. A
community broadcasting services is expected to Ijmaimgage in promoting the
interests of the community.

2. Interests of the community constitute promotionyedlepment and preservation of
the language, culture and artistic values. It sth@im at creating access to the
participation of the community in programmes arslies that affect its interests.
Moreover, the community broadcasting service shalbvide community
centered informative and entertainment programgrtmote the information

culture and knowledge of the community.

b. Categories of Broadcasting Services License

The Broadcasting service proclamation under Articleprescribes eight categories of
broadcasting service licenses which is a differieatie from categories broadcasting
services. The first generally relates to kinds o$gible services from the broadcasting
organization and the second relates to the caegof licenses that are issued by the
authority. The categories of broadcasting servicenkes that can be issued by the
authority are:
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a. Terrestrial to air free radio broadcasting service,

b. Terrestrial to air free television broadcasting/gss,

c. Satellite radio broadcasting service

d. Satellite television broadcasting service,

e. Satellite broadcasting service provided to custernfarfee,

f. Receiving and broadcasting foreign programs toocuosts for fee,
g. Cable television broadcasting service providedustamers for fee,
h. Other broadcasting services to be prescribed autieority,

Art 18 prescribes that a broadcasting service $ieeshall only be issued to operate a
single broadcasting station. No licensee is alloteedperate more than one broadcasting
stations possessing a single license.

Broadcasting service license is issued based oncépability of the applicant to
implement the proposed broadcasting programme .atitfeority is empowered to set the
criteria which will be used to evaluate whether #pplicant possesses a presumable
capacity or not. The criteria to be set out shdlude at least the following (Art. 21/2):

a. The reliability and sufficiency of the applicantfmancial sources to run the
broadcasting service: the applicant is expectegré@ide evidence that he has
adequate financial sources to run the proposedcsewhich must be reliable.
No license shall be issued to the applicant if diks fto produce legal evidence
that ascertains the financial capacity and soufcinancing for the proposed
service. As a result, the applicant will be disrags$or reasons of unacceptable
application.

b. The capability of equipments and technologiesedish the applicant’s proposal,
to render the service: the applicant in his propstauld provide a detailed
description of appropriate equipments and technetognd will be issued with a
license after their capability is ascertained byegis.

c. The applicant’s organizational capacity, knowle@gel experience to render the
service: it is necessary that authority must asthaethe applicant has proposed
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a viable organizational capacity. This can be destrated by the number of
staff proposed, the level of knowledge, experigheg have and relevance.

d. The contents of the programme submitted by theiegpul and social needs
covered by the programme and the transmission &loeated for the service
are the major criteria for issuing a broadcastiagyise license. This criterion
seems to be impracticable for it would be difficidtprovide a detailed content
of the programme. The applicant can only generdigcribe the possible
contents of the programme. This criterion posearadr of censorship which is

constitutionally banned.

Failure to comply with the above stated requiremevitl automatically result in refusal

of a broadcasting service license. In this case atlthority is bound to communicate to
the applicant the reasons why the application &caepted. Any applicant who is denied
a license and believes that the decision is subgeahay appeal to the board within 14
days from the date of the decision. The board @mpatrt shall render its decision within

20 days from the receipt of the appeal (See Arfo2Pnore details).

4.4.3. Prohibitions on Some Person or Institutions

The law does not entitle every person to operabadwasting services as a right subject
to the fulfillment of the stated requirements. 28 prescribes the bodies or persons not
to be issued with a broadcasting license. Accotgjnge following may not be issued
with broadcasting license.
1. A body that is not conferred with a legal persamali
2. Without prejudice to the provisions of other lavegjarding foreign nationals of
Ethiopian origin:
a. An organization not incorporated Ethiopia: a compdhat does not
possess Ethiopian nationality;
b. An organization or company in which its capital 8 management

control held by foreign nationals;
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3. An organization of a political organizations orvatiich a political organization is
a shareholder or a member of a political orgarratisupreme leadership is a
shareholder or member of its management at any; leve

4. A religious organization;

5. An organization of which its owner or any of its mevs or a member of its
management is convicted of a serious crime or algecision of a court, is
deprived of exercising his civil or political rightor has fully or partially lost his
legal capacity;

6. An organization of which more than 50% of its cabits held by another
organization which carries on the business of pdrdress or news agency or a
person that owns more than 20% of the capital ol swganization;

7.An organization applying for a television broadoastservice license while
already having a license for television broadogsservice or more than one
license for radio broadcasting service;

8. An organization applying for a radio broadcastiegvie license while having a
license for radio broadcasting service in the sarea or two licenses in
different license areas;

4.4.4. Manners of Transmission and Programming Principles

In the life of journalism, the objectivity of theqgrammes displayed is a sine qua non for
information. The objectivity of the situation wouhelp in establishing information to the
society. The broadcasting service proclamatiomsidit 30 provides that any programme
transmitted shall reflect different and balanceelwpoints to serve the public. This is to
mean that any broadcasting programme should beedwidgth the principles of fairness

creating equal access to air all varied viewpoafthe society.

Any broadcasting service programme shall ascettaénaccuracy of the content and
source. Transmitting accurate information bothantent and source is important for the
public to convey genuine information. The aspdgirogramme fairness is impartiality.

Broadcasting services firms or institutions shallguided by the principle of neutrality in
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transmitting the information. No personal or ingitnal stands or views should be
transmitted as it hinders the public from receivingpartial, accurate and balanced
information. The law hence provides thatvéry news shall be impartial, accurate and

balanced’

The law particularly strictly prohibits that anyogramme intended for transmission may
not:

a. Violate the dignity and personal liberty of mankiodthe rules of good behavior
or undermine the belief of others: the broadcaspnggramme transmission
should respect to the inherent and inalienableigigmd liberties of all persons
without any discrimination on grounds of race, cplmationality, or any other
basis. It shall also promote and entertain theebeli others. All cultures, beliefs
and opinions should be equally recognized and mnétesd without any bias.

b.Commit a criminal offense against the state, thasttutionally established
government administration or the defense forcehef ¢ountry. Broadcasting
programme transmissions should exhibit that infamoma that could be
confidential for the state. Spying or disclosingommation, which affects the
national security is a serious crime punishablesutige criminal law.

c. Maliciously accuse or defame individuals, natiotibralities, peoples or
organizations;

d. Cause dissension among nationalities or instigasedsion among peoples; or

e. Incite war

Protection of the well-being of children is the @ed condition of transmitting

broadcasting service programmes(Art. 31). Any pamogne that corrupts the

development of positive thinking, ethical behavad outlooks of children is against
public policies and are strictly prohibited. Radiotelevision transmission programmes
that may corrupt the outlook of children or harraittieelings and thinking or encourage
them to undesirable behaviors shall not be tratsdiat hours during which children
normally watch or listen to such programmes. Invgeof the Ethiopian social norms,

children are presumed not listen or watch to raditelevision transmissions from 11:00
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o’clock in the evenings up to 5:00 o’clock in the@mmings The prohibition is twofold:
the first is that programme transmission possessmgoral content or publicly
unaccepted are prohibited from transmission ands#d@®nd is concerning programme
with lawful content intended to address adults Wwhace beyond the analytic depth of

children.

4.4.5. Broadcasting Service Transmission and Regulation of

Advertisement

As perceived by many of us, advertisement is aasdo by which emotionality and

sensuality is deeply propounded. Any advertisenemequired to be transmitted in a
manner that clearly differentiates it from otherognammes. Transmission of
advertisement shall not be perceived as if it ighi@ category of other transmissions.
Unlike plain truth, the content of advertisemergdifferent and involves exaggeration
with a potential of convincing the public about gp@ds or services advertized. It is the
responsibility of the broadcasters to unequivocdlfferentiate it. “Advertisement shall

not also affect the contents of other programmesiiroercial advertisers are bound to
transmit genuine commercial information to the stci “Commercial advertisements

shall be truthful, not misleading and publicize famirade activities” (Art.33/2).

The Trade Practice Proclamation under Art 11(14jegorizes the transmission of
malicious or misleading advertisements as acts rd&iu competition subject to the
penalties and administrative measures provided ndeu Art 25 and 26 of this
proclamation. “Issuance of any false or misleadawmgnmercial statement or notice,
concerning goods and services in respect of theinlity, quantity, volume,
manufacturing process, component, strength, otithe and place of the production of
goods or the rendering of services or other sing&wices.” Similarly, the broadcasting
service law strictly prohibits that “the transmasi of malicious or undermining
advertisement on the products or services of otbleadl be prohibited.” Two things are
evident that false advertisement: disclosure dffdlsat do not represent the goods or
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services being advertised is strictly prohibitedyd discrediting or undermining

advertisement is illegal.

Similarly, the Criminal Law on its part addressdscrediting or malicious acts of

advertising.

Article 719: Unfair Competition
Whoever intentionally commits against another base of economic competition by
means of direct or any other process contrary ®rlies of good faith in business, in
particular:

a. by discrediting another, his goods or dealings, adivities of business or by
making untrue or false statements as to his owrndgjodealings, activities or
business in order to derive a benefit there froraiagt competitors; or

b.by taking measures such as to create confusion thiéhgoods, dealings or
product or with the activities of business of amothis punishable, upon
complaint, with a fine of not less than one thowshinr, or simple imprisonment
for mot less than three months.

Misleading and confusing commercial advertisings jrohibited according to Article
10(2) (b) and (e) of TPP and Article 719(b) of tmeninal code. However, there is no an
objective criterion that demarcates between fairedtsings and those misleading and
confusing advertising. It has been left to the @ison of judges to be decided on the
case-by-case bases. Indeed actual confusion & remjuirement in our law, for example
trade mark infringement using advertising is retedadespite the sell rate and value of
the plaintiff's product remains the same.

Commercial advertising that falsely discredite®mroduct or business by comparing
with that of its competitors is treated as an undat under Article 719(a) and (b) of the
criminal code. In our legal system comparative aiilsiag is protected where it is merely
found to be true without taking into consideratibie intention and connotation of the

advertising.
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Certain types of products and services are sutggarohibition or restriction because of
their sensitiveness to the public health, safetylip morals and security of the public.
Cigarette and cigarette related advertisings, ddusgs related to narcotic drugs,
advertisings of liquor with more than 12% alcohokontents, advertising s that
encourage users to buy medicine which cannot beinggtered without medical
prescriptions and other advertisings prohibitedldoy shall not by aired in ETV or
Ethiopian Radio or any other private broadcastirggliam Here the writer is intrigued by
the widespread dissemination of traditional medisiadvertisings, especially in private
newspapers and magazines. Nothing is impossible tiese traditional medicine
practitioners. They advertise listing the kind afalth problems that can be cured by
them. Drug Administration and Control Proclamatido.176/99 was promulgated with
the purpose to ensure safety, efficacy and quafityrug and so to maintain the proper
distribution and use. The proclamation establiseddopian Drug Administration and
Control Authority. One of the stated powers andiedubf the authority is to prepare
standards of safety, efficacy and quality of tradi&l medicines; and to evaluate
laboratory and clinical studies in order to enstire safety, efficacy and quality of
traditional medicine; and to issue license in otdeuse traditional medicine in the health

service.

Many people noticed that many of traditional meukcpractitioners who displayed their
license certificate; however, had never seen watifin of the authority as to the curing
capacity of those medicines, which is in contrastvhat the drug administration and
control proclamation prescribes. This proclamatiader Art 22 state the following about

drug related advertisings.

Article 22-Dissemination of Information and Adveasing
1.No person shall disseminate any drug related infdrom that is meant for
professional and the public unless after their ukefss and correctness is
verified and approved by the authority.
2.No person shall cause advertising concerning dringtiver in writing or in any

way which is not in compliance with law of trade advertisement, or the
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directive issued by the authority, or which is mégling to the public as to their
value or effect.

Unfortunately, we have no comprehensive advertikamgthat is to be complied by drug
advertising, but we can resort to ““misleadingst t&f criminal code and TPP under Art
719(a) and 10)2))b) respectively. Art 22(2) of pamcation N0.176/99 makes no
distinction in its prohibition between print andeetronic and other types of media
whether it is public or private. In practice, alloadcast media of the country and
government owned print media do not accept tradftionedicine advertisings. On the
other hand, a significant number of private magezirand newspapers advertise
traditional medicines. This black and white modexoéeptance of traditional advertising
may affect the general interest of the public, ipatarly those who are not in a position
to afford the service of modern health service.réfuge, as soon as possible, the country
should adopt the draft advertising law to unifornggvern sensitive areas of public

service, such as traditional medicine advertisings.

Advertising time or space, which is allocated toeatising rather than programs or an
editorial matter, is another regulated area. AH #thiopian government owned media
agreed that an advertising should not be equakagesl time or space provided for other
programs or editorial matters. The broadcast proateon prohibits allocation of

advertising time for more than 20% of daily transsion of the media, unless it is a

commercial advertisements broadcasting station.

Art. 34 of the broadcast service proclamation doessprovide with exhaustive list of
advertisements. Sub 6 of it provides for the apyion of other prohibited advertisements
by other laws. The criminal law (Art. 847) penafizadvertising for debauchery.
“Whoever with a view to encouraging debaucheryatis$ying the sexual urge of others,
publicly advertises by any means that debauchesybreaenjoyed in a particular place, is
punishable with fine or arrestAn advertisement that contravenes to public moral
conviction or social principles is prohibited byisthcriminal provision and is made

subject to criminal punishments.

Page | 157



Moreover, the criminal law (Art. 848) prohibits atisements relating to abortion.
Abortion is allowed under narrowly regulated ciraiances. In view of the Ethiopian
moral and religious principles and values, abort®rcontrary to these principles and
decency. Abortion is illegal as provided in Art.554nd following articles, however,

considering some carefully justified circumstancadawful termination of pregnancy
can be carried on according to rt. 551 of the arahlaw. However, such kind of allowed
abortion should be carried on by a recognized naéditstitution within the period

permitted by the medical profession and with thetsist compliance to the professional
ethical rules. Hence, ‘whoever, apart from the sgmmitted by law, advertises or offers
for sale means or product designed to cause ahpuiopublicly offers his services to
perform abortion, is punishable with fine or arre3iraditional practices or unregulated
acts of abortion endanger health and claim livdsclvis against public health policy.
Hence, any abortion related advertisement is prtiband made subject to criminal

punishment.

4.4.6. Obligations of the Broadcasting Service Licensees

Broadcasting service licensees are not set frdeuiitobligations arising from providing
the service. There are certain obligations whichstmalways be observed. These

broadcasting service obligations include:

a. Duty of Keeping Programme Records

One of the merits of broadcasting programmes isttiey are easy to record. Recording
the programme could have two purposes. past progemmcold help the future

generation as a warehouse of information, knowleatge ideas, secondly, it could help
to judge that a programme has been done in line pviigramme principles of the law or
not. It is hence, a duty of broadcasting licengetéeep the record of every transmitted
programme, including news, for thirty days. Whedre programme contains a previously
recorded programme or film, such programme shalhbkided in the record in such a
way that it is accessible when required” (Art.384l) programme records should be kept

in full content with the films and in a manner tmaékes it accessible to the public. The
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period specified under sub is not, however, theimarm time program records are to be
kept. “Where a complaint is forwarded against paogme before the expiry of 30 days
the time specified, the record shall be kept uhi case is decided in accordance with
the appropriate law.In this case, the broadcasting licensee bearses$gonsibility of

providing a copy of the programme to the authooityo the organ authorized by law to

adjudicate the case at his own expenses.

b. Duty of Transmission of Emergency Governmental St@ments

Any broadcasting service licensee is legally botmdransmit emergency statements
declared by the federal or a regional state. Tr&s®an of such statements shall be made
free of charge. The emergency statements are ygleafined as public declarations
relating to the occurrence of an incident that egees the constitutional order of the
state, a natural disaster or an epidemic that tdmsgoublic health. Article 41/1 provides
that “Any broadcasting service licensee shall tnaihsfree of charge, emergency
statements given by the federal or regional stateignment due to the occurrence of an
incident that endangers the constitutional ordethef country, a natural disaster or an
epidemic that threatens public healtfifiese are public matters that involve the interest
of everybody or institution in its sphere of seeviddowever, no broadcasting service
licensee is bound to transmit other governmenfakination for free. Sub 2 of the same
article provides that “... the right of the broadaagtservice licensee to demand payment
when transmitting other governmental statementdl slearespected.’No government
institution is entitled to order a broadcasting/gsy licensee to transmit statements which

do not fall in the above stated category.

c. Duty to Respect the Right to Reply
In some circumstances, certain programme transomissiould be with opinions or hard
critiques broadcasted against other physical adigal persons. In such cases, the person
or concerned group has a legitimate right to regginst the attacks forwarded on him
through the same media. It helps the public orprents of the information to have two

side balanced information to reach at impartiagjuént.
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Art. 42 hence, provides that “Any broadcasting mernlicensee shall respect the right of
a person to give reply concerning an issue wheallbges that a transmitted program has
encroached on his right or failed to be presentegegrly. Moreover, the broadcaster is
bound to clearly transmit the reply in the same me@nat a proportional time and similar

time done to the former.

d. Duty To Transmit Election Period Statements
Broadcasting service firms may not prioritize tihansmission of certain programmes
over election related issues especially duringtElegeriods. Any broadcasting service
licensee is bound by this to create access andaddidree air time for registered political
organization and candidates according to the domisth and electoral law of the
country. Political association and candidates arétled to “publicize their political
objectives and programs to the people or transtateents during election period.”

(SeeArt. 43 sub 1 of the broadcasting service law.)

Any political organization or candidate is entitleml have the access to a broadcasting
service to transmit election complain advertisemmemhe broadcasting service, licensee
in this case, may charge fee. However, the feeetahmrged for election complains
advertisements may not exceed the fee charged donmercial advertisements
(Art.43/3).

The other issue in relation to the duty to transgfettion period statements is as to who
bears the responsibility for the legality of thegmam or political advertisement features
in the broadcasting service. The political partytiex concerned individual candidate is
responsible for its legality. Please refer to &etid3(3&4) of the broadcasting service

law.
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DISCUSSION QUESTIONS

1. Discuss the principles identified by the ECHR relgag regulation and licensing
of broadcast media.

2.Discuss the important principles reflected by ECH&yarding commercial
speech.

3.Describe the effects of the existence of publicadmasting service on the
freedom necessary for the operation of privatedirasting service.

4. Discuss how private broadcasters get access fartiaglcasting service.

5. Explain how impartiality and independence of bramding services could be
ensured.

6. Some jurisdictions criminally sanction private ldoasters. The Ethiopian
criminal law on its parts provides criminal sanngan this respect. Comment
whether such criminal sanction is appropriate dr no

7. Discuss the regulation of commercial speech underlaws as compared with
ECHR.

8. Explain the justifications for the need to proteatnmercial speech.

9. Describe misleading, false and deceptive advegdisind the justification for its
prohibition.

10.Discuss the principles of advertizing and theircplainder our broadcasting

service and advertising laws.
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CHAPTER FIVE
REGULATION OF AUDIOVISUAL MEDIA AND THE INTERNET

Chapter Objectives:

o Analyze and understand the nature of audiovisudllaternet media

o Understand mechanisms of regulating such media

o Analyze the manner of content regulation and diassion in audiovisual
media.

o Understand the issues involved in regulating cdnienthe Internet
globally

o Understand the possible mechanisms of Internetrgenee

Identify experience to be drawn for Ethiopia frother jurisdictions

o

INTRODUCTION

In this chapter, we discuss two specific types eflia (audiovisual and Internet) and the
application of freedom of expression to their speciature. As they are relatively new to
our jurisdiction, a lot of content and experiensedrawn from many jurisdictions but
their implication for Ethiopia is indicated wheneveecessary without the need to
dedicating a section. For example, after identdyithe mechanisms of Internet
governance used by many states, which one shouldskd by Ethiopia is easily

indicated taking our reality in consideration. Hane is true for audiovisual media.

5.1. Horizontal Rating and Classification of Audiovisual Content

Imagine that the latest Harry Potter blockbustdyamg filmed. For anyone who doesn't
know Harry Potter: Harry is an unusual little boyavis being trained in wizardry at
Hogwarts School, where he has all kinds of advestude is immersed in the world of
magicians, and meets people involved in black magdts, ghosts, dragons, werewolves

and many other loathsome, dangerous creaturesnditionly exciting, but also extremely
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spine-chilling, as Harry Potter's path is strewthwiead bodies. All of which is sufficient
reason to consider who should be allowed to wdthfiim - in other words, how would

it be rated according to rules on the protectiogaafng people?

There is no clear answer to this question; thii@@explains why not. Firstly, the rating
depends on the audiovisual medium involved: a fdmhown first in the cinema before
being sold on DVD and finally shown on televisigkt. some point, it might even be
turned into a video game. The format has an infiteesn the rating. The same is true of
the country in which the film is shown. Differentltures and traditions of youth
protection affect the rating of the film.

You can read about the problems that are createdafsociety that is becoming
increasingly global and for ever-converging mediaew the same product is given
different ratings. This is a more serious problencauntries like Ethiopia which have no
rating or classification rules but import large gty of foreign films, and have a rising
domestic film industry without oversight. In whatlbws, we will see how a horizontal

rating system can provide a solution based onioegteamples.

5.1.1. Introduction

The protection of children and adolescents and ewnéor their proper physical and

psychological development are highly valued notionsiost countries. The development
of children and young people can be harmed - evasiderably damaged - by unsuitable
audiovisual content. In order to provide the neagsgprotection, parents and guardians
of minors need to be able to recognize whetheroaiglial content is capable of harming
those in their care. For this reason, audiovisoatent is classified according to various
factors related to the protection of minors. Suldsgification may take the form of a

description of a product's content, or of an agérietion or rating. An age rating may be

used for various reasons, either as a restrictroasoa recommendation. In the former
case, the film concerned may only be watched byleeabove a certain age because it

may harm the psychological and physical developroéybunger children. In the latter
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case, a film is recommended only for children akdain age because it is believed that
they can only understand its content from that@geards. The two may differ, as a film
may be completely harmless on the one hand butllggqneomprehensible for children

on the other.

Age ratings are used in various legal instrumeatsghed to protect young people. These
instruments are meant to ensure that the minorsecnad are unable to view harmful
content. With regard to cinema films, such an irse&nt would prescribe, for example,
the rule that minors below the relevant age lirhdwdd be denied entry to the cinema. As
far as videos and DVDs are concerned, age condr@lsmposed in retail outlets and
video libraries. For harmful content distributec digital equipment, technical devices

such as filters can be used to protect young people

Age ratings are often determined on a sector-Spdudfsis, on the grounds that different
media have different effects. A tense scene canumh more frightening for a minor in a
large, dark cinema than on a TV screen at homerenihean also be switched off at any
moment. On the other hand, it is easier to stomgqeople watching a film in a cinema
than on a video or DVD. If minors enjoy unrestretteccess to these media, they can
watch the potentially harmful scenes as often &y twant, so the damage may be
multiplied. Furthermore, DVDs may contain additibnaaterial (enhanced DVDs) that
can justify a different age rating. In many couwsdyi the legislator has therefore
deliberately differentiated between the various imedlthough in some cases these
differences are the chance result of the way iddizi media and associated regulations

have gradually developed.

The age rating of a particular film for a speciedium can also have repercussions for
other media; for example, a film's cinema clasatf@n may serve as a basis for its video
classification or for certain time restrictions 4 broadcasts. In such cases, a film's age
rating influences its exploitation in the mediattf@am part of the audiovisual product
chain - a form of indirect or even explicit crosedia or horizontal classification.

Whether it is sensible to transfer age classifcetiin this way when the audiovisual
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content is changed, e.g. edited for broadcast d¢eviseon, or supplemented with

additional material for videos/DVDs, remains anmpeestion.

Furthermore, audiovisual products are, at preselassified at national level, in
accordance with the rating system in force in epatticular country. This in turn is
based on the image of childhood and youth thaideasloped in individual countries on
the basis of prevailing values. The traditions @fith protection are therefore as varied as
the cultures themselves; we only have to thinkhe traditionally liberal attitude of
Scandinavian countries to the portrayal of nuditytlee highly conservative view of
nudity in East Africa or the way in which bullfightare organized and broadcast as a
matter of course on the Iberian peninsula. Apamnfthese traditional cultural or social
values, each society also has its own fundamettitde to education and childhood.
For example, if we assume that protecting youngleefsom the media is primarily the
responsibility of parents, who give their childraocess to the media, then informing
parents by providing age recommendations and cbdestriptions may be sufficient to
provide young people with such protection. Howeviethe ability of parents to fulfill
this role is in doubt and if it is considered sdfeentrust it to the state, age restrictions
become binding, for example, and younger childrea prohibited from viewing

forbidden content.

As a result of this diversity of product categoregsd national borders, the relevant
ratings bodies' assessments of how audiovisuaknbmight harm the development of
children and young people can differ tremendoudlftis heterogeneity is clearly

illustrated by the data collected as part of a ywtadmmissioned by the European
Commission on the practice of classifying filmstdisited in cinemas, television, video
and DVD in the EU and EEA Member States. This erglirstudy was based on two
groups of 60 films each, one comprising Europeah raan-European films which were
marketed in all the surveyed countries in cinemad en video, DVD and television

("global sample"), with the other group comprisiogly European films that were

distributed in most of these countries ("Europeam@e”). If we consider the data for the

global sample published in an appendix, it is am@zo see the differences in age
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classifications both in terms of variations betwerdividual countries and between

different media. For 78% of the films surveyed,réhevas more than a 6-year difference
between the age ratings set by the national rdtotges, while for 23% of the films the

ratings varied from the lowest level (open to ewas) to the highest (restricted to over-
18s or over-16s). The differences between thegsatgiven to the different media genres
within the same country are also remarkable: 42%heffilms surveyed had different

classifications. In Finland, the film "American Bidor example, was prohibited for

under-11s in cinemas, unrestricted on video andnddesuitable only for those aged 15
or over on DVD. Comparing the different countriascess to this film was unrestricted
in some, but rated 11, 12, 14, 15, 17 and evem b3ners,

In order to evaluate these differences properly,weeld need of course to look at the
notions of youth protection that form the basisafional age classifications (this is not
possible in the present report), since the diffexealys in which audiovisual content is

rated reflect Europe's cultural diversity. Howeveven without such comprehensive
analysis, the numbers themselves provide evidehttee@roblems caused by differences
between youth protection systems. It seems disctingevhen a DVD can only be sold

to adults in one country, while across the borlersame DVD - which usually contains

the identical English-language version - can baimed by 14-year old children.

For these reasons and also because of the inaeasimvergence of transmission
techniques, national and product related systemthéoevaluation of audiovisual content
are being increasingly called into question. Intév@ games and films that are banned or
may only be sold or rented to adults in a partic@euntry can be obtained via the
Internet, where there is often no age control. &iltrstributed via cable or satellite can
often be received in countries where, on accourdtréter youth protection rules, they
must not be shown on television at all, or onlycattain times. Video on Demand, the
increasing number of TV channels made possible igytizhtion and the growing
capacity of home computers are creating new pdbiin this area. Access via mobile
telephone to audiovisual content harmful to miregppears totally impossible to control.

While parents and guardians can still deny youngpjee Internet access on home
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computers, more and more teenagers own a mobileephhich they can use anywhere
to receive whatever they want. National restrictiolesigned to protect minors are being

rendered completely obsolete by these developments,

Protecting minors from audiovisual content thatnsartheir development nonetheless
remains an important objective, the achievememnwlath should not be jeopardized by
technical progress and advancing globalization.r&reeems little point in trying to
prevent children and young people using new teadgylNew ways of protecting young
people from the media are therefore being vigogossiught in all countries. In this
context, a frequent topic of discussion is wheti@izontal classification of audiovisual
content might offer an effective solution. The doling section deals with this whole

issue.

5.1.2. Horizontal Classification

a) Definition
We should start by considering what we mean byténe "horizontal” in this context
since, like many other concepts of this kind, itnist used consistently. Jan Kabel

described very informatively the different meanio§she phrase "going horizontal".

In the contex of the makingof rules it could refer to the dtinction between self-
regulaton ("horizontal” in the sense of rules made and uphley private organiztons)
and public) law, with the Etter being of course, an exponentof the vertical reléonship
between government anle governed. In the context aheda technology, it cauld refer
to the distinction beteen rule applicable to all media calling these genera rules
apparetly horizontal ruks,as oppeed to tebnology-specific ules which aply only to a
specific medium and whichherebre, in this remakable terminology, shold be alled
vertical rues. Furthermore "horizontl" could refer ato to generarules, as oppcsed to
specific pioduct (or servce) rules The later rdes, accading o the sane terminology;
should ato be @lled verticd rules. In the sameserse, the tem cauld beusedto describe

crosssectoral regulationlt should be noted thahe afoementioned dstinctions rot only
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apply to the caotert of audiovisual productbut ako to the distribntion of audiovisual
content and in Ethiopian context, therefore, we are notyamdferring to audiovisual
content made here but also (and more importartig)iuge amount of content imported
and distributed from abroadrindly - yet importantly - these questions arecatirectly
connected with ledapolicy problems. This refers to the question if it is asdie for
deerminaton by pditical bodies whether certain fields cdudiovisual materiashouldbe
regulated by sélregulaton only by coregulation or only by law (aiil or crimnd. or
maybe administrave law). For example, in Ethiopia, even if it is not poasely decided,
we can only use the criminal law for such regula@és pornography and the like but it is
not comprehensive of the types of content that nedzk regulated (but that are beyond

the ambit of criminal laws) and it is not spectiicthe audiovisual media.

The delate's undelying god, however seems to be far morenportart than these
samewhat Byzatine distint¢ions. That mustbe, in Kabel's view,the applicabn of a
corsistert set of ruls, or at least of rules which use the samedefinitions and the
application of which does noteal to conficting resultsor different outcomes, but to
more or las predctabe decisions. "Going horizontdl should therefore ke consideredsa
an effort to discover hether here is method inthe eisting set of audiovisual rules aifd
not, whether tools coud be provided - if necessary - whit could cortribute to the

application of a cansistent set of rules

A horizontal perspective always depends on tlevpoint of the observer. In this
chapter, the term "horizontal" is used in the sewofseross-sectoral. In the context of
audiovisual media classification, "horizontal cléisation” therefore means classifying
the content of different audiovisual media (e.gn$, videos, DVDs, computer games) on

the basis of a common regulatory framework.

b) Examples
Some countries already practice (more or less cengmsive) horizontal classification of
audiovisual products. The systems used in Norwalythe Netherlands, for example, are

briefly described below.
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KUKwijzer is a rating system has been used in tethdrlands since November 2001 for
the classification of cinema and TV films, videasdaDVDs. Computer games and
Internet content are not classified, although thesekets are monitored. This rating
system was developed by an independent group @resxpommissioned by NICAM, the
Netherlands Institute for the Classification of Amdsual Media. NICAM itself was
founded with government support in 1999 as an iaddpnt body representing all public
service and commercial TV broadcasters as wellgsnizations from the film, computer
game and video/DVD industry. The aim was to prowddasumers, particularly parents,
with standardized information about whether an awdual product is suitable for

children and young people.

KUKkwijzer is based on the computer-aided self-éfecsgion of products by the supplier.
A company employee (the "coder") fills out a quastiaire provided by NICAM and
transmits it online to NICAM. The product is thevakiated using a computer program,
which works out its rating. Coders are trained b)CAM in order to ensure the
information submitted in the questionnaires is esueate as possible. If in doubt, they

can obtain help from an inspection board appoibieNICAM.

The rating produced by the computer comprises anragtriction as well as content
descriptions in the form of pictograms. The agesgaties are: "suitable for all ages”,
"not recommended for children under 6", "not recanded for children under 12" and
"not recommended for children under 16". The pichogs refer to the levels of violence,
anxiety, sex, drug/alcohol abuse, language andidig@tion contained in the product,
with sex, violence and anxiety the most importaategories. For each of these
categories, each product carries a certain agectest; the final rating depends on the
highest age restriction in any of these categofibe. product's overall rating comprises
the age classification and up to two pictogramsapipears on all publicity and on the
packaging of videos and DVDs, and is visible in ¢tireema, in advertising spots, on the

screen, in program guides, on teletext and in et program guides.
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This computer-aided self-classification systemdsmonitored either internally or by the
state. NICAM (currently) only checks ratings ifreéceives a complaint. However, the
effectiveness of the whole system is evaluated a@hnby the Dutch media regulator, the
Commissariaad voor de Media (CvdM). It was alsesssd at the end of 2002 by an
independent group of experts commissioned by thiBapeent and government. Both

investigations concluded that NICAM had been a sss@nd functioned well, and that
the system had met the approval of the industry @mtsumers alike. A number of
improvements were also proposed, including reconaaigons that NICAM itself should

randomly monitor the ratings awarded and that tbenpiaints system should be
reviewed. Although state bodies are not involvedhis classification system, there are
certain links between this privately operated systend state regulations on youth
protection. Indeed, the state has incorporated NMGd the Kijkwijzer system into the

national regulatory framework. For example, theraibasic rule that film productions
that could harm children should not be broadcastetgvision unless they have been
assessed by an independent ratings body. Thisquusiderable pressure on product
suppliers to join NICAM and participate in Kijkwgz. Other regulations also refer to the
Kijkwijzer system: for example, there are certaime restrictions on the TV broadcast of

films rated 12 or 16 under the Kijkwijzer system.

In Norway, the Statens Filmtilsyn is responsible foe classification of audiovisual
media. This independent body is attached but mettdy answerable to the Ministry for
Cultural Affairs. All films, videos and DVDs mustebregistered with the Statens
Filmtilsyn before they are distributed. Howevegistration does not include any form of
content evaluation. Cinema films that are to beashm public must, however, be rated.
Possible ratings are "all ages", 7, 11, 15 andfl®:companied by their parents, children
up to three years below the recommended minimumnaaye watch a film. Videos and
DVDs do not require an age rating in Norway. Thetrihutors themselves may
recommend age restrictions or, on a voluntary basik the Statens Filmtilsyn to rate a
product or adopt its recommendation for cinemadilthis usually occurs at the time of

registration. The registration process always idetuverification of whether the cover or
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accompanying text indicate that the content is pgraphic or may involve criminal law
in some other way. If so, the video or DVD is cheatk

Age restrictions are attached to computer gamesa amoluntary basis. The Statens
Filmtilsyn also provides advice and informationgarents and children in relation to

Internet content and the new media.

These two examples show that horizontal regulatibaudiovisual content is possible,
both on a co-regulatory basis and by an indepensiaté body. It is noticeable that
neither Internet content nor interactive gamesrakided in either classification system.
This may be due to the global structure of therihde and to the fact that, where
interactive games are concerned, content thatrimfbto children's development is a
relatively new phenomenon. However, the next sestideal with the Internet and

regulation of its content (WWW).

5.2. The World Wide Web

In chapter two we have been introduced to diffetgpés of media and one of them is
computers. There, the focus was on the history, homputers serve as medium for
speech and especially in relation to the interr@thvis a forum provided by networks of
computers. Having that in mind, this section pregi@n introduction to the World Wide
Web and how it works. Once we are familiar with tireb, then we address the issue of
regulation in the next section. A good introductimm topics like this can be found in
encyclopedias as they are prepared for the gepaldic so the following is taken from

Encarta Encyclopedia 2007.

World Wide Web (WWW), computer-based network ofommhation resources that
combines text and multimedia. The information o World Wide Web can be accessed
and searched through the Internet, a global commetievork. The World Wide Web is

often referred to simply as “the Web.”
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The World Wide Web was developed by British phydicend computer scientist
Timothy Berners-Lee as a project within the Euraopeéarganization for Nuclear
Research (CERN) in Geneva, Switzerland. Bernerseosebined several existing ideas
into a single system to make it easier for phyiscie use data on the Internet. Most
important, he added multimedia—the ability to imEugraphics—to the hyperlink
concept found in a previous Internet service kn@asngopher. Berners-Lee had begun
working with hypertext in the early 1980s. An eagsototype implementation of the
Web became operational at CERN in 1989, and thee guéckly spread to universities in
the rest of the world.

Groups at the National Center for Supercomputingliéptions at the University of

lllinois at Urbana-Champaign researched and exttideb technology. They developed
the first browser that was used at many sites, dav@saic, in 1993. To allow the Web
to be accessed from a wide variety of computeresyst researchers built multiple
versions of Mosaic. Each version was designed tades with a specific operating
system, the software that controls the computethiwia year, computer programmer
Marc Andreessen had formed a commercial companyscdpe Communications

Corporation, to build and sell Web technologies.

The Web uses multimedia, which means that informnatian be displayed in a wide
variety of formats. Users can read text, view pie$y watch animation, listen to sounds,
and even explore interactive virtual environments tbe Web. A user can move
seamlessly from a document or Web page storedeondmputer to a document or Web
page stored on another computer. The Web offelaca pvhere companies, universities
and other institutions, and individuals can displajormation about their products,
services, facilities, or research, or their privditees. Only a small percentage of
information on the Web is restricted to subscribersother authorized users. The
majority of Web pages are available to anyone wdio access a computer that connects
to the Internet. The Web has become a marketp@cmény companies selling products
or services, and a forum for people to exchangeiops and information. Museums,
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libraries, government agencies, and schools pdstnmation on the Web to make it

available to others.

All communication on the Web is carried out amongset of computers that are
interconnected by a computer network. Web technobtag be used across iatranet(a
network within a company or organization) or acrtiss global Internet. As with all
communications among computers, computers that geenthe Web employ two types
of software: client and server. To make informatavailable, a computer runs a server
program. To obtain and display information fromeaver, a computer user runs a client
program. The client contacts a server to requdstrmation; the server responds by
sending a copy of the requested information. Tawenthat the exchange is meaningful,
the client and server programs must follow a compation protocol, a set of rules that
the two programs use to talk to one another. Likhguage, a protocol specifies both the

form and meaning of each possible message.

In principle, any computer can run a client or avee In practice, however, large,
powerful computers are usually chosen to run sesgdtware, and small personal
computers (PCs) are sufficient to run client sofevdowerful computers are chosen for
server software because they must be able to haedigests for information from
millions of people and do so quickly so that usete request information from the
server will not experience long delays. PCs, howeaee used by a single person to
request a Web page. After a user makes a reqbeatser waits for the information to be
displayed. Thus, the client program running on er'sscomputer only needs to handle
one activity at a time. A server, however, mustdi@rsimultaneous requests from many

clients, possibly millions.

The difference between the Web and the Internstnlar to the difference between a
trucking service and a highway system. The Intecwtesponds to a highway that
allows traffic to flow between computers, and thebBA¢orresponds to a service that uses
the highway to move information from one computeranhother. Confusion about the

difference between the Web and the Internet haemrbecause the Web has become
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extremely popular and currently accounts for thgonitg of Internet traffic. However,
other services also use the Internet to carry thraffic. For example, the Internet's
electronic mail service permits users to send &oeive textual messages, and the file
transfer service allows a user to transfer a cd@yfiee from one computer to another.
Although many services use the Internet to cartg fa@m one computer to another, each
service follows a separate set of rules that defieemessages used in the exchange. The
Web uses the Hyper Text Transfer Protocol (HT TR teonic mail uses the Simple Mail
Transfer Protocol (SMTP), and file transfer uses Hile Transfer Protocol (FTP). The
application programs that users run to accessieenlet often blur the distinction among
these services. For example, an application proghamncan send e-mail also allows a
user to transfer the contents of a file, and ariegapn program used to access the Web

also allows the user to process e-mail.

HOW THE WEB WORKS

To access the Web, auser must have a computerec®an to the Internet and
appropriate software. The connection between tlegsusomputer and the Internet can
consist of a permanent, dedicated connection emgadrary, dial-up connection. A dial-
up connection uses a modem to send data overléphtme system to another modem. It
offers the lowest cost but requires the user ta veaithe connection to be established
each time the modem is used. A permanent connecis®s a technology such as
Asymmetric Digital Subscriber Line (ADSL, also knowas DSL), a cable modem, or a
dedicated leased circuit. It remains in place anceady to use at all times. Permanent
Internet connections cost more but offer highemacép—that is, they can send more data

at a faster speed.

Two pieces of software are needed to access the @ebasic communication software
that a computer uses to transfer data across tieen&t and (2) a Web application
program known as a browser that can contact a Wb ts obtain and display
information. Basic communication software, whichusually built into the computer's
operating system, allows the computer to interati the Internet. The software follows

a set of protocol standards that are collectivelgpkn as TCP/IP (Transmission Control
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Protocol/Internet Protocol). Because it is builtoithe computer's operating system,
TCP/IP software remains hidden from users. Thenswé is invoked automatically by

application programs that use the Internet.

The second piece of software needed for Web acmsssts of an application program
known as a Web browser. Unlike basic communicasioftware, a browser is directly
visible to the user. To access the Web, the usest imnwoke the browser and enter a
request. The browser then acts as a client. Thedanocontacts a Web server, obtains the

requested information, and displays the informatarthe user.

Information on the Web is divided into pages, eadhwhich is assigned a short
identification string that is known as a Uniform dRarce Locator (URL). A URL

encodes three pieces of information: the protodmioavser should use to obtain the item,
the name of a computer on which the item is logatedluding its domain name, and the
name of the item. The domain name indicates whether site is operated by a
commercial or nonprofit business. For example, .©omcommercial site whereas .org is
a nonprofit site. Many other domain names exisiuiting .edu for Web sites established

by educational institutions.

In 2001 many other unigue domain names were crealé@y comprised .info for

informational sites, .biz for businesses, .nameirfdividuals to register their name for a
Web site or for an e-mail address, .museum for nmase .aero for the aviation industry,
.coop for business cooperatives such as creditnanamd electric coops, and .pro for
professionals such as accountants, lawyers, andigiuys. As of March 2002, all of

these domain name suffixes were operational, \mgthetxception of .pro.

Only the computer name is required in a URL. If fhetocol is omitted, a browser
assumes “http://,” and if the name of an item isttad, the server chooses a page to

send. Thus, the URA&ddisfortune.comwhich consists only of a computer name, is also

valid.
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Before it can obtain information, a browser mustgneen a URL. A user can enter the
URL manually or click on a selectable link. In eawdse, once it has been given a URL,
the browser uses the URL to obtain a new page,hwihithen displays for the user. The
URL associated with a selectable link is not uguasible because the browser does not
display the URL for the user. Instead, to indicdiat an item is selectable, the browser
changes the color of the item on the screen angskde URL associated with the link
hidden. When a user clicks on an item that cornedpdo a selectable link, the browser
consults the hidden information to find the appragr URL, which the browser then
follows to the selected page. Because a link cant po any page in the Web, the links
are known as hyperlinks.

When a browser uses a URL to obtain a page, tloeniation may be in one of many
forms, including text, a graphical image, videoaadio. Some Web pages are known as
active pages because the page contains a minieunputer program called a script or
applet (a small application program). When a saimpplet arrives, the browser runs the
program. For example, a script can make imagesaafgpanove on the user's screen or
can allow a user to interact with a mouse, keyboaranicrophone. Active pages allow
users to play games on the Web, search databaseperfmrm virtual scientific
experiments. Active pages are also used to generateng advertisements, such as a
banner that keeps changing or a logo that appeadddte.

The codes that tell the browser on the client caempbow to display a Web document
correspond to a set of rules called Hypertext Mprkanguage (HTML). An HTML
document consists of text with special instructioalled tags, which are inserted to tell
the browser how to display the text. The HTML laage specifies the exact rules for a
document, including the meaning of each tag. TAyserson who creates an HTML page
is responsible for inserting tags that cause tloavber to display the page in the desired
form. Not all Web pages use HTML. Graphics images wsually encoded using the
Graphics Interchange Format (GIF) or Joint Photolgia Experts Group (JPEG)
standards. Active pages are written in a computagramming language such as ECMA

Script or Java.
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FUTURE TRENDS

The amount of information on the Web continuesrtmagrapidly, as does the number of
users around the world and the amount of onlinengeroe. For many businesses, the
Web is replacing traditional catalog ordering. tdition, people continue to extend and
improve Web technology. Several research effogsuaderway to generate new methods
that search the Web for information, new methodsréstricting access to intellectual
property, and new technologies that will permiteliwwebcasts similar to television
broadcasts.

Although most Web pages still use the HTML langyagetensions and alternative
technologies have been proposed. The Extensibl&ugdranguage (XML) is becoming

popular for business-to-business communicationikediTML, in which the meaning of

all tags is pre-determined, XML allows companiest thse it to define their own tags. For
example, a publisher and a bookstore might chooselefine their own tags for

information about authors, titles, and publicatitates for the information they exchange.
Similarly, an automaker and a dealership might ska define their own unique tags
for models, body styles, and price. XML definitioage only meaningful to the parties
involved. For example, the automaker's softwaré mat understand a book publisher’s
author tag, and the bookstore's software will nalaerstand the automaker’s body style

tag.

Other alternative forms are also emerging. The M&s Markup Language (WML) is
designed to be used with small wireless devicedh ag Web-enabled cell phones.
Several scripting languages are available, inclgdi@MA Script (which was originally
called JavaScript) and Visual Basic. Scripting @8n@g importance as more sites use

animation.

Another Web technology expected to gain importasd¢aown as a Content Distribution
Network (CDN) or mirroring. A CDN consists of mydte sites around the world that all
contain the same information. When a user requepege, the CDN directs the request

to the closest copy. From a user's viewpoint, a GBa\lts in a faster response. From a
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company's viewpoint, a CDN is necessary becausesimgle Web site can handle
simultaneous requests from several hundred milisers. The largest Web sites already

use CDN technology.

Higher-speed Internet transmission facilities, knoas broadband, are also helping
improve response times. Broadband technologiesudecl Asymmetrical Digital
Subscriber Line (ADSL), which works over telephameing, and cable modems, which
work over cable TV wiring. Each technology allowagalto flow from an Internet service
provider to a user's computer hundreds of timeterfaban traditional dialup modems.
Another, less popular option is satellite Interaetess, in which a computer grabs an

Internet signal from orbiting satellites via andadr dish.

5.3. Mechanisms of Internet Governance

Internet governance is the development and appicdly governments, the private
sector and civil society, in their respective rple$ shared principles, norms, rules,
decision making procedures, programs that shapewblkition and use of the internet.
There are diverse participants in this becausehef inhternet disorganized, heavily

diversified, and more importantly its cross bordature as well as timing.

In 2003 World Summit on the Information Society (M} various stakeholders such as
SDOs (standards-development organizations), Ri&gdnal internet registries), ICANN
(the internet corporation for assigned names andhbewus), user communities,
governmental and intergovernmental organizatiokedthe Secretary-General of the
United Nations to form a Working Group on Intern@obvernance (WGIG). In
accordance with this mandate, the Secretary-Gerestalblished the WGIG in 2005
comprising 40 members from the above stakeholdEngy established principles to
guide the management of the internet includingraedi the roles and responsibilities of

the various stakeholders.
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Identifying public policy issues that are relevéminternet governance is a critical point
to its role as a social platform for free expressidhere are three broad categories of

governance.

1) Issues with technological aspects that overlap some extent with certain
infrastructure concerns. Standardization of soféwar procedure is a key element in
dealing with them:

« Spam;

« Cyber security, cyber crime;

+ Security of network and information systems;

« Critical infrastructure protection.
2) Legal issues where harmonization of global rauy framework is the key concern:

« Applicable jurisdiction, cross-border coordination;

+ Consumer rights;

- Data protection and privacy rights;

+ Freedom of expression;

+ Internet service providers (ISP) and third patilies.

3) National policies and regulations.

The WGIG recommended that “vigilance is requiredasxertain that public policy
initiatives and technical solutions introduced ts@e a safe and stable internet are
balanced with the need to protect freedom of exjwas and are not implemented as

proxy measures for new and increased forms of cehigs.

States want to make sure that rules made for temeofworld do not loose their
significance in digital world. For example, we haveriminal law and copyright law but
the concern here is how we can make sure of tidareement in the internet. There are
a number of theories offering guidance to deal wibulatory problems arising on the
internet. However, most can be summed up by twbree phases. The first phase covers
movement of data from the content provider, throagheral intermediaries, to an ISP

hosting content. It is a movement of data to tloation where they are in “cyberspace”,
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being permanently available to all internet usdérBis is the input side of internet
activities. The second phase covers movement affdatn the hosting provider, through
several intermediaries, to a computer of the erat.us is the output side of internet
activities. The terms “input” and “output” refer tbe movement of information and the
activity a particular actor performs at any giveroment. In practice, many actors
perform in both sides simultaneously. Thirdly, there a number of actors that do not
directly participate in transfer of information bpiay a significant role in facilitating the
availability and accessibility of internet contdnta user. For example, search engines
disclose the existence of content and registriesvadurfing without having to remember
an IP address of each site. These actors offereicidmeans of control and increase the

variety of options for states’ regulatory activitie

5.3.1. Input Control

Input control applies on individual users publighinontent in cyberspace and ISPs
performing a variety of functions, from providingtérnet connection to hosting third-
party content. Of course, in reality many actordfgren their function on the input and
output side simultaneously. There is a differenbetiver a state prosecutes an author or a
viewer of objectionable material, as well as aat#hce in obligations of an access
provider carrying the data to the user and fromu$er such as putting an age restriction

for some sites or not showing such words whichregarded as offensive.

A. Input User as A Point Of Control

Measures directed at a user placing material orséhneer connected to the internet offer
the most obvious solution. To prevent illegal contfom getting online, a state may

establish civil and criminal sanctions on the inpsér. This is a popular approach since
no state would be reluctant to prosecute an awthan online publication anymore than

an author of any other publication. However, aestain only prescribe the rules to those
users who reside on the state’s territory. It do@shave jurisdictions over foreign actors.

When the goal of regulation is not only to puniste toffender but also to remove

objectionable content from cyberspace or make #caessible to local audience,
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prosecution of the input user is not necessarigy libst solution due to persistence of
internet content. Once content is published onritegnet it is always possible to exercise
control over its dissemination since others canrtake content management or can

create mirror sites and continue spreading it.

B. Internet Service Providers (ISP)

Any online activity needs the services of ISPs. ddtnany ISP is able to exercise control
over information flows in its respective level. epling on a particular function an ISP
performs, it may be subject to different state-isgub obligations. These functions could

be content providing, hosting providing or acceswaling.

The legal status and controllability of an ISP thetis a content provider is similar to the
status of an individual user. An ISP may face @witl criminal sanctions for the authored
content in the same way However; several factodsenaa ISP a more attractive point of

control.

First, in comparison with an individual, a corpdwathas fewer opportunities to hide or
to remain anonymous, being an easier target féata.sSecond, state measures directed
at a corporation are more likely to actually remadgectionable content from the

Internet.

Finally, a corporation may be required to take gmemeasures to keep its content from
locations where it is considered objectionable,tbeexercise zoning. Zoning refers to a
technical procedure undertaken by a content providedirect information flows to
particular users only. Metaphorically, it can bea&ed as creating zones in cyberspace
that are open for some categories of users anéctlfzg others. A distinction may be
drawn between zoning technologies aimed to residcess of a particular group of users
(as a rule, children) and technologies aimed ttricesccess of all users within a given
location (as a rule, within a state). The latteoisa particular interest for the present
discussion. In terms of geographical zoning, vaitaols already exist to identify the

geographical location of users and many comparoasnely employ these tools for
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targeting advertising purposes. Employment of Geadtion technologies as a means for
compliance with local laws without refusing to gathe content generally has not yet
become a rule but it is a controversial issue.dx@mple, Yahoo! stopped running online
casino advertisements after a prosecution threathbyUnited States but limited the

measure to the US territory.

Many states would be relieved to have foreign aanpeoviders zone, content according
to states' local laws but such an obligation isdlhtarimpose on foreign actors. So far,
there is no obligation to perform regional zoningainy legal norm and only one court
addressed the issue of zoning in its decision.d002 a French court ordered the US
Company Yahoo! to restrict French citizens' acdessuctions bearing Nazi items.

Yahoo! changed its auctions policy to exclude tbetmversial items but claimed that

the French decision was not a reason for the pah@nge. In any case, zoning would be
a very convenient option if a state had sufficipotver to impose the obligation to zone

on a respective content provider.

An ISP that hosts objectionable content of a thpedty offers an excellent point of
control for a state. Measures directed at thisrazda even turn out to be more effective
than targeting the actual content provider congigethat the latter does not always have
full control over the dissemination of his or hesntent. Thus, many states impose
liability on a hosting provider for the illegal neaial it hosts. The most severe method is
to make hosting providers directly liable irrespextof knowledge of the material's
existence and legality. This approach involvestafaisk for a hosting provider and is
likely to influence the decision of an ISP to puaihosting altogether. Many states
choose a more flexible model of hosting providability -the notice and take down
procedure. It shields a hosting provider from legahsequences as long as a hosting
provider does not have knowledge of objectionalbatent or acts expeditiously to
remove objectionable content upon obtaining suclowkedge, For example, this
approach is followed by the European Union. To symthe imposition of liability on a
hosting provider is an effective measure for regofaof internet content provided that a

state has jurisdiction over the hosting provider.
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The European Union E-directive allows a state tpuire the access provider to terminate
or prevent an infringement. Considering the generale for control in the name of
security all over the world, many states obliged & monitor all incoming and outgoing
traffic. Theoretically, once facilities are thenedamonitoring is a rule, an obligation to
report or lo block objectionable content incomimgnii a user could follow. Of course,
other values to be considered within this approdctyn privacy to freedom of
expression. Nevertheless, access providers prandéher point of control for a state.
The Chinese case of forcing Google and other I8Rsavide such service to the Chinese

government is one example.

5.3.2. Output Control

The actors on the output side are the same orasinalthe actors on the input side — a
user and an ISP. However, the functions they perfor the process of information
transfer make their position, obligations, and iligbdistinctly different. In contrast to
the input actors, the actors on the output sideabsays closely connected to a local
forum. Indeed, a state has no, or only very rernmgggest in regulating the output side of
data transfer beyond its borders. No state hasprescribed to residents of another state
what content they are allowed to look up in cybacgpor elsewhere. It means, there are

no jurisdiction or enforcement concerns for a staitéhe output side.

A.Output User

A user receiving information from the internet issabject of control in many states.
Criminalization of online activities involving ilggal content is a common measure. For
example, where criminal laws proscribe creatiorpassession of illegal content, these
restrictions are automatically applicable to théernnet. Thus, downloading illegal
material from the Internet is interpreted "prodacti or "making” of illegal material by
many courts and is punishable. Similarly, possessib illegal material that a user
downloaded from the Internet is often a separdeneé. Besides, several states establish
liability of a user for “mere viewing” of objectiable sites. Because every instance or

"viewing" of prohibited material means a copy oini the "temporary Internet files"
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folder, some courts interpret it as possessionlegdl content. At least one country,

Australia, explicitly criminalizes the act of acsawgy illegal material.

In addition to the above measures, some statesreagive in inventing further tools to
decrease the incentive of users to look up pratibtiontent. For example, the computer
of a Chinese user can become frozen as a readctithe tattempt to download prohibited
information from the Internet. Uzbek authoritie® Umodified mirrors" - they do not just
restrict access to the controversial sites butreetusers to the copies of these sites with

less controversial material.

B.Output Access Providers
The category of output access providers includé®nly technical actors responsible for
Internet connection, such as a dial-up ISP or lbawck computer, but also those access
providers that offer Internet access in the mdstdi meaning, such as libraries, schools,
and Internet cafes. Output access providers arcatgalayers for regulation of Internet
content. First, they are local by their nature awdilable for regulation. Second, they are

more visible than millions of individual users.

Currently, the majority of states use output acqaswiders for filtering or blocking
Internet content on its way to the end user. Exémat methods of filtering vary all over
the world, as well as the ways of ensuring compkamith the filtering obligation.
Sometimes ISPs are actually extensions of the gavent; in some states compliance is
ensured by licensing requirements; access providessalso be held liable for actions of
their customers if they do not prevent the illegetivity.

Regulation through access providers have to relfilbering technologies and these
technologies cannot always ensure the desiredt r@stihere could be under blocking and
over blocking; besides various technical toolsavrailable to circumvent local filtering.

Nevertheless, filtering can achieve a remarkablgrete of effectiveness if a state is not
concerned about blocking harmless information dedusage of circumvention tools is
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forbidden, China managed to create a sophisticateldvell functioning filtering system

- "the Great Chinese Firewall”.

5.3.3. Indirect Control

The input actors and output actors directly pgréiting in information transfer are likely
to remain the main points of control for a stat@wdver, the Internet offers a vast
playing field for states as there are a number atbra who have influence on the
availability and accessibility of content online.oM notable are search engines and

registries.

A.Search Engines

Search engines have become significant playeredrinternet since an average user is
totally dependent on them to go through the massieme of content. If Google fails to
list a site in its results, the site becomes almum-existent. Google makes them
invisible or popular. In addition, the search ergmovides cached copies of the majority
of indexed sites that allow users to see contettiosite even if the site itself is blocked.
Not surprisingly, many states want to get Googlelauntheir control. However, the
company is firmly rooted in the United States whée search results fall under
protection of the First Amendment of the US Consitth. Apart from the United States,
no other state can influence Google, at least notiegal means. No doubt, as a
succe00fu] transnational company Google cannot tetelp ignore local laws,
especially when interests of economically powerdthtes are involved, and many
regional versions of Google conform to local p@giFor example; Google has agreed to
exclude from a list of links publications the Cleeggovernment finds objectionable. The
same is true for Microsoft and Yahoo but recentlyo@e refused to provide service in
China because the government’s act of blockingfateding is against freedom and the

company is under pressure in the west for thabreas
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B.Registries
The significance of registries lies on their rote supporting the functioning of the
Domain Name System (DNS). Every computer connetdethe internet has a unique
address — a string of numbers — called InternetoPob address (IP address). The DNS
allows a string of letters to be used instead ohimers. It also helps websites to keep
their names even if they move to another IP addi®dle |IP addresses locate resources,
location-independent names identify them. There gemeric Top-Level Domains
(gTLD) that do not have a connection to a particstate such as .com, .net or .org and
Country Code Top-Level Domains that are countrycdjgesuch as .et or .uk. Although
cCcTLDs give no information as to the location o thwner of a domain name, they are
closely connected to a respective state and theatyt of a state to administer its ccTLD
space is comparable to its authority over actisit@ its physical territory. Zoning
through ccTLD and voluntary compliance of foreigiaas has a clear advantage. While
the actor performing zoning would have to beardbst of zoning, these costs would be
voluntary as they are driven by the business datisf the company to provide service

in that country or not.

In conclusion, out of the various mechanisms oft@dnEthiopia can adopt hosting
provider, output user, output access provider amdng. Zoning may not be effective as
the country does not have enough economic powerflteence multinational companies.
Output user control is also cumbersome as it icdlf, if not impossible, to regulate
every individual's activity in their computer andvblves too much cost. Hosting
providers are mainly situated in other legal syssenkthiopia cannot claim jurisdiction
over them but on those in its territory control kcbbe effective. One such actor is the
state run monopoly Ethiopian TelecommunicationspBration (ETC) since it serves as
hosting provider. ETC also serves as an outputsacpmvider and in fact it is the only

ISP which makes it an easy and cheap target ofa@ont
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Questions for Discussion

2 T o

Discuss the manner of content regulation for audieal media.

What should the requirement for film classificatiarEthiopia?

What factors would you take to for such classifma?

What measures would you take to regulate foreigmsfin our market?
Identify the major issues involved in global redida of the Internet
Which mechanism do you think is good for Ethiopiaorder to govern
Internet? Why?

Evaluate China’s experience of blocking sites ihsiders as dangerous
based on the standards of freedom of expression

Evaluate the current controversy between ChinaGoable or ‘the search
engine controversy’

Why does blocking sites raise issues of violatiériree speech? Can a

state legitimately block websites? On what grounds?
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