Law of Property

Teaching Materia

Prepared by:
Fass| Alemayehu

Prepared under the Sponsor ship of the Justice and L egal System

Research I nstitute

2009




Table of contents

INTRODUCTION-------- S —— S — 1
UNIT ONE- GENERAL OVERVIEV OF PATRIMONY, PROPERTY
AND PROPERTY LAW -------- N —— 3

1.1 RIGHTS PROTECTED UNDER THE CIVIL LAW AND

THE CONCEPT OF PATRIMONY -----n-xnmenee e — 3

1.2 THE CONCEPT OF PROPERTY -----nxnneemmcnes S — 5
1.3 DEFINITION AND SCOPE OF PROPERTY LAW =--rnnsnmcmmemmemmcammem e e cemcenccn 6
1.4 THEORIES OF PROPERTY ---------- S — 8
141 THEORIES REGARDING ORIGIN OF PROPERTY S

142 THEORIES REGARDING THE JUSTIFICATION OF

PRIVATE PROPERTY =---nmemmemmenmcnes N — 17

1.5 OBJECTS OF PROPERTY ----- ----19
1.5.1 DEFINITION-------- S — 19
1.5.2 INTRINSIC ELEMENTS OF THINGS-- SN, /.
1.5.3 ACCESSORIES OF THINGS---nn-xnnemmemmemmemmcemmem e e e 23

1.6. CLASSIFICATION OF OBJECTS OF PROPERTY -------- mm e 24




1.6.1 THE PURPOSE OF CLASSIFICATION-- ---- --- mmmmmmmemneee 24

1.6.2. CORPOREAL AND INCORPOREAL THINGS --=--xrnmsnmmsmmeemmeemmeammeannca=- 25
1.6.3 MOVABLE AND IMMOVABLE THINGS----------mznmenmma S ¥
1.6.3.1 MOVABLE THINGS---------menmmemmmemmne- S————”
1.6.3.2 IMMOVABLE THINGS------ S |
1.6.4 REAL AND PERSONAL PROPERTY ---nnnsnmeemmeemmeammeanes S |
1.6.5 MISCELLANEOUS CLASSIFICATIONS----------- S — 32
UNIT TWO-POSSESSION----nmmsmmemmmemmmem e e 35
2.1 TEHORIES AND DEFINITION OF POSSESS| ON------n-cnmemmenes S !
2.1.1 THEORIES OF POSSESSION 35
2.1.2 DEFINITION OF POSSESSION 38

2.2 ACQUISITION OF POSSESS| ON-------- 40
2.3 DEFECTS OF POSSESS|ON------ S —
2.3.1 PRECARIOUS POSSESS| ON---nnrnmmemmmemmeemeam e e e e 41
2.3.2 CLANDESTINE POSSESS| ON-----nnnrmmeemmmemmeemmenes S/t
72 F RV [0 = [ =J e — S
2.3.4 AMBIGUITY/ DUBIOUSNESS:----n-nmemmrmmmemmmsmeeme e mem e e meecmeee 43

2.4 EFFECTS OF POSSESS| ON---nnrnmsrmmemmemmsmmemenmmememeee L
2.5 PROTECTION OF POSSESS| ON---------rnmenmenaes S —’
2.5.1 POSSESSORY ACTIONS 45

2.5.2 USE OF FORCE 50



2.6 TRANSFER OF POSSESSION-------

2.7 LOSS OF POSSESSION--

UNIT THREE-OWNERSHIP------rrmmsmmeemmemmemmnenn ammemmmeemmemmem e

3.1 DEFINITION AND ELEMNTS OF OWNERSHIP---

3.2 RESTRICTIONS ON THE RIGHT OWNERSHIP---

3.3 PROPERTY RIGHTS WITH REGARD TO LAND AND WATER

3.4 ACQUISITION OF OWNERSHIP---

3 .4.1 OCCUPATION

3.4.2 POSSESSION IN GOOD FAITH---

3.4.3 ACQUISITIVE PRESCRIPTION (USUCAPTION) ----- -

3.4.4 ACCESSION--

3.5 TRANSFER OF OWNERSHIP RIGHTS-

3.6 PROOF OF OWNER SHIP RIGHTS-

76
~-81

3.7 EXTINCTION OF OWNERSHIP RIGHTS--

83




UNIT FOUR- JOINT OWNERSHIP-----rnmrmmrmmermmnnn ormmeemmeemceemceceeee 85

)= = TN T T N N o 0 = S — cennen-85
4.2 ADVANTAGES AND DISADVANTAGES OF JOINT OWNERSH| P------enmemmenev 87
4.3 SOURCES OF JOINT OWNERSH|P------------- e — 88
4.4 RIGHTS AND DUTIES OF JOINT OWNERS------- S—— S 89
4.5 SPECIAL CASES OF JOINT OWNERSHIP-------- S —— 92
UNIT FIVE — USUFRUCT ~=======mmmmm e e 96
1) = 1N 0 ——— R s
5.2 SOURCES OF USUFRUCT------------ S— S—— 97
5.3 RIGHTS AND OBLIGATIONS OF THE USUFRUCTUARY ------ S— 98
5.4 RIGHTS AND OBLIGATIONS OF THE BARE OWNER------- cmeemmeenne==-100
5.5 EXTINCTION OF USUFRUCT----------- S—T 0]
5.6 RIGHT OF USE AND HABITATION----=====mm oo 102
5.6.1 RIGHT OF USE----- S 1
5.6.2 RIGHT OF HABITATION /OCCUPATION OF PREMISES/---- cee--103
ST D= = = o —— 105
6.1 DEFINITION-------- ----105
6.2 PURPOSE OF SERV|TUDE-------- ---106
6.3 SOURCES OF SERVITUDE ----- S ——C 0
6.4 RIGHTS AND DUTIES OF THE PARTIES---------- SS—— o
6.4.1 RIGHTS AND DUTIES OF THE SERVIENT OWNER/HOLDER------------- 110

iv



6.4.2 RIGHTS AND DUTIES OF THE DOMINANT OWNER/HOLDER------------ 111

6.5 TYPES OF SERVITUDE------- S —— |
6.5.1 URBAN SERVITUDES AND RUSTIC/ RURAL SERVITUDES-------------- 111
6.5.2 CONTINUOUS AND DISCONTINUOUS SERV I TUDES--------nnennenmes 112

6.5.3 APPARENT AND NON-APPARENT SERVITUDES---------nsnmmsmmemmmecnes 112

6.6 EXTINCTION OF SERV/ITUDE----------- S

UNIT SEVEN - RIGHT OF RECOVERY AND RESTRICTIONS ON THE

RIGHT TO TRANSFER CERTAIN THINGS--------semmeen =mmeemmmeeneoe 115
7.1 RIGHT OF RECOVERY ------snmmmmeemmmemmemmemmenm e S— [
7.1.1 DEFINITION------- S — ] |

7.1.2 PERSONS HAVING A RIGHT OF RECOVERY SS—— >

7.1.3. CONDITIONS FOR THE EXERCISE OF RIGHT OF RECOVERY ------------ 117

7.1.4 EFFECT OF RIGHT OF RECOVERY ------rrmsrmmsmmsemmemmemmemmemmnemmnemme--118

7.1.5 LOSS OF RIGHT OF RECOVERY ----n-srnmemmemmmemmemmmemmeemmen e 119

7.2 PROMISE OF SALE AND RIGHT OF PRE-EMPTION--- mmmmmmmmmmemeeee -119



7.2.1 DEFINITION AND REQUIREMENTS FOR VALIDITY ----------- —-=------119

7.22 RIGHTSAND DUTIES OF THE PARTIES-----------=--=-=----- --- --121
7.2.3 EXTINCTION OF RIGHTS OF THE BENEFICIARY =----=-==-==n=m-memmmeee- 122
7.3 PROHIBITION OF ASSIGNMENT OR ATTACHMENT-- -- -=-- --122
7.3.1 DEFINITION------ fmeenen122
7.3.2 FORMAL REQUIREMENTS- e —— 123
7.3.3 RIGHTSAND DUTIES OF THE PARTIES-------- ---- m=emmmmmemeeeeee- 124
UNIT EIGHT-COLLECTIVE EXPLOITATION OF PROPERTY-----  ----- 126
8.1 DEFINITION AND NATURE OF PUBLUIC DOMAIN--- -- mmmmmmmmmemeeee 126
A (a =10) = =17 (0] E e ——— S |-
8.2.1 DEFINTION ------- S 128
8.2.2. PUBLIC PURPOSE------ S — 130
8.2.3 EXPROPRIATION PROCEDURES UNDER THE CIVIL CODE---------------- 132
8.2.3 EXPROPRIATION PROCEDURES UNDER PRO NO 455/2005  --------------- 134

Vi



UNIT NINE- REGISTRATION OF PROPERTY---- --- --- ---- --mmemmen=-139

9.1 NATURE AND TY PES OF REGISTRATION------ S s
9.2 PURPOSES OF REGISTRATION-+----msnmmemmmemmmemmemmeemeemmencee S /T4
9.3 THINGS REQUIRED TO BE REGISTERED------- S —
9.3.1 IMMOVABLE THINGS------------- S —— . | |

9.3.2 SPECIAL MOVABLE THINGS------rn-nmemmeemmemmenmmemmmemeemmeecee --144

9.4 LEGAL AND ECONOMIC SIGNIFICANCE OF REGISTRATION----xrnsrnmmemmeemmen 145
BIBLIOGRAPHY AND REFERRENCE MATERIALS----x-mcoes  —enmeen S— 3

vii



INTRODUCTION

In common English parlance, the term property eeferthings or objects such as a house, a lanak,a c
a table...etc. It also refers to the right of ownegyshf person. Hence, you commonly hear a person
claiming that a certain thing or object is his prdy, that some body took his property...etc. However
the term, in its legal usage, refers to the righfgerson may have in relation to things or objduas$
have economic value. The things or objects inilab which property rights are exercised areethll

d objects of property. Hence, property refers ¢hitis such as ownership, possession, usufructanse,

rights of servitude, recovery, preemption and pssnaf sale.

The branch of law that specifies the objects onghiin relation to which property rights may be
exercised and their classification, the types ghts which are considered as property, how property
rights are acquired, transferred, extinguished,siecific rights and obligations of the propertghti
holder, the obligations of other persons to watds holder is known as property law. In general,
property law may be defined as a branch of private regulating relations between persons with

respect to things or objects.

Book Il Title 1V, Arts 1126-1674 of the Civil Codef Ethiopia, which is the main body of the progert
law of the country. In addition to this, the FDRBrGtitution of 1995, the Re-enactment of the Lease
Holding Proclamation No 272/2002, Land Use Proclaong, Condominium Proclamation No
370/2003, Expropriation of Landholdings for Puliigrposes and payment of Pro No 455/2005 and the
regulations issued for the implementation of thecfamation and other laws are also component parts

of the Ethiopian Property Law that you should study

This material contains nine units. Unit one deatsoductory concepts such as patrimony, propertly an
property law. It also discusses the objects of @rtyp things or goods/, the classification of theng
various categories, the purpose of such clasdiicatetc. Unit two, which is concerned with the tigh
of possession, discusses the various theories efegeion, the modes of acquisition, defects,
significance, protection, transfer and loss of pesgn. Unit three discusses right of ownershipddyn
this unit the definition and elements ownershig, thodes of acquisition, transfer, proof and exitomct

of right of ownership shall be discussed. An attesfall also be made to highlight the type of prope
rights that can be had in relation to land and wateler the current Ethiopian laws. The concept of

joint ownership, its sources, its advantages asdddiantages, the rights and duties of the jointesgvn



and the termination of joint ownership shall becdssed under unit four. Unit five deals the cades o
dismemberment of the right of ownership, i.e., usttf use right and right of habitation. It shaltl;ne
the sources of usufruct, use and habitation, tffgsiand duties of the parties and finally the gdsuof

extinction of these rights.

The concept of servitude, its sources, its natpugpose, the rights and duties of the servient and
dominant tenement, and the grounds of extinctiendiscussed. Right of recovery, promise of sale,
right of pre-emption and prohibition of assignmant attachment are discussed under unit seven. Unit
Eight deals with the concepts of public domain aergropriation. Under this unit the concept of pabli
domain, the properties forming part of the publieréin and their distinctive nature shall be disedss

It shall also assess the concepts of expropriaiod public purpose and the procedures and
requirements for expropriation. Finally unit ninisalisses types and nature registration of progertie
the purpose and significance registration. The usisons in each unit are supplemented by

illustrations, exercises and review questions.

Students are advised to read the books and mateei@red to in the course syllabus and this radter

as well as other relevant books and materials opgsty law.

Students are also advised to read the materiarnjunction with the provisions of the relevant law.



UNIT ONE- GENERAL OVERVIEV OF PATRIMONY, PROPERTY A ND PROPERTY LAW
UNIT OBJECTIVES

This unit is intended to acquaint students withabiecept of patrimony and property, property lave t
scope of property law, objects of property /thing®bjects/, classification of things and the psgof
classifying things in to various categories. Itoalses to familiarize students with the variousdhes
regarding the origin of property rights, the justtions for the existence and protection of proper

rights by the law and condemnation of the instoitdf private property.
At the end of this unit, students are expected to:
- distinguish between patrimoniadl @xtra-patrimonial rights
- understand the concept of property, objects of gnypand property law.

- identify the various theories regarding the origirstifications and condemnation of private

property.

- identify the scope of property law and distinguisiirom other laws governing relations

between persons in relation to objects, such asaxiriaw and tort law.
- understand the rationales behind classificatiathioigs into various categories.
- classify things into various categories and thaifitance /purpose of classification,

1.1 RIGHTS PROTECTED UNDER THE CIVIL LAW AND THE CO NCEPT OF
PATRIMONY

Rights of a person that are recognized and pratdayethe civil law may be patrimonial rights, i.e.,
those that have a pecuniary value such as propggitys over things and rights arising out of
contractual relations or those arising out of exwtatractual relations. They may also be extra
patrimonial rights, those that cannot be assessddrms money such as family, political and civil

rights.



Patrimonial rights that arise out of contractuaegtra-contractual relations are generally goveauadl
protected by the law of obligations, i.e., by tlaevlof contracts when they arise out of contractual
relations and by the law of torts when they arisead extra-contractual relations. These categasfes
patrimonial rights are also referred to as rigmgersonam / personal rights/ because they can be
exercised against a specific person or personsth®mother hand, patrimonial rights over things/
property rights/ are governed by the law of proparid they are also called rights in-rem/ real tsgh
since they can be exercised against any persomvalyanterfere with the right-holder’s enjoyment.
Extra-patrimonial rights, which are defined aboses governed and protected by family law, penal/

criminal law and other branches of law based ugherparticular type of right in question.

Similarly, the obligations or liabilities of a pers which are governed and protected by the ciwl la
may be patrimonial or extra-patrimonial dependipyan whether they can be valued in terms of
money or not.

The totality or unity of patrimonial rights and d@dtions of a person constitutes his patrimony.
However, the modern conception of patrimony, inclgdhe one contained in the German Civil Code,
restricts the definition of patrimony to the totalof a person’s patrimonial rights only. Accorditg
this conception, a person’s patrimonial obligatians the charges/burdens over a person’s patrimony
rather than constituting its elements. Yet anothew expressed by Paul Esmein, who is the editor of
Aubry and Rau’s DROIT CIVIL FRANCAIS Volume II, Semth Edition, considers patrimony as the
totality of property rights, i.e., rights relateal ¢bjects, of a person and its elements are sugttsb
which under the civil law have the quality of pragelt is the totality/ universality/ of rights bause
the various property interests are unified throtigh person of the owner. According to the classical
theory, patrimony is distinct from the actual elentseof which it is composed. Hence, the loss or
extinction of one or more of its elements doesaftgct its existence, and also its contents may var
from time to time to the extent where it may beateg, i.e., the sum of his obligations exceeds the
sum of his rights.

The concept of patrimony is essential to explaeriiles of universal succession. For instance,ean h
or legatee by universal title shall succeed altipenial rights and obligations of the deceasedqer

in other words, such an heir or legatee cannotesethe rights only since the elements of patrimony
are transferred to him as unit. /See Arts 826,832 of the Civil Code./



Aubry and Rau, in their classical theory, contentlet the unity of patrimony is derived from the
person in whom the rights and obligations are cedtehence, patrimony should be regarded as the
emanation of the personality of its holder andekpression of the legal power with which a person i
invested. Accordingly, the characteristics of patmy are to be sought in the nature of personality.
Hence, it follows that:

1. Every patrimony presupposes a person who is itenol

2. Every person has a patrimony

3. A person can have only one patrimony

4

. Patrimony is inseparable from the person of itsléol
1.2 THE CONCEPT OF PROPERTY

The term property has a variety of uses. In ordirtiamglish, it refers to ownership or title and you

usually hear an owner claim that this or that thsbhis or her property”, Sometimes, it also refés

the res or the thing over which ownership rightelercised such as a house, a car, a table...
Furthermore, in its broad sense, property meansy/éaeg that has material or moral value for human

beings beginning with their own body, reputatiamd &reedom to think and act.

However, in its narrower and proper legal sensepgnty may be defined as an exclusive right to
control, use, transfer... an object or a thing ofnernic importance and its fruits, exclude all other
persons from its use and enjoyment and the folleevthing and its fruits in the hands of any person
who might have unlawfully taken it. It is a name &concept that refers to the rights and obligestio
privileges and restrictions that govern the refladiof persons with respect to things having ecooomi
or financial value. Hence, accurate legal termigglought to reserve the use of the word propenty fo
designation of rights of persons with respect tmg$. This is because the use of the concept of
property to denote human, civil political and faniights would be stretching the concept beyond
limits and would cause confusion. Furthermore,ould be inaccurate and narrow to use the concept of
property to refer to ownership or title becauseldual usage of the term includes other rights sagch
possession, usufruct, use, and servitude. The ghimgelation to which such property rights are
exercised are objects of property rather than ptppeself. Hence, the house, or the car, or thetin

relation to which an ownership right is exercisegioperly called an object of the right of owngush



Art 40/1/ of the FDRE Constitution which guarantées right to property provides that

Property right includes, unless restricted by law public purposes, the rights to acquire, use, and
transfer things/ tangible or intangible/ of finaaoralue.

Property rights are rights in-rem in the sense ithaeates an obligation, on all other personsefmin
from any act of interference in the use and enjoyoéa thing one owns or possesses. It also entl
possessor or an owner of a thing to pursue sualy thithe hands of any person in to whose possessio
the thing might have come. It is important to nloéee that private property is guaranteed and predec
not only against interference by the government imdcgencies but also by individuals and other
persons.

In this regard, Art 1206 of the Civil Code provides the right of an owner to claim and recover the
thing owned from any person who, without his comspassesses or holds it and to oppose and repel
any act of usurpation. See also Arts 1148 and bi4Be Civil Code. Compare the remedies available

to a creditor to whom performance is not made, A81-1805 of the same code.

1.3 DEFINITION AND SCOPE OF PROPERTY LAW

What is the law of property? Could it be said tthas the law relating to physical objects suchaas
house, land a car ... etc? Or is it a branch of laalidg with or governing relations between a person

and things or objects?

Not every transaction, right, or liability relatintg physical objects/ material things/ is regar@ded
relevant to the law of property, for instance, atcact between an owner of a car and a garage to

service the car is part of law of contract rattmamntthe law of property.

Similarly, interference in the enjoyment of or dagaaaused to physical objects is an ordinary twit a
not subject to property law. However, certain torgolving property claims /such as trespass and
nuisance in relation to buildings and land/ havefi@ct that is more specific to property rightsl ame
governed by the law of property than the law ofsoHowever, nuisances committed by a person with

no proprietary claim are more part of torts thaoperty law.



Like all other laws, property law seeks to artitellthe principles, policies, and rules by whictpdigs
are to be resolved and by which transactions magtrioetured so that disputes may be avoided. What
distinguishes property law from other kinds of lsathat the principles, policies, and rules of mp
law deal with the relationships between and amoegbers of a society with respect to things. The
things may be tangible, such as land, a factorya diamond ring or intangible, such as stocks and

bonds or a bank account.

For instance, in a case between Amleset Teame drm Almaz Wolde and Ato Berhane G/yesus, in
Civil File No 158191, the plaintiff was a minor wih&er father died in 1993 and the share of money
from her father’s inheritance was deposited atGbenmercial Bank of Ethiopia T/Haimanot branch in
the name of the defendants but on her behalf. Newlaintiff who has attained the age of majoriag h
instituted an action for declaration of her owngrsto the money plus interests thereto. The first
defendant admitted the claim of the plaintiff whitee 2¢ defendant was earlier expelled from the

country and the case was seen in his absence.

The court framed the issue as to whether the aetias a real action or personal action against the
defendants, and as to whether the plaintiff isoveer of the money so deposited.

Regarding the *lissue the court held that thought the case igtuiest against the two defendants, it is
not a personal action demanding remedy from thendkzint, rather it is a request for declarationesf h
right as an owner of the money deposited for heebeby the defendants. / Compare Art Arts 1128
and 1206 of the Civil Code/.

Regarding the Yissue, the court decided that the plaintiff has/pebthe fact that she has inherited the
money in question from her father/ and has becamananer as per Arts 1205/2/ and 1184 of the Civil
Code/ and the account was opened and the monegepasited in the bank by the defendants for the
benefit of the plaintiff who was a minor at the émnd declared the plaintiff to be the owner of the

money and instructed the bank to pay the monejyaiatif.

Property law, then, deals with the allocation, @s® transfer of wealth and objects of wealth. dshs
it reflects the economy of the society in whichigtfound. In this regard Art 89/1/ of the FDRE
Constitution imposes, on the government, to forteuand implement policies /and laws/ that ensure

equal and fair allocation of the country’s intetlead and material resources.



As we have seen earlier, property is frequentlyngelf as the rights of a person with respect tarayth
However, this definition is of little importance legal discourse because a thing cannot have ngeanin
full legal relationship with a person, for exampething cannot bring or defend a lawsuit. Propknty
does not deal with the rights, privileges in thstedrct; it deals with relationships between and rmgnmo
persons.

With this in mind, one may define property law &g tomplex of legal relationships between and
among persons with respect to things. It is a brafdaw which deals with and regulates the prgopert
rights i.e. the real rights /rights in-rem/ a pergxercises over a certain object which includatsdo
use, to collect and enjoy the fruits of, to trangby sale, donation or inheritance) and even abarle

object and exclude others.

1.4 THEORIES OF PROPERTY

“The right of property refers to the despotic doimm which is claimed by a person claims and
exercises over external things of the world andxdusion of all other persons in the universes &

right that is regarded highly by mankind; howewanly few go in to the trouble of asking themselves
about its origin and foundation. The majority of are pleased with our possession and seem to be
afraid to look to the means by which it was reqdiias we are fearful of the defect in our title bbast

we rest satisfied with the decision of the courbur favor without examining the reason or autlyorit

up on which those laws have been built.” Willianaéktstone.

Under the following sections we shall attempt tarexe the origin and foundation of private property

There are two main groups of theories of propettg; first group attempts to explain how private
property came to existence, i.e. it describes #wtsf which purports to show the origin of private
property. It attempts to explain how things camddoowned privately. On the other hand, the other
group of theories is concerned with passing a juElgnon the institution of private property and
attempts to justify or condemn the institution. dther words, it tries to explain the economic and
asocial reasons behind the recognition and protecir condemnation of private property. Sometimes,
however, those two aims are combined; for exampleiter may argue that property arose to reward

private enterprise and that therefore it is ethygailstifiable.



We shall discuss these theories in the followingises.

1.4.1 THEORIES REGARDING ORIGIN OF PROPERTY

A. THE POSITIVIST THEORY

According to the positivist theory, law is nothibgt the command of the sovereign, that is, thesrule
promulgated by government officials for reasonspablic policy, protection of individual rights,
promote the general welfare, increase social wealtmaximize social utility. According to Jeremy
Bentham, one of the prominent utilitarian politipddilosophers, property is the basis of expectabion
deriving certain advantages from a thing which weesaid to possess, in consequence of the reliation
which we stand to wards it.

The idea of property consists in an establishe@egpion; in the persuasion of being able to draghs

or such an advantage from the thing possessed.tNisvexpectation, this persuasion, can only be the
work of law. | cannot count upon the enjoymenttwdttwhich | regarded as mine, except through the
promise of the law that guarantees it to me. Iltaig alone that permits me to forget my natural
weaknesses. It is only through the protectionsaof that | am able to enclose a field, and to giwe m

self up to its cultivation with the sure thoughtdig of harvest.

Property and law are born together and die togeBefore laws were made, there was no! property;
take a way laws, and property ceases. Similarlyleliks argues that private property is a creatfon
the state and achieved only after a long struggkh whe clan. If we consider as the essential
characteristics of private property, the right xalade others, the right to charge the thing fdeét, to
alienate or leave by will, it is true that the statas provided the machinery by which these rights

enjoyed.

However, this theory is criticized on the groundttthe state and private property are the resiiliseo
same social and economic forces and we can haagiyse is the creation of the other. John Locke
argues that the state is the result of a sociaracnin which the society transferred some ofrthights

to the state for the purpose of protection thegints including the right to property.



B. THE HEGELIAN THEORY

According to George Wilhelm Friedrich Hegel, a hunpeerson is merely an abstract unit of free will
or autonomy that does not have a concrete existentkthat will acts on the external word. The
person must give its freedom an external sphererder to live as an idea. This external sphere,
capable of embodying the person’s freedom, consfdtse rest of the word, every thing that is dhisti
from the person. From the need to embody the paréae will from the abstract realm to the actual,
Hegel concludes that the person becomes a reabsiglfoy engaging in a property relationship with

something external. Such a relationship is the gb#ie person.

Hence, private property originated in the persaattempt to actualize his/her free will, i.e., when
someone extends his will to external things he makat thing a part of himself.

Hegel clearly makes the claim that a human beimgordy become properly developed- actualize her
freedom- in the context of a community of othef$us, though he speaks of the person in the sphere
of abstract right only in the Kantian sense of edagtrationality, he implicitly claims that persadd

in the richer sense of self-development and diffeation presupposes the context of human

community.

Similarly, Professor Margaret Jane Radin has arghatto be a person, an individual needs some
control over resources in the external world. Skplares the relationship between property and
personhood, a relationship that has commonly beé@mignored and taken for granted in legal thought.
The premise underlying the personhood perspediteat to achieve proper self-development-- to be a
person--an individual needs some control over nessuin the external environment. The necessary
assurances of control take the form of propertiitag Although explicit elaboration of this persiree

is wanting in modern writing on property, the pensood perspective is often implicit in the
connections that courts and commentators find beEtweoperty and privacy or between property and
liberty. In addition to its power to explain cenaspects of existing schemes of property entiiam
the personhood perspective can also serve as éniespurce of values for making moral distinctson

in property disputes, and hence for either justdyor criticizing current law. It is not surprisinigat
personhood has played a part in property theoli@edomg the political spectrum. Conservatives raty

an absolute conception of property as sacred teopal autonomy. Communitarians believe that

10



changing conceptions of property reflect and shtpechanging nature of persons and communities.
Welfare rights liberals find entitlement to minimalel of resources necessary to the dignity o$q@es

even when the entittement must curtail the propegtyts of others.

Locke says that “every man has a property in hia parson,” from which it immediately follows that
“the labor of his body, and the work of his handste properly his." Though Locke elsewhere
considers the person as reflective consciousnassnamory, he may well mean here that one literally
owns one’s limbs and hence must won their prodlfatot, perhaps property in one’s person should be
understood to mean simply that an individual hasatitlement to be a person or to be treated as a
person. This would probably include the right &f-preservation on which Locke bases the right to

appropriate.

If it makes sense to say that one owns one’s bibey,, on the embodiment theory of personhood, the
body is quintessentially personal property becatusditerally constitutive of one’s personhood.the
body is property, then objectively it is properiyr fpersonhood. This line of thinking leads to a
property theory for the tort of assault and battehyterference with my body is interference witly m
personal property. Certain external things, faregle, the shirt off my back may also be considered

personal property if they are closely enough cotatewith the body.

The idea of property in one’s body presents sorterasting paradoxes. In some cases, bodily pants ca
become fungible commaodities, just as other perspragerty can become fungible with a change in its
relationship with the owner: Blood can be withdraand used in a transfusion, hair can be cut off and
used by a wigmaker; organs can be transplantetheoather hand, bodily parts may be too” personal”

to be property at all.

Finally, let us consider the view that what is orfant in personhood is a continuing character
structure encompassing future projects or plangedisas past events and feelings. The generaloflea
expressing ones character through property is daitdliar. It is frequently remarked that dogs
resemble their masters; the attributes of many mahtgoods, such as cars and clothes can proclaim
character traits of their owners. Of course, maoyld say that becoming too enthralled with propert

takes away time and energy needed to develop ¢dlcatties constitutive of personhood. But, for
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example, if you express your generosity by givimgg fruits that grow on your orchard, then if the
orchard ceases to be your property, you are noeloafle to express your character. This at least
suggests that property may have an important oglstiip to certain character traits that partly

constitute a person.

This view of personhood also gives us insight imtby protecting people’s “expectations” of

continuing control over objects seems so importdran object you now control is bound up in your
future plans or in your anticipation of your futuself, and it is partly these plans for your own
continuity that make you a person, then your pdreod depends on the realization of these
expectations.

C. THE OCCUPATION/ FIRST POSSESSION/ THEORY

In the beginning of the world The Creator gave tanndominion /ownership/ over all the earth and
over the fish of the sea and over the fowl of thieaad over every living thing that moves up on the

earth. This is the only solid foundation of manésrdnion over external things.

However, this communion of goods had never beericagte, even in the earliest stage, to the
substance of the thing nor could it be extendeshgi the use of it. This is because by the lavatinal
and reason acquired there in a kind of transieopgty that lasted so long as he was using it and n
longer, i.e., the right of possession continued doit the time only the act of possession lastduisT
the land was in common, and no part of it waspihenanent property of any man in particular, yet
whoever was in occupation of a determined spotdst, shade or the like acquired for the time dp@in
sort of ownership, from which no one can derive tynforce, for this would have been unjust an
contrary to the law of nature. But the instant Bs Quitted the use or occupation of it, anothesaea
might seize it with out injustice. Thus also a vireother tree might be said to be in common, bs al
men were equally entitled to its produce/ fruitatlayet any private individual might get the sole
property of the fruit which he had gathered for e repast.

However, when mankind increased in number, craft ambition, it became necessary to entertain

conceptions of more permanent dominions and toamp@te to individuals not the immediate use of
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the thing only but the very substance of the thonge used. Otherwise, innumerable tumults must hav

arisen and the peace and order of the world bamaily broken and disturbed while persons were

striving on who should get the first occupationtbé same thing or disputing which of them had

actually gained it. As human life also grew more amore refined means of convenience were devised
to render it more easy, commodious and agreealdke as habitations for shelter and safety and
raiment/ incentives for warmth and decency. Butone would be at the trouble to provide either so

long as he had only the usufructuary property gnmthwhich was to cease at the instant he quitted
possession. In case of habitations in particutawas natural that even the brute creation to which
every thing else is in common maintained a kingh@fmanent property in their dwellings, especially

for the protection of their young, the invasionwfich they esteemed a very flagrant injustice and
would sacrifice their lives to preserve them. Heacproperty was soon established in every man’s
house and home-stall, which seem to have beematigimere temporary huts or moveable cabins
suited to the design of providence for more spgquibpling the earth and suited to the wonderifeg li

of their owners before any extensive property anghil or ground should be established.

Then, movable things come to be more appropridtad the permanent /substantial subsoil, partly
because they are more susceptible of long occupahash might be continued for months without
sensible interruption and partly because few oséhthings could be fit for use unless and until
improved and ameliorated by the bodily labor of tleeupant, this bodily labor is universally allowed

to give the fairest and most reasonable title texariusive property there in.

Hunting, and animal rearing (for milk, meat anditiekins and hides) the latter is more secure than
hunting and digging water wells even where the land hedges still belonged to all in common
represent the most common way of creating propegty.

As the world grew more populated it became morécdit to find new spots to inhabit without
encroaching upon former occupants. Furthermorestaotly occupying the same particular spot
depleted the fruits and spontaneous produces dafahé and it, therefore, became necessary to @ursu
some regular method of providing a constant sudrsigt and this necessity resulted in or at least
encouraged the art of agriculture. The art of adfiice, by regular connection and consequence
introduced and established a more permanent psojpettie soil /land. It was clear that the land Vadou

not produce sufficient quantities and qualitieshatit the assistance of tillage, but who would bhat

13



pain of tilling it if another might watch an opponity to seize up on and enjoy the product of his
industry art and labor? Therefore, had it not bleera separate property in land and movables geste
in some individuals, the world should have contthadorest and men must have been mere animals of
prey. Hence, necessity begat property and in a@énsure that property recourse was had to civil
society which brought along with it along a traihimseparable concomitants: states, governments,

laws, punishment and the public exercise of refigiduties.

As observed earlier, occupancy gave the right éat¢imporary use of the soil. So it is agreed uplbn
hands, that occupancy also gave to the originat tig the permanent property in the substanceef th
earth itself, which excludes every one else butaveer from the use of it. There is of course some
difference among the writers on natural law conicgrthe reason why occupancy should convey this
right, and invest some one with this absolute priyp&rotious and Puffendorff insisted that thigi

of occupancy was based on the tacit/ implied assérl mankind that the first occupant should
become the owner; and Barbeyrac, Titius and Locgee that there is no such implied assent; nor
was necessary that there should be; since theaarpf occupancy alone being a degree of bodily
labor, is from a principle of natural justice, witlit any consent or compact, sufficient of itselfyain

a title.

Property, both in lands and movables, being thuginally acquired by the first taker, which taking
amounts to declaration that he intends to apprtgptiee thing to his own use, it remains in him thoy
principle of naturals law, till such time as he sl@®@me other act which shows his intention to aband
it; for then it becomes, naturally speaking, publicis once more, and is liable to be appropriaigd
the next occupant.

However, what become inconvenient or useless to mae was highly convenient and useful to
another person, who is ready to give some thingxchange that was equally desirable to the former.
This natural convenience introduced commerciafitraind the reciprocal transfer of property b yesal
grant or conveyance; which may be considered asahtnuation of the original possession of thstfir
occupier or as an abandonment of the thing by teeegnt occupant/owner and an immediate successive
occupancy of the same by the new proprietor. /@flliBlackstone, Commentaries on English Law/

In the late 1 century, Samuel von Pufendorf refined a theortheforigins of property rights that had

been in existence since ancient times. Propertgalte is founded in the physical power manifested
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seizing the object of property /occupation/. Inarchowever, to convert the fact of physical poiméw
a right, the sanction of the state is necessaryeder, the state cannot make a property right where
physical possession is not present. Thus, bothpatmn and state sanction are necessary conditions

for legitimacy of property.

The acceptance of the divine right of grab is natenspread today as it was once. Maine suggedts tha
this doctrine is probably the result of later thbudt is only when the right of property has gaire
sanction from long practical inviolability, and wh¢he vast majority of the objects of property have
been subjected to private ownership that mere pegseis allowed to invest the first possessor with
ownership or dominium over commodities in which prior right has been asserted. In a crowded
world, occupation applies only to a relatively upwmntant degree; less often does the vacant forest
await the tiller. The theory of occupation hardhpyides a reasonable account of the origin of pitype
and it is even less satisfactory as justificatibproperty. Why should he who is lucky enough wesa
thousand acres become an owner?

In the common law, first possession / occupanayésroot of title or property. This raises two main
guestions;

1/ what constitutes possession? And

2/ why should it be the basis of property?

In Pierson V. Post [New York Supreme Court 180%jstRvas hunting a fox on an abandoned beach
and almost had it in his gun sight when an intextogppeared killed the fox and run away with the
Caracas. The indignant Post sued the interlopethiowalue of the fox on the theory that his pureti

the fox had established his property right to it.

The court disagreed, and held that possessionaupaacy went to the one who killed the animal, or
who at least wounded it mortally or caught it imet. These acts bring the animal with in the certai

control that gives rise to possession and hent¢&ra of property/ ownership.
Possession thus means a clear act where by the evdrld understands that the pursuer has “an

unequivocal intention to appropriating the thinghts individual use”. A clear rule of this sort st
be applied because it prevents confusion and dliagramong persons.
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The case presents two great principles for defipiogsession. First, notice to the world througlearc
act and second, reward to a useful labor. Therlati@ciple, of course, suggests a labor theory of
property, which implies that the person gets thieepwhen he mixes his labor with the thing by
hunting, collecting, occupying etc... On the othendhathe former principle suggests at least a weak
form of the consent theory, i.e., the communityuiegs clear act so that it has the opportunity to
dispute the claim or to acquiesce in or to ackndgéeindividual ownership where the claim is clear

and no objection is raised.

Why, then, is it so important that property ownenske and keep their communication clear?
Economists have an answer: they argue that cldarféicilitates commerce and minimize resource

wastage on disputes.

If I am careless about who comes on to the corheryoproperty, | invite others to make mistakes and
to waste their labor and resources to make impbitaprovements to what | have allowed them to
think is theirs. | thus encourage contention, ins&¢ and litigation, which wastes everyone’s time,
energy and resources. However, if | keep my prygpeldims clear, every one will know that they
should deal with me directly if they want to use pmgperty. We can bargain, rather than fight; tigiou
trade, all items will come to rest in the handshafse who value them most. If property lines aeal
then anyone who can make better use of my propleaty | can will by or rent it from me and turnat t

his better use. / Carole M. Rose, Possession &3t of Property/

D. LABOR OR ENTITLEMENT THEORY

John Locke argues that natural reason tells us rtreat, being once born, have a right to their
preservation, and consequently to food, drink, sunth other things nature affords for their subsiste
Revelation, when giving an account of those gr&@ud made of the world to Adam, and Noah and his
sons, states that God has given the earth to hunwamk common. How men have come to have
property in several parts of that which God givem@imankind in common?

God, who has given the world to men in common,diss given them reason to make use it to the best
advantage of life and convenience. The earth dritiatlis there in is given to men for the suport

comfort of their being.
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Though the earth and all the creatures are commail imen, every man has a property in his own
person to which nobody has any right to but himsEte labor of his body and the work of his hands,
we may say, are properly his. So where a persormppptes a land or any one of its fruits, he has
mixed his labor with, and joined to it, such thischis own and there by makes it his property. This
because he has removed it from the common statatofe and has placed it in to some thing which is
exclusively his own.

It is this labor that puts a distinction betweeasth that are appropriated and those which are commo
In other words, the difference between things owmedately and those, which are commonly owned

by all human kind, lies in the fact that ones lalvas been added to on.

However, this theory has certain problems, finstthe absence of prior theory of ownership, itas n

self evident that one owns even his/her own labat ts mixed with something, second, the labor
theory does not provide guidance in determiningsit@pe o f the right that one establishes by mixing
one’s labor with something else. Robert Nozick dbed this problem as follows, “suppose | pour a

can of tomato juice in to the ocean: do | now ot $ea?”

A number of writers, more or less contemporary txle proposed another theory of the basis of
ownership / property. They argued that the origmaher got title through the consent of the rest of
humanly who were, taken together, the first recifsef the earth and its resources from God. Howeve
the problem with this theory involve what Law ancbBomics writers would call * administrative costs

“ how does every one get together to consenteaaliision of thing among individuals?

1.4.2. THEORIES REGARDING THE JUSTIFICATION OF PR IVATE PROPERTY

The theories discussed above in connection witlotigen of private property are also used to jystif

condemn the existence of the institution.

A) Occupation theory tries to justify the existenmleprivate property on the ground that the first
occupier should be rewarded and property acquimesuch a manner is ethically justifiable He who
first reduces in to possession of a piece of ptgpeas the best of justifications for remaining in

control, and hence the institution.
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B) Labor theory -private property is the resultrdividual labor because industry (hard work) slkloul
be encouraged by granting to a worker the ownerghipe res, which is created by his labor so that
even greater productivity is achieved. Society sdatior and the occupations are still few where the
intrinsic interest is so great that men will lalbor the love of it. It enables the acquisition oéans of
production by those who can use them efficiently anhieve maximum productivity; it encourages
independent and specialized risk taking. It enocgesasaving and reinvestment. The whole effect of

these ensures economic growth.

C) The Utilitarian theory the function of the lelgi®r/ state is to maximize the sum of human fslici
(Utility) or happiness, and private property, whistthe expectation of protection provided by tteages

is justifiable because it increases human feli¢cigppiness.

D) Hegelian Theory- Property is a part of the peadity of the owner and the protections provided f
property of the person are protections for the ger3his, thus, the existence of the person andéen
his/her property is just. Furthermore, some cortfgbroperty is essential for the proper developimen
of personality. The community has slowly evolvednir status to contract, from group holding to
individual property freedom liberty has grown irtprocess and it is the control of property thakesa
men free. However, the theory does not justify phesent system, which allows the concentration of

property in a minority of the community.

E) Marxist Theory- According to the communists, thetory of all societies in the world is the histo

of class struggles between the slaves and freeimedal lords and serfs or vassals, the bourgearsie
the proletariat. These struggles are always betweese who control the means of production and
those who do not and hence that have to depentieofotmer for their livelihoods by selling their
labor. These relations were not always based oalemueven fair exchange of labor and wages or
other form of payments. The slave’s labor was freslploited, the serf /vassal was forced to taildo
meager reward and the products of his labor takexy &y the feudal lord and the proletariat recemes
wage that does not cover the bare minimum of hedseln effect private property served and is
serving as a means of exploitation of the slavéhieyslave owner, of the serf/vassal by the landowne
of the proletariat by the bourgeoisie. Hence, gevaoperty is the evil that has to be abolishégase

read the following excerpt from the Communist Mastb.
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“The theoretical conclusions of the Communists iar@o way based on ideas or principles that have
been invented, or discovered, by this or that wdadduniversal reformer. They merely express, in
general terms, actual relations springing from afséng class struggle, from a historical movement
going on under our very eyes. The abolition oSty property relations is not at all a distinativ

feature of Communism.

All property relations in the past have continuallgen subject to historical change consequent upen
change in historical conditions. The French Revohlt for example, abolished feudal property in
favour of bourgeois property. The distinguishingtéee of Communism is not the abolition of property
generally, but the abolition of bourgeois propeut modern bourgeois private property is the final
and most complete expression of the system of gragland appropriating products that is based on

class antagonisms, on the exploitation of the nignthe few.

In this sense, the theory of the Communists magub@ned up in the single sentence: Abolition of
private property. We Communists have been reprahehi¢h the desire of abolishing the right of
personally acquiring property as the fruit of a neopwn labour, which property is alleged to be the
groundwork of all personal freedom, activity andependence. Hard-won, self-acquired, self-earned
property! Do you mean the property of the pettysan and of the small peasant, a form of property
that preceded the bourgeois form? There is no teadolish that; the development of industry tas t
a great extent already destroyed it, and is s#tloying it daily. Or do you mean modern bourgeois
private property? But does wage-labour create argpprty for the labourer? Not a bit. It creates
capital, i.e., that kind of property which exploisge-labour, and which cannot increase except upon

condition of begetting a new supply of wage-laldourfresh exploitation.”

1.5 OBJECTS OF PROPERTY
1.5.1 DEFINITION

The phrase ‘objects of property’ may be definedhasgoods or things over which a right of property
may be exercised. The French Civil Code uses ‘d@s@ ‘beins’ to refer to objects of property but
without defining and distinguishing them. In itddion things and their classification it talks abo

‘beins’ while in the title dealing with ownership uses the term ‘choses’. As a result French
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commentators tried to define and distinguish betwbese two terms. Accordingly they suggested that
the word ‘choses’ should refer to anything, whigsts in nature, whether susceptible of appropmti
while the term ‘beins’ should refer to objects @hes or fortune, i.e., things that are susceptifle
appropriation. In other words, things that can pprapriated are ‘beins’ not only when they beloog t
someone in particular, but also when they belongotone. Here it is important to note that all figi

are ‘choses’ while not all ‘choses’ are ‘beins’.

John Austin argues that things are such permarigatts that can be perceived the senses. They are
permanent in the sense that they can be perceemzhtedly. According to this definition and other
common usages, for a certain matter to be consides@n object of property, it must have:

_ a certain element of permanence, as opposedetdseand facts, for example a puff of smoke may
not be considered as a thing since it lacks pern@meHowever, the precise degree of permanence

required is difficult to determine.

__a certain element of physical unity i.e. orgamiity as in the case of an ox or a sheep, or imcga

unity as in the case of a house made of bricks.

In its legal usage, the term thing refers to som&sible or potential mater of rights and dutiesalhi

conceived as a whole and apart from all otherspeaseparately perceived by the senses.

According to this definition, the term may refer to

1) A thing, which is corporeal and tangible matter,ichhhas an organic or physical unity, for
example a horse, block of marble.

2) A thing, which is corporeal and tangible, but cetsiof specific things, for example, a flock of
sheep, a house.

3) A thing, which is neither material/ corporeal/, nangible but which is an element of wealth, for
example a copyright or a patent right, a claimpayment of sum of money...etc.

Hence, the phrase objects of property refer togthim the sense of any possible matter over which

legal right of property may be exercised.
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When we see Book Il of the Ethiopian Civil Codehieh is the law governing property, we find that
‘Objects of property’, i.e., ‘things’ are not prape defined. However, the various principles found
scattered in the provisions of Articles 1126_118fphus to understand what things may be considered

as objects of property /things or objects/ in thigidpian property law.

Accordingly, under Ethiopian law, objects of prageherein after called thing /good may refer to;

1. Things /goods which have material existence such ear, an ox a house/ corporeal things/ (Art
1127), as well as claims and rights contained icusges to bearer which are incorporeal or
intangible by nature but which are assimilateddporeal things (Art 1128) and

2. Things which have no physical or material natwreviehich are perceptible by senses for example
natural forces of economic value such as solanvéand powers which are mastered and put to use
by man kind (Art 1129)

Note that the terms goods and things are usecchdageably in the code to refer to the same concept

(Articles 1126_1140).

As we have seen above, French writers distinguetivden ‘beins’ and ‘choses’, so you think that such

distinction is possible under Ethiopian law?

It may be concluded that the phrase ‘object of ertp refers to the things/goods over which a
potential right of property may be exercised anth#ty be a thing which have material or physical
existence, i.e., a corporeal thing or a thing widolks not have such material or physical existaree,

an incorporeal thing. As to which things may berappated and which are not, depends on the
existing laws, for example land which was apprdgda.e., capable of private ownership during the
time of the enactment of the civil code is now tleenmon property of the peoples of the country. Art
40 of the FDRE Constitution provides that land bhgk to the people of Ethiopia and cannot be

privately owned or appropriated and all Ethiopiaase the right to use land.
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1.5.2 INTRINSIC ELEMENTS OF THINGS

Art 1132 of the Civil Code defines intrinsic elenenf goods as things, movable or immovable, which
are regarded by custom as forming part of a thongyhich is materially united to a thing and can no
be detached there from with out destroying or dangaguch thing. For instance, a hay-tucker attached
to a tractor may be considered by farmers as fagnmart of the tractor /custom of the farming

community/. A house in a farm may also be considdes forming part of the land (custom).

A windshield of a vehicle is materially united withe latter and cannot be separated from it without
damaging the use of the car, as the vehicle ismpbete without a windshield. Water pipes in a

building cannot be detached from the building withdamaging the floor in which they are buried.

Trees and crops are considered as intrinsic elenadnand until they are separated there from @il un

a contract for their separation is concluded.

The treatment of things as intrinsic elements rothie@gs will have the following effects.

1. Rights on or dealings relating to the principahthshall include the intrinsic elements unless the
parties have agreed expressly that such right alindgs shall not apply to them. For instance, a
contract of sale of a land rights or mortgage ¢éral shall include the houses and trees that are
considered as its intrinsic elements, unless th#iegahave expressly agreed that the sale or

mortgage relates only to the principal and nohwintrinsic elements. Art 1132/1/

2. A thing that becomes an intrinsic element of anotheng ceases to exist as a distinct movable
thing. For instance, a water pipe fitted in a buaiddor a newly bought windshield glass fitted to a
vehicle ceases to exist as a separate thing octodj@roperty. Hence, the right, which third pasti
previously had on such thing, shall be extinguistad an owner or a person who has any other
right in relation to such thing cannot recover tigect from the owner of the principal thing.
However, such person may claim reimbursement ofvéthee of such thing and compensation for
damages based on the rules of unlawful enrichniee. Arts 1134 and 2162-2163 of the Civil
Code.
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1.5.3 ACCESSORIES OF THINGS

Art. 1136 of the Civil Code defines an accessorgraghing, movable or immovable, which the owner
or the possessor / the Amharic version limits ® ubufructuary and not other possessors/ of timg thi
has permanently destined for the use of anothegthtor instance, if an owner of a car puts a jack

permanently for the use of his car the jack shalttnsidered as the accessory of the car.

A tractor, or a pair of oxen, or a horse put by dhener/possessor of a land for the use of his land
considered as accessory. Similarly, a plot of ladghcent to a certain farm that is intended forube

of the farm or a private water well out side a @@rfarm and which the owner/possessor of the farm
has destined for the use of such farm as a sodineater is considered as an accessory to the pahci

thing, the farm.

The treatment of things as accessories of andtirey shall have the following effects.

1. In the absence of an express provision to the apntrights on and dealings relating to the
principal thing shall apply to the accessory. Seedxamples given in relation to intrinsic elements
above. See Art 1135 of the Civil Code.

2. Temporary separation of the thing shall not, in ey, terminate the character of accessories. See
Art 1137.

3. Rights of an owner or possessor of a thing, whichansidered as an accessory of another thing
shall not be affected by its treatment as such.celethe owner of the principal may not raise the
treatment of a thing as an accessory to anothag thgainst the owner or possessor of the
accessory. See Art 1138/1/. Note that this promisgpverns the relationship between the
owner/possessor of the principal thing and the ewnether right holder of the thing treated as an
accessory.

4. However, the owner or possessor of the accessoyynmtaclaim it from third parties in good faith
who have acquired the principal together with theeasory unless his rights to the accessory are
evidenced by a deed dated prior to date whersit idestined. See Art 1138/2/.

5. Finally, the owner/possessor of a principal thingy terminate the character of accessory of such

thing at any time, but he cannot do so if a thiagty has already acquired a right in relation ® th
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principal thing with the belief that he will benefrom the accessory. See Art 1139 of the Civil
Code.

1.6. CLASSIFICATION OF OBJECTS OF PROPERTY
1.6.1 THE PURPOSE OF CLASSIFICATION

The main reasons for classification of objects miperty /things or goods/ into various categories a

the following;

Firstly, the economic and social values attachethitgs are not the same, i.e., certain thingsaee
important than others are. For instance, buildimgsouses and land / immovable things/ have a much
higher economic and social importance or value thast movable things such as furniture, shoe or an
oX. As a result, the rules governing the acquisijticansfer, proof and extinction of property riglover

the various categories of objects are different.ifstance, contracts relating to immovable thingse

to be made in writing and must be registered wWithappropriate public organ, while contracts reati

to most movable things are not subject these remgnts. Furthermore, the existence of property
rights in relation to immovable things must be oy producing special written document, while the
possessor of most movable things is presumed bydde the lawful owner. / See Articles 1723, 1195
and 1193 of the Civil Code/.

This shows the degree of protection given by thettathe owners of various types objects of propert
varies depending on their importance or value, peperty rights over immovable things are given

more protection than property rights over most nider@bjects.

Secondly, the systematic classification of thingg<d various categories helps the legislator tacena
special rules governing the particular categorthofgs which will in turn enable students, judges a
other legal professionals to easily understand laime and apply relevant rules to resolve various

disputes involving the particular object of progert
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1.6.2. CORPOREAL AND INCORPOREAL THINGS

This classification is based on the physical or emak nature of things or objects, i.e., it is a
classification of things into those that can becpeted by the senses and those which cannot be so

perceived.

Corporeal things are things that have materiallhysgal existence and unity and hence, can occupy
space and can be seen or touched. Hence, thingssuchouse, a car, an ox, and a watch are caipore
things. According to Art 1127 of the Civic Code,rporeal things are things that have material or
physical existence and that can be seen and toudiesl provision, however, is not limited to the

definition of corporeal things

EXERCISE:

1. Identify the other category of things definedlenArt 1127.

2. Define the concept ‘chattels’ comment on theppety of the use of the term ‘corporeal chattels’
under the same provision.

Corporeal things are divided into movable and imatiy® things, which shall be discussed later on.

Incorporeal things are things that do not have ten@d or physical existence, that cannot occumcep
and hence that cannot be perceived by the senbk&scdtegory primarily include rights particularly
those that have economic value and can be exprassexdns of money. For example, copyrights and
patents, which are a bundle of claims to preveherst from copying and selling a work of art or to
prevent others from using the protected procegsvention without the permission of the author foe t
inventor. Rights and claims arising from variousteacts and contained in negotiable instrumenth suc
as checks, promissory notes, bills of exchangeeshhonds, warehouse goods’ deposit certificatds a
bills of lading are also examples of this categoiryhings. See Arts 715, 325, 345, 429-444, 570, 61
of the Commercial Code, and Arts 2806-2824 of thal Code.

The Ethiopian Civil Code under Art. 1128 recognifi@s classification by including claims and other

right incorporated in {securities} to bearer in ttealm of objects of property or things. In additit
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these, natural forces of an economic value sucboés and wind powers used for generation of
electricity are considered as incorporeal thingsnfthe moment they are controlled and put to hés us
Though these things are incorporeal by nature aig for the sake of convenience, regards them as
corporeal things. / See Art 1129 of the Civil Code/

However, Property Law does not govern most of thbsegs. Copyrights and patents fall within the
scope of Intellectual Property Law, the rights eaméd in checks, promissory notes, bills of excleang
shares, bonds, warehouse good’s deposit certificate bills of lading are governed by the law of
Negotiable Instruments, and other laws governingmanies, contracts of carriage, contracts of ware
housing and other specific laws which you will stuthder other courseSee Art.325 (1) (2) (3)Art

715 716 719 825 of the Commercial Code.

Now let us see why Art. 1128 singled out claims aigtits incorporated in securities to bearer and

considered them as objects of property governgardyyerty law.

Let us start by defining securities. Securities ane type of negotiable instruments particularly,
documents containing rights for payment a certamownt of money. Shares or stocks and bonds or
debentures issued by companies or treasury bsiseds by the government through the national or
central bank are the typical examples of securiflegerson who is a holder of a share, for examiple,
entitled to receive a share of the companies anprgdit/ if any/ and to share in the assets of the
company at time when the company is dissolved. i8e=uto bearer, on the other hand, are securities
that do not specify the name of the beneficiarthefrights, i.e., the person to whom the monewy iset
paid is not specified in the document. Rights ciorté in securities to bearer may be transferred by
simple delivery of the document, and any person Wwblis the document is presumed as a lawful

holder and payment shall be made to such person.

Now the question is whether the law has intentigretcluded other claims and rights incorporated in
other types of securities, i.e., securities reggstdn the name of a specified person and secsititie
order and also rights and claims contained in otjy@es of negotiable instruments. Should Art 1128

include bearer commercial instruments and beareurdents of title to goods?
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The writer of this material does not believe th#iros and rights incorporated in negotiable
instruments in general and securities in particgkauld fall with in the scope of property law besa
the rules governing most other types of properéyrant applicable to these rights and claims. Though
Art. 1128 considers theses rights and claims agoceal movable things governed by property law,
specific provisions of the law of property providther wise. For instance, Art. 1165 provides that
stolen corporeal movable things may be reclaimethbyowner even from a person who has acquired
them in good faith, while this is not possible @spect of currencies and securities to bearer. ighis
also the rule in cases of stolen negotiable ingnimin general and securities in particular. See A
1167 of the Civil Code and Art 718, 751/2/, 843hed Commercial Code.

1.6.3 MOVABLE AND IMMOVABLE THINGS

The modern distinction is between movable and imabé things. The basis of this classification is

physical mobility or immobility and the value orportance attached to various types of property.

1.6.3.1 MOVABLE THINGS

Movable things are things which can move by thewesebr be moved by man without losing their
individual character. Hence, an ox, a car, tablbpak ...etc are movable because they can move by
themselves or be moved by man from place to plate eout being dismembered in to several parts.
Things that cannot move by them selves or cannodde=d by man unless they are first dismantled or

demolished are not movable things. See Art. 112hReCivil Code.
Is a cabin or similar structure intended to serwva &ouse but which is attached to ground by lawlts
which can be easily disengaged and transferrechtthar place a movable thing according to the
definition under Art 11277? Explain.

A. SPECIAL MOVABLE THINGS
These are movable things by nature but to whicHateattaches characteristics of immovable things.
The law does so mainly because of the importantacta#d to these types of things. The rules

governing the acquisition, transfer and proof afhts over ordinary movable things/ also called
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chattels/ shall not apply to special movable thjrmgxause they are governed by the rules applitable
immovable. For instance, a right of ownership oadnble is transferred by a simple delivery of the
table, while owner ship of a special movable thisigzh as a motor vehicle, is transferred in theesam
manner as a transfer of a building by registratdrthe act transferring the right, registration of
transferee in the register kept by the relevanegawient organ and issuance of a title deed in din@en
of the transferee. /See Art 1185 and 1186 of tvd Cbde. /

This classification includes things such as motnigles, ships, airplanes, televisions and busasess
See Art 2267 (2) 3047 (2) of the Civil Code.

B. MOVABLES BY ANTICIPATION

These are immovable things by nature but whicHaWweconsiders as movable things.

According to Art 1133(2), trees and crops which emesidered as intrinsic elements of land will be
considered as distinct movable things or chattdieres they are the subject to contracts for their
separation. For instance, where a contract fosée of standing trees is concluded, the tressatteat
not yet cut are considered as movable objectsirgjafitom the date of conclusion of such contract.
They are called movables by anticipation of thetufe removal from the land. The same is also ¢fue
component parts a building which is going to be diéshed and its intrinsic elements such as the
doors, windows, corrugated iron sheets, pipes dedrieal appliances are considered as separate
movable objects even before the house is demolisBiedlarly, a contract for extraction and sale of
products of quarry such as stone and sand shadl tha@&vsame effect in relation to such things. Riefer
Art 1133/2/ and 2268 of the Civil Code.

1.6.3.2 IMMOVABLE THINGS

Though Art. 1126 classifies all things into movabke or immovables, our Civil Code does not
define the concept of immovable things. It rather rumerates, under Art 1130, the things which
are considered as immovable under Ethiopian law. Awrdingly, land and buildings are

considered as immovable things. From this enumerain, one may ask as to why other things that
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are attached to the ground such as trees and cropse not treated as immovable things under the

law.

A. IMMOVABLES BY NATURE

One may define immovable things as things that eabe moved from one place to another at all or
that cannot be moved without being divided in teesel parts. From the acontrario reading of Art2112
of the Civil Code, we may define immovable thingsthings that cannot move by them selves or be

moved by man with out losing their individual chetea.

Art 463 of the 1870 Civil Code of Louisiana dividechmovable things into three categories:
immovables by nature, immovables by destination iamtiovables by the object/ purpose to which
they are applied. Art 462 of the same code defimesovables by nature as things that cannot move by
themselves or be moved from one place to anothefurther provides that buildings and other
constructions shall be considered as immovablesdiyre regardless of whether they have their
foundations in the soil and the courts have prgpadssified as immovables things whose foundations
rested on blocks or posts. Furthermore, the cods dot require unity of ownership as a prerequddite
immobility. Hence, buildings and other constructicerected by persons other than the owner of the

land are immovables by nature

However, the definition of immovable things by natis deleted by the revised civil code of 1978 on
the ground that it contradicts the reality sincatemporary mechanical advancements make possible
the relocation of immense quantities of earth, #mbbuildings and various other kinds of
constructions. It appears, therefore, that immditgthy nature under the present Louisiana law is a
legal fiction based partly on practical considenasi and partly on inherent characteristics of thing
Hence, in light of contemporary conceptions, thé/ eammovables by nature are tracts of land, i.e.,

portions of the surface of the earth individualibydboundaries.
The 1978 revision made no changes in the classditcaf buildings. Hence, buildings that belong to

the owner of the land/ ground are component pdrtiseoland and are immovables. When the owner of

the land/ground is different from the owner of thalding, the building is considered as a separate
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immovable. Thus, under the revised code, as unider 1870 code, buildings are classified as

immovables.

However, constructions other than buildings arssifeed, under the revised code, as movables unless
they are considered as component parts of a tfdand. To be considered as a component part of a
tract of land it must meet two requirements: it trhes permanently attached to the ground, and it mus

belong to the owner of the ground.

The term ‘land’ refers to a space as much as érseto the material of which that part of the land
made. In its spatial aspect, land is immovable levim its material aspect it may be removed, astlea
partially, by removing the soil. A house attachedand is an immovable in law, but obviously, ityna
be moved in fact by demolishing. The nature oframovable cannot be understood unless we realize

that, starting from a physical test, the law haglgally extended the notion.

The following are special characters of land thstimguishes it from other properties.

1. Land is more enduring than other properties; hefutete interests in land have definite value.

2. It is important for purposes of security becausehef fact that land cannot be moved and it is
permanent as opposed to furniture or vehiclesrttagt be easily hidden.

3. Arrisk of destruction of the land, for example,digrm or fire is minimal.

4. Land can be subdivided with out necessarily logimgalue.

5. Land is still very necessary for expansion of indas, large farms and creation of means of

transport.

As we will see in subsequent sections the rulesegong acquisition, transfer and proof of rights of
ownership to immovable things are more rigorous@spared to the rules governing acquisition,
transfer and proof right ownership over movabledki This is because immovable things have more
economic as well as social value and the law pes/ithem more protection. Compare the provisions of
Art 1193 and 1195, 1185 and 1186
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B.IMMOVABLES BY DESTINATION

Immovables by destination are movable things thatpdaced permanently with an immovable thing
for the latter's economic exploitation. In otherrds these are movable things by their nature but
which the law considers as immovable things becdlieg are placed or attached to a land for its
economic exploitation. For example, horses, cattl@agtors and other movable things, which are
intended to facilitate the use and exploitatioradfind, are considered as immovable things by their

destination.

Reread the discussion on accessories of thingsr wadtion 1.4.2.4 above and compare what things

constitute immoavables by destination.

1.6.4 REAL AND PERSONAL PROPERTY

Real rights/ rights in-rem/ refer to either a powerecover a specific thing, or more often a titjtat
may be exercised against any person, while persaidb or /rights in-personam/ are rights that may
be exercised against a particular person. The Reraaked what the nature of the right asserted is.
Hence, if it is a claim of title to a specific tigihres/, the action is in-rem, for example, a claim
ownership of land or a sheep. However, if the claftamed as an obligation, for instance, a clim
performance of a contract of sale of land or a,sbyzh right is personal. There was no difference

between movables and immovable.

In the English law, on the other hand, a real acitgoone in which a thing /a res/ may be specifycal
recovered. However, land was the only res thatdcbael recovered, because in case of movable things,
the defendant might choose between returning tagethor paying damages. Hence, land came to be
described as real property and movable things i@®pal property.

This classification has the following importantesfts;

1. The rules of intestate succession are differentifertwo types of property. Compare the paterna-

patternis materna-maternis rule under Art 849-85he Civil Code.
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2. Only personal property can be owned absolutely,revfas real property could be split up in to
successive interests-tenancy, lease usufruct...etc.

3. Personal property was primarily liable for the paytnof debts.

4. Special rules of transfer apply to immovable thinfgempareArts1723/1/, 1185, 2877 and 2878 of

the Civil Code, contracts relating to immovablentig have to be made in writing and registered.

EXERCISE: Is this classification recognized under Ethiogen? Why? Why not?

1.6.5 MISCELLANEOUS CLASSIFICATIONS
A. CHOSE IN ACTION AND CHOSE IN POSSESSION

English law divides all personal property into ohdhings/ in possession and chose /things/ im@cti
A chose in action includes all personal right adgerty, which can only be enforced by action and no
by taking physical possession. If A owes B ten g8 has a chose in action. An owner of a camhas
chose in possession, because, even where anotisenpe unlawfully using it, the owner has a right
retaking it. See Art 1148 of the Civil Code. Howe\e creditor is confined to sue the debtor in tear
recover his money. Patent rights, copyrights, pobbeght of action for breach of contract and tigi

action for damages are also chose in action.

The growing importance of negotiable instrumentd aompany stocks, the increase in the value
copyrights and patents have increased the roleecimogction plays in the economic life of the prase

day states.

C. FUNGIBLE AND NON-FUNGIBLE THINGS

Fungible things consist of movable things thapndinary dealings, are usually determined by number
measurement or weight and hence any unit is, fitsnmature or by mercantile usage, treated as the
equivalent of any other unit. A contract for thédidkry of fungible things is performed by delivegin
any thing of the same nature. For example, a ccnthsale of a kilo of butter is performed by
delivering one kilo of butter of the quantity andadjty that he desires and not by delivering a sjec
piece of butter. However, the person may requspexific piece of butter and in such cases; théodeb

may perform the contract by delivering that spedifutter, not another thing of same nature. See Art
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1745 and 1748 of the Civil Code. The creditor maynefuse delivery of fungible things on the ground

that the quality or quantity offered to him doe$ exactly conform to the one agreed up on.

Non-fungible things, on the other hand, are movablanmovable things, which in ordinary dealings,
are determined by their specific identity. A land avehicle is a non-fungible thing and contracts
involving such a thing shall be performed by daiivg that specific thing and not by delivering any

vehicle or land.

Things may also be classified in to things that ased or enjoyed by consuming or alienating. For
instance, food staffs are used or enjoyed by copiom These types of things cease to exist dfier t
use. Similarly, money is used by alienation orgfarring it to other persons in exchange for goat
services. The other class of things includes peemiathings such as a car, house, land or other
movable or immovable things intended to be usednjoyed by continual use. Compare Arts 1327,
2471 and 2478 of the Civil Code.

REVIEW QUESTIONS

1. Discuss the origin and justification for privat@perty based upon the theory of labor theory.

2. Comment on the provisions of Art.1128 by focusimgits scope of application, the reason for
exclusion of other rights over which property rghhay be exercised. You may refer to
Arts.1167, 1347 and 1351 in doing so.

3. ‘Rights other than those contained in securitiebdarer are not objects of property.” Do you
agree? Why? Why not?

4. What are the rationales behind classification ofgs into various categories? Discuss by citing

examples.

Explain is the basis for the classification of t/grinto corporeal and incorporeal things.

What is the basis of classification of things intovable and immovable things? Explain.

Discuss the concept of property.

© N o o

Property is different from the ownership of a themd the object of property or the thing over
which it is exercised.

9. What are intrinsic elements of things? Explain liyng examples.
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10.What are accessories of things? Explain by citixayples.

11. Property rights over special movable things areegwed by the rules governing immovable
things. Do you agree? Why? Why not?

12.Intrinsic elements of things are related to movabiegs by anticipation. Explain.

13. Accessories of things are related to immovableghioy destination. Explain.

14.What are the effects of treating as intrinsic elet®@nd accessories of other things?
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UNIT TWO-POSSESSION
Introduction

Possession is one of the main property rights agpemay have in relation to objects/things. This
UNIT is intended to acquaint students with the eptof possession, its elements, the importance of
possession, the rights of the possessor, the piatgurovided to the possessor by the law, traresfer

loss of possession.

UNIT OBJECTIVES

This Unit is intended to enable students to:
- understand the meaning of possession and distimgui®m a mere holding.
- understand the legal effects of possession amehjitsrtance.
- identify the protections provided by the law to pessessor.
- distinguish between possessory actions and nagatbions.
- identify the modes of transfer of possession.
- identify the grounds on which possession is lost.
- solve practical cases involving issues of possassio

2.1 TEHORIES AND DEFINITION OF POSSESSI ON
2.1.1 THEORIES OF POSSESSION

SAVIGNY’S/CLASSICAL/ THEORY OF POSSESSION

Savigny, a German jurist who based his theory erntéht of Paulis, argued that possession consisted
f two ingredients, corpus possessions, i.e., affeatontrol and animus domino, i.e., the intentton
hold as an owner.

The distinction between detention and possessibow® from a proper analysis of the latter concept.

Possession is made up of two elements
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a. The corpus or element of physical control and

b. Animus or element of intent with which such conti®lexercised. Savigny thought that since the
detentor and possessor have the same physicabcthwrdifference between these terms must be
found in the mental element, the intent which dgtishes the possessor is the animals domino the

desire to hold for one self and not on behalf afthar.

This theory explains why the tenant, the borrovaed the agent are not possessors in Roman law, i.e.
they did not intend to hold in their own right.

However, this theory was faced with the difficuthat in certain cases Roman law gave a non-owner
possessory right which savigny rejected as anomdbeceptions) and termed them as derivative
possession, i.e., possession derived from the oviingo a detentors such as a borrower, depositee,

tenant etc...must also have derivative possession.

JEHRING'S THEORY OF POSSESSION

He started by posing the question why did Romangdestected possession by means of interdicts. He
argued that they were devised to benefit ownerprbtecting their holding of property and so placing
them in the advantageous position of being defetsdanany action as to title. Persons who hed
property would be owners in majority of cases aoslspssion was attributed to them in order to make
the interdicts available. He held that wheneveesan looked like an owner in relation to a thihg,
had possession of it unless, based on specialigabcbnsiderations, the law denied him possession.
He contended that the animus element was simplint@figent awareness of the situation or fact.

According to this theory a possessor is a man, iwhelation to a thing, is in a position in which a
owner of such thing ordinarily is, animus being elgian intelligent consciousness of the fact. meot
words, a possessor is a man who, in relation hong resembles an owner, i.e., who has direct physi
control of such thing. This theory explains thosseas, which were difficult to Savigny such as the
pledgee and the usufructuary that were given psgsesight. However, it fails to explain the cases

where the law denies possessory right to thoseashan execlusive physical control of a thing sash
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a borrower, a tenant and a depositee. The anomalysi theory is that not every detentor is a pesse
and it fails to explain these exceptions.

The special reasons of policy that lay behind titerdicts required that the person in control stidnd
protected. To that extent possession had factss daut outside that sphere the factual basisssdas
help. For example, in cases where the usucagtan immovable property who has given it on
antichresis/ see Art 3117 cum 1168/ or the usucapft@ movable thing who has pledged it to his
creditor /see Art 1192 cum 1151, the creditor lolike an owner since he actually holds the thindg an
has possession for the purpose of the interdietsthe usucaptor too had possession though he no
longer resembled an owner as he does not haveénttsecpl control of the thing.

SALMOND'S THEORY

(Salmond on Jurisprudenct &d)
A Modified version of Savigny's theory has exeréedonsiderable influence on English writers and the
same shift in the meaning of possession has oacturrEnglish law as in Roman law; the term is not

confined to physical control.

He started by distinguishing between possessidadnand possession in law. He claims that there is
only one conception and that is possession in fduth is possession in truth and in fact, and
possession in law is a legal fiction. He thenidgtished between possession of physical objects,

which he called corporeal possession and posseskraghts, which he called incorporeal possession.

Corporeal possession is the continuing exercisdani to the exclusive use of physical or corporeal
things and the extent of this claim involves twgradients corpus possessionis and animus posidendi.
Hence, corporeal possession is animus and corpusnimus possidendi is the intent to exclude others

i.e., to hold for ones own interest. He furtherssified the corpus possessionis under two headings;

a) The relation of the possessor to the thing, whiakstnallow him to put the thing to the use

which accords with its nature. In this connectiendaid whether the possession of one thing
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would bring with it the possession of another thihgt is connected with it depends up on the
circumstances of the particular cases.

b) The relation of the possession to other personger8on shall be considered to be in possession
of a thing, where the facts of the case are sucio aseate a reasonable expectation of non-

interference in the use of it.

This later condition of expectation of non-intediece is one of the grounds on which Salmond’s
theory is criticized. Critiques argue that expeotatof non-in6terference is not necessary for the
continuation of possession. For example, a maniraged to possess his pocket book although
pickpocket, who would interfere with his use ofint a few moments, is pursuing him. Nor is it
necessary for its commencement, where for examgleild or a ruffian may both make for a purse
lying in the street, but if the child is the fitst pick it up, he gets possession even thoughufiem is
certain to interfere the very next moment.

The other point of criticism is the assumption tbatpus and animus, which are only conditions lier t

acquisition of possession, are possession thensselve

EXERCISE: Which theory of possession do you think is adopby the Ethiopian Civil Code?
Answer after examining Arts 1140, 1141, 1142, 11A5/146/3/ and 1147 of the code.

2.1.2 DEFINITION OF POSSESSION

The term ‘possession’ may be defined as the detemind enjoyment of a thing by a person himself or
through another person in his name. It refers ¢éoréhation of person to a thing over which he nay,
his pleasure, exercise such control as the charattéhe thing permits to the exclusion of other
persons. Possession in the narrow legal sense isdlding of a thing in the power of a person who
intends to exercise, with regard to it, a propegit. Refer to Art 1140 of the Civil Code.

The exercise of a right in relation to an objechsists of either physical acts of use, enjoyment, o

transformation, or legal acts of administration ahsposal. Possession is, in the broadest sernse, th
state or relation of fact that gives a person thgsjzal, actual and exclusive capacity with regara
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thing to carry out acts of use enjoyment or tramsdgion. However, the exercise of the legal acts of
administration or disposal does not necessarilyireghe fact of possession because an agent who is
acting in the name of the actual possessor mapmersuch acts. The owner of a thing can sell sdea

it even if it is occupied by or is in the possersib a third party.

If a person has a thing in his power, with outmali@g to exercise to it a real right, the situati®more
specifically called simple occupancy or holding, datention. Simple occupancy does not have, in
French Law, the legal effects of possession exicefghe power to bring a special possessory adtion
the return of the occupancy. If the occupant isvedld to defend his holding by force against acts of
aggression aimed at the thing, it is simply an eserof self-defense. Compare the provisions o$ Art
1148 and 1149 of the Civil Code, which seems tattlb®th the holder and the possessor in a similar

manner.

Furthermore, if the mere holder has, in certainesashe right to require restitution until he is
reimbursed with whatever may be due to him in cotioe with the thing occupied, such right is not

derived from the occupancy, but from a creditoight which has resulted in the occupancy.

The concept of possession first emerged to reféha@ghysical control of a thing by a person. When
the law came in to existence, this fact was takeo account and certain advantages are attachee to
person (possessor). Hence, possession/physicaloowas the basis in law of these advantages.
However, a problem arises when the law attributepersons who are not actually in control, some or
all of those advantages or deny them to personsasmb@ctually in control the thing for the sake of
convenience and policy. Reasoning then took the fitvat whenever a man has these advantages, this
must be because he has possession. As a restittictitié arose between actual control and possessio

Hence, physical control (custody or detention)istidiguished from possession.

The distinction between detention and possessibow® from a proper analysis of the latter concept,
i.e., the fact that possession is made up of temehts

c. The Corpus or element of physical control

d. The Animus or element of intent with which such ttohis exercised.
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Accordingly, though the holder and the possesswe e same physical control, the difference
between them is found in the mental element,the.jntent of the possessor and what distinguities
possessor from the mere holder is the animus domirthe desire to hold for one self and not on
behalf of another. On the other hand, the meredndidlds the thing not for his own benefit but tioe

benefit of another person.

This analysis explains why the tenant, the borrowad the agent are not possessors in Roman law,

because they do not have the intention to holtieir bwn right.

Hence, the following three situations became pdssibrelation to possession of a thing.

- A man could have physical control with out posg&s and its advantages.

- He could have possession and its advantagesowithhysical control.

-He could have both, i.e., he may have physicaltrobras well as the advantages attached to

possession.

2.2 ACQUISITION OF POSSESSION

The acquisition of possession is realized if the tenstitutive elements concur, i.e., where thagme
and exclusive power to act physically with regasdhe thing (corpus) and the manifestations of an

intention to keep the thing as owner (Animus) exist

The action by which a person obtains the presethteaslusive power to act physically with regard to
thing is called seizin (apprehension). This powan cesult from various material circumstances or
situations and suffices to acquire possessionowtthegard to the physical nature of the acts cunmae
through which it was obtained. Thus, it is possitiie¢ake possession of a land with out physically
entering it or of a corporeal movable thing withtauching it. However, acts which constitute criatin
violation of property rights or which would haveedneenjoined judicially as affecting possession of a

third party are not effective for acquiring possass

The taking of possession can be executed not gntlgebintended acquirer, but also through the effic

of a third party acting as an agent or represer@aflhe intention to control a thing for ones own
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interest/ animus/ must be manifested by an extexcahich is usually represented by the taking of

possession itself or entering in to an agreemeathar legal transactions.

As distinguished from exercising physical contnehich can be exercised through third party, the
intent to possess must internally exist in the gersf the possessor himself and manifested by him.
However, it may be manifested through a mandatengin advance to a third party to take possession.
In such cases, the principal acquires possession tine time when the agent entered into a contnact
other juridical act for his account.

2.3 DEFECTS OF POSSESSION

Possession may be affected by flaws either in thetah element/ the animus /or in the nature of the
physical acts / the corpus / through which possashias been acquired or continued. A defective
possession shall not produce the effects that anmally associated with possession. Similarly, Art
1146/1/ of the Civil Code also provides that defecpossession shall not give rise to any righte Th

following are the grounds that can render a possesiefective.

2.3.1 PRECARIOUS POSSESSION

Possession of a person is affected by the defgutecfiriousness if the person does not have aafght
ownership in relation to the object he holds. Adoag to French terminology, precarious possessions
refer to the possession of those who hold a thonghother on basis of an agreement or in suchtgual
that, at the expiration of the agreement, or whbkey lose their quality, they must return the thing
Hence, the possession of a usufructuary, a limiteer /usage/, a tenant farmer, leaseholder or a
pledgee, a creditor secured by antichresis, a tiiibr regard to a minor's property is affected bg t
defect of precariousness.

Simple occupants lack the animus element (intetiotd for them selves). This presumption is tied to
the origin of their possession and continues thnomgf its duration. Simple change of intentiont ika
the intention to hold henceforth for their own amef) is not capable to change their occupancy @ to
genuine possession.
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However, those simple occupants who hold a reafést in the thing, such as a usufructuary, a holde
of a use right, and a pledgee are considered aeg&s's in relation to all persons other than éregn

to whom they have the obligation to return the ghin

The defect of precariousness can be healed onighagge in the nature of the possession resulting
from a legal ground originating in a third persanfrem the owner, or from a formal contest by the

simple possessor against the person for whose achethas been holding.

Is precarious possession a defective possessiar ttigiopian law? Read Art 1146 of the Civil Code.

2.3.2 CLANDESTINE POSSESSION

Possession is clandestine, that means not operg &cts by which it was acquired and continuerewe
not such as to be known to the outside, especiallthose persons against whom they are to be

claimed. This defect can be healed as soon asavéaled by material acts openly carried out.

Possession, which is entered in to openly, doebeodme clandestine by the sole fact that it was no
continued openly if the nature of the thing in @ssson does not imply acts of open enjoyment. élsu
a case, the possession could be considered clareestly if the occupant took extraordinary
precautions to hide the continuation of his enjoyin€landestineness is purely a relative defedt tha

can be subject to claim only by those who couldhaate known about the possession.

2.3.3VIOLENCE

Violence is another defect that may mar possessioother words, a possession acquired or continued

by acts involving physical or psychological violens vitiated by a defect of violence.
In French law, violence employed to acquire possastoes not make it defective perpetually and the

defect is healed if the possession continues pelicelt is not necessary that the object of posses

be first returned to the control of the person wias deprived of it, or that the possession is cdade
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through the change of cause. However, the berefi€hing to a possession are acquired only if the

peaceful enjoyment continues for at least one year.

If the defect of violence is healed by peacefubgnjent of one year, the effects will be retroactve
the time when possession was acquired. Further,magressession which is originally non-violent, or
in which the defect of violence is healed by onafigepeaceful enjoyment, does not become defective
by the sole fact that the possessor uses forceatotam himself in possession. Violence represants
purely relative defect that can be asserted onlthbyperson against whom it was exercised.

The Ethiopian law does not clearly declare violease cause for defectiveness of possession. $ee Ar
1146 of the Civil Code. However, we can deduce fittwa provisions of Art 1148, which allows a
possessor to use force to recover a thing whictbbaa taken away from him through violence, that a
person who used force to acquire possession ipmotécted by the law as his action is unlawful and
violates public interest for peace and order. Tloeeg a possession that is acquired through viaemc

force is defective and cannot produce the effefcéslawful possession.

2.3.4 AMBIGUITY/ DUBIOUSNESS

Possession is said to be ambiguous where it isleat whether the person is holding a thing indus
name or in the name of another person. Accordinytd 146/3/, a possession is said to ambiguous or
dubious where, in the circumstances, it is doubtfiakther the thing belongs to the person who claims
to be the possessor or whether he holds the thingebalf of another person. This type of defect
clearly related to the mental or animus elemergasisession. An ambiguous possession shall not have
the effects of possession. For instance, it catmeothe base for acquisitive prescription. See Arts
1146/1/, 1168 and 1150 of the Civil Code.

24 EFFECTS OF POSSESSION

1. Possession may create ownership either by occupato, by taking control of res-nullius/ a thing
with out an owner/ or through the expiration ofexipd of acquisitive prescription. See Art 1151
and 1168 0f the Civil Code.
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2. Possession is a prima facie evidence of ownersnig, he who would disturb a possessor must
show either title/ownership or a better possessiglyt and defense of lack of legal title by the
possessor may not be set up him. For example, @lgewannot claim the return of a ring from a
person who found it on the ground that the findenat an owner, nor can a person who is not an
owner claim the return of a thing from a thief. ldeneven a wrongful possession is good against
all persons except the true owner or one claimmgugh him or one claiming a prior possessory
right. See Art 1193 of the Civil Code.

3. Possession is the basis for certain remediesubecthe law protects a possessor, as it does not
always know that a possession in question is unilavrd times when proof of title was difficult and
transfer of property required intricate formalifigsvould have been unjust to cast on every maosg&h
possession was disturbed the burden of provingawldks title. The doctrine that in most eases
possessors are the rightful owners may not berigatty accurate, but it is convenient for the l&w
reward possession as well- founded, at least arstilperior title is shown to exist.

Hence, the law protects, even a wrongful possed$smm dispossession by the owner without due
process of law and the owner has to institute lagiabn by proving his ownership right to recovee t
thing. See Art 1206 of the Civil Code.

2.5 PROTECTION OF POSSESSION

As we have seen the preceding section, one of ts iMmportant effects of possession is that ihes t

bases of certain protections by the law.

The law protects possession for the following reaso

1. It aids the criminal law by preserving the peace arder as the latter is best secured by proggctin
a possessor and leaving the true owner if thevaesto seek his remedy in a court of law.

2. ltis protected as part of the law of the fort sincis an extension of the protection, which the |
throws around persons.

3. It is protected as part of law of property becaitsis difficult to know that the possession in

guestion is unlawful. At times when proof of titie difficult and transfer of property require
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intricate formalities, it would have been unjust ¢ast on every man whose possession was

disturbed the burden of proving a flawless title.

Hence, the law protects possession by presumingdkeessor to be the owner until some one else
proves a better right to the thing than the posse3terefore, to ask why the law protects possessi

amount to asking why the law protects ownership.

Here we shall discuss two main types of protectpmesided by the law.

2.5.1 POSSESSORY ACTIONS

In the broadest sense, and in contradistinction fnegatory actions that are based ownership or title
possessory actions are those that are based aetjush possession with out touching the basidef t
title. In this broad sense, possessory actionsid@chctions to retain possession, actions in iesé
works by neighbors and actions to recover possesSiompare Arts 1149 and 1206 of the Civil Code.
In other words, possessory actions are legal actaynsuits instituted by a possessor who has been
disposed of his possession or whose possessiatergered with or whose possession is threatened by

the actions of another person.

Possessory actions, under French law, are thosshwaim directly and principally at the recognitioh

the possession in favor of the plaintiff. They @gesed on an actual possession or quasi-possession
having the characteristics required by law and @ioet for at least one year. The purpose of these
actions is either to keep the plaintiff in possassif he has been interfered with; or to restituit®a to

his possession if he has been dispossessed; ttdm adhe suspension of construction or other works

the completion of which could adversely affect gssson of the plaintiff.

The action for recovery of possession (reintegramides not aim at the recognition of possession in
favor of the plaintiff. It is an action by whichdahpossessor, or even a simple holder, who has been
dispossessed can claim that a state of things,hwhies changed or eliminated to his detriment by

violence or otherwise, be restored.
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Things and interests with regard to which a possgsaction can be brought are corporal immovable,
their usufruct, servitudes and immovable rightsepfoyment and use. However, since possession of
corporeal movable things /chattels/ is equivalerdwnership, the action applicable to them is neyat

actions, i.e., actions based on title or ownerslnigh that are intended to recover the same.

EXERCISE: Can a possessor of a special movableojimg possessory action?

Corporeal immovable things can be the object ospssory action bearing on possession of the land
itself, only if they are in-commerce /private domfaand are susceptible of being acquired by adverse
possession/ acquisitive prescription. Hence, itl st apply to things that are considered as phthe
public domain. See Art 1444-1447 of the Civil Code.

Furthermore, where one private person brings agaimsther private person a possessory action and
where only private interests are contested betwieem, the defendant cannot plead the character of
public domain possessed, according to him, by thenavable in issue. The possessor of land

expropriated for public purposes such as constmctif local roads can bring a possessory action
against the municipality, which would contest hght to be compensated. This action does not aim at
retention or recovery of possession, but at thegeition for the purpose of establishing his titethe

compensation.

Immovable things in the private domain of the stdte departments and municipalities can be

acquired by adverse possession; hence they cdre lmdbjects of possessory actions.

Immovable things which are found on a land belogdm another person but which can be possessed
separately from it, can be a separate object afssgssory action. This principle applies not only t
buildings constructed on some one else’s land,dtst to trees and crops planted on the land of
another.

Usufruct, use and habitation rights can be the abbpé possessory actions in as much as they are
related to corporeal immovable things in-commebedong to the private domain./. Since the facts tha
constitute the contents of these rights are byrthature contrary to any presumption of purely
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precarious enjoyment, they can give rise to a Esssg action, with out the plaintiff being required

show the title on which his right rests.

Legal servitudes or servitudes established by lawgive rise to a possessory action provided tieat t
plaintiff still is or was, at the time when the enfierence occurred, in possession of the servitude.
Continuing conventional servitudes and apparentitseles can be the subject of possessory action
with out the plaintiff having to show the title evhich his possession is based. However, the exercis
of discontinued servitudes cannot, in principleyses basis for possessory action without distnct

as to whether the exercise is apparent or non-appar

According to Art 1149/1/ of the Civil Code, a posser [or even a holder] who is dispossessed of his
possession or whose possession is interfered vathinstitute an action for the restoration of thieg

or cessation of the interference and claim compemséor damages resulting from the dispossession
or interference. Hence, our law also recognizesgasory actions for the restoration of possessidn a
cessation of interference in possession. Howevelpes not clearly allow the possessor or holder to
require the cessation of works on the neighboramgl] which can damage or endanger the works on his
land. However, Arts 1210 and 1225/2/ of the code timpose an obligation on the holder of a land to
refrain from acts that can damage or endanger ingddon a neighboring land such as excavations,
digging wells, other underground works and plantinges close to boundary line, imply that a
possessor whose possession is affected by sucimagtapply to a court for the enforcement of these
obligations by the owner/holder. Furthermore, tleurt may interpret such actions as indirect
interference in the peaceful enjoyment of possasbiothe plaintiff and may order the cessation of

such works and payment of compensation for damages.

Another issue that needs to be raised in this deigawhy our law grants a mere holder the protectio
of possessory actions. Under French law, a merdehavho has been dispossessed may bring a
possessory action for the restoration of his hgldirhis is because of the need to preserve peate an
order, since denying him such remedy would encauragawful actions of usurpers that threatens
public order. However, a mere holder is not allow@tring the other types of possessory actions tha
aimed at recognition of possession, since in tibases the acts are not considered as a threablic pu

peace and order.
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Finally, according to Art 1149/2/, a possessoryoacdf any type shall be barred if not brought with
period of one year/ the Amharic version provide® tyears/ from the day of the usurpation or
interference. This means that the possessor Idsesght to require the restoration of the thing or
cessation of interference where he fails to insitlegal action with in the period of two years.
However, he may still recover the thing by institgtaction for restitution/ nugatory action/ undet
1206 of the Civil Code provided that he can proigeright of ownership and as long as he has nat los

his ownership through extinctive prescription. 3ee1168 and 1189 of the code.

Art 1149/3/ of the code provides that the courbvmted that the plaintiff has proven his possessaiut
the interference in such possession, shall orderc#ssation of interference or the restoratiorhef t
thing unless the defendant can prove forthwith emlclusively the existence of a right in his favor

justifying his conduct.

EXERCISE:
1. Can the defendant raise his right of ownershipedsrde? What about a defense based on the
fact that he has a better possession to the thangthe plaintiff?

2. What other defenses can a defendant in possesstons raise?

In a case between Ato Gebru Gurmu and Woreda 5ekebl7 Administration, in Civil File No 321189

at the Federal First Instance Court, the plain@ffuested the court to order the defendant to desiep
interfering in his possession of the houses hda buil978 and have been using ever since. He argued
that the houses he has rented from the defendamt destroyed by fire in 1978 and he built new
houses at his own cost with the consent of defenaha has recognized his ownership through various
letters it has written to this effect. The plaihfilirther argued that the defendant has orderedtbim
sigh a new contract of lease with respect to theseses or risk eviction and requested the court to

order the cessation of such interference.

The defendant on his part raised a preliminary alge challenging the jurisdiction of the courtdan
argued and that cases involving land holding, cansbn and those relating to commercial, health,
education, environment and municipal services urttier supervision or jurisdiction of the city

administration shall be adjudicated by municipalirt® and not by the regular courts, according tb Ar
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24 of Pro No 87/89. It also argued that the pl#irstubleased the house which has leased from it to
another person and this has caused the loss oighison the houses as per the circular issuedby t
Addis Ababa City Administration on the issue of lealse and hence the plaintiff does not have a
standing to sue.

Alternatively, the defendant argued that the houdgsh the plaintiffs claims to own are owned bg th
defendant who leased them to the plaintiff in at@t concluded in 1976 E.C and the fact that tse ha
rebuilt the houses after their destruction doesgine him right of ownership to them, and hence its
action does not constitute the interference irpbssession.

The court held that it has jurisdiction to adjudécéhe case as the dispute does not relate to &fsue
land holding nor construction, rather it is relatedinterference in possession of the plaint over t
houses it has built.

It also held that the contract of lease betweenlitilgants were extinguished when the houses were
destroyed by fire in 1978 and hence the defendamglst of ownership to the houses is also
extinguished which makes the circular on subleaapplicable to the case at hand.

It also held that the plaintiff is the owner andspessor of the house and the act of defendantrirggjui
him to sign a new contract of lease or risk evitiwonstitutes interference in the peaceful enjoytroén
possession of the plaintiff. Finally, it orderecetdefendant to stop interference in the defendant’s
possession. Compare Art 1149 of the Civil Code.

Can interference in possession be caused througa™im a case between Bahirnesh Afework et.al and
Ato Abayneh Dada and Kale-Hiwot Church the plafatiinstituted an action under Civil File No
115113 at the Federal First Instance Court alletiiagthe 2 defendant operates a church in a house it
rented from the °1 defendant where prayers, quires and other actsoo$hip are conducted using
microphones which causes excessive noise in thghiberhood that is exclusively residential area
which, interferes with their possession. Hencey thegquested the court to order the cessation of

interference according to Art 1149 of the civil eod
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The f'defendant on his part argued that he has the tighise his house in a manner he whishes
including renting it, however he denied causingessive noise that disturbs the plaintiffs. TH& 2
defendant also argued that there was no noisedibiatrbs and interferes with the possession of the

plaintiffs as a result of worshiping at the houslesis rented from the’lefendant.

After hearing witnesses presented by the litigathts,court held that the prayers, quires and cdloes

of worship disturbs the residential neighborhood amerferes with their possession. It added that
though the defendants have the right to use theipgsty, and worship, such rights should not be
exercised in a manner that does not disturb ardfare with the peaceful enjoyment of the possessio
of the plaintiffs. Compare Art 1213-1226 of theitoode.

2.5.2 USE OF FORCE

Use of force is the other means provided by theftawhe protection of possession. Actually thislfs
help’ type of protection is considered as a pradecprovided for the person of the possessor aidrol
and not merely for the protection of his propeltyvould also be unjust to prohibit a person frosing
force to repel or resist usurpation or to recovehiag, which has been taken away from him and

require him to seek judicial remedy.

The law allows the possessor or holder to use fioroeder to repel violent actions of persons airaed
taking the thing under his control. According ta A48 of the Civil Code, the possessor or holder h
the right to defend his possession by using a redde force to prevent a person who intends to
dispossess him or to retake possession of a thinghwhas been taken away from him by force or
which has been stolen from him provided that thepeyr is caught in the act or when running away.
The law, under Art 1148, entitles even a mere hotdethis mode of protection of possession. As
mentioned above, this is because this mode of @ioteis more than a mere protection of property
interests of a person; it rather intended to endddeperson to take measures to protect his/heppal

security.
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EXERCISE: Read Arts 68/c/, 75 and 78 of the FDREn@ral Code, and Arts 16, 26/1/ and 40 of the
FDRE Constitution and explain the rationale belgatf-measures adopted in the criminal code and the

civil code.

2.6 TRANSFER OF POSSESSION

The transfer of possession may result from cordraath as sale, donation or operation of the law.
Possession may be transferred by the delivery iodihg over the thing or documents representing the
thing such as a bill of lading, consignment notejage house goods deposit certificate. It may bkso
transferred through delivery bravemanue, i.e., gree@ment between the holder and the person for the
account of whom the former exercises possessiotinantlich the holder ceases to hold in the name of
another and begins to possess in his own namernAtteely, it may be transferred through
constructive possession in which the possessoeagoecease to hold in his own name and to begin to
hold for the account of another who is consideredha actual possessor. See Arts 1143-1145 of the
Civil Code.

In Execution File No 33443 at the Federal Firstdnse Court between Lions Agri Mechanization
Services and Ato Hordofa Deti et.al the judgmentiitor requested the attachment and sale of;

1. A coffee plantation situated in Jima Zone, Seka &tlay

2. A Wheat harvest /crops situated in Bale Zone, GbkeMWoreda and

3. A Wheat harvest /crops in Bale Zone, Harega Woreda
which belong to the judgment debtors and whichsargiect to an injunction order to restrain their
transfer since 1/3/99 E.C.

Accordingly the court has granted the order Howe@ilalo Enterprise PLC and Ato Assefa Degefa
objected to the attachment and sale of these prepers per Art 418 of the Civil Procedure Code on
the ground that they have acquired the right ofars®possession to these properties through cesitrac
transferring the land lease rights concluded 08/24/ and 2/12/95 E.C and the judgment debtors have
no right to the land use/lease right, the cropsathdr properties thereon.
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The court held that though Art 16(1) of Pro No 3&¥ amended by Pro No. 23/90 of the Oromiya
Regional State allows the transfer or sale of éimel luse/ lease right, such transfer will be effectinly
where the Oromiya Investment Bureau and the InvestrBoard accepts or agrees to the transfer and
registers the transfer. However, in the case atl Isaich acceptance is not acquired and the trarssfer
not registered. Therefore, the court rejected thjeadion and ordered the attachment and sale of the

properties.

Is registration required for the transfer of posg@s under the Civil Code? Compare Arts 1143-45 and
2878 of the Civil Code.

2.7 LOSS OF POSSESSION

Since both animus and corpus are necessary foegsies, possession is lost when one of the two

elements ceases to exist. The isolated continuafione element does not suffice to maintain it.

However, a possessor shall not be considered ® loat his possession by the sole fact that, ateng
time, he was not able to exercise physical contrgklation to the thing or that he did not intetod

hold it in his own name and for his own benefit.

Possession is lost only by deliberate abandonmey a physical obstacle that makes it impossible t
restitute, at any time the possessor desires,tde of affairs that construed the possession. Kewe
this principle does not apply absolutely and weeheovmake the following distinctions. See Art 1142
of the Civil Code.

Under French law possession of movable thingsss &8 soon as they have ceased to be under the
power or control of the possessor. Possessionldfamimals is lost as soon as they have acquireid th
freedom. Possession of tamed animas such as bdepigaons is lost when they cease to return
habitually to their hives or dovecotes, or whenytHese their animus revertendi, i.e., ‘their
intention/habit to return’.
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Possession of immovable things can be preservemtasmino, i.e., it is not lost just because the
possessor has voluntarily abstained, for a tinoemfmaterial or physical acts of possession or leas b
incapable to exercise them because he was toaviy, @r because of the nature of the immovable, or
because of some temporary obstacle. However, alaflgriong intervals between acts of possession,
taking in to account the nature of the thing, maycbnsidered as a tacit renunciation. Compare Art
1142 of the Civil Code.

Furthermore, possession is not necessarily losbgsause a third person has occupied the immaovable
It shall be lost only if he occupies the immovatiea year. /Compare Arts 1142 and 1149 of thelCivi
Code/. If the former possessor lets this peri@gps with out any act of enjoyment or any claim for
return of possession, whether he did or did notnkobthe adverse occupancy, he shall lose his oght
possession. This is true even if he manifestedhtestion to continue in possession by acts sudhes

payment of taxes.

REVIEW QUESTIONS

1. Under Ethiopian law, possession consists of a pleysical control only’. Do you agree? Why?
Why not?

Discuss the elements of possession?

Discus the defects of possession by relating tetbeisions of the Civil Code of Ethiopia.

What are the legal effects/ significances of pcsse®

o > 0D

What is the theory of possession adopted by ourdipossession? Explain by relating to the
provisions of the Civil Code.

What are the grounds on which possession may bsféraed?

What are the ways in which possession may be eaesi?

Define the concept of possessory actions and dissh it from negatory actions.

© © N o

Discuss the protections given by the Ethiopian prigplaw to a possessor.

10.Discuss the main categories of possessory actign®lating to the provisions of the Civil
Code.

11.What is the effect of temporary loss of the elem&intorpus on possession under Ethiopian

law? Explain.
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12. Discuss the difference between possesaiah mere holding by refering to the relevant

provisions of the law.
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UNIT THREE-OWNERSHIP
UNIT OBJECTIVES

In this unit, you shall study the concept of owh@rs the specific rights and benefits constituting
ownership, the ways in which ownership is acquitealhsferred, proved and extinguished. You will

also study the restrictions that are imposed bydawhe owner, and the purpose of such restrictions

The unit also discusses the current law goverrang land other natural resources and the rightsathat

person may have in relation to these things.

At the end of this Unit, you are expected to;

define the concept of ownership and its componiements.

- identify the ways by which ownership right is acgdi

- identify the restrictions on the right of ownership

- understand the grounds and modes of transfer oéship.

- identify the various modes of proof of right of oevahip.

- understand the grounds on which right of ownerghgxtinguished.

- identify the types of right a person may have iatren to land and water resources under

Ethiopian law.

3.1 DEFINITION AND ELEMNTS OF OWNERSHIP

Right of ownership is the widest and the ultimateperty right that may be had in relation to thimgs
objects. Ownership may be defined as legal relalignthat gives rise to certain rights and obliyadi

between persons in relation to an object.

Ownership is said to be absolute in the sensealtibabwner may do as he likes with the thing thaiiss

own. The rights of an owner include;
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The right of use and enjoyment, which includesrtgbt to determine to what type of
use the object may be put, to deal with the fraftthe thing as he likes, and even the
right to destroy the thing or its fruits. See Atl®05/1/ and 1270-1271 of the Civil
Code.

The right of possession that includes the righexalude others. Property right is
essentially a guarantee of the exclusion of otleesgns from the use and handling of
the thing over which the right is exercised andrtgbt to reclaim it from the hands of
another. See Arts 1204, 1148 and 1149 of the Cwde.

The right to transfer the thing and its fruits fmnsideration or gratuitously which
could be intervivos / while the owner is alive /mortis causa/ up on his death/ and
the right to charge them as security (mortgage ledge). See Arts 1205/2/ and
3049/2/ of the Civil Code.

The right to leave or abandon the thing or itstérait will. See Art 1189 of the Civil
Code.

Some other sources also argue that a right of @whigers composed of the following main elements;

- The right to use the object himself (the usus)

-The right to collect and use fruitsuch as crops or rents (the fructus)

-The right to dispose of it and itsifslby alienation by destruction (abandonment) tedright

to charge it with pledge or mortgage (the abuses)

Ownership is said to be 'exclusive' because thghésrare in principle available only to the owresmd

is "perpetual” since these rights are neither gxished by non-usage nor limited by duration. Sge A
1204 of the Civil Code.

The owner can, at will, use or enjoy his propedigpose it of, perform all the legal transactioos t

which the thing is susceptible, and to excludeo#tlier persons from participating in the exercise of

these rights.

However, an owner may not possess or exercisénallights set out above and his rights may be

restricted by law or by an agreement he has matteamother person.
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For instance, the law of nuisance limits, in thieliast of his neighbors, the owner’s right to use h
property as he wishes or he may transfer somesafigitits to another through a contract of usufarct
hire or lease. See Arts 1215-1227 and 1309-13%52eoCivil Code.

The term ‘ownership’ is a convenient method of demp as a unit, the various rights and privileges
that constitute the content of ownership rathen thanership itself. Hence, a person may transfereso

or all of these rights while still retaining ownkis over the object. For example, an owner who has
leased his house shall retain ownership of the dn@yen though he has temporarily lost his right to
possess and use the house until the term of tise kegpires, which shows that ownership is distinct

from its contents.

The fact that an owner may cede so many rights sitidretain ownership raises difficulties of
definition. From this we can consider ownershighes magnetic core which remains when all present
rights of enjoyment are removed from it and whittnaats to itself the various elements temporarily

held by others as they lapse.

To understand the concept of ownership comprehelysilet us try to distinguish between:

1. Ultimate Ownership- in which other persons hold tights of present enjoyment
temporarily through contracts such as usufruceasé and the residual magnetic core
is left to the owner.

2. Complete or Beneficial Ownership- in which the owmmjoys all the rights and

privileges emanating from it.

3.2RESTRICTIONSON THE RIGHT OWNERSHIP

Tough ownership is said to be absolute and exctusght a person may have relation to things, iy ma

be made subject to various restrictions. See ApgA2 of the Civil Code.
These restrictions may be based on public intefesinstance the law orders that animals affeétgd

or suspected of having contagious diseases beteelpand isolated, that they not be sold or offéoed
sale. Compare Arts 2369 and 2373 of the Civil Code.
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Sale of miracle remedies may be prohibited, salmedicines is reserved for pharmacists, and thee sal

of alcohol, narcotics, guns, tobacco, and matchesgulated.

Under French law historical monuments/ antiquitisly not be sold, if they are owned by the state.

And if individuals own them the state has a righp@emption upon their sale by public auctions.

Similarly, under Ethiopian law/ Research and Covetsn of Cultural Heritages Proclamation No
209/2000/, defines cultural heritage as anythimgjitsle or intangible which is the product of, irepr
history or history times, human creativity and labad that reflects the evolution of nature andolwhi
has historical, cultural, scientific and artistialwe provides for various restrictions on the right
ownership, exploration, discovery and study thithgd are classified as cultural heritages. Foraims,
cultural heritages discovered after thd' 27 June 2000 may not be privately owned / Art 14 Art
35/3/ of the proclamation. Individuals who own @spess cultural heritages on the coming in to force
this law are required to report their possessioth& Cultural Heritages Conservation and Research

Authority and get them registered. See Art 17 efgghoclamation.

The state may confiscate any privately owned caltheritages when it believes that they are not
properly protected, repaired or restored or whieeg are exposed to damage or decay. See Art 26/1/ o
the proclamation. The state can also expropriatginat payment of compensation, objects of
historical, artistic or archeological interests whé finds it necessary to preserve them in a nmmose
See Art 25/2/. Furthermore, transfer of privatelyned cultural heritages is subject to prior noéfion

by both parties to Authority which has a right ak@mption, i.e., a priority right to purchase the
cultural heritage. However, transfer for commdrpiarposes and transfer out side the country ate no

allowed under all circumstances. See Arts 23, 8d,2¥¢ of the proclamation.
The owner of a movable may be deprived of his ptygérough requisition under conditions specified
by law; similarly immovable things may be expropet against payment of compensation, where they

are needed for public purposes. See Arts 131960 aad 1464 of the Civil Code.

The law may also require that an owner be prohdbitempletely from exercising certain powers

naturally inherent in right of ownership, or alldum to exercise them only under specific conditions
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Such restrictions or burdens that result from #ne tonstitute statutory/legal servitudes, if theg a
established with relation to one estate for the auiate benefit of another estate with a charadter o
dominant estate. Outside this situation, theseits€les are considered as limitations on the exercis

right of ownership.

Public interest or service includes constructiorpd-determined public works such as public health,
urbanization, conservation of historical or natureinuments and sites, reforestation and consernvatio

forests.

The restriction on the right of ownership may alsobased on considerations of mutual interest of
neighboring estates. In other words, contiguityamid belonging to different persons creates casflic
if, either or both of them, wish to enjoy their diigs without any consideration of possible damages
annoyances caused to the other. Restrictions opaWwers which ownership right usually involves can
prevent these conflicts.

A. It is prohibited to undertake on ones estate worksperations that may materially endanger a
neighboring estate for instance, excavations ahdg which may result in damages to buildings
or agriculture. See Arts 1210 and 1225 of the Cade.

B. The law prohibits owners from causing nuisances neighbor by noise, smoke, gases odor if it
exceeds limits considered tolerable. See Art 122860t neighborly behavior". The neighbor
who is the victim of such nuisance may require e the damage caused or get an
injunction/ a court order requiring suspension w¢hsact/ and payment of compensation. See
Art 1226.

C. The law prohibits an from directing water to ano®hdolding waters other than proceeding
from rain or a spring and flowing naturally fromgher to lower grounds. For example, water
from a well, or a shaft, waste or polluted watenirindustry, water used for irrigation may not
be directed to the neighbors land. See Art 124®f1h)e Civil Code.

D. The owner of a building must construct the rootlsat rainwater falls in to the public road or
on his own land. See Art 1245.

E. Under French law the owner of a wall or a buildinghich is not far enough from the

neighboring estate is required to permit openinglioéct or indirect view or access of light
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through windows with wired glass panes "picturedews" and iron grillwork with opening not
larger than 10 cm.
F. The owner/holder of land is required by law to wallaccess to his land/ holding in some

circumstances. Hence, he/she may not prohibit adodsis/her land where it is necessary: -

- To prevent or avoid eminent damage or dangefd¢®t property (Art. 1217)

- To repair of walls or buildings (Art 1218)

-To recover lost things or animals (Art 1219)

- To install of pipes (Arts 1220, 1252, 1253)

- To allow right of way to a neighbor (Arts 12212W2 1249(2))

3.3 PROPERTY RIGHTSWITH REGARD TO LAND AND WATER

Though property rights with regard to land and wat#dl be discussed in detail by separate courses,
i.e., Land Law and Water Law respectively, the sujeverning property rights on land and water are

briefly discussed in this section with a view teegya general introduction to students.

Land had been, as any object of property, subgegtivate ownership and had been governed under the
Civil Code prior to 1975 when the Derg, the miltaand communist regime, enacted laws
nationalizing rural and urban land and abolishedape ownership of land. However, individuals were
given a right to use land for farming and consiausctof residential or business buildings against

payment of taxes on income from agricultural ateior land tax.

After the fall of the Derg in 1991 and the ratifica of the FDRE Constitution in 1994, land remaine
public property, however, private ownership of ldra become, once again, one of the most important

political, economic and social issues in the countr

Under Art 40 of the FDRE Constitution land/ bothaluand urban/ is declared to be the property ef th
state of Ethiopia and its peoples. See also AfttheFederal Rural Land Administration Proclamatio
No 1997. However, the constitution entitles Ethéopifarmers and pastueralists to obtain farmland/
pastureland free of charge and a right of use ochdand. It also provides that investors in the

agriculture sector may also obtain land in accacdanith land use laws to be issued by the regions.
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The land use/ holding rights recognized by the ttut®n and the federal land administration lavalsh
be implemented and administered by the statesbmegpf the federation, which shall issue specific

laws for the implementation of these rights.

In urban areas, individuals and investors haveridji® to obtain land necessary for construction of
buildings for residential or commercial purposesatordance with the land lease law issued by the
House of Peoples Representatives and City or Raligovernments. See Re-enactment of Urban
Lands Lease Proclamation No 272/2002.

Regarding property rights in relation to water gses, Arts 1255 and 1447 of the Civil Code provide
that waterways (rivers), lakes and undergroundracéation of water shall be deemed to form part of a
public domain, i.e., they can not be privately odinalienated, or acquired through possession il goo
faith, occupation. See also Art 1454 and 1455. Hewrhore, according to Art 40(3) of FDRE
Constitution water resources, which include bottiese and underground water, are common property

of the peoples and state of Ethiopia.

Hence, the type of property right that may be hacklation to water resources is a use right prexvid
by the Water Resources Management Proclamatiorl®@2000. However, water shall be private
property where it is collected in a man made resgrbasin or cistern from which it does not flow
naturally. See Art 1229 of the Civil Code.

3.3.1 SCOPE OF RIGHT OF OWNERSHIP/USE OF LAND

The ownership/holding and use right/ of land inelsidvhat is above it. In other words, the air space
exclusively the owner's/ holder's/ and he can emedt structures, he may demand the destruction of
works which, in any way infringes his air spacette cutting of branches which grow in to it. Se¢ A
1211 and 1212 of the Civil Code.

He can also contest the stretching of cables oeswvover his land/holding/, for the purpose of

transporting objects or energy.
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There is a presumption that the owner/holder ofidhd owns what is constructed on it. However, this
presumption is refutable if the owner of a buildisgdifferent from the owner/holder of the land on
which it stands. See Art 1214 and 1200 of the @ade.

However, the natural proposition that ownershigheaf land implies the title to what ever is above it
cannot be reversed to conclude that the ownerdwimiks on it implies ownership/holding of the land
Nor does the ownership of the subsoil, for exampleave or a subterranean quarry, carry a legal
presumption that the owner owns/holds also theasarfSee Art 1209, 1210 and 1214 of the Civil
Code.

The ownership/holding of the land extends to aliégiow, including all the objects located theret A
1255(2) limits this right to a depth of 100 meters.

The owner has the right to cut the roots of trdes meighbor that grow into his holding. Under Fifen
law Quarries and surface mines (open air explomatif iron ore deposits that has ceased to bebileasi
with out shafts) are at the disposal of the surtageer, but the owner of the surface may exploitasi

only on the basis of concession or exploitatiompes.

3.4 ACQUISITION OF OWNERSHIP

A person may acquire property rights in a varietymays. For instance, a person may become an
owner of a property by occupancy of things thandohave an owner/ res nullius/ or by transfer from
an owner or even a non-owner by operation of the For systematic purposes, a distinction is made
in civil law jurisdictions between original and detive acquisition. This distinction is importaint
light of the general principle of property law thrat one can transfer a better title than he/sheTias
means that, ordinarily, the transferor, in ordetrémsfer a perfect right of ownership to the tfaree,

he must have a perfect right of owner ship himgdthwever, in cases of original acquisition it is
possible for a non-owner to transfer a perfecttrighownership. Acquisition of ownership through
possession in good faith under Arts 1161-1169 ef @vil Code is a particular example of this

situation.
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Derivative Acquisition; Refers to the mode of acquisition right of ownepstiirough transfer from
one person to another. It is a mode of acquisitiowhich the right of the transferee is dependent o
the right of the transferor. Hence, the governiriggple herds that no one can transfer a better title or
right than he has, and where the transferor isnaiwner or if his right is defective, the transtewill

not acquire right of ownership or will acquire dettive right.

Derivative acquisition may result from contractslsas sale and donation/ Arts 2266-2426 and 2427-
2470 of the Civil Code respectively or from the lvaf a deceased person/ testate succession/ or the
operation of the law, in cases of in testate suoasArts 826-1125 of the Civil Code/. Howeversk
rules are the subject of separate subjects, thedf&mles and Law of Succession and are not disduss

here. See also the discussion of transfer of ovanergyht under 3 .3 below.

Original Acquisition; This mode of acquisitiomvolves the creation of new property a right, whis
independent of any preexisting rights over the sdmeg. This mode acquisition differs from
derivative acquisition of property rights in whielm existing property right is transferred from the
transferor to the transferee, and the latter'st ragpends on the right of the former. This mode of
acquisition of ownership includes occupation, pssgm in good faith, accession and usucaption/

acquisitive prescription, which are discussed below

3.4.1 OCCUPATION

Occupation is a mode of acquiring ownership bysie fact of taking possession of a thing that does
not have an owner with the intention of becomingpamer. This mode of acquisition is largely limited
to chattels such as wild animals, birds, fish medlius/ and abandoned chattels /res derelicte/ and
treasures. In the past, land could also be acqbiyextcupation or cultivation. Now a days, howewer,

is subject to license or grant by the state, wiscbupposed to hold title to all unclaimed landreire
countries where land may be owned privately. By shme token, Art 1194 of the Civil Code also
makes immovable things without an owner the prgpeftthe state and hence renders this mode of
acquisition inapplicable to immovable things in iBfhia even before the nationalization of all land i
1975 and the coming in to force of the FDRE Coustih which, under Art 40/3/, makes land and all

natural resources the property of the state angdebples of Ethiopia.
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Hence, occupation or first possession as a modec@disition of ownership right is limited to the

following cases.

1. Wild Animals; a person may acquire ownershiptriof wild animals living in natural
freedom through the act of hunting and fishingénaadance with the relevant provisions of Wild
Life Development and Conservation Proclamation. Elsv, this cannot apply to semi-
domesticated animals that customarily return to shene habitat, for example, pigeons, bee
swarms. See Art 1152 and1153 of the Civil Code.

Under French law, the person who has the rightutat vild animals or fish is usually the owner,

usufractuary or the lessee of the land on whichtihgror fishing takes place. Similarly, a person
may become an owner by hunting or fishing on lagldtging to the state. However, this right may
be made subject to restrictions and prior perméntgd by the appropriate government organ.
Hunting or fishing of specific species of animalayralso be banned on grounds of protection of
endangered species. Under Ethiopian law, no persgnhunt wild animals or use products thereof
unless he is granted a written permission by thiellild Conservation and Development Authority.

Refer to Wild Life Development and Conservation Rto 575/2008 and Forest Development,
Conservation and Utilization Pro No 542/2007.

Art 850 of the FDRE Criminal Code also penalizepeason who violates laws, regulations or
directives for the protection of the national adsocent species, flora and fauna with fine or arres

See also Art 681 of the criminal code.

2. Treasures; A treasure is any thing hidden oiedduo which nobody can show an ownership title
and which is discovered by chance. According to JAr59/3/ of the Civil Code, for a thing to be

considered as a treasure it must be found buriéddoen, in an immovable or movable thing, for a
period of at least 50 years on the date it is disced and no body can prove it belongs to him/her.
The rule is that the owner of the immovable or nid@dhing in which a treasure is discovered shall
acquire ownership to it by occupation or his diggv However, where the treasure is discovered
by a person who is not the owner of the thing incltit is found, the finder shall be entitled tdfha

of the value of the treasure he discovered. Howeaeperson shall not acquire ownership of
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archeological discoveries and antiques becausenefhtstorical importance attached to these
categories of treasures. Furthermore, the thingt rhage been owned originally, and precious
stones or gold grains found in their natural minph@ce are not considered as treasures. Ownership

of natural resources belongs to state and a pensghacquire a license to mine natural resources.

The issue that should be raised here is as to Walbacquire ownership of treasures discoverededuri
in land under the current land holding system. &hdwe the landholder or the state and the people
of Ethiopia? Note that Art 40/3/ of the FDRE Congton declares that land and other natural ressurc
shall owned by the state and the peoples of Etaiopi

Furthermore, according to Art 14/1/ and Arts 29€flthe Research and Conservation of Cultural
Heritages Pro No 209/2000, cultural heritages, tvimclude treasures, that are found or discovened i
land through purposeful exploration or accidentafostuitous discovery shall be owned by the state,
and the discoverer shall have no right in relatorsuch treasure or cultural heritage. A person who
accidentally discovers a cultural heritage is regplito report his finding and surrender the saméédo
Cultural Heritage Research and Conservation AuthoBee Art 41 of the proclamation. Failure to
comply with this punishable up on compliant, undetr 680/2/ of the FDRE Criminal Code, with fine
not exceeding 5,000.00 Birr or according to thevigyaof the case with simple imprisonment not

exceeding one year.

3. Lost things; lost things and misplaced thinggehan owner but the owner does not know where to
find them. However, the law attributes ownershiph® finder after a lapse of certain periodiig,

or completion of certain requirements such as ancement of the find or report to the authorities.
Under Ethiopian law the finder of a lost thing hlas duty to comply with rules requiring him to repo
the find. See Art 1154/1/ of the code. Howeverfaasas this writer knows, no comprehensive rules
governing lost objects are enacted with the exoaptf a 1938 E.C directive issued by the Ministfy o
Finance regarding lost and found cattle. In theeabs of such rules the finder is required to use
appropriate means to make his find known and tigeatify the owner and inform him about the find.
Depending on the particular circumstances of theecahe finder may have to make public
announcements/ that may include local radios/ @t potices, at public places...etc, about the thing

found. See Art 1154/2/ of the code. A finder wha ltcamplied with this requirement shall have the
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right to keep the find in his possession and dh&k all the necessary measures to preserve tGes.
Art 1155 of the code. However, where the thinguberable to rapid deterioration or where its cdgto
or preservation is onerous, the finder may saldhhmg at a public auction in which case the prdsee

of the sale shall replace the thing sold. See Asi6lof the code.

Art 680/1/ of the FDRE Criminal Code provides thaberson who appropriates a lost object which he
has found without notifying the authorities or tadithe measures necessary to trace the owner&hall
punishable, up on compliant, with fine not excegdm000.00 Birr, or according to the gravity of the

case, with simple imprisonment not exceeding orae.ye

However, the owner retains the right to ask forragsurn as long as he has not lost his right of
ownership, i.e., with in a period of ten years frtre date of loss of the object. See Arts 11574tV a
1192 the Civil Code. In such cases the owner $talé the obligation to reimburse the finder with th
expenses the latter has incurred for the custodypaeservation of the thing. See Art 1157/2/ of the

code.

The finder may also apply to a court, with in aipérof one year from the date of restitution of the
thing to the owner, for payment of reward by thenew Where the owner is in better financial positio

than the finder and where the owner has no oe lgtlance of finding the thing himself, the courtyma

order the owner a reward not exceeding 25% of #hgevof the thing found. See Art 1158 of the code.

Where the owner fails to claim the return a thiogrfid with in a period of ten years the finder shall
become a thing with out a master and the findelt abquire its ownership through occupation. See Ar
1192 cum 1151 of the Civil Code.

However, the prevailing practice in this regardaimd around requires the finder to report his tmd
the police in the locality where he found the thiNghere the owner appears before the police and
establishes that he/she is the owner of the thitegpolice shall deliver the thing found him/herh&ie

no person appears and claims the restoration dhthg with in a reasonable period of time, theiqml
shall apply to a court to issue a summon, whichl glested in the notice board of the court, requgri
the owner to appear before the court on the dagel fiherein. Where no person appears before then t

date fixed or where the person claiming to be owa#s to prove his claim, the court shall ordee th
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delivery of the thing to the local Finance Buredihere the thing is perishable or where its
preservation is onerous, the court shall ordesats by auction and the transfer of the proceedbeof

sale to the finance bureau.

EXERCISE:

Visit the police station, the courts and the firaeireau at your locality and find out the practice

relation to lost and found things and try to findg the legal basis of such practice.

4. Abandoned things; are things to which the owras clearly renounced his right of ownership and
hence which are without a master or owner. SeelA®tl of the Civil Code. The fact that a thing has
been abandoned may be clearly expressed by ther @vneay be presumed from acts such as finding
the thing at a local rubbish or waste disposal .areta. Hence, a person who finds and possesses an
abandoned thing or a derelict thing with the intamiof becoming an owner shall acquire ownership
right through occupation. See Art 1151 of the C@ade.

3.4.2 POSSESSION IN GOOD FAITH

Acquisition of ownership through possession in géath is a mode of acquisition in which a person
who purchases a corporeal movable thing from aopengho is not an owner or who is not entitled to
alienate or transfer a thing, becomes an owneud $hing originally as a result of his good faili.
other words, a person who purchases a corporeal®mwobject from a finder or a thief, with the eéli
that he was purchasing it from the owner of theghor a person who is entitled to alienate it, Ishal
become the new owner of the thing where he purchase good faith, i.e., with the belief that the
seller is the actual owner of the thing and tookgassion of the thing. See Art 1161(1) and 116@f(1)
the Civil Code.

This mode of acquisition is based on practical werations of impossibility of registration of all
chattels /corporeal movable things/ and the coresgmpossibility for the purchaser to ascertaia th
title of the seller of such goods. It is also imted to protect freedom of contract that helps the

promotion of free transfer of goods and ensure rigcaof transactions by enabling the bona fide

67



purchaser to acquire a new right of ownership ltgmting him from any claim by the true owner of
such thing 1161(2). Otherwise, transactions invavchattels in respect of which registration and
issuance of deeds is almost impossible, will reisultncertainty of contracts and business transasti

and will hinder free circulation of goods.

The purchaser will acquire the ownership of theghat the time when he takes of possession of the
thing according to Art 1143-46 of the code. A pasér is presumed to be in good faith in the absence
of contrary evidence showing that the purchasewkra¢ the time of taking possession, that the selle
was not the owner of the thing. However, a proat the purchaser discovered the fact that therselle
was not the true owner of the thing after he tooksgssion may not rebut this presumption. See Art
1163.

As we have said above, the former owner may notncta recover the thing from the good faith
acquirer except where the thing is stolen. Howetrex,owner cannot exercise this right of recovery
where the thing is a currency or a security to &eaven where it is stolen from him. The owner of a
stolen property must exercise such right withineaiqu of three years from the date of theft. Sets Ar
1165 and 1167 of the code.

The good faith acquirer who bought such thing frartrader who sells similar things, or in a public
auction, or in an open market / market overt / thasright to require the seller to reimburse hinthwi
the price he had paid for the thing. See Arts1if6the Civil Code. However, this provision seems to
imply that a good faith acquirer who purchaseddadest thing under other circumstances will not be
able to claim reimbursement from the seller, whechontrary to the rules governing contracts oésal
See Art 2282 of the Civil Code.

The universal principle is that the seller guarastthe buyer against total or partial dispossed$ien
latter may suffer and Art 1166 does not introduog #hing new and is redundant. Therefore, the
intention of the legislature might have been toas® an obligation on the owner who reclaims the
thing from the good faith acquirer to reimburse thtter with the price he has paid and probably
proceed against the thief.
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This mode of acquisition is not applicable to imrable things and special movables such as vehicles
in respect of which there is a requirement of regi®n and special mode of proof, i.e., productdn
title deeds, is required. This is because the @s®his expected to ascertain the true owner bing t

he is about to purchase by referring to officiagisters, which are open for any interested party a
can not claim to have purchased the thing in g@aith,fbelieving that he was dealing with the t rue

owner.

In a case between Eng. Santina® Mascaro and W/malégn Taddesse in the Federal Supreme Court
Civil Appeal File No 3616, the appellant requestied quashing of the decision of the Federal High
Court which held that the respondent was the wif¢ghe deceased Renato Poliachi and that all the
properties of deceased including the Fiat FLSR koamhich, is the object of dispute between the
litigants are the common properties of the marridgmce the plaintiff /the current respondenthis t
owner of the loader and hence the current appettst pay Birr 2,078,720 as the income he derived
from the rent of the loader between 1779-1984 E.C.

The appellant argued that he bought the loader frenagent of the daughter /the heir / of the demga

in good faith and acquired ownership right to itanhe look possession of the same.

The respondent, on her part, argued that she veawifie of the deceased and the properties of the
deceased, including the loader in question, arencmmproperties of the spouses as established by
lower courts, that she has obtained an injuncticderofrom the high court so that such common
properties are not transferred to jeopardize herést and thence the appellant could not be ceresid

to have been a good faith acquirer. Furthermore,asbued that the respondent should have checked
the title deed of the loader and known that thelénadoes not belong to the seller and could not be
considered to be a good faith acquirer. The coarhéd the issue as to whether the appellant acuire

the loader in good faith or not.

The court held that the appellant purchased theguty in good faith from an agent who is clearly
authorized to transfer the property by the heithef deceased whose right as an heir to the deceased
duly established by a judgment of a court and tieatvas not expected to be a ware of the right@f th

respondent on the property and the injunction $&iens to have obtained from the high court. Hence,
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it quashed the decision of the high court and tiedd the appellant has become an owner of the toade
and the rent /income he has been collecting aanpd161/1/ and Art 1170 of the Civil Code.

EXERCISE:

1. Do you agree with the decision of the court? Wihy not?

2 Are the rules of acquisition of ownership throygssession in good faith applicable to the case?
Explain.

3. What about the right of ownership of the widdié respondent/ on the common properties of the
marriage established by lower courts?

3.4.3 ACQUISITIVE PRESCRIPTION (USUCAPTION)

The concept of prescription, in its broad senselydes both acquisitive prescription through adeers

possession (usucaption) and extinctive prescrigstatute of limitations).

Acquisitive prescription is a mode of acquiring e@sship title or some real interest through possessi

that is free from defects, exclusive and continu(gee Art 1168 and1150 junction of possession).
Furthermore, the possession must be adversecamtrary the to the owners will, which means that
where the possessor had acquired possession whth@vable with the consent of the owner the rules

of usucaption or acquisitive prescription shall apply.

Limitative/extinctive prescription is a defensedhgh which it is generally possible to resist anglan
the sole ground that the claimant failed, for aaiarperiod, to bring the action or to exercise fiigat
on which it is based.

Acquisitive prescriptions, similar to limitative gscription provide a defense against an action for
restitution by the former owner; and a restitutaim against any adverse possessor, including the
former owner. The rationale behind this principte that owners must not leave their property

unattended for a long period of time. In case whieeeowner leaves his property unattended and fails
to claim its restoration with in the period of tirdetermined, the law assumes that the owner ddes no
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need the property any more and hence decides tardeavperson who can put the same to a better use
for himself and the public.

According to Art 1168 of the Civil Code a persononvhas possessed an immovable belonging to

another for a period of fifteen consecutive yeard who has been paying taxes relating to ownership

of such immovable shall become the owner of the avable through acquisitive prescription or

usucaption.

The main requirement in this mode of acquisitiorihiat the possession should be adverse, i.e., the
possessor must have a claim contrary to the righthe owner and persons who possesses an
immovable thing on the permission of the owner mayacquire right of ownership to it. In addition,
the possession should also be continuous /seeAalsiil50 of the code/ and free from defects under
Art 1146 of the code.

The other main requirement for the acquisition whership through adverse possession /usucaption/,
is payment of taxes relating to the immovable fbrcbnsecutive years. As opposed to French law,
which only requires possession of a determinedogeof time, Ethiopian law introduces additional
requirement, i.e., payment of taxes payable onntimeovable. Furthermore, though the English version
of Art 1168/1/ generally requires payment of takaating to the immovable, the Amharic version of
the same provision specifically requires the paymerbe made in the name of the possessor. Since,
the official Amharic version prevails in such casd#sdisparity, the possessor of an immovable is
require to pay the taxes payable on the immovables own name. This additional requirement makes
the application of this mode of acquisition veryfidult and limited, as tax authorities may not be

willing to issue tax payment vouchers in the narha person who is not an owner.

A person who is not able to acquire ownership oinamovable thing through adverse possession, for
instance who possessed a thing for ten years orfailedl to pay the taxes relating to the immovabl,e
may still acquire a property right lesser than osshg. Under French law, a person who possessed an
immovable for more than twelve years acquire righbwnership provided that his possession was
adverse, continues and free from defects. Howevperson who possessed a thing for a period lesser

than 10 years shall only acquire right of usufruct.
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Similarly, Art 11168/2/ of the Civil Code entitlése person who does not fulfill the requirements of
Art 1168/1/ but who has fulfilled the requirementsder Art 1146 and 1149/2 / to the right of
possession and the protections provided for posseddence, a person who possessed, for more than
two years but lesser than fifteen years, an immievhblonging to another and whose possession is
defect free shall be considered as a lawful possgsstected by the provisions of Art 1148 and 1149
of the code. The same shall be true of a persondid@ot comply with the tax requirements of Art
1168/1/ of the code.

However, where the immovable is a rural land wh&lubject to a communal /family/ land holding
tenure /Rest Land/, a member of the family mayahaim to have acquired individual ownership to the
land through adverse possession and any other meghthee family may claim at any time his right to
such land. See Art1168/1/ second paragraph. Inrotleeds, the rules governing acquisition of
ownership through ususcaption are not applicableral land in parts of the country where landhis t

common property of the family, /rest holding/.

These requirements are cumulative and both musulbed before a person can acquire right of
ownership through adverse possession. However that¢he application of this mode of acquisitien i
restricted to immovable things and that an ownea ofovable thing who failed to exercise his right o
ownership /to claim restitution of the thing fopariod of 10 years/ loses his right of ownershig tre
thing becomes a thing without an owner /res nulliwghich can be acquired by occupation. See
Arts1192 and 1152.

EXERCISE:

1. Reread the section on defects of possession arethdee whether a person who took
possession of an immovable thing through violenc@e or whose possession is affected by
other defects may acquire ownership under Art 1168.

2. What do you think is the possible explanation behime requirement of payment of taxes for
the acquisition of immovable things through advgrsssession?

3. Inquire into the practice of Revenue Authoritiesyomur locality and discuss your findings in

class.
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In a case between Ato Hailu H/Giorgis and Wro hed/Mariam in Civil File No 29575 at the
Federal First Instance Court, the plaintiff claintedt the defendant is unlawfully holding a house h
has built on a 261.25 square meter of land he aadjtihrough transfer and requested its restoration
the house to him. He alleged that he allowed tlendiant to use the house. The defendant on her part
claimed that she possessed the house since 1968asadeen paying the taxes relating the house in
her own name and had acquired a right of ownerabiper Art 1168(1) of Civil Code and requested
the court reject the claim of the plaintiff. Shesalargued that the plaintiff's action is barred &y

years period of limitation from the date when harok to have been dispossessed.

The court, after examining the evidences produgeldth sides and hearing their withesses, idedtifie
the following issues;

1. Whether or not the defendant has acquired possestibe house lawfully.

2. Whether the defendant should restore the houdeetplaintiff.

The plaintiff presented a contract of sale of lamuere by he acquired the land and witnesses who
testified that the plaintiff has constructed thei$e The defendant also produced the receipts hwh

she has been paying taxes in relation to the laddtze house since 1968 E.C

The court held that the plaintiff did not prove tthle defendant held the house in the name and on
behalf of the plaintiff, on the other had the def@mt has clearly established that she has been in
possession of the house for the last 30 years andbden paying the taxes in her name. Therefage, th
court decided that the defendant has acquired oflownership to the house as per Art 1168 of the

Civil Code and rejected the claim of the plaintiff.
EXERCISE:
1. What are the requirements for acquisition of eship through usucaption?

2. Did the above case fulfill these requirements?

3. Do you agree with the decision of the court?
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3.44 ACCESSIO

Accession is a mode of acquisition of ownershiptigh the union of two or more things belonging to
two or more persons. If the thing which is joinexed not have a master before, a person acquiogs it
the sole fact that nobody can claim it. In otherdsp for a thing to be acquired through accesgtun,

two things must belong to different persons.

In principle, when the two things now joined beledgto different persons before the union, each
owner should be able to request their separatioweder, in majority of cases such separation cannot
take place with out deterioration of the thingsadten it is impossible. Hence, the solution is to
attribute any thing formed by such union to onesperand compensate the other, based on the maxim
"Accessio cedit principali, i.e., the owner of thancipal owns the new thing, See Art 1183(2) or
require it to be commonly owned by the owners ef tbomponent parts in certain proportion. See Art
1183(1)

Accession also applies to increase from breedingase of animals/ accession by separation/. Hence,
the owner of the mother shall become the ownehefdalf. See Art 1171. Similarly, a person who
owns a thing also owns its natural fruits, in caskeswnership of things capable of bearing fruee

Art 1171 of the Civil Code.

ACCESSION OF MOVABLE THINGS TO IMMOVABLE THINGS

1. Crops sown on the land of another person who seedsson a land that belongs to another
person against a clearly expressed objection obwreer/holder shall not become the owner
of the crops. Where the crops have already haméstéhe sower, the owner/holder of the land
shall have the right to claim the whole harvesthervalue of the crop harvested from his land.
The same rule applies where the owner/holder ofahé was aware of the act and wanted to
object to the act but was not able to expresslijisction. For instance, he was far away or sick
or prevented from objecting by any other reasan, he was not aware of the act of sowing.
Where the sower sows seeds with out the objecfidimecowner/holder or where he was aware
of the act of the sower but failed to object to #wt, the sower may be entitled to a fourth

125%/ of the crops provided that he sow the landaad faith or with the belief that the land
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belongs to him or has the right to sow the landweleer, if the sower acted in bad faith, i.e.,
with the knowledge that the land does not belongito or he does not have the right to sow
seeds on the land, the whole crop will belong odtvner of the land. (See Art 1172 - 1174)

. Plantations on a land belonging to another- Whegperaon plants trees on a land belonging to
another person against a clearly expressed ohjecfiche landowner/holder, the latter will
acquire ownership to the trees and the former moll have the right to claim the trees or
compensation. However, where the trees are plamtbdhe permission of the owner/holder of
the land, the two persons shall become joint ownéthe trees. But the owner/holder of the
land may terminate the joint ownership and may aeqtne full ownership of the trees by
payment of compensation to be determined by theemgent of the parties or according to the
provisions of Art 1177. (See Art 1175 - 1177)

Buildings on a land belonging to another personens a person, against a clearly expressed
objection of the owner/holder of the land, congsu building on a land that does not belong
to him, the owner/holder of the land shall acquine ownership of the house through
accession. The same rule applies in cases wherdatitwowner/hoder was aware of the
construction but was not able to object to it foy @aeason. Hence, the landowner/holder may,
at any time, force the builder to leave the buidor require him to demolish the building and
clear the land with out compensation. However, whitre landowner/holder knew of the
construction but failed to express his objectiontiie act, the builder shall acquire the
ownership of the building. The owner/holder of thed is entitled to evict the builder by
payment of compensation to be determined by theemgent of the parties or the provision of
Art 1180. (See Art 1178 - 1180)

. Using materials belonging to another- where a perses materials belonging to another for
building or other works, he shall become the owolesuch material by accession, and the
former owner of the materials cannot demand thermetf the materials. However, the person
who used materials belonging to another shall hheeobligation to refund the value of the
materials to the former owner. Where he acted thfhdh, i.e., he used the materials knowing
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that they do not belong to him; he may also beirequo pay damages. See Art 1181. Also
compare Art 1134 of the Civil Code.

ACCESSION OF MOVABLE THINGS TO MOVABLES

Accession of one movable to another can take praoae of the following forms:-

1. Adjunction: It is a union of two things belonging different owners in which the things form a
single whole though each is a distinct and recaie part of the new thing formed by the
union. In such cases, the owner of the principaglishall become the owner of the new thing
but will have to pay the value of the thing so gnto the owner of the accessory thing. For
instance, where an owner of damaged vehicle / akwteises parts of a wreck belonging to
another, the owner of the new thing /the princigalall become the owner of such parts/ the
accessory/. (See Art 1183(2)

2. Transformation (specification) - is the act of nmakianew thing with material belonging to
some one else, the worker shall become the owntiteofiew thing if the labor supplied is of
great value than that of the material, for examglpainter who uses canvas and ink belonging

to another person shall be the owner of the parttenhas done. See Art 1182.

3. Commingling /fusion/ - occurs when two dry or liguihings /matters belonging to different
owners are commingled or fused so that they cabedeparated with out difficulty. In such
cases, the persons, in proportion to value of theeral each owned, shall jointly own the new
to thing so formed. For instance, where ink belogdo two different persons are mixed to
form an ink with a different color, the new thingdl shall be jointly owned by the persons in

proportion to value of the ink each used to owre 8¢ 1183(2).

3.5 TRANSFER OF OWNERSHIP RIGHTS

According to Art 1184 of the Civil Code right of oership may be transferred from the owner to

another person by the agreement of the owner wimaly be a contract of sale (see Art 2266) or
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contract of donation (see Art 2427) or a contrddbarter according to Art 2408 and 09 or by witl. |
may also be transferred, in cases of in testateesgons, by the operation of the law. For instatiee

properties of the deceased person shall be traedfeaccording to Art 842, to his/her children.

In this regard the principle applicable is "nema® gaud non habate" which means that the transferor
may not transfer a better right than he has orothect. Therefore, in order for a person to tranafe

perfect right of ownership he/she must have a peright of ownership.

The right of ownership of ordinary corporeal mowatilings (chattels) is transferred by the transfer
possession, pursuant to the provisions of Art 1483Possession may be transferred by delivery or
handing over of the thing, or by delivery of docurneepresenting the thing such as bills of ladimgy
bills, warehouse goods’ deposit certificates orstarctively, i.e., by declaration of the possessoa
thing that from that time on he will hold the thimgthe name of the creditor who failed or refused

take delivery.

However, in exceptional circumstances, ownershighattels may be transferred at a different time
than the time of transfer of possession. Thisue tn cases of sale with ownership right resersee (
Art 2387 of the code). In such cases, ownership lvéltransferred from the seller to the buyer at th
time when the buyer pays the price, i.e., the teansf possession shall not transfer ownershiphéo t
buyer until the later pays the agreed price. Howethe seller may not or the buyer may not raisghsu
provision against third parties/ for instance, theditors of either party who may want to attacbhsu
thing/ unless such third party accepts such pronisir it has been publicized through registratio® i

public registry in accordance with law. See Art 718 the code.

On the other hand, transfer of ownership right am@novable things and special movable things is
effected by striking out of the name of the trarmfeand entering the name of the transferee in the
registers of immovable things and special movaliegs respectively, and issuing a new title deed in
the name of the transferee. See Art 1185 and @fi8% code.

In a case between Ato Kebede Argaw and Commer@akBf Ethiopia at the Cassation Division of

the Federal Supreme Court, in Cassation File NdA026the applicant challenged the ruling of the
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Federal High Court rejecting his application ta thie injunction order it has given in relationtte
house he has purchased. The injunction order was diy the Federal High Court on Sene 20,1994 in
an execution file between the Commercial Bank bidftia (a judgment creditor) and Ato Bogale Tiga

(a Judgment debtor) in relation to the house tlest kegistered in the name of the judgments debtor.

The applicant argued that he has purchased theehiauguestion from the judgment debtor by a
contract concluded on Ginbot 9, 1987 E.C; thatcth&ract was concluded in front of the Addis Ababa
City Notary and was entered in the register of inaide things at the Addis Ababa City Urban

Development Bureau; however, the ownership of thkesh was not transferred at the time when the

injunction order was given.

The high court rejected the request of the applitaliift the injunction order it has given in rétn to

the house on the ground that the contract of sal@pplicant has made in relation to the housenotis
entered in the register of immovable propertiepeasart 2878 of the Civil Code and on the fact that
house in question was registered in the name ofuthgment debtor and was not transferred to the

applicant.

The applicant challenged this ruling arguing thdhat it involves a serious error of law. On thbery
hand, the respondent argued that the ruling ohitie court is correct as the house was registerdioe
name of the judgment debtor, that ownership righs wot transferred to the applicant and that tbe fa
that the contract was attached to file of the imaid& at the bureau does not mean compliance weth th
requirement of Art 2878 of the Civil Code.

The cassation division held, after examining the @f the high court, that the contract of sale was
entered in the register of immovable proprietieseagiired by Art 2878 of Civil Code. It further del
that the law does not require the actual transfewmership right to the applicant for the contrawt
have effect against third parties. The purposeegistration under Art 2878 is to give notice tardhi
parties who are intending to have a legal righhwispect to the thing which purpose was fully sdrv

under the case at hand.

78



It further reasoned that allowing the injunctionstand and allowing the attachment and sale of the
house to satisfy the right of the respondent wautbunt to attachment and sale a property belonging

to one person to perform the obligation of anoffeson with whom he doesn’t have any relation.

Similarly, in a case between W/ro Gorfe G/Hiwot aWéro Aberash Dubarge and Getachew Nega at
the Cassation Bench of the Federal Supreme Cdwetappellant challenged the decisions of the
Federal First Instance Court and the Federal HighrC

The Federal First Instance Court held, on the bafsibe testimony of witnesses who testified thnet t
contract of sale was duly signed by the parties, ttie contract of sale of the house, which waseniad
writing, was a valid contract enforceable by lavd anled that the applicant’s right of inheritandalé
not include the part of the landholding and theseowhich was transferred to th¥ Bespondent.

The applicant appealed to the Federal High Countesting this decision, however, the high a court

upheld the decision of the lower court.

The applicant applied to the Cassation Bench of#deral Supreme Court claiming that lower courts
have committed a basic error of law. The CassaBlench quashed the decisions of lower courts
arguing that though the contract of sale was maderiting, it was not authenticated (singed in froh

a court or notary) as per art 1723(1) of the Ciwilde. Hence, the contract of sale was not a valid
contract that can affect the rights of the applicdinough Art 2877 of the Civil Code dealing with
contracts of sale immovable things doesn’t reqgthieecontract to be made in front of /authenticded

[ a court or a notary, Art 1723(1) requires suchtiacts to be registered with notary or court, i@be

authenticated, in addition to being made in writing

It also noted that the requirement of registrabdrcontract with registers of immovable things (and
Art 2878 of the Civil Code) is intended to give igetto third parties about the rights and charpes t
exist in relation to an immovable in question, whihe authentication under Art 1723(1) is a
mandatory requirement for validity of contractsatelg to immovable things. Contracts relating to
immovable things are subject to this additionauregment because of the fact that immovable ting

have special economic & social importance to thlvidual right holder and the society at rage and
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hence the law provides special protection througictsequirements for contracts relating to them.
Furthermore, it argued that there is no contraoiichetween Art 1723(1) and Art 2877, rather the two
provisions are complementary provisions that havbed interpreted and applied in a manner to give
effect to the general goal intended to be achieved providing special protection to immovablentds

and ensuring security of transactions/contracts.

In another case between Habteab Kifle and Esaydeland Baziben Kelile at the Supreme Court in
Civil Appeal File No 570/80, the a appellant cladntdat he has purchased the car with Plate No 2-
03088 A.A from the %' respondent on 12/11/77 E.C, but the car remaijistezed in the latter's name.
The contract was made in font of the notary and evaered in the register of motor vehicles.

The high court argued that a person who claimset@i owner of a motor vehicle must have a title
deed as per Pro No 107/1969 and Art 4 of Legal d¢ofilo 360/1967, and that the transfer of
ownership shall be effected where the transferdrtha transferee appear in front of the officiatio#
Ministry of communication, paid the transfer feedamhere the transferor hands over the title deed to
the transferee. However, the transferor and thesteaee in the case at hand have not complied with
this procedure. Hence, since the ownership of #tehas not been transferred, the owner of thescar i
still the 2 respondent and the car can be attached and sqidytdnis debt that is established by
judgment in favor of the *1respondent. The appellant challenged this decisiothe high court

appealed to the Supreme Court.

The ' respondent argued that he had instituted a aiifilagjainst the ¥ respondent at  the high court
for payment of a debt of Birr 32,625.05, and hawioled an injunction order in relation to the aar i
guestion after the Road Transport Authority conéichthat the vehicle is registered in the name ef th
2" respondent and that it is not subject to mortgagemnother injunction, the ownership of the car is
not transferred to the appellant according to Poo187/69 and Legal Notice No 360/67, hence the

decision of the high court ordering the attachnoérihe vehicle is lawful.

The 2" respondent on his part argued that though owneishiot transferred to him he had sold the
car to the appellant in a contract concluded atAtidis Ababa Notary and which was entered in the
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register of motor vehicles. He also argued that shke was made before thé& fespondent has
instituted the civil action against him.
The appellate court quashed the decision of thie bayrt ordering the attachment and sale of the car

on the following grounds;

- Though motor vehicles are movable things, theyraquired, by special laws, to be registered and
their ownership to be proven by producing title dkedArt 1186(2) and Pro NO 107/ 1969 and Legal
Notice No 360/67/. Hence, the provisions of art319198 regarding proof ownership of immovable

things shall also be applicable to prove ownershigpecial movable things

- According to Art 1195(1) the issuance of a tdieed by the relevant administrative authorityhe t
effect that a given special movable thing (motohigie) belongs to a given person shall raise a
presumption that such person is the owner of shictytHence, the™ respondent in whose name the
car is registered and who holds the title deedesymed to be the owner. However, such presumption
may be rebutted according to Art 1196 of the GBalde.

- One of the grounds up on which such presumptiay be rebutted is a proof showing that another
person has acquired the motor vehicle after thedi¢éed is used. See Art 1196/c/ of the Civil Cdde.

the case at hand, the appellant has proven thaabeacquired the ownership of the car through a
contract of sale concluded on 12/11/77, which walg duthenticated by a notary and was entered in

the register of motor vehicles.

Hence, the ' respondent is not the owner of the car in questiather the appellant has become the
owner. Therefore, the decision of the court allaytine attachment and sale of the car for the ed@tut
of judgment against thé'®respondent is quashed.

Would the court reach the same decision had it Ased878 of the Civil Code?

3.6 PROOF OF OWNER SHIP RIGHTS

The mode of proof of the existence of a right ohevship varies depending on the type of the olgkct

the right. The owner of an ordinary corporeal mdeatbject / a chattel/ shall prove his right to the
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thing by the mere fact of possession. The samisasthe case for rights contained in bearer nepletia
instruments. See Art 1193 of the Civil Code and A1 of the Commercial Code. According to these
provisions, the possessor of a chattel or a hadiexr bearer instrument shall be presumed to be the
owner thereof unless interested persons prove dh&ary. The owner of an immovable object or a
special movable object may establish his ownershipby producing

a title deed, which is given by the keeper of regi®f immovable things or the organ registering
special movable things. See Art 1593-1561 of thel Ciode.

According to Art 1195 the issuance of a title dskdll give rise to a presumption hat the personetam
therein is an owner of the immovable mentioned. E\mv, this presumption may be rebutted where:-

- The title deed is not issued in accordance witHdte see Art 1553-1636

- The title deed is issued by an authority havingunizdiction, see Art 1553(1)

- The title deed was issued on the basis of an ihadi, such as a void contract

- The plaintiff acquired the ownership of the immoleaafter the day on which the title deed was

issued.

Prior to issuing a new deed, the authorities igsuirtitle deed has to require the return of theddee
previously issued to the previous owner and caihcélhere the previous title deed is lost or desth
the authority has to require the person requessagance of new title deed to produce sufficient
security to cover possible damages that may beedatiasthird parties as a result of non-cancellatibn
previous title deed. See Art 1197.

The state shall be liable to third parties who @&egltitle based up on deeds which was not issoed i
accordance with the law or which was issued byaitthhaving no jurisdiction, or which the authgrit
failed to cancel. See Art 1198.

All structures, crops, trees, buildings and otherks on a land and caves, wells and other workgund
the surface are presumed to be owned by the ovateéethof the land. However, this presumption may

be overcome by contrary evidence w/c may be witgess other evidences. See Art 1200.

Party walls - any wall or fence, which lie on theubdary line separating two lands shall be presumed

to be jointly owned unless one parcel of land aslyenced in or unless the contrary is proved by
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evidence showing that they are individually own8de Art 1201. This presumption shall not apply to
ditches on boundary lines if the embankment is nmadene side only.

Ditches that lie on the boundary line are presutndae owned by the owner/holder on whose land the

embankment is made. This presumption may alsothedtssl by proof to the contrary. See Art 1202.

Accessories;the ownership of a thing, movable or immovable,ludes the ownership of the

accessories, natural or artificial, which are neagspart of the thing. See Art 1203.

Water, gas and electricity supply lines - are dekmoebe accessories of the undertaking from which

they emanate and which provides the service. Se&283, this presumption may be rebutted.

Ownership of fruits- the ownership of a thing irtds the objects, which it is capable of producing,
either by itself, or with human help, as well asnodnetary benefits that can be gained from it. For
example, crops, rents ...See Arts 1170 and 1171ec€thil Code.

3.7 EXTINCTION OF OWNERSHIP RIGHTS

Extinction of right of ownership may be absolutehe sense that the owner or another person may no
longer exercise right of ownership in relation hattthing because the thing is destroyed, or itlbsts

its individual character. This is because propdglts do not exist without a thing, which is thgjexct

of right. See Art 1188 of the Civil Code. Ownershight may also be extinguished absolutely if the
thing is expropriated for public purposes. Ownegrsifiwild animals will be extinguished absolutely i

they regain their natural freedom and become rémiauSee Art 1152(1).

Extinction of ownership right may be relative, j.@enly in relation to the present owner, if it qaired

by another person through acquisitive prescriptisucaption, or transfer or waiver or renunciation.

The right of ownership shall also be extinguisheldere the owner, with the intention to have it
acquired by the first finder or occupant, abandthes object. See Art 1191 of the Civil Code. The
owner of a corporeal movable object shall loseriglt as an owner where he fails to exercise, for a

period of ten years, the rights arising out of okghg. See Art 1192 of the Civil Code. Howeversthi
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does not apply to a person who has transferreththg to another, for example, by a contract ohloa
for use Art 2767 of the Civil Code.

Ownership of immovable things and special movahiegs in respect of which there is a requirement
of registration/ Art 1723, 1185 / shall be extirghed when the registration is cancelled / Art 1190
However, this is only a formal requirement to acpbsh the transfer rather than a ground for the

transfer of ownership.

REVIEW QUESTIONS

1. Ownership is the ultimate type of property rigtdttimay be had in relation to things. Explain.

2. Discuss the elements of ownership right by refgrio the relevant provisions of Ethiopian
property law.

3. What is original acquisition of ownership? Discbgscomparing it to derivative acquisition.

4. Discuss the modes of acquisition of ownership oethy.

5. Discuss the rationale behind the law governing eiipn of ownership through possession in
good faith and its application to chattels only.

6. Explain the differences and similarities betweeiginal acquisition and derivative acquisition
by referring particularly to possession in goodhfand sale.

7. What are the grounds for the transfer ownershiptrig

8. Explain the difference between the transfer of mady movable things/ chattels/ and special
movable things, immovable things.

9. What are the ways in which ownership right is pad®@®iscuss by relating them to chattels,
special movables, and immovable things.

10.What are the grounds on which ownership right isnguished? Explain by relating to the
relevant provisions of the Civil Code.

11.What are the types of property rights that mayser@sed in relation to land under the present

Ethiopian laws?
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UNIT FOUR- JOINT OWNERSHIP

I ntroduction

This unit is intended to acquaint students with ¢bacept of joint ownership or co-ownership and to

enable them to distinguish it from individual owsigip discussed under unit three.

Objectives
At the end of this unit students are expected to;
- define the concept of joint ownership or co-owngrsh
- identify the specific elements constituting joimtrzership.
- identify the advantages and disadvantages of gimtership.
- identify the sources of joint ownership and thétggand obligations of the joint owners.
- distinguish joint ownership from individual owneigh
- distinguish joint ownership from specific instandaswhich things or objects are held and
administered jointly but which are governed by ottr@nches of law.
- identify the ways in which joint ownership is temated or extinguished.
- identify the special cases of joint ownership, perpetual joint ownership.
- explain the rules governing ownership of walls avttier structures constructed on the
boundary lines separating land possessed by semdraduals /party explain walls/.

- explain the rules governing ownership of condonmmiwildings.

4.1 DEFINITION AND SCOPE

Joint ownership or Co-ownership is the right of enghip exercised by two or more persons in relation
the same object. In other words, it refers to ilghtrof use and enjoyment, right of possession and
exclusion of others and the right to transfer aghor to charge it with pledge or mortgage exettise

jointly by several persons. See Art 1257 (1) of@rel Code.

For instance, if A, B and C purchase a tractorti@ purpose of tilling the land they hold, they are

considered as joint owners of the tractor who shhesright of use and enjoyment, the right of
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possession, the right to exclude other persons érsing the tractor, the right to mortgage it ongfar
it to other persons through sale or other ways.

The following are the main characteristics or nesusf joint ownership;

- The thing, which is jointly owned, is undivideddy

- Each joint owner is considered as owner of eachewvery part of the thing.

Hence, if for example, four individuals A, B, C abdjointly own a building having four rooms and
each joint owner occupies one room, the building/lglemain undivided and each room belongs to all

the joint owners and not to the particular perstwo wccupies and uses it.

Note that the share joint owners have in the tlgndetermined by the agreement entered in between
them. However, where there is no agreement aststtare of joint owners, the law presumes that they

have equal share.

THE SCOPE OF RULES GOVERNING JOINT OWNERSHIP

The rules on joint ownership are developed andiagpb cases where the relations between the co-
owners are simple relations of common interest thiag. Hence they do not apply to things held
jointly as a result of a partnership agreement, ae agreement to join resources with the purpbse
undertaking commercial activities and earning diprdhough such cases represent special cases of
joint ownership, they are governed by the law goiey businesses and business organizations rather
than by the rules of joint ownership under Propeew. Compare Arts 211 and 228 of the Commercial
Code.

Similarly, even though marriage results in the camity of property of spouses common/joint
properties of spouses are governed by special bbldyv, i.e. Family Law not by the law of property.
Furthermore, joint ownership of things is regulapeinarily by the agreement entered into by thatjoi
owners at the time of inception of joint ownershighere joint ownership arises from contracts, or by
the agreement entered in to after the joint ownprishcreated and/or by the mandatory provisions of
the rules contained in the Civil Code, i.e., Ar&5T-1308. In other words, the rights and dutiethef

joint owners, the use and administration of thaghare regulated by the agreements entered in to by
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the joint owners provided that the agreements atedefective/ invalid/ and are not contrary to
mandatory provisions of the Civil Code mentionedwah See Arts 1264, 1265, 1266, 1267, 1268/2/,
1271 and 1274 of the Civil Code.

The permissive provisions of the Civil Code shalplg where there is no agreement or a provision
governing the various aspects of joint ownershigvbere such agreement or provision is defective or
invalid. See Arts 1263, 1275, 1260 1268/3/ of tihal Code.

4.2 ADVANTAGES AND DISADVANTAGES OF JOINT OWNERSHIP
ADVANTAGES

The fact that a thing may be owned by two or maesgns helps people to acquire certain property
very important for their lives, which they would thbave otherwise acquired because of lack of
sufficient financial capacity by joining or contuting a lesser amount of money. For example, two
neighbors who cannot afford to buy and use priat®mobile may contribute certain amount of
money and buy an automobile to be used as seiSioelarly, ten formers who do not have sufficient
amount of money to purchase a tractor or a waterppimdividually may contribute money and buy a
tractor or a water pump which they can jointly tisecultivate their lands. Or persons who want to
build their own homes may establish an associatrahbuild a condominium / an apartment building/.
See Arts 1281-1308 of the Civil Code.

Joint ownership will also help in achieving effioteutilization of scarce resources. For example,
construction of individual houses for twenty housldk requires a substantial amount of money since i
needs a large area of land and a large amountngitretion materials such as cement, sand, bricks,
reinforcement iron bars and corrugated iron she@fhile, a condominium building that can
accommodate the same number of households maynstructed at a much lesser cost because the

foundation, the main walls and the roof are common.
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DISADVANTAGES

The guiding principle is that joint owners shaltting together, administer the thing jointly owned.
Administration here may refer to how the thing ised, its repair and maintenance, bringing or
defending legal actions, sale, lease, pledge otgage of the thing jointly owned and these dectsion
has to be made by joint owners acting togetherthEumore, certain decisions such as the decision to
sale, or mortgage, or pledge the thing or a detistochange the purpose for which the thing is
acquired /transformation of the thing/ has to be&enlay unanimous consent of all joint owners. Sde Ar
1265 and 1266 of the Civil Code. It is generallgeguted that a free and swift transfer of goodsis a
essential precondition for effective commercialngactions, which may bring about economic

development to a country and benefit the public.

However, it is usually difficult to obtain the agraent of all joint owners to reach a certain decisi
Hence, joint ownership may hinder the free transfegoods because joint owners may not have the

opinion and understanding as to the importancbeptoposed act to agree to the proposed act.

4.3 SOURCES OF JOINT OWNERSHIP

Joint ownership may arise from an agreement/ aracihtor a will or the provisions of the ladoint
Ownership Arising from Contracts- a contract is a common source of joint ownershygo or more
persons who intend to acquire and use a thing cartynaw jointly may enter in to a contract creating
joint ownership. In other words, the main purposelgect of a contract creating joint ownershigpas
create ownership right for two or more personsdlation to the same object or thing. For these
contracts to be valid and enforceable, they havelfiti all the requirements for the formation alid
contract, i.e., consent, capacity, object and foBee Arts 1676/1/, 1768 and 1679-1730 of the Civil
Code. However, you have to note that no speciah fx required for validity of contracts of joint
ownership and they can be made orally unless theyeguired to be made in writing by law or the
agreements of the parties. Accordingly, contraotating joint ownership over immovable things and
special movable things have to be in writing. Sets A719-1730, 1282 and 1283 of the Civil Code.

Joint Ownership Arising from the Law — Joint ownership may also arise from the prowisiof the
law. For instance, Art 1060 of the Civil Code p®$ that a succession shall remain in common
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between the heirs until it is partitioned or divddemong them and the provisions of the Civil Code,
i.e., Arts 1257-1308 shall govern the rights andieduof co-heirs. Similarly, Art 1393 of the Civil
Code, which deals with a right of recovery exemtids/ two more persons of the same standing,

provides that they will be considered as joint oxgred the thing recovered.

Note: A right of recovery is a right given by treM to certain group of persons to compel the bayer
a certain object to sell it back to them. The lawngs such right because of the relation that xist
between the seller and the persons to whom subhiggranted. For instance, relatives of a selfer
an immovable thing and joint owners have a rightemfovery. See Arts 1386, 1388 and 1389 of the
Civil Code. The concept of right of recovery wik kdiscussed in detail under Unit Seven.
Arts 1176/1/ cum 1177/3/ and 1183/1/ of the Ciwildé other instances of joint ownership arising from
the provisions of the law.
EXERCISE:
1. Read Arts 1176/1/ cum 1177/3/ and 1183/1/ and ifyetite specific cases in which the
provision is applicable and joint ownership is teelaas a result.

2. ldentify other provisions of the law that creatamjaownership.

4.4 RIGHTSAND DUTIES OF JOINT OWNERS

Joint owners have the following rights and duties;

1. Right to Use and Enjoy the Undivided Thing/Propgeatyd its Fruits: Each joint owner has the right
to use the thing jointly owned in accordance wishcontractual or legal/ natural purpose. However,
he must exercise such rights without preventingophint owners from using it. Furthermore, the
fruits produced by the jointly owned thing, suchaasicultural products of a land, increases from
breeding of animals and incomes generated frontlyomwned things shall belong to all joint
owners jointly and each joint owner has the rightléemand the partition of the such fruits or the
proceeds of the sale of the fruits at any time. A#® 1263 and 1264 of the Civil Code.

2. Right to Administer the Thing: As we have triedstee above, the rights/ interests of the co-owners

in the jointly owned thing do not constitute a dfieanaterial unit. In other words, no co-owner
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individually own specific part/unit of the thingh&refore, no joint owner can exercise any right or
physical act of causing material changes or maalibmis or change of purpose or exercise a right
of creating legal acts such as usufruct, servitiedse, sale, mortgage, pledge of the thing that
implies the existence and exercise of completeviddal ownership. Hence, the consent of the
other joint owners is required in order to undestakiy one of these acts in relation to the thing
jointly owned. Generally, it can be said that jbinbwned things are administered by the joint
owners acting together and each joint owner hasigfiet to participate in decisions regarding the
administration of the thing jointly owned. See Ar265 and 1266 of the Civil Code. Hence,
decisions are made by majority vote of joint ownetso represent majority share in the thing
jointly owned. However, decisions regarding pledgertgage, sale, donation of the thing or
decisions to change the purpose for which the tlgngcquired or decisions to make material
changes which cause interference with the righdtbér co-owners requires unanimous vote of all
joint owners. See Arts 1265, 1266 and 1259 of thal Code. A co-owner may make material

changes which do not interfere with the right of 0§ other joint owners or which is useful to all.

. According to Art 1267 each co-owner shall bear,pmoportion to his/her share, the costs of
administration, taxes... and necessary costs (tostsred to avoid lose or damage to the thing).
Each co-owner has right to force other co-ownersetmburse him with necessary expenses. In
other words, a joint owner who incurred costs fag maintenance and preservation of the jointly
owned thing has the right to demand reimbursemiketiteomoney he has paid in proportion to their
shares. For example, where a joint owner payshi®miaintenance of a house jointly owned there
by preventing further damages, the other joint awrteve the duty to contribute an amount of
money in proportion to the amount of share theyehawvthe house. See Art 1268 of the Civil Code.
However, a joint owner may relieve himself of thisligation by surrendering his share in the thing
to the joint owners. See 1268(3) and 1282(2).

. Each joint owner has the right to dispose of harstof rights in the undivided interest in the thin

jointly owned. See Art 1260 of the Civil Code. Hepa joint owner may sale, donate, pledge or
mortgage his share of right in the thing. Here hawue to distinguish between the right to dispose
of the thing, which require unanimous decision Ibfca-owners, from the right dispose of ones
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share in the thing jointly owned. However, othefavaners have the right of recovery, i.e., to force
the third party buyer to sell it back to them. Thisa departure from the French law, which is the
source of Ethiopian Civil Code, and which does maivide for the right of recovery to other co-

owners. See Art 1261 of the Civil Code.

5. Each joint owner has the right to request termamabf joint ownership. In other words, each co-
owner has the right to request the court, at ang tifor partition or division of the thing or thals
by auction of the thing and division of the proceed the sale. If the thing jointly owned is a
movable thing, a joint owner may apply for sale &y auction. See 1271. This right cannot be

waived by agreement.

If the thing jointly owned is an immovable thingcbuas a building, a joint owner may apply for
division or sale by auction where division seriguglduce the value of the thing or is contrarytso i
nature or purpose (see Art 1272 and 73). The aad has the power to decline the request for
division or sale of the immovable jointly owned wéethe time for sale or division is not
appropriate, for instance if sold now it would fetr price which is way below its actual value.
However, the right to require termination of joownership of immovable things may be waived
for a period not exceeding 5 years by the agreewreating the joint ownership or by subsequent
unanimous agreement (see Art. 1274). Where thegéxed in the contract exceeds five years, the
agreement not to require sale or division of thenowable jointly owned shall have no effect
beyond five years and the joint owner may requerenination of the joint ownership by division or
sale. This is because allowing agreements thdtilptosale or division of the thing for a long
period of time shall affect free transfer of goaaisl commerce, which is considered to have a huge

effect public interest.
EXERCISE: Art 1261 of the code provides that théeotjoint owners shall have the right of

preemption where a joint owner sells his sharénenthing. Comment on the provision by comparing
Arts 1386 and 1410 of the code.
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4.5 SPECIAL CASES OF JOINT OWNERSHIP
A. PERPETUAL JOINT OWNERSHIP

Perpetual joint ownership represents a joint owmprs which joint owners do not have the right to
demand termination. This kind of joint ownershipisex where continued joint ownership is in
accordance with the nature or purpose of the tlingvhere sale or partition is impossible or
unreasonable. See Art 1276 of the Civil Code.

Perpetual/ continuous/ usually exists in relatoindispensable accessories of things intendethtor
common use of two or more estates belonging tewdifft owners, for example, lanes, passages, yards,
wells, sewer pits, paths, roads, dams, canalsy patls, and common portion of condominium houses,
in which partition or division would not leave edobuse owner a separate space necessary for rhis/he
needs. For instance, it would be impractical arakyito divide or sale the foundation or staircases

an apartment building.

Similarly, the right to co-ownership to walls, dies, hedges or other enclosures, which separate

contiguous estates, called mitoyennete in Frenghdanstitutes a perpetual joint ownership.

B. PARTY WALLS

A party wall is a wall placed on the boundary limtween two estates, and belonging in common to

their owners, including the land on which it rests.

A wall is any masonry work, one made of materiaaded with cement, plaster or lime stone mortar.
Any wall corresponding to this definition is subjéa rules governing party walls. See Arts 1201 and
1278-80 of the Civil Code.

Party Co-ownership of ditches: Any ditch separating estates is considered party co-owned, unless

only one of these estates is enclosed, or thestseaidocumentary title or a prescriptive titleuntess

there exists a feature implying exclusive ownershiych as a dike or pile of excavated earth only on
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one side of the ditch which is then considered eélertging to the owner/holder of the and on which
such dike or pile of earth rests. See 1202 of tlvé Code.

Party Co-owned hedges: Any hedge, live or dry, Wisierves to separate two estates is presumed to be
party co-owned, unless only one of the estateadksed or unless there exists a documentaryditle

prescription

Other enclosures are also considered as party oeg@wnless there exists a contrary documentaey titl

prescription title or feature contrary to the pragtion.

Our law does not define as to what a party wadind does not cover other kinds of enclosures. 3ee A
1201, 1202, 1278, 1279 and 1280 of the Civil Code.

C. CO-OWNERSHIP IN BUILDINGS IN WHICH FLOORS OR AHNMENTS ARE
SEPARATELY OWNED

The present day's growth of population and urbaoizgprocesses, the scarcity of land and cost of
building necessitates/ make imperative the constmuof buildings which contain floors or apartment

belonging to different persons. In addition, thenstouction of a collective house is cheaper than
construction of several individual houses becatnge dost of land, the roofing and various other

materials and appliances is divided among seveyayiners.

The ground, the structural walls, the roof, therctaes, the elevator...etc as indispensable amess
are co-owned by all co-owners by a forced undivitiéel In other words, parts of the building tlzae

not intended for the exclusive personal use ofameer are presumed to be commonly owned.

For example, yards, walls, roofing, structural fing, staircases and elevators, the janitors dialts
and corridors, heating and other ducts of all sestsept those located with in each house. In Bofgit
walls separating two houses or rooms belong to loothers as party walls. However, windows,

shutters, and blinds, door so f the rooms and b&saare individually owned.

93



The Condominium Proclamation No 370/2003, whichliggpin Addis Ababa and Dire Dawa City
Administration, defines a condominium as a buildfog residential or other purposes and which has
five or more individually owned units and commomraénts in a high-rise building or in a row of
houses that includes the land holding on whickests. See Arts 2/1/ and 3. Units of a condominium,
that may consist of one or more rooms, refer tgpnes that are intended for exclusive use of o |
owner and are individually/separately owned by sjoht owner while the common elements of a
condominium refer to the parts which are intendedthe common use of all or some of the joint
owners and that are jointly owned by such joint exsh See Arts 2/2/ and 2/12/ of the proclamation
and Arts 121281 and 1289 of the Civil Code.

According to Art 8 /1 and 2/ of the proclamatiohgtowner of a unit is entitled to full right of
ownership and hence he shall have the right totuemesfer, by sale or donation or exchange, chiarge
mortgage the unit he/she owns and he shall haesagwnership on the common elements, i.e., the
right of use and participation in the administratiand management of such parts. The right to use
common elements is undivided and is attached tautiiteownership and rights or dealings involving
the unit shall also be effective on the common ela: Hence, the sale of the unit by the owneil shal

also transfer the right to use the common elem&as.Art 9 of the proclamation.

The point that has to be noted here is that condiamis and buildings referred to under Art 1281 of
the code are governed by two separate sets of. t@lgsership right on the individually owned units
are governed by the rules of individual ownershgrualssed under Unit Three while the ownership of

the common elements is governed by the rules of mvnership discussed so far.

EXERCISE:
1. Reread the section on the extinction of ownership tay to apply these rules to the extinction
of joint ownership.

2. ldentify and discuss the special rules governirtgetion of joint ownership.

REVIEW QUESTIONS

1. What are the sources of joint ownership? Explain
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What are the advantages of joint ownership? Explain
What is the disadvantage of the joint ownership@l&r

Explain how joint ownership helps in achieving ent utilization of scare resources.

o k> 0D

Art 1261 talks about right of pre-emption of joiotvners. Comment on the provision by

comparing it with the provisions of Art 1386 andL04of the Civil Code.

6. Define the concept of joint ownership and disctigsrights it incorporates.

7. What are the major characteristics of joint owngrstinat distinguish it from individual
ownership? Discuss.

8. What are the main rights and duties of joint owfddiscuss

9. What are the special eases of joint ownership?dixpl

10. What are party walls and condominium buildingscDss.

11.What is perpetual ownership? Discuss.
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UNIT FIVE - USUFRUCT

UNIT OBJECTIVES
This unit is intended to deal with usufruct as oype of property rights. At the end of this uniiégnts

are expected to;
- define the concept of usufruct and identify theredats constituting it.
- distinguish usufruct from other similar rights sual use right and right of habitation of
buildings.
- identify the sources of usufruct.
- understand the rights and duties of the usufragtuar
- identify the rights and duties of the bare owner.

- identify the ways in which a usufruct is extinguash

5.1 DEFINITION

Usufruct may be defined as a real right, tempowaryor life, which entities a person called, the
usufructuary, to possess, use and enjoy a thing:hwdelongs to another person called the bare qwner
and its natural fruits, with the duty of preservitgsubstances and restitution to the bare owpetsu
termination. See Art 1309(1), 1328, 1347, 1348, B3t of the Civil Code.

In other words, usufruct represents a case in wieltonstituent elements of a right of ownershe a
divided or partitioned among two or more persores, the owner of the thing, called the bare owner,
and the person who has the present right of passeasd use of the thing/uses/ and the right ttecbl

and use its fruits /fructus/, called the usufruggua

For example, let us say that X, an owner of a hoaisiered into a contract creating usufruct in faxfo
Y. This contract shall result in the transfer o tight of possession, the right of use, the rigtdollect
the fruits of the house /the rent if the houseeigted/ from the bare owner X to the usufructuargs¥e
Arts 1328 and 1331 of the Civil Code. Though thenemhas transferred these rights, he retains one of
the major elements of right of ownership, i.e., thght to dispose of the thing. We can also deduce
from this that the usufructuary has the duty tespree the thing and restore it at the time of eitm

of the usufruct.
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Having defined the concept of usufruct, now letlissuss the things susceptible of usufruct, inengs
in relation to which a right of usufruct may beated. Accordingly, a right of usufruct may be ceeht
in relation to

0 Incorporeal things

o Corporeal things
0 Movable things
0

Immovable things

By its nature usufructs presupposes the possiltdityse and enjoy a thing, which is its object, levhi
preserving its substance. Hence, things that ansuwoed by their first use are not susceptible of
usufruct in the proper sense of the term. Howekegnch law admits things such as money, grains
wine...etc. may be the object of a right called quesifruct. Art 1327 of the Civil Code of Ethiopia

also recognizes this concept.

5.2 SOURCES OF USUFRUCT

Art 1310 of the Civil Code provides that, in thesabce of provision to the contrary, the rules
governing the acquisition, transfer, extinction raght of ownership shall apply to the acquisition,

transfer or extinction of usufruct right.

Exercise
Re-read unit two which dealies with acquisitiomnsfer and loss of ownership right and try to apply

those rules to the acquisition, transfer and Idsssofruct right.

Usufruct may arise from;
1. Thelaw / as in the case of French law/
2. Contract
3. Will
4.
Usufruct may be created by agreement or contractctmsideration or without consideration.

According to Art 2410 of the Civil Code, an owneayrtransfer the usufruct of a thing by contract for
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consideration. In such cases, the rules goverromgracts of sale shall apply. The rules as to thenf
and publicity requirements for contracts shall apply to contracts creating usufruct. Hence, @mtsér
creating usufruct right on immovable things andcgdemovable things shall be made in writing and
registered with the organ registering immovablagdkior special movable things. See also Art 1723 of
the Civil Code.

Usufruct may also be created by a will of the deedawner. The owner of a certain property may, by
his last will, bequate on another person the righgossess, use and enjoy and collect the fruiteeof
thing after his death. See Art 912 and 929 of thé Code.

Usufruct can be created in favor of a single personointly and simultaneously in favor of several
persons. Usufruct may even be created in such aendhat several persons are called to enjoy it in
succession, one following the other. For examplggraon may be given a right of usufruct until dfie
his time death and after his death the usufruct beatyansferred to his or her heirs who are cabyt

in the second place.

Usufruct may be created for a limited period ofdimr for lifetime of the usufructuary. See Art
1322(1) of the Civil Code.

Usufruct created in favor of bodies corporate aperties with specific destination shall terminafier
30 years or such shorter period provided by theéraonor will creating it. Refer to Art 1322(2) tfe
Civil Code.

5.3 RIGHTS AND OBLIGATIONS OF THE USUFRUCTUARY

1. The Conservation of the Substance of the Thinghe Usufractuary shall have the obligation to
conserve the thing, its form, structure and paldicidentify. For example, he/she cannot change
a field in to a forest, a vineyard in to yard, tiange the outer or interior layout of a house. See
Arts 1309(1) and 1330(2) of the Civil Code. Howeude usufructuary can make changes that
increase the value of the thing without changirsgfarm. For example, the usufructuary may

change wooden or dirt walls to a concrete wallsehgy increasing the value of the house.
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However, he may not claim payment of compensatainthe time of the extinction of the
usufruct for improvements, for the improvement las brought to the thing under usufruct. See
Art 1336 of the Civil Code.

2. The usufructuary has the right to use and enjoythimgg, and its fruits. However, he has an
obligation to exercise due care and diligence #ikdiligent head of family and must use the thing
following the pattern established by the owner &aedmust follow the prior use of the thing.
Hence, the usufructuary cannot use a hotel fofffardnt purpose, or a house as a hotel. Refer to
Arts 1312, 1330/2/ and 1328 of the Civil Code. Rartnore, where the bare owner can prove that
the usufructuaty is not performing his duties untherse Arts, the court may order the latter to
furnish security, in the form of pledge, mortgagepersonal guarantee, to protect the interests of
the former. See Art 1324 of the Civil Code.

3.The obligation to up-keep the thing: - The usufmacy has an obligation to have regular
maintenance and repair works done at his costABe#313 of the Civil Code. He also has an
obligation to inform the bare owner where the thiaguires major or considerable repairs where
he is not at fault for such damage or deterioratibthe thing that made such repair necessary.
However, he will be liable for considerable or majepairs, if they became necessary because of
deterioration due to his fault, i.e., damages tewgylfrom failure of the usufructuary to have
regular maintenance and repair works done. Coradtk=or major repairs are repairs that require
expenses that are greater than the average amuoahé generated by the thing. See Arts 1337
and 1338(2) of the Civil Code.

4. The usufructuary has an obligation to pay all tharges encumbering the profits of the thing
such as annual taxes such as land tax, buildingptarcome taxes and other charges that are
normally payable out of the income derived fromtthiag. See Art 1314 of the Civil Code.

5. The usufractuary has an obligation to inform theeb@avner about any act of interference by a
third person in the rights of the bare owner. Fstance, he must inform the bare owner of any
person, whether in court or out side of a courgllehging the right of ownership of the bare

owner over the thing. Where a usufructuary failsctonply with this provision and the bare
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owner loses his right of ownership, he shall béldato compensate the bare owner as if he
himself caused the loss or damage of the righthefbare owner. See Art 1342 of the Civil
Code.
On the other hand, the usufructuary as a posse$sbe thing, shall have a right to bring possegsor
action and to use force to protect his possessiarase where any person, including the bare owner,
interferes with his possession of the thing. Sets AB41, 1148 and 1149 of the Civil Code. The
usufructuary will also have the right of usufrugeothe compensation paid in case where the tlsing i
lost or destroyed319(2)

6. The usufructuary has an obligation, at the tiinextinction of the usufruct, to restore or reggtthe
thing to the bare owner or his agent. He shallidgd for the loss or deterioration of the thindyese
the loss or deterioration resulted from his faslich as abuse of the thing or failure to exercisedhre
in the use of the thing or negligence in the uskrmanagement of the thing, failure to make necgssar

or normal repairs...See Arts 1317 of the Civil Code.

5.4 RIGHTS AND OBLIGATIONS OF THE BARE OWNER

The bare owner shall have the following rights abtigations;

1. He has the duty to refrain from any kind of inteefece with the right of the usufructuary to
possess, use and enjoy the thing and collect amdsifuits. For example, he cannot change the
thing, which is subject of the usufruct nor canuse or exploit the thing or interfere with the
possession of the thing.

2. He must undertake major repairs as defined undesr 1837 and 1338, which are not result of the
usufructuary’s fault.

3. He has an obligation to cover extra ordinary chewrdet 1315

From the discussions made above regarding thgaildns of the usufructuary, we can identify the
rights of the bare owner.
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Exercise
Read the obligations of the usufructuary and idgtitie major rights of the bare owner.

5.5 EXTINCTION OF USUFRUCT

The right of usufruct shall be extinguished foheit of the following reasons;

1. Death of the usufructuary- a right of usufructasne times called a personal servitude because
it depends on the life of the usufructuary. In othverds, the right of usufruct shall terminate
up on the death of the usufructuary. See Art 1BR2(

2. Lapse of the period for which it is created. Foareple, a usufruct created for a period of five
years shall terminate at the end of the five yeans1322(1)

3. Extinctive prescription — lack of exercise of anfytibe usufruct rights or complete absence
enjoyment, use possession by the usufructuary drspgent in relation to chattels/ ordinary
corporeal movable things/ shall result in the teation of usufruct. See Art 1310 cum 1192 of
the Civil Code.

4. The loss or destruction of the thing; Similar t@ ttase of loss of ownership right, usufruct
shall also be extinguished as a result of the twsdestruction of the object of property. See
Arts 1319, 1310 cum 1188 of the Civil Code.

5. Consolidation or merger of the position of the bawener and the usufructuary in one person
shall also result in the extinction of usufructtigThis happens when the usufructuary acquires
bare ownership (by contract or succession) or whenbare owner acquires the usufruct by
contract. See Arts 1676/1/ cum 1842 of the Civil€o

6. Forfeiture or waiver of right by the usufructuar; right of usufruct of chattels shall be
extinguished where the usufructuary expressesylgleamd unequivocally, his intention to
waive his rights as a usufructuary. See Arts 1311191 of the Civil Code. Refer also to Art
1676/1/ cum 1825 of the Civil Code.

Should this provision apply to the extinction adufruct over immovable things and special

movable things? Note that the provisions of Art L a@ply to chattels only.

7. Acquisitive prescription in favor of a third partks we have seen in relation to ownership
right, the right of usufruct shall be extinguishesia result of acquisition of usufruct right on
the thing in favor of another person. See Art 18dM 1168 of the Civil Code.
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5.6 RIGHT OF USE AND HABITATION

5.6.1 RIGHT OF USE

Right of use is a temporary real right (for agrgeiod of time or for life the beneficiary) which
entitles the beneficiary, called the user, to uieireg of another person and to receive its fraitsh as

profits or rents... but only with in the limits ofshown and his family's needs.

Right of use may be created by an agreement, wifitbout consideration, or by will.

Under French Law, use right over land may be aeguin the same manner as usufruct, by acquisitive
prescription of 10 to 20 years, or 30 years, ordd@n that the user was himself in possessiorhef t
land.

The right of use is not recognized under the EthiofCivil Code; hence we shall briefly see the tsgh
and obligations of the user under the French @owitle.
The rights and obligations of the user are goveimethe instrument that created the use right,itout

the absence of such provisions in the instrumentgier will have the following rights and obligai$o

1) The user has the right to the profits or fruitstied thing proportional to his and his family's
needs. He can claim the various fruits or produtly @ an amount in which each kind of
produce will be consumed by him and his family,, ispouse, children and servants. However,
collateral family members and ascendants are ichided.

2) The user has the same duties as a usufructuagsdlread the discussion regarding the duties
of the usufructuary.

3) The user cannot transfer, assign or lease his, mgtgubstitute a third party, hence, the right of
use may not be seized by the creditors of the es®emn if it was constituted for consideration.
But he can sell a portion of the fruits, which lvgu@red in ownership by taking them directly or
having them delivered.

The right of use is extinguished in the same maaaéhe right of usufruct is extinguished.
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5.6.2 RIGHT OF HABITATION /OCCUPATION OF PREMISES/

This right is merely a particular type of rightuse, i.e., a right of use exercised over resideintiases
or premises. Hence, the rules discussed in reléiarsufruct and use rights are applicable to itylet r
of habitation or right of occupation of premises.

Normally, the physical scope of the right of hatita is determined by the instrument creating it.
Unless there are restrictions or reservationsennbtrument, the right of habitation includes Wimle
house, which is its object and all its accessotkisvever, the beneficiary must not exercise hiktrig
beyond the needs of his and his family's residence.

Art 1353 of the Civil Code defines the right of itabon or right of occupation of premises as atiwp

live in a house or part of a house belonging tataeroperson. The beneficiary of the right of hainta

has the right to live in the house with his/herisg® direct ascendants, descendants and servaets. S
Art 1354 of the Civil Code.

The beneficiary of right of habitation whose rightimited to part of a house also has the rightige
parts of the building/house and the compound treirdended for the common use of all occupiers of
the building. See Art 1355 of the Civil Code.

The beneficiary of the right of habitation has doigation to cover costs required for regular repai
and maintenance of the house in which he lives. él@n where his right is limited to part of the
building and the owner occupies the other parthefliuilding such expenses are to be covered by the
owner of the house. See Art 1356 of the Civil Code.

Similar to the rights of usufruct and use, a righhabitation is personal to the beneficiary anddee
cannot be transferred and may not pass to his.[&sesArt 1357 of the Civil Code.
Generally, in addition to these rules, the rulesegoing usufruct shall also apply to the right of

habitation or occupation of premises. Refer to18%8 of the Civil Code.
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REVIEW QUESTIONS

=

Define the concept of usufruct and enumerateigtgs that constitute it.
Compare the right of usufruct with the right of cewship and identify their differences
and similarities.

What are the sources of rights of usufruct? Discuss

4. Art 1310 provides that the rules governing the &itjon, transfer and loss ownership

© N o o

of corporeal movable things shall apply to the @itjan transfer or loss of usufruct!

Comment on its application.

What are the rights and duties of a usufractur@igeuss

What are the rights and duties of a bare-owner@uds

Usufruct represents a dismemberment of ownershiplaih

Compare the right of usufruct overland under tivl code and the land holding or use
right under the FDRE constitution and the land lngjdise rights laws.

Discuss the grounds on which the right of usufruste, and right of habitation are

extinguished.

10. Define the right of use and the right of habitatsord distinguish them from the right of

usufruct.
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UNIT SIX- SERVITUDE
UNIT OBJECTIVES

This unit is intended to acquaint students with ¢bacept of servitude and the rules governing this
property right. At the end of the unit, students expected to;

- define the concept of servitude.

- understand the purpose of servitude endrawbacks.

- identify the nature of servitude.

- identify the sources of servitude.

- identify the various types of servitude.

- identify the rights and duties of the ownerdhe servient tenement and the

dominant tenement.
- understand the grounds on which servitude timguished.

- be able to analyze and handle casesvimgtisputes arising from servitudes.

6.1 DEFINITION

Servitude is a right in rem / real right/ over digiée plot of land, called the servient tenement a
annexed to another plot of land, called the dontit@nement. In other words, it is a property right
vested in the owner/holder of one plot of land $& & land belonging to another for certain purposes
Servitude is a right that can only exist in relatio two or more plots of land belonging to twonoore
persons. However, these lands are not required amfacent. French and German Laws do require that

the servient and dominant tenements be adjaceatABd.359(1) (2) of the Civil Code.

Servitude may also be defined as an encumbranaswiction on the right of ownership of the owner

of the servient tenement for the benefit of the emof dominant tenement.

Furthermore, it is held that the right of servituday be created only for the benefit of anothedlan
This is intended to prevent creation of servituatetifie benefit if of an individual or group, whicbuld
consist of an obligation to perform positive adtste that an obligation to perform personal sewioce
positive acts cannot be made the subject matteervitude. See Art 1360 and 1373 of the Civil Code.
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As any real right, not only the burden of servitudas with the servient land its benefit also ruith
the dominant land. This is the essence of a rght (servitude) as opposed to personal servitisieh
as the right of usufruct, use and habitation thatadso called personal servitude. See Art 136thef
Civil Code.

Servitude creates an obligation, on the owner efsérvient tenement, only to refrain from prevemtin
the owner of the dominant tenement to do certats #wat the latter would not have been able to do
otherwise. In other words, servitude shall notatgean obligation to perform positive acts on the
owner of the servient tenement. See Art 1359/2thefcode. One exception to this rule is provided
under Art 1360 and 1373 of the Civil Code, whiclowk the parties to make an agreement in which
the owner of the servient tenement undertakes tfonpe works necessary for the enjoyment and
preservation of the right of servitude. Such warmay be construction and maintenance of pavements
used by the owner of the dominant tenement to eseetais right of way, installation or repair of

pipelines to enable the owner of the dominant tesrgrno have access to water ...etc.

6.2 PURPOSE OF SERVITUDE

A person may be unable to make the most advantagesel of his land or building with out some
rights over the land belonging to his neighbors.&@mple;

- My land may not have quarry or water sources avhily neighbor’s land has it in plenty. Hence, |
cannot construct on my land because of shortagertdtruction materials such as stones and sand or |
may not irrigate my land because my land does awe la water source or is not adjacent to a water
source.

- The most convenient access to the high way frammart of my land may lie across the land of my
neighbor. Hence, | cannot have a convenient sharticless | have the right of way on my neighbors
land.

- I may wish to be sure that if | build up to theulndary of my land, my neighbor will not subseqlent
darken my window by building up to the boundaryhisiside or by planting trees.

I may achieve these goals by concluding a contmthis effect with my neighbor, but this is would

create a personal right between the parties t@dhé&act, which do not bind the future owner offsuc
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land. Hence, the law provides, under certain cistamces, the owner of one land a real right/ riight
rem/ on the land belonging to another. The law glges a status of a right in rem to servitudesirgi

from other sources including those arising fromtcacts.

Therefore, the main purpose of servitude is to Entife owner of the dominant tenement to derive the
best possible use and benefit from his land byngiviim certain rights on the land belonging to aeot
person, called servient owner. However, unless sitiwitudes that may be created on a land are
restricted in number and extent, it may hamper gitaditable use of the servient land and gravely
diminish its value, and this will ultimately injuggublic interest. This is because the owner/hotder
such land can not use his land in the manner hiegedeand other persons will not be interested to
acquire such land as their right of ownershipnsted or encumbered by the servitude or the right o

another person.

Therefore, the law tries t@strict the number and extent of encumbrancegmitsdes on the servient

tenement in the following ways.

1. Servitude should be used exclusively for the puepmisusing or exploiting the dominant land and it
must be used exclusively for that purpose. In oti@nds, the owner of the dominant tenement may
not use the servient tenement for the purpose gxganother land that is not part the dominant
tenement. This is because servitude is creatednenamd for the purpose of using and enjoying
another land/ the dominant tenement/, and nothfergeneral benefit of the owner of the dominant
tenement.

2. The law also limits the rights of the owner of theminant tenement to use the servient tenement
only to purposes for which the servitude was cikateits inception. In other words, it cannot be
used for new purposes that may arise after theioreaf the servitude. For instance, a servitude of
created to cross a land on foot cannot be usedd@ars where the owner of the dominant tenement
purchases a car, because this increases the bofdea@ owner of the servient tenement. See Art
1376 of the Civil Code. The law also imposes vasiobligations on the owner of the dominant
tenement with the intention of the preventing hiranf increasing the burden of the servient
tenement. Refer to Arts 1375, 1377, and 1380 oCiké Code.
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3. The owner of the servient tenement has the rightetleem the servitude where the benefits or
advantages it provides to the dominant tenementeaser than the inconveniences or damages it
causes to the servient tenement. See Art 1383.

4. The owner of the servient tenement cannot beinedjto do positive acts; he may merely be reqguire

to abstain from doing something or to permit thenewof the dominant land to do something on the

servient land.

For instance, the owner of the servient tenementheaequired;

- To abstain from building or plantingés so as not to obstruct view from the dominaand,
or

- To allow the owner of the dominant tenement &kvor drive across his land, or

- To allow the owner of the dominant tenementteetwater or sand or chalk from his land.

4. In order to prevent unfair and excessive burdedamnages to the servient tenement, the law under
Art 1365 of the Civil Code, provides that wherdsitnot clear as to whether the provisions of a
contract create a servitude running with the land personal obligation on the owner of the land,
such doubtful provisions shall be interpreted teehereated a personal right or obligation and not a
servitude. Also refer to Art 1369.

6.3 SOURCES OF SERVITUDE

The right of servitude may arise from a contraa#jily acquisitive prescription or the provisionktbe
law.

1. Servitudes arising from contracts; According to 2862/1/ of the Civil Code, a servitude may
be created by an agreement or contract concludedkebe the owner/holder of the dominant
tenement and the owner of the owner/holder of éneient tenement.

2. Servitude may also arise from the will of the deseshperson who divides his land holding
between two or more persons. In other words, thetier who owns/holds a land may burden
one of the lands with servitude of a certain typethe benefit of the legatee of another plot of
land. See Art 1362/2/ of the Civil Code.

3. Acquisitive Prescription; According to Art 1366 tife Civil Code, servitude may arise from
enjoyment of the servient tenement for a periotenfyears. However, this mode of acquisition
applies only to apparent servitude. An apparentitsgle is a servitude that requires certain
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external and visible or apparent structures or mdanits enjoyment or exercise, which also
evidence its existence. For Example, servitude @ ar view may be considered as apparent
because it may require construction of a lanewinalow by which the servitude is enjoyed. In
other words, non-apparent servitudes, i.e., sat@guwhose enjoyment do not require
installation or construction of external or appaneraterials/structures may not be acquired by
acquisitive prescription of ten years. The ratidmathind this rule seems to be clear, because in
cases of apparent servitudes the owner of theesgrtenement has the opportunity to see acts
of interference by another person on his land aad abject to the commission of the acts.
Hence, the law does not protect a person who t@itko so for a long period. While in cases of
the non-apparent servitude, the owner of the sert@ement does not have an opportunity to
object to such acts since he might have not kndwenédcts of the owner of the dominant
tenement. See Art 1366/2/ and 1367 of the Civil&€€od

However, a servitude acquired through acquisitiresgription shall not affect third parties unless
its acquisition is registered in the register ofriovable properties. For instance, the owner of the
dominant tenement cannot exercise his right agéestransferee of the servient tenement unless
his rights are entered in the registers of immowgbbperties. See Art 1368 /2/ of the Civil Code.

4. Servitude arising out of the provisions of the Iale contiguity of land belonging to different
owners or occupied by different persons createdlicoii either or both of them wish to enjoy
their lands without any consideration for the daesagr annoyance caused to the other. These
conflicts can be eliminated only by limiting thevpers that the right of ownership usually
involves. Specific provisions of the Civil Code, ialh determine what is allowed and what is
prohibited, are intended to prevent some of thegenpial conflicts. Refer to the provisions of
Art 1217, 1218, 1219, 1220, 1221-1224, 1245-1283%212/ of the Civil Code.

6.4 RIGHTSAND DUTIES OF THE PARTIES

The rights and duties of the parties shall be asifipd in the instrument creating the servitudd as
entered in the register of immovable properties.other words, the rights and duties of the
owner/holder of the servient tenement and the olwokfer of the dominant tenement shall be
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determined by the instrument creating the servitwdere the servitude is created by contract ol wil
However, where it is created by acquisitive prggion, the rights and duties of the parties shall b
determined by the manner in which the servitudaeated or enjoyed in good faith over a long period
of time, i.e., usage. Furthermore, where the insémt creating the servitude does not contain
provisions dealing with the rights and duties of tharties, or where such provisions are not valid o
where the manner of its creation and enjoymentoisctear, the provisions of the Civil Code shall
determine the rights and duties of the parties./8e&370 of the Civil Code.

With this introduction in mind, let us discuss tights and duties of the parties.

6.4.1RIGHTSAND DUTIESOF THE SERVIENT OWNER/HOLDER

The owner/holder of the servient tenement shalehthe following rights and duties;

1. The owner/holder of the servient tenement shalehhe obligation to allow the owner/holder
of the dominant tenement to use his land for thepgee for which the servitude is created and
refrain from exercising certain rights such asright to prevent other persons from entering his
land or using his land. See Art 1359 of the Civddé. He must also refrain from acts that
reduce or impair the use of his land for the pueposquired by the owner/holder of the
dominant tenement. For example, he may not cortdhuitdings or plant trees that impair the
view or way of the owner of the dominant tenem&ete Art 1379 of the Civil Code.

2. He also has the obligation to perform works reldtethe construction, maintenance and repair
of the means necessary for the exercise of rightervitude by the owner of the dominant
tenement, where under the instrument creatingehetsde, he has undertaken such obligation.
See Art 1373/2/

3. The owner/holder of the servient tenement hasitiie to redeem the servitude where he can
prove that the damages or inconveniences causdtiebgervitude are way higher than the
benefits or advantages derived by the owner ofdirinant tenement. See Art 1383 of the
Civil Code.
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4. The owner/holder of the servient tenement may regiiat the servitude be exercised on such
other part of the servient tenement as will be Bguanvenient to the owner of the dominant
tenement. See Arts 1380,1220(3)

6.4.2 RIGHTSAND DUTIES OF THE DOMINANT OWNER/HOLDER

1. The owner/holder of the dominant tenement mustaes@rhis rights in a manner, which
causes minimum inconvenience or damage to theesgrienement. In addition to this, he
may not make any alteration that would increasebtlmelen of the servient tenement. See
Art 1375

2. Where the dominant tenement is divided, the raflservitude shall continue for the benefit
of the owners/holders of each parcel of land. Haewesuch division shall not increase the
burden of the servient tenement, and the ownedgh®lof the divided parcels of land shall
exercise their rights, for instance right of waging the same area or piece of the servient
land. See Art 1377.

3. Similarly, where the servient tenement is dividéde owner/holder of the dominant

tenement shall have the right of servitude on ed¢he new parcels of land. See Art 1378.

6.5 TYPESOF SERVITUDE
6.5.1 URBAN SERVITUDES AND RUSTIC/ RURAL SERVITUDES

Urban servitudes are servitudes created and enjayadban areas. They include right of view, right
way and the various other servitudes arising ouheflaw such as the right to install water, gas or
electrical lines. On the other hand, rural or wservitudes are those types of servitudes creatdd
enjoyed in rural areas such as right of way ortrighcross a parcel of land on foot, with animals,
during the dead season, across fields, rights stpa watering animals, wood-cutting, irrigaticBee
Art 1371 of the Civil Code.
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6.5.2 CONTINUOUS AND DISCONTINUOUS SERVITUDES

This classification is based on whether or notrighat of servitude can continue without continuous
human intervention. Hence, a continuous serviteda Bervitude that continues without continuous
human intervention. For example, Servitudes of vaawl drawing water are considered as continuous

servitudes.

On the other hand, a discontinuous servitude igraitade that cannot exist without a continuous
human intervention. Therefore, for such kind ofvéade to continue to exist, the beneficiary must
continue to use /exercise the right created by it.

Servitudes of way or passage, pasturing cattle samditude of extracting quarry are examples of
discontinuous servitude. See Art 1382 of the QBalde, which indicates that apparent servitudes are
discontinuous servitudes since such servitude dfalextinguished if the owner of the dominant

tenement fails to exercise his rights for a peabten years.

6.5.3 APPARENT AND NON-APPARENT SERVITUDES

Apparent servitudes are servitudes that are maeddsy external works such as ditches, pipelines or

an aqueduct, roads (means of enjoyment).

Servitude of drawing water, way... etc are exampies tiype of servitude. See Art 1366(1) and (2) of
the Civil Code.

Non-apparent Servitudes are, on the other handits#es whose existences are not manifested by
external works necessary for their enjoyment bydhmer of the dominant tenement. Servitudes of
pasturing animals, cutting wood, and extractingrigua etc are examples of non-apparent servitudes.
See Art 1367 of the civil Code.

German Law classifies servitudes in to positive aedative servitudebased on the content of the

right of servitude. Accordingly, a servitude is saered positive where it entities the owner of the
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dominant tenement to use the servient tenemera &pecified purpose. Servitude of way, extracting

quarry, drawing water are examples of this typsav¥itude.

On the other hand, servitude is considered a nega#rvitude where it imposes on the owner of the
servient tenement the obligation to refrain fronindocertain activities on his land, for examplenfr

erecting certain kinds of buildings or plantingese The owner of the dominant tenement does n@& hav
right to perform positive acts on the servient teast. See Art 1359(2). Right of view is a very good

example of a negative servitude.

6.6 EXTINCTION OF SERVITUDE

Right of servitude shall be extinguished for ang ofthe following reasons.

1. Waiver /release by the owner of dominant teneniemis ground of extinction is applicable to
any kind of servitude. Waiver or release by the iamt owner/holder shall extinguish
servitude only where it is made in writing and wéére right that was registered in the register
of immovable properties is cancelled or strickeh &ee Art 1381(1) and (2) of the Civil Code.

2. Disappearance of the apparent signs in cases a@ir@mpservitudes or failure to exercise the
right arising out of the servitude, and the camtilh of the entry of the servitude in the
register of immovable properties up on the apgbeabf the owner/holder of the servient
tenement. See Art 1381(3) and (1) and Art 136®efCivil Code.

3. Redemption of the servitude by the owner of th&isat tenement; According to Art 1383 of
the Civil Code, the owner/holder of the serviemtetment may buy the servitude back where
the continuation of the servitude damages the vafuthe servient tenement and, hence, is
contrary to the national economy or public interestwhere the benefits deriven by the
owner/holder of the dominant tenement are lessam the damages it causes to the servient
tenement. See Arts 1384 and 1385 of the Civil Code.

4. Surrender of the servient tenement to the owneéh@fdominant tenement; Servitude shall be
extinguished where the owner/holder of the servienement has an obligation to perform
positive works such as construction, maintenancerapair of means of enjoyment and is not
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able or willing to cover the costs, and surrendées sevient tenement to the owner of the

dominant tenement. See Art 1374.

REVIEW QUESTIONS

Define the concept of servitude and discuss ielation to other property rights such as
an ownership and usufruct.

2. Explain the things in relation to which a rightsafrvitude may exist?

3. Servitude may be considered as right of propedsnfthe point of view of the dominant

© © N o a &

tenement and a restriction or limitation on thentigf property from the perspective of
the servient tenement. Explain.

What are the types of servitude recognized by thegian civil code? Discuss.

What are the sources of servitude?

What are the ways in which servitude may be exisigd?

Discuss the rights and duties of the servient teamm

Discuss the rights and duties of the dominant tesmém

Is the right of servitude relevant and applicaldehe current land holding system of
Ethiopia? Why? Why not?
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UNIT SEVEN - RIGHT OF RECOVERY AND RESTRICTIONS ON THE
RIGHT TO TRANSFER CERTAIN THINGS

Unit Objectives

This unit introduces students to the right of resgy right of preemption, promise of sale and
prohibition of assignment and attachment of thifdgese institutions constitute a property rightiro

their beneficiaries and restrictions on certaireaspof right of ownership.

At the end of the unit students are expected to;
- understand the nature and purpose of right of rEgov
- identify the source of right of recovery,
- identify the things in respect of which a rightre€overy may exist,
- identify the group of persons who may have a rajhrecovery,
- understand the cases under which a right of regawary be exercised and its effects
- define the concepts of promise of sale and riglgrefemption
- identify the things in respect of which promisesafe and right of pre-emption may be created
- identify the rights and duties of the parties
- understand contracts prohibiting assignment occhttent of certain things and the effects of
such contracts
- understand how promise of sale, right of pre-enmp&iad prohibition of assignment constitute

property rights as well as restrictions on the trighdispose of the thing.

7.1 RIGHT OF RECOVERY
7.1.1DEFINITION

Right of recovery is a right of a person to recoaghing sold by an owner from the buyer by paying
the price and costs the latter has incurred. S¢el286 of the Civil Code. In other words, right of

recovery is a right where by its beneficiary carcéothe buyer of a thing to sell it to him.

The right of recovery is intended to keep thingtghimi a certain group of persons, such as a family o
joint owners. It is intended to keep the thing agpersons having a blood relationship becauseeof th
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economic or social value immovable things have amthre society. It is also intended to keep a
property among persons who have close relationghipases of joint owners, and keep strangers out
there by securing peace and co-operation. Allowingngers to acquire a share in a jointly owneuigthi
may create problems in the administration of thaghas almost all decisions have to be made by
majority or unanimous vote of joint owners, whiclyrbecome very difficult if a person who does not

get along with the joint owners allowed to acqurghare in such things.

This right is always the result of legal provisiofterefore, this right may not arise from contrawtl

or any other source. Furthermore, it is a rightspeal to the beneficiary and hence cannot be
transferred to another person, nor can creditorh®foeneficiary exercise it on his behalf. SeesArt
1387 and 1397 of the Civil Code.

7.1.2 PERSONSHAVING A RIGHT OF RECOVERY

There are two classes of persons to whom a rigteganivery is granted by law.

1) Relatives by consanguinity; According to Arts 1388®1 1394/2/ of the Civil Code relatives by
consanguinity of the seller of an immovable thirayé the right to force the purchaser of such
immovable, against payment of the price he has, gaidgell it to them. In other words, the
beneficiary of right of recovery may, against papmef the price and other costs, recover an
immovable from a person who has bought it fromIkiserho is their blood relative. See also
Arts 1124 and 1125 of the code.

Such right shall be exercised according to the ee@f relation they have with the seller. Hence,
persons who have a first-degree relationship with geller have a priority right over those having a
second-degree relation ship. See Art 1391 and 8428the Civil Code. Where the beneficiaries have
the same degree of relationship, they shall exetbis right of recovery together and shall becaooé |
owners of the immovable recovered. See Art 1393B@fCivil Code. However, among persons who are
in the same degree of relationship, those whodivéhe land or participate by their personal works
exploitation are given priority over others. Sed AB92 of the Civil Code. Furthermore, Art 1396

excludes right of recovery of relatives where timeniovable transferred is situated in urban areahtow
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planning area/ or where it mainly consists of a liag house or some other building. These
provisions also imply that the right of recoveriateves under is limited to cases where rural famdl
communally held by a family/ rest land/ is transéel

Furthermore, only relatives from the paternal Iveve a right of recovery on an immovable which
descended from the paternal line and only thosa tlee maternal line can exercise a right of recpver
on an immovable descending from the maternal Bee Arts 1390 and 849 of the Civil Code.

2) Joint Owners shall have a right of recovery whare of the joint owners sells his share of right
in thing jointly owned. See Art 1260, 1261, 13881894 of the Civil Code. Joint owners
exercise their right of recovery jointly and acguaqual rights in the share recovered. However,
where one or more of the joint owners are not mgllio exercise a right of recovery, such right
shall accrue to the other joint owners. See Ar@&31and 1262 of the Civil Code.

EXERCISE:

Compare the right of recovery of co-heirs/ Art 11##5he code/ where one of the co-heirs alienates,
whole or in part, his right to the succession, unéie 1124 of the code, and determine whether the
restriction under Art 1396 also applies.

7.1.3. CONDITIONS FOR THE EXERCISE OF RIGHT OF RECOVERY

The beneficiary of a right of recovery must declaiintention to buy the thing or usufruct withto
months from the date he is in formed of the transfeownership or usufruct to a new owner or
usufructary, (if he is notified). See Art 1400. Hoxer, if he is not notified, then he may exercige h
right with in a period of one month from the date joint owners knew of the transfer. On the other
hand, where the right is exercised by relatives,lidneficiary must declare his intention to exertis
rights with in six months from the date of transéépossession.

Such declaration of intention to buy/ exerciseghtriof recovery/ must be accompanied by securities,

which may be in the form of pledge, mortgage ospeal guarantee to secure the payment of the price
and other expenses. See Art 1403.
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According to Art 1398 of the Civil Code, a right afcovery may be exercised where the owner sells
the thing or where creditors of the owner attaghttiing. In other words, the right of recovery nmay

be exercised where the owner transfers the thiayigously, for instance, where the owner dondtes t
thing. However, Art 1407/1/ indicates that rightreEovery may be exercised even where the thing is
transferred with out consideration. Furthermoreglwding right of recovery in cases where the thsg
transferred gratuitously will also be against tlheepose of granting right of recovery discussed abov

Hence, it does not seem that the legislator intenidexclude right of recovery in such cases.

However, a right of recovery, whoever the beneficimay be, cannot be exercised in the following
circumstance;

1. Where the buyer is himself a beneficiary ohtigf recovery, i.e., where the property is solcato
blood relative of the seller or a joint owner. 2e€1395 and Arts 842-851 of the Civil Code.

2. Where the immovable sold is situated in a towanmping area or it consists mainly of a dwelling
house or building. This prohibition particularlpmies in cases of the right of recovery of relasiv
See Arts 1535, 1536 and 1396 of the Civil Code.

3. Where the thing is expropriated. According tdé 2399 of the Civil Code, a beneficiary of a riglt
recovery cannot force a public authority or anyeotbrgan that has a power to expropriate private
property for public purposes. See Also Arts 14688.4

7.1.4EFFECT OF RIGHT OF RECOVERY

The new owner or usufructuary shall transfer theghor usufruct to the beneficiary of right of
recovery up on of receipt of the price where heuaeq the thing for consideration or the value o t
thing where he acquired the thing on donation. &¢®1406, 1407, 1408 and 1409 of the Civil Code.

The person who is forced to transfer a thing toltéeeficiary of right of recovery shall also hahe t
right to be reimbursed with;

- Expenses of purchase and legal interest. /Art 11408/

- Legal interest on the price or value of thing froine date of payment of the price and or

incurring of expense. /Art 1408/2/
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7.1.5LOSS OF RIGHT OF RECOVERY

The right of recovery shall be extinguished whée lbeneficiary fails declare his intention to eis¥c
his right, to recover the thing, with in two montinem the date when he is informed of the transfer
ownership or usufruct, if he was informed, or witline month form the date he knew of the transfer,

where the beneficiary is a joint owner. See Art1/40of the code.

Relatives who have a right of recovery shall Idgartright where they fail to declare their intemtito
exercise the right within a period of six monthsniathe date they knew of the transfer. See Art 1401
(2) of the code.

7.2 PROMISE OF SALE AND RIGHT OF PRE-EMPTION
7.2.1DEFINITION AND REQUIREMENTSFOR VALIDITY

These restrictions are contractual, and they malyrbadly classified in to three sections, i.e.,npise

of sale, right of pre-emption and prohibition o$igmment or attachment of certain things.

A Promise of Sale- is a contract where by the ovafex thing undertakes to sell it to the promisee o
another person specified if and when the promigesuoh other person decides to buy it. (See Arts
1410 (1), 1416 and1417). A promise of sale, cautstst a restriction on the right of the promisoné t
owner/ to dispose of the thing because he is adhligesell the thing, at the price fixed in the agnent
creating the promise, only to the beneficiary aftstight and when the latter whishes to buy itotimer
words, the owner cannot sell the thing to anotleesgn who might have offered a better price, nar ca
he refuse to sell the thing to the beneficiary bé tpromise, which, an owner under normal
circumstances is entitled to do, provided that lthaeficiary has made his decision to buy the thing
with in the time agreed up on the contract.

Right of Pre-emption, on the other hand, is a rigfiging out of a contract where by the owner of a
thing is obliged to sell it to a specified persbmmnd when he/the owner/ decides to sell it. (Ses A
1410(2) and 1418). Though the owner has the righttan sell the thing, his right to sell thing toyan

person who comes up with the best deal ceasesidbwith the conclusion of the contract creating
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right of pre-emption in favor of the beneficiary dther words, if the owner decides to sell thagdhi
with in the period agreed up on in the contractcae sell it only to the beneficiary and at theceri

determined in the contract and his right to chaseray potential buyers is restricted.

Promise of sale and Right of pre-emption repreaemstriction on the right of ownership of a person
and a property right of the beneficiary of the tglnly if they are made in relation to immovable

things or special movable things in respect of Whieere is a requirement of registration.

In other words, contracts creating these restnstiin relation to chattels or ordinary movablengsi
shall not constitute a restriction on a right ofr@nship of a person nor a property right /real trigh
right in-rem/ in favor of the beneficiary. Henclgetrights and duties arising from these contracts a
governed by the law of contracts or obligations aot by property law. See Art 1411, 1426, 1427,
1428 and 1430 of the Civil Code.

As we have tried to see above, the restriction®utids unit, i.e., restriction recognized and ecéa
under property law, apply to immovable things apédcsal movable things in respect of which the law
requires registration. In addition to this, cootsacreating promise of sale or right of pre-empsaball

not be valid unless they are made in writing, anl@ss they specify the time with in which the right

to be exercised, the price for which the beneficiafr the right may purchase the thing and they are
registered in the register of the property conagrisee Arts 1412, 1422 and 1423 of the Civil Code.
Further more, the period with in which such righdy be exercised cannot exceed a period of ten
years. Where the period fixed in the contract edsden years, it shall be reduced to the maximum

period provided by the law, i.e., ten years. SeelAL3 of the Civil Code.

The rights arising from suchgreements cannot be transferred by contract aritahce and the

creditors of the beneficiary cannot exercise thBae Art 1415 of the code.
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7.22 RIGHTSAND DUTIESOF THE PARTIES
A. PROMISE OF SALE

1. The maker of the promise/ the owner of the thingy not alienate or sell the thing or chargeithw
real rights /rights in-rem/ such as usufruct in peeiod for which the promise is effective. Howeuas
may pledge or mortgage it for an amount not excegthe price fixed in the contract creating the
promise. See Art 1416

2. Where the thing is attached by court orderathreer must notify the promisee of such proceedings
(See Art 1417)

3. Where the owner of the sells the thing to a@eiother than the beneficiary, the latter shalehthe
right to force the buyer of the thing to sell itckao him at the price agreed up on in the contract

creating the promise.

B. RIGHT OF PRE-EMPTION

1. The owner has the right to create any kindigtitrin-rem on the thing, but he may not sell or
transfer it to another person. Where he decideseliothe thing, he has the obligation to inform the
beneficiary of his intention to sell the thing ahé chargers/ such as mortgage, usufruct, andtseevi
etc/ on the thing. See Art 1418 /1/ and/2/.

2. In case of attachment, the owner of the thing nmasify the situation to the beneficiary. See Art
1418 (3)

3. The beneficiary must exercise his right with in tymonths from the date he received the notice.
However, this period of notice may be extended fweaod not exceeding one year. Where the
period is extended for more than a year, it shalldnluced to one year. See Art 1419.

4. The beneficiary must exercise his rights beforethiieg is sold by auction in case of attachment.
See Art 1421.

5. In case the thing is sold to a third party in vimla of the contract creating the right of pre-eimipt
the beneficiary may recover it from such third pagainst payment of the price determined in the

contract creating right of pre-emption. See Art242
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7.23 EXTINCTION OF RIGHTS OF THE BENEFICIARY

Rights arising out of contracts creating a pronassale and right of pre-emption shall be extingat

because of one of the following grounds,

1. Failure of the beneficiary to exercise the righth in the period fixed by the contract or 10 fgea
where no period is agreed upon in the contract.A8e&413 of the Civil Code. The rights arisingmno
a contract creating a right of pre-emption shallelsgnguished if the beneficiary fails to exerclie
right with in a period of two months form date daftice given by the owner or with in the period
agreed up on in the contract. See Art 1419 and.1420

2. Failure to buy the thing before it is sold bgton in case of attachment. See Arts 1417 (2)1439
(3), and 1421.

3. In cases where the thing is sold to a third ypant violation of the contract, the right of the
beneficiary will be lost if he fails to require suparty to surrender the thing to him with in siemths
of the date when the third party has taken possessithe thing. See Art 1425 (2)

7.3 PROHIBITION OF ASSIGNMENT OR ATTACHMENT
7.3.1DEFINITION

Prohibition of assignment or attachment arises f@montract or will where by certain things are
transferred and where by the transferor prohibi¢sttansferee from assigning or transferring thegth
to another person. The producer, maker, sellemoreo of such thing may impose these prohibitions.
See Art 1426 of the Civil Code.

Such provisions may freely be made with respeardinary movable things (chattels). However, such
restrictions will bind only the person who accetitsm and hence, it does not create a real riglit tha

can be raised against third parties. See Art 1426/he Civil Code.
Prohibition of the right of attachment or assignineith respect to immovable things is possible only

in cases allowed by the law. According to Art 142428 and 929-936 of the Civil Code, the transferor

or assignor of an immovable thing or the testatay mprohibit the transferor or the holder in tadrfr
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assigning an immovable to another person. He m&y stlpulate that the thing shall not be attaclned i
the hands of the transferee or the holder in &&k also Art 2460 of the Civil Code.

In German law, one cannot impose restraints up@nation, permanent or temporary, with real

effects. Hence, the transferee will not be affeddgdsuch provision even if he has notice of it. In

French law, on the other hand, one cannot impos@geent restraints with either real or personal
obligatory effects. If such provisions are madeytkhall not bind the transferee. However, one may
impose temporary restraints that will bind the sfenee whether he has notice of it or not.

The rationale behind, Roman and German law, notvallg such restrict ions is that the interests of
commerce are best served by granting the ownedutlest freedom to dispose of his property and free
circulation of goods. French law also accepts phisciple, but makes an exception for a limitediqer

where a serious interest is involved.

Ethiopian law also follows the same approach inptidg the restriction and provides under, Art 1416
(1), that such restriction with regard to chattei have no real effect on third parties, unlekeyt
knew of the restriction. It also tries to minimidee negative consequences of the restrictions by
limiting the period for which it can be made. Irhet words, a provision prohibiting assignment or
attachment cannot be made for indefinite periolipiong the approach taken by French Law.

On the other hand, such restrictions can be madenomovable things with real effects in cases
expressly allowed by the law for the purpose oftgotion of a serious interests, for instance, kagpi

an immovable with in a family.

7.3.2FORMAL REQUIREMENTS
A provision prohibiting assignment or attachmerdlshe of no effect unless it is made in writingdan
it specifies the duration of the prohibition, whictay not exceed 20 years or the life of the traesfe

See Arts 1430, and 1431.

It must also be registered in the register of imale things where such provision is made in refatio

to immovable things. See Art 1432.
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7.3.3 RIGHTS AND DUTIES OF THE PARTIES

1. A property that is subjected to a provision [ibdimg assignment or attachment cannot be sold or
transferred. If it is sold in violation of the piision, the person stipulating it may recover itnfiothe
buyer. See Art 1440 (2), 1442 and 1438.

2. The person making the provision may prohibit alequirer from assigning or selling it for a period
not exceeding 20 years. See Art 1431.

3. The person who made the provision prohibitingiggenent has the right of recovery against the
buyer. Such right has to be exercised with in twarg from date of the assignment or from the expiry
of the period fixed in the contract. See Arts 14#Pand 1441.

4. In cases of attachment, the person making thegion must exercise his right prior to the atexth
immovable thing being sold by auction where helieen informed of the attachment. However, where
he is not informed of the attachment, he must éserais right with in a period of two years froneth

sale of the immovable by action. See Art 1437.

REVIEW QUESTIONS

What is a right of recovery? Explain.

What is the source of right of recovery? Discuss

What are the two classes of persons who are gigahaf recovery? Explain
What are the rationales behind the right of recg¥&xplain

Explain how a right of recovery constitutes a propeght.

Explain how a right of recovery constitutes a fiestin on the right of ownership?

Is a right of recovery possible in relation to tuerent land holding system in Ethiopian? Explain.

© N o o bk~ w0 Db PRE

Rights arising from contracts creating a promiseadé and a right of pre-emption shall constitute a

property right for the beneficiary and a restriotmn the property of property of the owner. Discuss

9. The rights arising out of contracts creating pranos$ sale and right of pre-emption shall not have
effect for a period exceeding five years. Dischrgsrationale behind the provision.

10.What are the things in relation to which promisesafe and right of pre-emption may be created

with real effect?
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11.What are the requirements for the validity of tlmtcacts creating promise of sale, right of pre-
emption and prohibition of assignment or attachrment

12. Identify the differences and similarities betwgeamise of sale and right of pre-emption.
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UNIT EIGHT-COLLECTIVE EXPLOITATION OF PROPERTY
UNIT OBJECTIVES

This unit deals with the concepts of public domaixpropriation and the requirements that should be
complied with before a private property is takerpoplic authorities.

At the end of the unit, students will be able to;

-define the concept of public domain dislinguish it from the private domain of
the state

- identify things forming part of the gisbdomain and the state and the rules
governing relations involving them

- identify the things forming part oktiprivate domain of the state and the rules
governing relations involving them

- define the concept of expropriation

- identify the requirements that the rexgpiating authority should be complied
with before and during expropriation

- understand the procedures that shoeilihllowed during expropriation.

8.1 DEFINITION AND NATURE OF PUBLUIC DOMAIN

Not all property of the state, and its various adstrative units and the municipalities are subject
the same rules. Some of them form part of the puddimain while others form the private domain of
the state. Things or property forming part of thivgte domain of the state are treated in the same
manner as the private property of individuals arelgoverned by the rules governing privately owned
property. On the other hand, property forming pathe public domain of the state are governedhey t
rules dealing with collective exploitation of praperather than the rules governing privately owned
property. For instance, properties owned by thelipumterprises such as the Commercial Bank of
Ethiopia, Muger Cement Factory, Harar Brewery...ete aonsidered as the private domain of
Ethiopia, while the buses owned by the Anbesa Bity Services, Black Lion Hospital, Atse Yohannes
School...etc are considered as the public domairttobpia.
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Having said this much, by way of introduction, lex see the definitions provided by the Ethiopian

Civil Code. Art 1445 of the Civil Code, defines ficlllomain as a property belonging to the stat#sor

various administrative units or organs and whichlirectly placed at the disposal of the public or

which is destined to public service. FurthermoresA 446, 1147 and 1148 enumerate things that are

considered as public domain where they are owndtidgtate;

Roads, streets, canals and railways and publicspark

Seashores, port installations and light houses

Buildings specially adapted for public servicestsas fortifications, bomb shelters, museums,
halls, churches and mosques

Waterways, lakes and underground accumulationsatémw

Land and other natural resources/ Art 40 of thesBtution of the Federal Democratic Republic
of Ethiopia/

Movable things that are placed at the disposahefpublic by a public service or entrusted to
the custody of a public service such as city busemuscripts, artifacts and various other
chattels of historical and archeological importakept in museums

National libraries and museums, manuscript colbestj books, medal, stamps, paintings,

statuses & other movables are also consideredldi plomain.

One of the basic characteristics of properties fiogrpart of the public domain is that they are

inalienable. In other words, they cannot be tramséeby sale or inheritance or donation or any iothe

mode of transfer unless they are declared that nloelpnger form part of the public domain. See Art
1454 of the Civil Code.

In addition to this, properties forming part of theblic domain may not be acquired by possession in

good faith or usucaption or acquisitive or extimetprescription. See Art 1455 of the Civil Code.

Finally, properties forming part of the public damanay not be occupied by a private person with out

the authorization of a competent public authoi®ge Art 1456 of the Civil Code.
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8.2 EXPROPRIATION
8.2.1 DEFINTION

Various legal systems adopt various terminologieseter to expropriation. Most Civil Law countries
including Ethiopia use the term expropriation, whihost Common Law countries including the US

and the UK use terms such as eminent domain, camgusale or condemnation.

Generally, expropriation or eminent domain may ééngd as the power of a sovereign state to take or
authorize the taking of private property for pubtiarpose or use with out the owner’s consent but

conditioned up on payment of commensurate/just @msgtion in advance.

This power of the state is said to be the natuxtdression of its sovereignty and derived, according
the contractarians/ the proponents of the sociatraot theory of the state/, from the will of theople/
citizens which transferred some of their rightshe state for purpose of achieving peace, order and

security of life and property.

Here it is important to distinguish expropriatiaorh police power, which is a power of the state to
make sure that private property is used /enjoyeactordance with rules and regulations intended to
ensure public safety, peace and health. For examdptaolishing buildings constructed in violation of
safety rules and urban planning, infested buildirgggarantining or culling of animals infected with
deadly transmissible diseases ...etc are manifestafigpolice power and as they do not involve the
transfer of the property to the state, while expiadn involves the transfer of the property te gtate

for the purpose of, for instance, construction @ids, hospitals schools...etc and the provision of
public cervices. In addition, this power is exeedsvith out payment of compensations as opposed to

expropriation, which presupposes compensation.

Art 1460 of the Civil Code defines expropriation agproceeding whereby the competent authorities
compel an owner [against payment of commensuratgeasation in advance see Arts 1470-78 of the
code] to surrender the ownership of immovable megufor public purposes. It can also be used to
acquire or extinguish usufruct, servitude or otpeaperty rights /rights in rem/ on an immovableitor

128



may be used for terminating, prior to the agreethtea contract of lease relating to an immovable
owned by public authorities.

According to Art 40(8) of the FDRE Constitution yate property shall not be taken or expropriated by
the state unless it is required for public purpasesse and unless compensation that is equaleto th
value of the property is paid in advance. This mion prohibits even equivalent exchanges unless th
government is acting for a public use. Though, uide current land holding system, land and aleoth

natural resources are owned by the state and meoplEthiopia, the land holding rights enjoyed by
citizens may still may be expropriated where suahdl is required for public purposes, i.e.,

construction of roads, schools, hospitals, towmmpilag ...etc against payment of compensation, which

shall be equivalent to amount of damage incurrethbyholders.

INDIRECT EXPROPRIATION

Where the work or project intended does not selyaogpair the rights of the owner or the possessor
does not notably reduce the value of the immovdblegxample installation of underground pipes,
aerial lines, electric or telephone poles, the cetemmt authorities may use indirect expropriation. |
other words, such authorities or service provideesy under take such works with out the need to
follow the procedures required for expropriatiomowéver, the competent authorities may not use
indirect expropriation to acquire or extinguish @sship of dwelling houses. The person whose right i
affected by this procedure has the right to claiith in a period of three years of the completidnhe

work, a compensation for the damages he sufferadasult. See Arts 1485-1488 of the civil code.

EXERCISE:

1. Discuss the concepts of confiscation and nalimateon and identify their differences from the
concept of expropriation.

2. What do you understand by conditional exprofmatinder Art 1480 of the code? Explain.

3. What is an alignment proceeding under Arts 1250453 of the code? Discuss by comparing it

expropriation and indirect expropriation.
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8.2.2. PUBLIC PURPOSE

Public purpose is a crucial element/requiremenbrieethe expropriation of private property. It is a
requirement of due process of law in the contexéxiropriation, and failure to comply with it may
render the taking of private property unlawful amuconstitutional. See Art 40/8/ cum 9/1/ of the
FDRE Constitution. Furthermore, taking of privategerty for purposes other than “public purposes”
leads to violation the of the right to propertyiodividuals and abuse of the power by the goverrimen
that in turn creates insecurity and ultimately disages investment and commerce. This is because
individuals will be discouraged from acquiring aintproving property, expanding their holdings and
investment if a government is free to force ownerssurrender their properties for any purpose

including, the benefit of another individual.

As to what constitutes public purpose, howeveagpen for debate and it differs from time to timel an

from system to system. Generally, there are twoxmews as to what the concept refers to.

The first view holds that public purpose is equévdlto public benefit, utility or advantage. Henary
taking which tends to enlarge resources, increadestrial energy and productive power of any
substantial number of inhabitants or a sectionhef dtate or a purpose which leads to the growth of
towns and creation of new resources for the empéoyrof capital and/or labor, which contributes to
the general welfare and prosperity of the whole momity serves a public purpose and is justifiable.
According to this view, expropriation of privateoperty is justified if the undertaking for whicheth
property is taken produces direct or indirect besdb the public at large or to the section of the
community. However, this view may open the waydaolimited interference by the government in the

property right of citizens.

The second view holds that public purpose exisltg where the undertaking for which the property is
to be expropriated is to be directly used or ergolyg the public, Such as schools, hospital, roacls e
Unlike the first view, this view proposes a stiitterpretation of the concept and requires theipubl
be the direct beneficiary of the proposed undengkind to which it shall have equal and direct s€ce

In other words, expropriation for a purpose, whietty indirectly benefit the public is not justifigbbr
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is unlawful. Hence this view tends to limit the pawof the government in expropriation private
property.

When we examine the rules of the civil code in tieigard, we find that the civil code does not pdevi
the concept of public purpose. However, it clegnlgvides that the state may not expropriate private
property solely for the purpose of generating ineaon financial benefits. Hence, generating revenue
for the government does not constitute ‘public sy and taking private property on this ground
would be unjustifiable and unlawful. See Art 1484éf the code. However, where the project for
which the land is required would also benefit theal community/ the public/ by increasing the value
of properties in the area the project shall be d=kto serve public purpose and expropriation is
possible. See Art 1464/2/ of the code. It is alessible to argue that a proposed project wouldeserv
public purpose where it benefits the local commuhit creating job opportunities, creating market fo
raw materials...etc. In other words, indirect pulbenefit from the proposed project constitutes joubl

purpose under the civil code.

According to Article 1463 of the Civil Code, themspetent authorities must determine whether the
project for which the land is required serves pubplirpose or not and a notice to this effect haseto
published. In certain circumstances, public inquirgty be necessary before such declaration is made
and published, i.e., the declaration will only bad®a after the public is consulted and interestesiope

have expressed their views regarding the projext.At 1465 of the code.

According to Art 2/5/ of the Expropriation of Lamaldings for Public Purposes and Payment of
Compensation Pro No 455/2005 a proposed projetitlshaeemed to serve public purpose where the

appropriate body decides, pursuant to the urbatsiie or development plan;

1. That it ensures the right of the public to bérdfectly or indirectly from the use of the, land

2. That it helps to achieve and consolidate sustdénsocio-economic development.

Generally speaking, a project for which the landeiguired shall be declared to serve public purpose
where it is believed to, directly or indirectly, riedit the public and where it is also believed tta
project can contribute its share in the economietigpment of the country.
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Similarly, according to Art 2/7/ of the Re-enactrheh Urban Land Lease Holding Pro No 272/2002,
‘public interest’ means that which an appropriatelyo determines as a public interest in conformity
with the master plan or development plan in ordezantinuously ensure the direct or indirect usgbil

of land by peoples, and to progressively enhanoarudevelopment.

Under this proclamation, expropriation of urbandas allowed in order to implement the master plan
or urban development plan and it is presumed tiapublic directly and indirectly benefits from the
implementation of the plan.

The current proclamation regarding expropriatioresianot provide for such public inquiry or
consultation with the public.

Compare Arts 89/6/ and 92/3/ of the FDRE Consbtutwhich require consultation of the public in the

preparation and implementation of economic andrenwmental policies.

EXERCISE:

1.Which view has the civil code taken in determgmwvhat constitutes public purpose?

2.Can one invoke these provisions to demand puirigiry to be held before the competent authorities
determine that a proposed project serves publipqaa?

3. Can one extend the constitutional provisionsiirarg public consultation to cases of expropriatio

4. What do you think is the trend regarding the mregand scope of the concept of public purpose?

Discuss by comparing the positions taken in thesldiscussed above.

8.2.3 EXPROPRIATION PROCEDURES UNDER THE CIVIL CODE

The first step in the expropriation procedure unidher civil code is to determine as to whether the
proposed project serves a public purpose or notv@ashave seen in the preceding section. The
competent authorities that are authorized by laexiaropriate private property make the determimatio
or declaration of public purpose. The competenhauties may hold, where it appears necessary, a
public inquiry as to whether the proposed projecveas public purpose. See Arts 1463 and 1465eof th
code.

According Article 1466, after the declaration obfia interest, the competent authority shall deteem

the land required for the implementation of thejgety and personal notice shall be given to the
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owners, bare owners, usufructuaries of the immavakl intended expropriation. They are entitled to
express their views on the necessity of such exjatogn with in a reasonable period of time. Where
there is no opposition or the opposition is notepted, the competent authorities shall make orissu
the expropriation order. The order shall trangher dwnership and other rights on the immovable fre

of any charge o r encumberance, to the competémbr@ty concerned. Art 1467 of the code.

Expropriation orders, issued by the competent aitib®, must be served on the owner of the
immovable and other persons, if any, whose rightshe immovable are entered in the register of the
immovable to be expropriated, i.e., the dominantnens who have servitude rights over the
immovable, the usufractuary, the mortgagee, lesste. See Art 1468 of the code.

The person whose property right is affected byekgropriation shall notify the competent authority
the amount of compensation he claims for such sighth in a period of one month from the date of
service of the order. However, any interested persach as a creditor, may object to the amount of
compensation fixed below a certain amount or mgyoep the payment of compensation in fraud of his
rights. This opposition or objection shall be madth in the period of one month from the date of
service of the order. See Arts 1470 & 1471 of theec

If the competent authority does not agree with dh@unt of compensation claimed by the person
entitled, the amount to be paid shall be fixedAlneitration Appraisement Committee, which shall be

constituted according to rules to be enacted. 1AR2 and 1473/1/ of the code.

The committee will have the duty to fix the amouotsompensation but it cannot decide on disputes
regarding the right giving rise to compensation.e Timount of compensation or the value of
replacement land shall be equal to the actual danvaigich shall be assessed on the day when it makes
the decision. See Arts 1473-1474 of the code.

The committee shall take in to account, in fixing fmount of compensation or the value of the tand
be given replacement of the expropriated land, dlagm or statement made by interested parties
regarding the value of the properties or rightdéoexpropriated, and the increase of the valudef t

property as a result of construction of public veonk the area. However, the committee shall nat tak
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in to consideration any improvement or buildingstbe land, which are made after the service of the
expropriation order and any speculation of increaséhe value the immovable resulting from the
proposed public work. See Art1475 and 1476 of tiaec

The competent authority or/and the person who tislesh to payment of compensation may appeal to a
court, with in a period of three months from dateservice of the decision of the committee, against
such decision. See Art 1477 of the code.

The authority shall take possession of the lang afier paying the compensation. In case of apipgal
the person entitled to the compensation againstatheunt fixed by the committee, it shall take
possession of the immovable only after it has gadfixed amount to the owner. See Arts 1478/1 & 2/
of the code. The court may not reduce the amounbwipensation fixed by the committee. Where the
court increases the amount of compensation, theetant authorities shall pay the additional amount.
See Art 1478/3/ of the code.

Where the expropriated person is to be given aacephent land, with or with out monetary
compensation, the competent authority shall talssggsion of the land only after it hands over such
land to the person. Where the appeal is ledgethidwauthority, the owner shall remain in possessfon
the land until the court gives the decision. If teeision is not given with in a period of one yam

the date of appeal and compensation is not pagdexpropriation order shall be invalid and the owne
is not required to comply with it. See Art 147864the code.

The court may increase the amount of compensatimrder payment of additional compensation, in
cash in case the owner was given replacement $unch additional payment has to be made with in a
period of one month from the date of judgment. See 1478-1479 of the code.

8.2.3 EXPROPRIATION PROCEDURES UNDER PRO NO 455/208

Who has the power to expropriate?

Art 3 (1) of the proclamation provides that onlywereda administration, where the land to be

expropriated is situated in rural areas, and a ailyinistration, where the land to be expropriased
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situated in urban areas, shall have the power propxiate land. Generally, a land holding may be
expropriated only where the project for the implatagon of which the land is required serves public
purpose. According to Art 2/5/ a proposed projectsaid to serve a public purpose where it is in
accordance with urban structure plan or developrkamt, brings about a sustainable socio-economic

development and, directly or indirectly, benefite public.

Expropriation order may be made where a woredatgradministration or higher federal or regional
government organs, decides that the land holdingyuastion is should be used for * a better
development project’ to be carried out by the goment, public enterprises, private investors, co-
operatives or other organs. Furthermore, expraprnairder may be used to terminate a lease contract
where the holder fails to comply with the obligatohe under took in the contract of lease and the

relevant laws. See Art 3/1/ and /2/.

The woreda or city administration, which decidecexpropriate a land holding according to Arts 2/5/
and 3, shall notify, in writing, the landholder thie expropriation order. The notice must indicéke t
time when the holder must vacate the land andrti@aof compensation to be paid to him. The period
within which the holder must vacate the land may i less than 90 days. The landholder who has
been given notice of the expropriation shall vadaseland with in 90 days of the date of payment of
compensation or from the date of deposit of the pemsation a blocked account to be opened in the
name of the organ issuing the order where the holkfeses to accept the compensation. However,
where there are no crops, trees or other propertidee land to be expropriated, the holder musidha
over the land with in 30 days of receipt of the rexpiation order. The expropriating body may use

police force to vacate and take possession ofae ISee Art 4.

The implementing agency, w/c may be a federal atesbrgan or public enterprise, private investor,
cooperative or any other organ intending to impleintiee project must prepare data relating to thd la
required for its use, its exact location and semthe woreda or city administration at least onarye
before commencement of the project and obtain #renigsion to use the land. It shall also pay

compensation to the person whose landholding isopxated. See Art 5.
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Where utility lines, such as water, sewerage, tedap, electric or gas lines cross over or undelathe
required for the project, the implementing agenlegllsrequest, in writing, the owner of the lines to
remove them. The request must indicate the exaetit;m of the lines. The owner of the lines who
received the request must determine the cost abvahand reinstallation of the lines and send tketai
of its evaluation to the implementing agency withai period of 30 days. The agency shall pay the
compensation with in a period of 30 days from theedf receipt of valuation. The owner of the lines

shall remove the lines and vacate the land witOidays of receipt of compensation. See Art 6.

A. VALUATION OF COMPENSATION

Where the property to be expropriated is locatedunal areas, the compensation tobe paid shall be
assessed by the committee consisting of not mare tive experts having the relevant qualification
and assigned by the woreda administration. Howevkere the land to be expropriated is situated in
urban areas, a committee composed of experts eitivant qualification and assigned by the urban
administration shall valuate compensation. Where desessment of compensation requires special
knowledge and experience, the woreda or urban asimstion shall experts having such special

gualification. See Art 10.

A party dissatisfied with the amount of compensatitetermined by the committee may lodge his
compliant to a tribunal established for the purpos® a regular court having jurisdiction, whetels
tribunal does not exist in that urban center ornetibe land to be expropriated is situated in rarahs.
The tribunal or the court before which such commlies lodged shall give its decision with in the
period of time to be determined by the region. VEheparty is not satisfied with the decision of the
tribunal or a court, he may appeal, with in 30 dalythe date of decision, to the regular appeliatert.
The decision of the appellate court shall be firldwever, the person whose land is expropriated mus
prove that he has handed over the land to the \waredity administration to be able to appeal. See
11.

B. PRINCIPLE AND AMOUNT OF COMPENSATION

A landholder whose holding is expropriated shalehbétled to,
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1. Compensation for the property he produced onlahd by his finance, labor and for permanent
improvements he has made to such land. Such comaipgemshall be equal to the replacement cost of
the property. However, compensation for permanmaptovement on the land shall be equal to value of
capital and labor expended.

2. The cost of removal, transfer and re-erectionen the property can be re-erected and resume its
service such as floor mills, machinery and othpetgf property. See Art 7.

3. Displacement compensation, for a person whosa tandholding is permanently expropriated,
which is equal to ten times the average annuahigcbe earned during the last five years precedttiag t
expropriation. However, where it is temporary expiation of rural land holding or expropriation of
communal holding, the displacement compensatiolt Baaqual to the income he has lost because of
the expropriation. The loss shall be calculatectams the average annual income he has earnedydurin
the five years preceding the expropriation. The memsation shall be payable for the period until the
holding is returned to the holder. However, thismpensation shall not exceed the amount payable in
cases of permanent expropriation. Furthermore, evaarappropriate replacement land, which can be
easily cultivated and yield a comparable amounpmiduce, is granted to the holder displacement
compensation shall be equal to the average annoainie the holder generated during the five years
before expropriation. See Art 8/1, 2 & 3/.

4. Displacement compensation for an urban holdall 8le equivalent to the estimated annual rent of
the house, or he shall be allowed to live in a caraple house, owned by the city administratiorg fre
of rent for a period of one year. He shall alsopbevided with replacement plot of land for the
construction of a dwelling or business house. Tike sf replacement land shall be determined the
urban administration concerned. See Art 8/4 & 5/.

5. Displacement compensation for a person whosanudasehold is expropriated is paid in the form of
a replacement land/ leasehold/ for a remaindehefléase period under the original lease contract.
Where the person is not willing to accept a sultitand, he shall receive the lease price he s p
minus the price of the period he has used the Bad.Art 8/6/.

Note that displacement compensation is payabldditian to what is payable under Art 7.
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REVIEW QUESTIONS

1. Define the concept of public domain and distisgut from the private domain of the state.

2. What are the criteria used to classify thingthasys forming part of the public domain? Discuss.

3. Enumerate things, which are considered as pdblhgain by nature.

4. Enumerate things, which are considered as pdbhaain because of their purpose.

5. Define expropriation and indirect expropriatemd discuss their differences and similarities.

6. Discuss the concept of public interest undercikil code and proclamation no 455/2005.

7. Discuss the procedures to be followed during@pation under the civil Code and proclamation no
455/2005.
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UNIT NINE- REGISTRATION OF PROPERTY

UNIT OBJECTIVES

This unit briefly discuss as the registration obgerties, the types of registration, the thingg dra

required to be registered, the purposes of regimtrand the economic importance of registration.

At the end of the unit, students are expected to;
- understand the nature and types of registratiqragerty;
- identify the types of property required to be resyisd;
- understand the purpose of registration of property;

- understand the legal and economic significancegitration of property.

9.1 NATURE AND TYPES OF REGISTRATION

Registration of properties refers to a system,béisteed and managed by appropriate state organs, in
which various property rights are entered. The npairpose of registration is to provide securityie

right holder and to other persons to whom the pitgpeill be transferred.

Prior to the emergence of use of documents in aotsy people tried various techniques intended to
ensure security of property rights. For instante, $eller of land used to transfer ownership and
guarantee the buyer by handing over a handful dhdeom the land to the latter in the presence of

neighbors. Similarly, Owners of land used to dexltreir right to it using various signs, such as

enclosures and inscriptions on trees. With the garere and prevalence of documents, people tried to
ensure security by developing customs, which reqhie deposit of acts creating or transferringtagh

on immovable things.
Today, the majority of states have put in placemmrehensive system of registration of immovable

and some special movable things. The state, trdagigencies, is responsible for its management and

guarantee a person who may suffer financial logstduack of proper management of the system.
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Property registration systems may be ‘documentdeeds’ registration system or ‘title or ownership’
registration system. Under a documents registray@tem, documents or acts creating or transferring
rights on immovable things are field or kept systéoally to give notice interested parties a nobte
the transactions involving the immovable concerniddwever, registration of documents does not
constitute a conclusive evidence of ownership anithmovable as the contracts or acts creating or
transferring the right may be invalid, or the trf@nsr may not be the true owner and cannot traresfer

genuine right of ownership.

On the other hand, ownership or title registratystems register ownership or other right, such as
usufruct, servitude or mortgage rather than the actontracts creating such rights. Registratiotien

this system is a conclusive proof of the right seléhe person registered as owner acted fraudulentl
In other words, a person who, in good faith, acpian immovable from a person who is registered as
an owner and have his right registered will acq@rgenuine right of ownership even where the

transferor was not a true owner or the transfecqueied the immovable under an invalid contract.

9.2 PURPOSES OF REGISTRATION

[

One of the most important purposes of registraibrmmovable and special movable properties and
issuance of title deeds is creating security opprty rights by recording the rights and encumbeanc
relating to the thing and providing evidence to tght holders. The existence of a system of
registration provides the owner of an immovabl& @pecial movable thing with security or guarantee
that his right of ownership is recognized and ptae against any claim or interference by other
persons. An owner of a thing whose right is regestecan fend off any contrary claim of title by eth
persons by the mere fact of such registration heddeeds issued there under. See Arts 1195-1198 of
the Civil Code.

It also enables a potential buyer or mortgageestersain that he or she is dealing with a person i&h
entitled to sell or mortgage the thing, i.e., th@ner and acquire a legally enforceable right of
ownership or mortgage. In the absence of a systeegstration a person who intends to buy or secur

his rights with mortgage will not be able know whmeat the person he is dealing with an actual owner
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and runs the risk of dispossession or evictiomability to enforce his mortgage. See Arts 2884 and
3049 of the Civil Code.

9.3 THINGS REQUIRED TO BE REGISTERED

The requirement of registration applies to immoeathlings and special movable things, because of
their high economic and social value and they as#lyeidentifiable, and various acts, public onvpte,
which are intended to recognize, create, modifgngfer or extinguish rights related to them. This i
because registration of every thing that can beothject of property is impossible and even if it is
possible to do so, commercial transactions wilgbeatly affected as a buyer has to check registers
be sure that he is transacting with the owner eftting. The law addresses this concern by pregumin
a possessor of a chattel to be a lawful owner andllbwing a person who acquires a chattel in good
faith to become an owner even where the transteasrnot the lawful owner of such chattel. See Arts
1193 and 1161-1167 of the Civil Code.

Under the following sections we shall try to disstise rules governing registration of immovable and

special movable things required to be registeretbuithiopian law.

9.3.1 IMMOVABLE THINGS

Art 1553 of the Civil Code provides that keepersagfisters of immovable property shall keep regsste
of immovable property in Awradja Guzat. Each aréaanservation and each district shall keep two
types of registers, i.e., a register of propertg arregister of mortgages. However, where theidistr
does not have a cadastral survey plan, which allihesadoption of such systems, there shall be a
register of immovables. Furthermore, where therenascadastral survey plan, which allows the
adoption of register of immovables, the districalsthave a register of owners. In other words, a
register of property and a register of mortgaged eegister of immovables shall depend on the
existence of appropriate type of a cadastral suplay in the district. See Arts 1553-1558.
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A. REGISTER OF PROPERTY

Register of property is a register in which all sacte., contracts or wills, or judgments, or
compromises, intended to recognize, create, trgnsfedify or extinguish the right of ownership,
usufruct, use, habitation, servitude of one or mpeesons on an immovable, are registered. Legal
actions intended to obtain a judgment recogniziragmsferring ownership or other property rightsrove
an immovable shall also be registered in the regtimmovable. It is also a register in whichsalgy
which an heir accepts a succession or legacy, @ilsotion is made in a partnership, a dwelling r®ous
or apartment is leased for a period exceeding ya&s, creating restriction of right of ownership o

usufruct...etc are registered. See Arts 1567-1572.

C. REGISTER OF MORTGAGES

This a type of register in which all acts intendedareate, modify, or extinguish a right of mortgagr
to transfer a debt secured by a mortgage or agbgymright of priority arising from mortgage are
entered. Legal actions, by the mortgagee or angrateditor, for the attachment of immovable things

shall also be registered in the register of mortgaGee Arts 1573 and 1574.

D. REGISTER OF IMMOVABLES

A register of immovables is a register, which shallkept where the district in question does noelea
cadastral survey plan, which makes keeping regafteroperty and register of mortgages possible. In

other words, it is an alternative system of registn.

Under this type of registration, all immovable #gnsituated in a district shall be registered ia th
register of immovables under its number in the sadhsurvey plan and a separate leaf shall be
assigned to it. The register shall contain a surgrothe description of the immovable in question o
each of its leaf. The registration and descriptisheuld be in conformity with the indications and
measurements of the immovable in the cadastrakgyslan. It shall also contain a brief descriptadn

all acts, which are required to be registered.&8t21575-1582.
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E. REGISTER OF OWNERS

This register, as we have seen earlier, is usedeathe district does not have a cadastral survay pl
that is needed to implement the three types ofteggion discussed above. It is a register thatatos,

in alphabetical order, the name of owners of imnbbvahings situated in the district. Where several
persons jointly own an immovable thing, a sepaedéshall be assigned to each owner in the registe
On the hand, where a person owns several immovhinlgs, separate leaves shall be drawn for each
immovable he owns. The register shall also corddmief description of the acts that are requicedd
registered and that involve the immovable in questSee Arts 1583-1386.

F. REGISTRATION PROCEDURES

Registers of property and mortgages shall con$iites made up of printed forms that are prepared
and supplied, free of charge, by relevant statarotg the keepers of registers. The forms are made
available to persons requesting registration. Arigrested person may make a request for registratio
up on payment of the prescribed fee. The requeslt Isé made by filling out the forms, in two copies
with necessary information and signing it. Up oceipt of the completed and signed forms, the keeper
shall assign a serial number to the request tha¢gonds to the register. The keeper shall cosigter
and seal the forms with the seal of the place ofseovation and return one copy to the person
requesting registration. The other copy of the feimall form part of the register to which it isatsd.

The insertion of the forms in the register shallnbede in the order in which they are made. See Arts
1587-1601.

However, Art 3363 of the Civil Code provides thia¢ tprovisions of the civil code we have discussed
so far shall not be operational until a date tdidxed by an order to be published in the Negariz€ia.
Such order has not been issued yet and hence dhisipns of the civil code dealing with registratio
of immovables, i.e., Arts 1353-1646 have not comdorce. However, various municipalities have
been registering immovables and issuing title deeds
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EXERCISE

Try to assess the practice in the city in which {ree and determine the legal basis of the actsif

the municipalities in this regard.

9.3.2 SPECIAL MOVABLE THINGS

Special movable things that are required to besteggd by the law include ships, airplanes, motor

vehicles, businesses and televisions.

Ships- According to Art 45/3/ of the Maritime Codmjery Ethiopian ship should be registered at the
port where her owner is domiciled or has his addifes service. Registers shall be kept at ports
designated by the Ethiopian government for the @egpof registration Ethiopian ship. See Arts 45-52
and 1-8 of the Maritime Code. Moreover, mortgages rights in rem that may exist in relation to ship

shall be entered in the register of ships. See 26187 and 45 of the Maritime Code.

Vehicles- Art 3/9/ of the Road Travel and Transgambclamation No 256/1967 defines a vehicle as
any wheeled vehicle constructed or adapted foranseused primarily on roads and includes carriages,

bicycles, motor vehicles, semi-trailers, trailens arains.

A motor vehicle, according to Art 3/9/ of the sapreclamation, is a vehicle propelled mechanical or
electrical power and may be a commercial vehicletomcycle, private motor car, public service

vehicle, hackney or truck tractor.

Art 6/1/ of the same proclamation provides thawabicle, except a bicycle, may be driven or operate
unless it has been registered at the Road Trangutiiority. Furthermore, the Motor Vehicles and
trailers Identification, Registration and Inspenti®egulations No 360/1969 as amended by Regulation
No 74/2001 prohibits the use or operation of matehicles or trailers in Ethiopia with out a valid
annual registration sticker which has to be prgopdigplayed on the motor vehicle or trailer. Sesal

Art 42-45 of the same regulation.
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Currently, the Federal Road Transport Authorityistys vehicles engaged in cross country road
transport services, vehicles owned by diplomaticssions and vehicles owned by the federal
government. Similarly, Regional Trade, Industry dmdnsport Bureaus register vehicles engaged in
road transport services with in the region and elekiowned by the regional government. See Art 50
of the Regulation cited above and Art 14/19-22Pafdclamation No 9/ 1996/7 of the Regional State of
Tigray.

Ministry of National Defense may also register wns as per delegation from the Federal Roads
Transport Authority. See Art 51 of the Regulatiagied above.

Aircrafts- Art 7/14/ of the Civil Aviation Re-estishment Proclamation No 273/2002 provides that the
authority shall have the power to register alllcancrafts and any right related thereto. Art B8 same
proclamation provides that the Registration of Aafts Regulations No 306/1965 /as amended/ shall

continue in force.

Businesses- Art 5 of the Commercial Registratiod Basiness Licensing Proclamation No 67/1997
provides that a person may not engage in any coniaheactivity in the country with out being
registered in the commercial register and afteeivéeg license from the Ministry of Trade and
Industry/ where the business is undertaken at erédevel/ or the Trade and Industry Bureau /where
the business is undertaken at a regional levekt. &so Arts 3 and the following of the Federal
Government Commercial Registration and Licensingr@d of Ministers Regulation No 13/1997. Art
171/3/ of the Commercial Code requires the redistieof contracts creating mortgage on businesses.
However, there is no clear provision requiring sé@ition of other contracts in relation to busiesss
such as sale and lease. See Arts 142-147 and @4t370 of the Commercial Code.

Televisions are also treated as special movahhgshiwhich are required to be registered. Try tess

the rationale behind and the legal basis of tregjrstration.

9.4 LEGAL AND ECONOMIC SIGNIFICANCE OF REGISTRATION

One of the most important purposes of registraibrmmovable and special movable properties and
issuance of title deeds creates security of prgpgghts by recording the rights and encumbrances
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relating to the thing and providing evidence to tight holders. The existence of a system of
registration provides the owner of an immovabl@a @pecial movable thing with security or guarantee
that his right of ownership is recognized and ptae against any claim or interference by other
persons. An owner of a thing whose right is regestecan fend off any contrary claim of title by eth
persons by the mere fact of such registration heddeeds issued there under. See Arts 1195-1198 of
the Civil Code.

It also enables a potential buyer or mortgageetersain that he or she is dealing with a person iwh
entitled to sell or mortgage the thing, i.e., thener and acquire a legally enforceable right of
ownership or mortgage. In the absence of a sysfeegtration a person who intends to buy or secur
his rights with mortgage will not be able know wheat the person he is dealing with an actual owner
and runs the risk of dispossession or evictiomability to enforce his mortgage. See Arts 2884 and
3049 of the Civil Code.

Registration of properties also plays significacbreomic roles by facilitating commercial transasto
and creating capital necessary for investment acwhamic development. In legal systems with
developed, organized and all inclusive propertystegtion systems, properties are used, in additbon
their natural purposes, as a means of generatingeating wealth or capital and contribute a gdesi

in their over all development. In countries withoper property registration systems a house or a
building, for example, is used, in addition to utse as a shelter or a business place, as a segourity
collateral for borrowing money for further investmeor expansion of existing investments which
creates more jobs, increases production. In suwghyaproperties are used to serve dual purposes. It
common that a lender want to be sure that the miweelent is returned on time and hence, would
require a security in the form of pledge or moregad property that he can attach if the borrowds fa
to repay loan recover its money. The lender will lb® willing to lend his money against mortgage or
pledge of property unless he is sure that the ptpg®elongs to the person who is mortgaging or
pledging it or if it is already mortgaged or pledg&herefore, the existence of an all inclusivepperty
registration system creates a conducive atmosgbegeich transactions by creating a system in which

owners of particular properties can be easily daced.
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The following part is taken from a book entitledeThlystery of Capital, written by Hernando Desoto

and explains the significance of an all inclusine affective property registration system.

QUESTIONS FOR GROUP DISCUSSION
QUESTION ONE

Ahmed, who owns a truck with a carrying capacity200 quintals, is engaged in the business of
transportation of goods. Last year, as a resulthef food shortage caused by drought and the
consequent government call for foreign aid, a gbegik food aid arrived at the port of Djibouti. Bhi
increased the demand for transportation servicecesamted a tremendous opportunity for persons and
companies engaged in the sector. Intending to é@xfiics opportunity by increasing the carrying
capacity of his truck, Ahmed hired a trailer whitds a carrying capacity of 150 quintals from Nesibu
Later on, he decided to expand his business ancbwed Birr 1,000,000.00 from a bank by
mortgaging the truck and bought additional trud¢kswever, he failed to repay the debt and hence the

bank began preparation to foreclose the mortgaged.t

What is the kind of relationship created betweeanttiick and the trailer? Explain its nature, efect

validity and the status of the trailer exhaustively

What are the rights and defenses / if any / aviglabNesibu? Explain.
QUESTION TWO

Alemu lost his golde watch on Hidar 21, 1986 wlimnéewas visiting Axum Tsiyon.Two years later on

the same date, Kiflom found it almost buried undiet: The latter, being a religious and a law-abgi

person announced his find through the church aadoital news paper and personally tried to find the
owner but in vain. Giving up the hope of finding tbwner, Kiflom gave the watch in pledge to Hagos
to secure his debt. Alemu heard of the finding isfwatch this year when he came to Axum Tsiyon
and claimed restitution of the watch, however, ¢fl couldn’t do so since he has already pledged it.

So he went to Hagos'’s house and took it by force.

1. Who is the owner of the watckxplgin the legal and factual grounds of his

ownership.
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2. Who is the possessor? Explairgbal and factual grounds of his
possession.
3. What are the rights and remeduaslable to Hagos? Explain exhaustively.

QUESTION THREE
Muluneh died two years ago on January 1, 2002 jrigavis house, which is leased to Abraham for an

indefinite period, to Aster, his only daughter dredr. Two years later, Aster wanted to move int® th
house and terminated the contract and requiredh@onao leave the house. However, the latter refused
to do so. So she is preparing to institute an adioforce Abraham out of the house and seeks your

advice.

Advise her of the kind of action she has to ingtitand prepare a statement of claim setting ouhall

relevant legal and factual grounds of her claim.

QUESTION FOUR
Hailu bought various auto-spare parts from hisnftieAyele but failed to take possession of them.

Hence, Ayele stored and locked the sold partsseparate room and gave the only key of this room to
Hailu, so that he can take them at any time he svemtA week after the key is given to Hailu, the
room in the parts are stored is destroyed by égether with the parts. Based upon this hypothletica
case, answer the following questions.

1. Who is the possessor the parts before they areogtedtby the fire? Explain.

2. How would you apply the corpus requirement to taise?
QUESTION FIVE
Mohammed, who is preparing to build a new residgmbuse, bought all the necessary materials such

as bricks, cement, nails corrugated iron-sheetadews and doors and stored them in Ahmed’s
compound because he does not have sufficient spaue house. A month later, Mohammed came
back to take the materials and learned that Ahméub, intending to construct service rooms in his
large compound, had already used all these mat@daonstruct the service rooms.
Based upon this case, answer the following question

1. Who is the owner these materials which are alreagbd in the construction of the service

rooms? Explain.
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2. What is the effect of Ahmed’s action on the statfigshe materials as object of property?
Explain.
3. What is remedy available to Mohammed?
QUESTION SIX

Selam owns a house in Mekelle. However, she lefindttended and started living abroad with her

fiancé since June 1, 1994 G.C. On July 1, 1994 ®4&lay, who happens to know that she is not
around, broke in and started living the house. Years later, she returned to Mekelle and found out
that is occupied by some one.

Answer the following questions based upon the alvage.

1. What is/are the remedyl/ies available to Selamdower the house?

2. Can she use the protections provided Art.1148 &1af4he Civil Code? Explain.

3. Will the provisions of the law of property be amalble if Hailay started to live in the house
with her consent, for example as a result of cahiélease concluded between her and hailay?
Explain.

CASE SEVEN

Mohammed was a possesser of a land situated inll&eb® in Mekelle city on which he had

constructed a residential building and had beeandiin it since February 1, 1995 G.C. On February 1

2004 G.C. Kedir, who also possesses a plot of Edjdcent to the land possessed by Mohammed,

demolished part of the concrete wall fence consttidy Mohammed and which separates the two

lands alleging that it was constructed on the lamghossesses. On July 1, 2004 Mohammed transferred

his possession of the land and the ownership dbtilding through contract to Abraha.

Now Abraha is intending to do something about Kedaction and the demolished fence and has

approached you for legal advice as to what to doviBe him with your reasoned advice on the

following issues.

1.1 His right/possession/ over the land, the buildind the fence.

1.2The measure/s he may take to ensure the protectibis interests and the legal bases for such
measure/s.

1.3The possible defences that may be raised by trendaht.
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1.4 Assuming that Kedir's claim that the fence was ttsed on the land possessed by him is true,
what would Kedir's status be with regarded to thedl he claimes? Would his act be legal,

justifiable? What type of legal action he could éavstituted to satisfy his claim.

CASE EGHIT
Tibebu, who has a great interest in arts buys afléats paintings by renowned painters, and has a

large number of paintings in his collection. On feloy 1, 1990 G.C. his servant, Alemitu, who was
illiterate and hence could not understand the nmga@ind contents paintings, found one of these
paintings while she was cleaning the house andhgatt-off unwanted papers and other similar items
threw it, believing that it is a garbage, with otlgarbage in a garbage can put at the disposddeof t
public. Tibebu, found out that the painting is rmgsand searched for it but he could not find i O
January 1, 2005 he learned that the painting teenpossession of Mesfin who found it thrown in the
garbage-can the same day 15 years.

Based on this hypothetical case, answer the foligwuestions.

2.1 What was the status of the object on the das# found by Mesfin?

2.2 Can Tibebu recover it from Mesfin, and whatis type action he may resort to?

2.3 Was Mesfin under the obligation to report oblmize his find?

2.4 What are the defences /if any/ available to fiMeand the bases / the legal grounds of such

defences?
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