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Introduction

The early state had tasks at its disposal verymahin extent. Its role originally was almost

entirely political and geared at the maintenancentdrnal peace and security and protection
from external aggression. The early state did oseatry out trade and engage in economic
activities but only to a limited extent - merelyfioance itself and accumulate wealth to cover its
administrative expenses. No expenditures used talbmarked for societal and economic ends.
Moreover, the relatively small commercial undemajs were run by administrative departments
that constitute the state itself. This shows tlmhmerce was a field of action for a state only
incidentally because the administrative departmentglertake commercial activities as

secondary and subservient duties to their nornsébktaf public administration.

But with the proliferation of tasks expecting statesomplishment accompanied by expansion of
economic concepts and accordingly with the emem@i@a modern state, i.e., welfare state or
activist state, such old functions had to be rdljiczhanged. The activities of the modern state
have become diverse and multifarious, and thus m@idtrative departments are no more capable
of simultaneously discharging administrative fuant and economic activities. The role of the
state in the economy has greatly increased satthas to ensure economic growth of a country
and provide welfare services to its citizens. lorshthe function of the state has become the
adoption of a policy which would secure distribatiof ownership and control of material

resources of the society to serve the common gaddadnich ensures that the operation of the
economic system does not result in the concentratfovealth and means of production to the

detriment of this common good.

The role of the state is even greater in the cumenmld of globalization where the different and
distinct economic units all over the world opertdecreate a single economic community. The
stiff competitive environment in the global markeequires a government backed
entrepreneurship. Globalization is a trans-boungdrgnomenon and it has much to do with

economic authority of a state. A modern state camadch the global economic impact from the



sidelines; it rather engages itself in devisingneenic policies that help its own economic units

and that appropriately respond to foreign econdoraes.

The question intimately turns out to be what me®raa are available to the government in
actively taking part in the economy as a whole.r&hsould be several individual ways or the
combination thereof that government prefers to adnpg a vivid scenario is that of public
enterprises. Public sector enterprises reveal aim@sconomic function of the state, though the
specific economic purpose and the dimension ofethgagement intended in the adoption of
public enterprise may differ from state to statdrtg into account prevailing quasi-political and
economic factors. It has to be noted here thaptigical economy of the state as a whole and
the place of public sector undertakings in paréiculvould have extensive ideological
foundations and can be a proper subject mattearfdntellectual discourse by the experts in the
field and by other stake holders, and thereforecthese material at hand should not be expected
to represent such a deep analysis. Neverthelesgotlirse developers believe that it provides a
general picture of the justifications of state prefice for public enterprise and their actual role

in the economy.

And, of course, the particular purpose of this seunaterial is the study of the legal regime that
regulates (or claims to regulate) the public seetarepreneurship. It is a general truth that a
certain law, whether permissive or prohibitive, queposes the real existence (at least
purportedly) of the matter it is meant to govermwls do not claim to operate in a state of
vacuum. All the same, laws may not be needed dweumgh there is a matter in the society in
reality, for there may be in place adequate noatlegechanisms. Public enterprises indeed exist,
they exist in both developing and developed coastrin capitalist and socialist ideologies,
subject of course to significantly varying formsdadegrees. Their general susceptibility to
governance by a regime of law is rarely questiondi#cause they are governmental entities
entrusted with the task of running a huge econamitwith the ultimate ownership residing in
the public at large and the public interest demahds accountability be ensured through the

strongly institutionalized sanction of a legal gyst



The phenomenon of public enterprise is not an exatusubject matter for supreme authority of
the law; it is rather an inherently inter-disciglny affair requiring determination based on
political and ideological inclinations. Its creaties considerably a political exercise related to
the politico-economic policy of the incumbent stateghority. Law rarely finds a playing ground

here, but it assumes significant relevance in therchination of the form and organizational

structure of the public entity decided to be créatéven at a stage where it claims application,
the law should not be thought independently ofpiblico-economic machinery that gave rise to
public enterprises. There may be cases that fagoredionary administrative decision—making

rather than the standardized legal norms, goverher@arprise issues that seek political solution
than court decisions. Thus, a law seeking apptioatd public enterprise matters need not only
be confined to its area of effective applicatiort biso should be invoked in a manner that
reflects political and economic policies of thetsta

In the above generic context, a look will be maflehe forms and nature of laws revolving
around the relationship between the state and @udiierprises on the one hand and the
connection between public economic ventures andagaientrepreneurship on the other. The
areas of contact and departure among these actdheieconomy will be scrutinized having

regard to the relevant legal principles.

Cooperatives, on the other hand, are associatgtablshed and managed by private persons in
order to address the economic and social needeofrhembers. Human cooperation is an age-
old phenomenon so much so that one can trace #teryiof cooperation to the time when
people started to live together. In fact, it idfidiflt to give the credit to this or that sociefyhe
causes of human cooperation may be of differeniragit may be fear of natural calamity, or
human exploitation as is the case in most of thdiesh forms of cooperation, the need to
conquer a formidable and hostile natural envirorini@nhabitation, or it could be to ameliorate
human sufferings the causes of which may be astitibsocio-economic crises. Whatever may
be theraison de etrefor human cooperation, it is this cooperation tigates birth to a

cooperative society.



The significance of cooperative society cannot beremphasized. Cooperative societies help
their members to get out of socio-economic criSigoperative societies prevent their members
from being exploited by private businesses; Codpa&aocieties as part and parcel of society
association, serve to guarantee the economic amth evher rights of members against
encroachment by government agents and others. difeeynportant development agents as they

create jobs for human solidarity, help membersteld themselves off undue exploitation etc.

Cooperative societies had fallen prey to misuseybgnnical power holders. Their energy and
recourses can be harnessed into the great behéfihtanity as much they can be utilized to the
demise of human welfare. Humanity at large is segkihowever blindly, for a major

transformation from a system dominated by captaairie based on human dignity and equality.
The cooperative movement, when true to its priespand armed with the courage of its
convictions, can prove by practical demonstratibat ta world society is possible in which

human beings are no longer slaves but mastersamioedc forces. Its mission is to reach the
common people by demonstrating how the princigias éxpress their neighborly and brotherly

relations in their cooperative can also inspirerthgual relations of nations.

This said, the primary distinction between publitteeprises and cooperatives is thus the
ownership question ....the former (public enterpjisase owned and controlled by the
government while cooperatives are owned and cdetrddy private individuals. Nonetheless,
both have common features in the sense that thédy &i@ economic associations with dual
expectation to pursue other goals such as the isbs#imulating investment and addressing

social concerns.

As the title of the course suggests, this matéaal two parts. The first part of the material which
in turn consists of two sections is devoted to discussion of law of public enterprises and
privatization. Under this part, we have tried ta@ss, the forms and nature of laws revolving
around the relationship between the state and gudiierprises on the one hand and the
connection between public economic ventures andat@ientrepreneurship on the other. The
areas of contact and departure among these actdheieconomy will be scrutinized having



regard to the relevant legal principles. The sequend of this material is entirely devoted to the

discussion of cooperatives.

We have also included much thought provoking qoastin the material so that the readers will

duly engage in some kind of mental exercises.



PART-GN
PUBLIC ENTERPRISES AND PRIVATIZATION

SECTION &N
THE LAW OF PUBLIC ENTERPRISES

CIRAER ONE
A BRIEF CONCEPTUAL OUTLOOK OF PUBLIC SECTOR
ECONOMIES AND PUBLIC ENTERPRISES

In a modern society, the state bears the respditbsiioi undertake all-round functions that touch
upon every aspect of individual life of citizensdatie society at large. The confinement of a
state to conventional spheres of politics and athtnation is out of place, and it is equally
required to actively indulge itself in ensuring g@nomic well-being of citizens and the nation
as a whole. Given that the very essence of hunfarstems from the use of material resources
and that these resources are scarce, and of cthaséhe members of an organized society
delegate their affairs to institutionally estabé&dhpowerful state, it should be no surprise that th
state bears the burden of dispensing economiag@usiinere are several modern problems that
would lead to serious economic instability unlessated with powerful hands. Such macro-
economic problems as unemployment, inflation, veaittequality and issues of economic

growth, to mention only some, require the authtiviéadetermination of the state.

The state would have economic tools at its disposalrder to discharge its functions in the
economy. A government devises various economicctiines that it thinks fit to effectively

achieve the desired end. There would be a comp&xoheconomic structure employed by a
government and this net constitutes the publicosedthe scope and content of public sector
economies varies from one state to another, in seeng broad and in others narrow, some
having deep affiliation with the economy while soptbers playing only peripheral roles. The

public sector is more than just a simple totalityenterprises, but is generally a special system



whereby the state uses its property (includingdtegerprises), which enables different forms of
state intervention in the economic processes ierot@ deal with specific economic and social
problems. The public enterprise alternative presémthe government a massive mechanism to

exert sustainable influence on the national economy

There has been on extraordinarily extensive infteem the economy by the public sector of

states that have liberated themselves from colaegendence after World War Il. There has

also been an exponential growth of public entegpnsthese countries as a manifestation of such
influence. There was no time in history when thelvdvad experienced as rapid and radical

public sector economic endeavor as that seen ipdeewar period. The emergence and growth
of the sector was evident in the newly liberatestest irrespective of their declared economic
ideology and perhaps for different purposes.

Of course, in any country the character of the igubéctor is definitively determined by the
politico-economic ideology of the forces in the gavment. That is, the focus on the nature of
the state is important for a true understandinghef purpose and operations of the various
economic tools in the public sector because thdigpsgkctor economics is in a sense a direct
emanation of the state. All the same, there coalddytain common economic compulsions that
call for governments of the newly liberated cowedrito engage in the economy almost
invariably. The patent reason is that, with theonding powers formerly in charge of the
political and economic process just exiting (withaiing), there is virtually no body else to take
care of the economy and thus the young states wuedd, at least for the time being, all the
burden of economic functions. The economic actorthese countries during colonial periods
were predominantly foreign bodies instituted by ¢b&nizers and a big domestic economic unit
is a rare phenomenon. It is more likely that theeiffn capital and investment would leak out
with the owner colonizer leaving the concerned ¢gueven though there were instances of
maintaining the foreign economic dependence evear diberation. The nature of state
involvement in the economy and the ultimate endrided to be achieved actually differ from
country to country even within these newly freeatest based on the ideology they adhere to.
The following statements will take the matter afbither.



The emergence of a fairly extensive public secar major regularity in the development of the
young states. Although the scope and pace of theges differ from country to country, the public
sector and related matters have been central to #@nomic policies. To a certain extent, this is
independent of what forces hold the reins of gawemt, the reason being objective factors which
are not rooted in the processes occurring in thétisttuctural economic patterns of these countries

and with their economic and social situation.

The principal task facing the developing countiiggo build an independent economy, overcome
their economic underdevelopment and acceleratelévelopment of productive forces. For several
reasons -- such as the weakness of the local boisige insufficient funds, and the difficulties of
building modern economy in the context of the sifiemnd technological revolution -- this has to
be done by the state. Here the state is the ombe favhich can mobilize resources on a national
scale, organize their employment and define thacial current of development. Although there
are many forms of government intervention in trenemy, the most effective way in which the state
can secure positions in the economy and thus Hevgreatest opportunity to influence the direction
and pace of economic development is through its evemomic activity. And this economic activity

is above all concentrated in the public sector.

The essence of the last two statements will béddeia relative detail later.

The public sector of a developed economy also ptaytin overall roles. Developed countries
of the west have already achieved the basic leeersgressary for all-round and resilient
economy. They have a huge national capital accumal¢éhat ensures continued economic well-
being. This means that governments of developetnsatwould not bear the burden of
shouldering an active economic participation as tdfadeveloping and underdeveloped states
would, because they have in place a strong econbase that can be effectively run by other
economic actors. This tendency is, however, nbettaken fore granted because it is determined
partly, if not largely, based on the ideologicatferences of the states. Yet, irrespective of any
ideological tendency, countries with developed ecoic system find themselves acting in the
economy one way or another. Their public sectoilangjy takes part in the economic affairs
ranging from playing essentially regulatory roles the economy and its active runners in
general to addressing specific interests. The pueictor in many of these countries concentrates
in areas that are not of direct entrepreneurialiBg@nce and it at least undertakes and expands
distributive and redistributive functions that anderently associated with it such as budget,

8



taxation and investment. It is also often the ctsd a developed state would venture in
particular sectors of the economy that are inadetyuaerved by the non-state actors in order to
benefit the public. In sum, the state, as a guardfa public interest (including economic needs)
and as an organ vested with supreme authority, dewsse economic policies for public utility

and participate in the economy to the extent tHeipinterest demands.

The share taken up by a state in an economy, edlyets extent, can also be explained by the
type of the economic ideology the government oft teeate adopts. This reinforces the
powerfulness of state machinery and its subsecapitcation in the proclamation of a certain
economic ideology and policy within the jurisdigtiof that state. Governmental authority of a
state cannot only impose a certain economic doediut also can influence and shape the legal
structure to operate in the context of the proakineconomic ideology, for law is largely
instrumental in nature. Thus, the nature and eXtealuding purpose) of public sector economic
endeavor and the governing legal regime are grelaigrmined by the governmental economic

ideology.

The well-known (and experienced) economic ideologee capitalism and socialism, with a
variety of other economic principles evolved antheld between these two extremes. Countries
embracing the socialist economic ideology are dtarezed by the public sector ownership and
control of large-scale production and distributfanilities. They proclaim as their objective the
attainment of radical social and economic chanbggs by revolutionary social-political group
expressing the interests of the broad massesdhatsts of workers, peasants, petty bourgeoisie,
and the patriotic intelligentsia, and guided byisty¢s progressive forces. The progressive lines
include the securing by people’s state of commandieights in the economy and transition to
planned development of the productive forces, arab@ragement of the cooperative movement
in the countryside. They also involve enhancingrtiie of the working masses in social life by
imparting with them high level of socialization agchdually reinforcing the state apparatus with
national personnel faithful to the people. The d¢das with a socialist orientation generally
entrust the socio-economic function to a centrdlizriblic sector that is believed to be,

compared to the pre-capitalist and private capitatiodes of production surrounding it, the more



advanced and socialized form of production, andhis capacity it expresses a historically

progressive trend which meets the interests okgspais a whole.

Socialist economy calls for the national mobilieatiof internal resources and creation of an
advanced public economy that withstands the infteeaf the world capitalist economy. In
developing countries, particularly, socialism asemonomic ideology is believed to limit and
gradually eliminate the neocolonialist exploitatiamnd monopolist imperialism practiced by the
developed former western colonizers. Young statelenthird world tend to resort to socialist
economic ideals so as to direct national resoutoesrd a public front with the attempt of
radically changing the economic state of affairshyultaneously denying a breeding ground for

alleged misappropriation by local big bourgeoisid foreign capital.

Many socialist states resorted to widespread nalization of a property belonging to local and
foreign private sector as a basic tool of effecdplic ownership and control of key economic
materials. But it is conceded that the passing wheyship into the hands of the state
indispensable to building the economic foundatiohsocialism does not by itself amount to the
socialist transformation of the economy. Public evahip acquires socialist content gradually as
the conditions for it are created. One indisperesaioindition is comprehensive revolutionary
change in economic, social and political life, #nel establishment of new principle of regulating

property relations in general and of controllindlitiproperty in particular.

At the other end of the spectrum of the economéoliolgy is found capitalism. Conventional
capitalism underlies the economic dominance ofgpei\groups. It is an ideology that entrusts the
major economic role to the private sector, guided &inforced by market mechanism and
competition. The function of the public sector undach a system is significantly minimized
and it plays regulative and supplementary roledibleral private-capitalist regimes, the state is
officially supportive of private capital owners it-indeed functions as the handmaiden of the
private sector providing credits, subsidies andapheervices. Some authors describe this
phenomenon as state interventionism, meaning thte shtervening in the private sector
dominated economy in order to compensate for thekmesses and inefficiencies of private

capitalism such as smoothening crises, hasteniagtstal charges, etc. The above conception,

10



as it suggests, presupposes a strongly establphede capitalist forces and the existence of an
adequate market mechanism. Thus, it is more saiteibldeveloped countries with advanced

private capitalist elements than in developingorati

It is unrealistic to conceive of a public sectoraothird world country as undertaking merely
regulative functions in a situation where localvpte capitalist forces are too weak and
underdeveloped to engage in necessary productidrdigtribution. There is a manifest lack, if
not total absence, of local big bourgeoisie in édrand elsewhere in the third world that forms
the economic centre for the effective play of prévaapitalism. If there is any huge capital in
these countries, it is the foreign capital foundtloair periphery that is based in the advanced
capitalist countries. Therefore, large-scale pgditton by the state in production and trade is a
necessity and this raises important questions aheutature of the political economy as a whole
and the class character and functions of the stafgecially when these countries disregard the
nationalist socialism and when pure capitalism a¢ workable because of factors mentioned

above.

The public sector intervention in the economy opitaist-oriented developing and least
developed countries has assumed a new form and go#s quantitatively and qualitatively,
beyond what is normal in advanced capitalist coestnot only because domestic-internal
private-sector is relatively non-existent but atsecause these newly liberated countries are
skeptical of neocolonialist version of foreign @i capital. Still, it takes place within societies
which in most cases are integrated into the waalgitalist economy, without the state planning
and control normally associated with socialist dges. In other words, these nations have
adopted a special “third path” of development whpcesumably is neither purely capitalist with
all its elements nor socialist in the context empbtb by Marxists. There exist apparently
conflicting situations of engagement in widespreationalization practice and encouragement

of local private capital.

The purpose of capitalist-oriented dominant staigagement in the economy is the realization
of profits within a class society in a non-capgtldirection. Some scholars prefer to call this

phenomenatate capitalismThe third path approach of third world state taj@m is private-
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capitalist in end through the instrumentality obgmessive class force of socialist character. It
focuses on the state bureaucracy as a dynamic foliass capable of pursuing an independent,
national strategy, although it foresees its reirggn at some later point into the world capitalis
system. In view of the weakness of other intertedsforces, the state bureaucracy remains the
last barrier to total subordination and fragmentain the economic neocolonialist era. National
state capitalism is an effort to achieve integratetlistrial development, in opposition to the
fragmented, dependent development enforced bydioreapital, thereby facilitating national
economic emancipation. loto, state capitalism occupies a more central (stigtegle in the
development of productive forces in the third wortdibstituting itself for the non-existing

capitalist (operating in that capacity), performagually the function of collective capitalism.

Third world state capitalism, however national imeotation it might be, has to concede its
highly dependent nature on and susceptibility ®yg@enetration by foreign capital. There must
therefore be an accompanying attempt to reducendepee within existing structures. Still, the
manifest foreign interests in the national statetwe- there are several factors that induce
foreign economic action to have association witpitedist state of a third world - makes it
necessary to explore carefully the interactiontafesand foreign capitals in order to understand
the class character of this state capitalism.

Similarly, the class orientation of state capitalstnalso be explored in relation to other internal
class forces than the intermediary bureaucracy.Wéekness of internal, private capitalists as a
vehicle of national industrialization are apparentost African countries and this is of course
the main reason for dominant public sector endedvs clear, however, that the public sector
under state capitalism provides an umbrella undeichvlocal private actors flourish; state

capital is deployed in the interest of a weak bygamding internal capitalist class. Thus, large-
scale, direct state participation in production awsnmercial services is not geared toward
creation of competition with the private sectoatstownership in the context of state capitalism
basically is not only compatible but actively conthe to the development of private capital.

This relationship is, adversely viewed, likely tave the way for top bureaucracy to be closely
involved in the private sector although relatioh®wnership and control are concealed through

12



the use of various intermediaries. A class of “lauatic bourgeoisie” that not only controls the

public sector but which is influenced by privatérepreneurship emerges and develops.

All the above discussions, as we asserted at thi@itiag, clearly tell us state interference in the
economy, with deferring nature and extent. Mostegoments discharge their economic function
by establishing independent corporate bodies callgidic enterprises. In almost every country,
public enterprises have practically become econdauts for governments for various national
purposes. In view of the variety of uses to whichas been put in developing countries and as
more and more of the burden of national developneeplaced on it, public sector enterprise
needs conducive legal structure and well-thoughg¢ragmnal guidelines within which the
achievement of the public objective for which itsnaeated is ensured. An analytic approach to

such sensitive issue is necessary.

The importance of public enterprises lies largéhpugh not exclusively, in their impact on the
economic system. But it is of course not the omgnt of state intervention in the economy
although it is among the most visible. The buildofghe infrastructure through the use of state
revenues, concessional fiscal rates, even the catbpe movement and the support of the
freedom of contract are forms of state interventiowill help us to appreciate the virtues and to
arrive at a theory of public enterprise if one Isait it as one of the several forms of state

intervention in the economy.

Public enterprise for state participation in indushay be a new form, but it is a new form for
old purposes: intervention of the state to achieegain social, political or economic goals.
While this illustrates that the state is never reduind that it encourages, promotes or induces
certain forms of growth, favoring particular grougsclasses, problems that public enterprise
gives rise to are qualitatively different from tkeosaused by other forms of state intervention. In
such a context, it is worthwhile to examine therlatives to public enterprise and to make an
attempt to explore as to why this is becoming tfedgured form. A variety of reasons are given
for preference of state to establish public entegst The following excerpt is taken from the

reasons and analysis given by Yash Ghai.
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. to fill the gaps left in the economy by privatdeeprise, either because of the size of
investments required or because of the unpredilitypbof the project, to provide a basic
infrastructure for the economy, to promote greatational economic independence, to provide
some measure of check over or at least competititim the private sector, to obtain greater
control over the economy, to ensure a more balamlisttibution of industry and its rewards. It
may be argued that public enterprise is nalirre qua nonfor the achievement of these purposes,
except in one case. If the policy is to create aiadist economy, there is likely to be little
alternative to public enterprise, where it is a assary but not sufficient condition. But in very
many countries, the purpose is often the very digpgsaradoxically, state enterprise is used for
the development and strengthening of the privatdoseln so far as the general aim is the
control or guidance of the economy, other tools available. The alternative approach would
look at the various kinds of control open to theggoment with a view to some cost and benefit
analysis. Various regulatory or prohibitory methaday be able to achieve as much with greater
economies of time and money. The alternative ampromould emphasize the importance of
clarifying the objectives of public enterprises aestablishing the criteria for evaluation of

Success.

In the search for control of the economy, the pullinterprise alternative provides a viable
direction to the government. Public enterpriseseanployed to effect operational controls that
arise from the desire to control the developmenthef economy, usually resulting from the
failure of the regulatory model exercised by goweental agencies or from weakness of the
private market mechanism. They also arise fromekistence of scarcities, of raw materials,
foreign exchange, etc requiring some method ofrdeteng and servicing priorities. In each

case, the intention is not to let things take tb&mn course, but to influence or control economic
developments by using the best instrumentality oblip enterprise to directly engage in

entrepreneurship.

Public enterprise is also used to bring about gregbvernmental control when there is no
particular problem with the private sector. In sudses, public enterprises can be used to
allocate resources on a differential or discrimomat basis, for instance to promote the
development of particular sections of the popuratPublic enterprise forms a basis of patronage

and a more tightly controlled allocation of resas.c
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Public enterprise may also provide a better bast®wotrol of the private sector through creating
an association with private business in the formooft venture. The government would have
increased access to important commercial informaand may minimize opportunities for over-
pricing, price transfers and tax evasion. Natiaragacity with all its ingredients depends on a
host of decisions at firm level, and it can hardé/enforced bureaucratically without a host of
rules and professional and skilled personnel. Tindity of entrepreneurial personal is poor in
developing countries, which makes joint venturesfeyable to fill-in the gap. But here there is a
counter-argument that joint ventures not only resoulthe private partner making the key
decisions in the context of a weakened or lessoiggly enforced framework of control, but that
whatever potential for control might exist by vietwf capital available to the government is
directed and squandered as joint ventures effdgtidenationalize state capital. This profit
directing tendency is prevalent especially in youogpitalist countries suffering from

dependence on private capital (largely foreign)d d@he resort to joint ventures must be

cautiously made.

The public enterprise alternative is also said ftergoossibilities of control through providing
alternative and competing institutions to thosehef private sector. A vigorous and competitive
public sector can establish new standards to wihietprivate sector will be pressed to conform.
Public enterprise can thus promote greater effayieand competitiveness, and can be used to
extract a greater responsiveness to national pelion the part of the private sector. It may,
however, be difficult to create a vibrant and vigos public sector of enterprises with the
capacity to discharge such functions, especially i§ to be treated on a par with the private
sector, as it would need to if it is to establishmadel for the private sector. The public

enterprises in many African countries lack suchacép since they start with various handicaps.

The economic presence of the state through publergrise is viewed as providing sustained
productive capability even if public enterprisesymat be as effective as other alternatives
including the regulatory system. Below is a compredive exposition regarding the overall

virtue offered by public enterprise over other al&give ways.
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From a juristic point of view, somewhat simplistigastated, the difference between the
regulatory and the public enterprise strategieshiat the former is a method of control without
ownership, the latter of management through owriprshis true that the autonomous character
of a public enterprise may mean that the methailisone of control and not management, from
the government'’s point of view, but the public awhip of the means of production very likely or
perhaps inevitably leads to the blurring of thetidistion. It is easy to believe in some
circumstances that only method of control is thtouganagement. In the regulatory control
mechanism, the pull is towards generalized rulemne¥ there are large elements of discretion
vested in the officials, whereas in the managemmeethod, broad discretionary power is
essential. [- - -] public enterprise represents aggregation of important resources under
governmental control. It leads to the creation @kdt economic power at the disposal of the
government, whose essential purposes may be lapgdilycal. Whether political or economic,
the creation of economic power poses a number ablpms and issues for the investigation of
which public enterprise provides a useful startjpgint. The concept of economic power is of
course wider than that of public enterprise narrpwlefined, for it would also include ad hoc,
individualized, administratively determined intemtiens. One reason for the choice of the public
enterprise form there fore over that of the purgulatory method may lie in the additional levers
it provides even if they are no more effective meafncontrol. Just as regards the rest of the
legal systems in Africa, the legal system of publiterprise is increasingly mitigated, qualified
and eventually eliminated, by administrative anditipal directions and decision-making, so
public enterprise is seen to be more predictabled anore immediately controllable than
operation through generalized standards.

This is not to say public enterprise is necessarityre successful in the control of the economy
than the alternative ways. Various studies in diff¢ parts of the world have shown that public
enterprises have squandered scarce resourcesoledw bureaucracies, and given little effective
power over the economy. It may be that at the bottoth the regulatory and public enterprise
strategies suffer from the same basic problems wadknesses: dominance of the external,
largely foreign environment, corrupt and powerfatdl elites, who in collusion with foreign
interests, manipulate the local economy for narrol&ss or group purposes, unresponsive
political systems.

All told, public enterprises have gained enormogsnemic significance and are no more
confined to areas of their traditional concern likastructure and public utilities. Today they

have moved into every sector of economic endeawith, the range and diversity breathtaking.
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Studies reveal that public enterprises have a datmigp share in and contribution to gross
national product (GNP) and value added in bothitikistrialized and developing countries,

indeed with varying degrees.

There are some specific theories and rationalestehe corporate entrepreneurial engagement
of the state, as stated by different scholars énfigslds of economics and public administration.

Let’s look in brief to these factors that call tovdertaking through public enterprise.

One justification is the ironical concession praddby the extreme advocates of the free
enterprise like Adam Smith. They state that inespitall its advantages, a free price mechanism
entailed serious drawbacks which had to be overdontiee long-run interests of the economy.
An economy cannot sustain itself and grow unless litealthy in terms of production potential
which should increase with the passage of timer&must exist economies of scale at the
macro-economic level which is even more provocath industrialization and the resulting
rapid economic growth. This implies the developmantl operations of different sectors in
harmony with each other — there must exist a prepetoral balance. Quite in contradiction, the
nature of market mechanism demands that all ecan@iivities are guided by economic
rationalism which in the context of production girdvision means profitability. Market system
would decline to create and run those productiveasrwhich could not yield adequate
commercial returns. There are some means of priotdulike social overheads the creation and
maintenance of which does not ensure adequate canamerofit but are necessary for the
development of the economy and help toward unlegsthie productive forces of the economy
in the long-run. These would serve as major soafaexternal economies, lower the cost-price
level (input-output ratio would be optimum and e&sing), and stimulate economic growth.
Thus, social overheads are theoretically justiiecconstitute the subject-matter of action for
public enterprises. Public enterprises can maintagm at a loss. There may be revenue

collection, but generally they would be non-pregntures in strict mercantile terms.

A more specific case that clearly requires engageérng a public enterprise is the production
and provision of pure public goods. Pure publicdpare characterized by non-rivalry in the

sense that the consumption by one member of themcmity does not reduce/deplete the

17



consumption available to others. There would no&lw®mpetition among the consumers to get
the good. A pure public good is also indivisibledanexcludable. No member of the society
would be excluded from enjoyment nor is it possitdedivide the good and allocate it on a
discriminatory basis, so that all would benefitheit the need to pay the price. This is a case of
free ridership where economic benefits accrue witlibequid pro quopayment for it. Private
enterprises do not engage in an activity that tteynot receive payment from every member
who benefits from their provision. Obviously, it psiblic enterprises that should take up these
activities. The case of merit goods, those sonngisge¢hat consumption is increased at a reduced
or zero cost such as education or medicine, alfle tander public enterprise sphere of
engagement because private enterprises do noatptuave the tendency to produce or provide

goods at lesser prices.

In an economy, there also exist key and heavy sedtmt mostly need huge amounts of
investment. The venture may be too risky which ggewventerprise is not ready to assume, even if
it has got sufficient funds. The venture may engailengthy projection for profits which a
private, having only a limited span of life, mandiit not economically feasible to engage in.
But society is presumed to have an eternal lifdliP@nterprise on behalf of the society can take

a very long-term view of costs and benefits of @jqut.

The economy must be helped to be resilient andbllexy the development of basic sectors -
such as human resource development. It is notyliteel the private sector to establish such in
time and in adequate measure because of the pripnafiy motive. Once this “installation” is

done by public enterprises, private enterprise fivitl it easy and profitable to expand at a rapid

rate.

Sectors like electricity generation that exhibibeamies of scale are not proper areas for private
engagement. Leaving these sectors to a large nuofilfems competing with one another will
not reap the required economies. Big private mohegaon areas that exhibit scale economies
are also not looked at favorably because therdwiaya a tendency to exploit the situation to
their advantage and also it results in concentnatiowealth. Therefore, sectors that tend to be

natural monopolies must remain a public monopoly.
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It is held that the final choice of a project iretnterests of the economy as a whole should
depend on the social marginal benefit relativehi gocial marginal cost instead of the private
marginal cost-benefit relationship. There are sewithe supply of which will create
externalities, which may add to the social bengbitsts or both. If social benefits exceed social
costs, its production must be taken up. While asugds of social benefits some projects are
sound, on grounds of commercial profitability trerg not. Private enterprises choose a project
with externalities based on individual marginalteosnefit analysis, and they will not venture if
the individual cost exceeds individual benefit eviénthe social cost-benefit scenario is
advantageous to the economy. There fore, publiergnses should enter sectors that produce

externalities on the social marginal cost-benefélgsis.

The extent to which all the above factors woulddmee operational may vary from system to
system, based on attaching as considerable attet@tioon-economic factors as the economic
ones. There could also be inefficiencies and iméffenesses, and this may call for
“professionalization” of the management of the gmise, and even of the relationship between
the state and the enterprises. The purpose ofismdyem is to avoid “a malaise eating at their

heart”.
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CHAPTER TWO
MEANING OF PUBLIC ENTERPRISES: DEFINITIONAL TESTS

One can find no consensual or generally agreeadfirition of public enterprise. Moreover, it is
called by different terminologies and these caueafusion — public undertaking, public
enterprise, public corporation, national enterprigate-owned enterprise, governmental
enterprise. The public entities range from purelgulatory at one end to purely commercial at

another.

H.L. Bhatia attempts to provide a distinction. Hegues that “public sector” and “public
undertaking” should not be equated — the lattemfpart of the former. He divides public sector
into three categories. The first group is consttdiuby those public services which are provided to
the members of the society free of cost, or attledth that intention. Defense, administration,
justice, law and order form part of this categofhese are what may be referred to as pure
public goods. Those public services which are rnd maintained by the Departments or as
Departments make up the second category. Hereneltgled postal services, education, roads,
bridges, etc. Their finance may fall on differenbgnds and some of them may be in the nature
of public undertakings. The third category comiigose public services which are provided
not by the departments but through the means @nautous or semi-autonomous bodies like
firms, companies and corporations. These are ecigcnamts that may have, even though owned

by the government, their own price policies acaogdp different objective and criteria.

He further claims that only the last two categodesstitute “public undertakings”. Even in the
first category, he says, the government might ah&egs for certain services, but is in the nature

of taxes and for regulating the supply of some gés®tvices.

For Bhatia, the terms “undertaking” and “entergrisause confusion. He said that there is a
tendency to regard public enterprise to be more bBkprivate enterprise where there is a
consideration of risk and intention to reap a prdiut a public undertaking need not be risky and
it need not work for profit. But he knocks down ttistinction as not a watertight and suggests
the interchangeable use of the terms. He statésvtiiether or not pubic undertaking faces risk
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like a private enterprise depends upon numerousirtistances like the product it supplies, the
market structure and so on, and a public undemrgakiay or may not have a policy of making a

profit. A choice of price or profit does not makene or another.

Another influential writer claims that in betweehettwo extremes, one finds a variety of
promotional, developmental and catalytic bodies. a$serts that the ambiguity has arisen
because of a trend to create autonomous bodiessthadlge, more effectively, tasks which
would ordinarily have been undertaken by regularegoment departments. The taxonomy here
claims that all these organizations fall under teneric category of “parastatals”. The
proliferation of these parastatals has createdterosphere of ambivalence in respect of their
responsibilities, obligations and goals. For ins@nentities essentially developmental or
regulatory in nature are uncomfortable when askgatéduce balance sheets and profit and loss
accounts, and essentially business firms view tatigectives as a disturbing element in their

corporate life.

Behavior patterns, strategies and evaluation pseseare in practice very difficult because these
public institutions are not of the same nature,utiio grouped together in the family of

parastatals. The task is there fore to determinehwdf these parastatals, public corporations or
public bodies is a public enterprise in the reaisgeof the tern, hence definition and need for

parameters.

According to him, the core concept of ‘public eprege’ lies embedded in the term itself — an
organization which has two faces or dimensions. Amthe or the other of the dimensions is not
present, the body cannot be described as a publerpgise. The two faces are obtained by
splitting the phrase into two parts: they are theerise dimension and the public dimension.
We see here a double-faced relationship regardipgidic enterprise--one with the private
enterprise and the other with the state. Each efdimensions exhibits characteristics as stated

herein below.
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2.1. Enterprise Aspect

a) The organization is engaged in the production afdgoor provision of services. This
would probably cover every form of human activity.

b) The goods so produced and the services so proeaidecharketed at a price. Some times
a deliberate policy of underpricing may be therd, di least the intention is that no goods
or services are to be given for free.

c) The revenues so earned are adequate to cover #tie @@th cost inclusive of the
opportunity of venture capital, debt servicing aegreciation).

d) The activity is based on the entrepreneurial ideavestment and return. Actual profit is
not issue here; at least presence of the intetdiomake surpluses suffices.

e) There is maintenance of commercial accounts whastuhent its enterprise character.
Two books of account are needed. One is a baldrez which shows, at any given point
of time, the assets and liabilities of the entegariThe other is a profit and loss account
which describes for a defined period of time, usualyear, the inflow of income and the

outflow of expenditure, resulting either in surplrsdeficit.

These are the indispensable elements that makecagaan entity an enterprise. The missing of

one makes the entity not an enterprise, or at le@sin enterprise in the strict sense of the term.

2.2. The Public Dimension

a) There must be a public ownership. The ownershiggted in a public authority, on the
behalf the public at large which could be the cdngovernment, the state government
(in federations), a municipal authority, or even existing public enterprise over a
subsidiary or branch (this last case of course :i@echreful look). There will usually be
no doubt if ownership exclusively belongs to a pulkluthority. A problem may arise
regarding enterprises that are only partly ownedabypublic authority as in point
ventures. It is suspected that a majority sharehgldy a public authority makes the
enterprise a publicly owned one. An entity with ority governmental shareholding
may still be regarded as a public enterprise depgnah whether the other elements of

the public dimension are present.
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b) Public purpose: - the establishment of a publiegmise has in mind the attainment of

some public policy goals. The rationale for settipgpublic enterprises is that they are
better instruments for promoting developmental go&hus, in addition to the corporate
objectives implicit in its enterprise dimensione thature and content of the public goals
which the enterprise is presumed to achieve neeHdetadentified. Of course, it is
possible that public enterprises explain away tlkeinmercial failures by pointing to
their so-called “social responsibilities”, usingcsd objectives as a post-facto alibi for
poor performance. The incorporation of this elemeaid the very concept of public
enterprise makes social objectives be defined wamck to enable the enterprise to
develop corporate strategies to attain them.

Public control: - ultimately, all enterprises whetlprivate or public are controlled by
their owners, the shareholders. For private entgpr we can raise two scenarios and
we will see if these scenarios are workable foripugterprises.

On the one hand, there is a strong block of shédel®who are in a better position to
exercise control. Family and trust-owned compaaiesgood exemplifications where a
group of shareholders control the management imgdbrtant policy matters such as
investment, expansion, pricing policies, top appoant, amongst other things. On the
other, there may exist a scenario that the shadetgplis widely dispersed to make
control by shareholders impracticable. This implWiedespread shareholding to be in the
hands of the average citizen and managerial comtralhe hands of professional

management.

In the case of public enterprise, the logic of pmulgontrol can be easily explained,
mutates mutandisThe government as an owner is neither anonymouspowerless
shareholder that exists at a distance from opersitad public enterprise. It is likely to
exercise managerial control on the lines of farbilginess. The government has out of
its volition established an autonomous body wittogporate personality of its own, and
it has handed over its management to a group ohges who act as trustees. Even if
the government is vested in the power to overséeypaffairs of a public enterprise, not
all of the decisions require approval of the goweent. Specific areas of such control

and the organ entrusted with such task of approead to be identified in advance.
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d)

Under such a framework, the government is indesdrasg the role of massive holding
corporations over subsidiaries.

Public Accountability: refers to the performancdluod enterprise to the satisfaction of its
owner. Let’s take again private enterprise andajhygicable measure of accountability.
Shareholders judge the enterprise on the basiseoflividends they receive. They also
evaluate it on the basis of the value of sharestihek market reveals, which is in turn a
composite of profitability, stability, growth prosgts and good will of the enterprise.
With public enterprise, the situation is more pevbétic. There is no equivalent of the
stock market, and dividend, if paid, would onlyeal/the financial performance and not
the multi-dimensional results expected of publiteeprise.

The problem may be reduced and accountability neaiyriiproved by defining the matter
the public enterprise is accountable for which cosgs the setting of precise goals
which have been set for the enterprise and theedgeédteria of evaluation. More of
accountability may be ensured by identifying thedyothe public enterprise is
answerable to by clearly stating who the evaluatwes This is about determining in
advance the agencies to which the enterprise epshich could be,inter alia,
supervisory authority or focal point for public ergrises, and the matter to be reported
to each of them.

Public management: this is optional requirement im@bsence does not detract from
the publicness of the enterprise. But its presemawvides evidentiary support for
publicness. Public management connotes that mareage(entrepreneurial decision
making/running process) is in public hands, withi fime managers acting as civil
servants. Public management is normally not reghadean indispensable element of the
public dimension because there are mechanisms rafitg over management of an
enterprise to private partners through what is éefrras management counteracting-out

yet maintaining ownership and control.

Generally, a governmental entity must meet the aliowo relatively broader requirements to be
called a public enterprise. If there is no publimension, there seems to be little or no rationale
for creating “public” enterprises by public-mandhtdate. Likewise, there would be no purpose

in calling it public “enterprise”, it would be ragh some form of promotional, developmental or
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regulatory agency but not public enterprise. Tragethe key parameters to categorize an entity
belonging to a parastatal family as public entsgariThe organs which do not squarely fit into

these categories would thus be excluded and aat@amtzther name and role.

Theoretically, the above yardsticks seem to be aldkand there is no reason not to use them
for the purpose of this writing, even though we dn&y concede that particular consideration is
necessary in certain practical cases. But ovehalabove-stated criteria are the definitionalstest
for filtering parastatals that are public entergsisand tell us nuts and bolts of what public
enterprises are. All said, public enterprises ast lunderstood in terms of the features they
possess rather than in terms of what they direatéy But we may define public enterprise,
having regard to the definitional parameters higitked above, as a corporate economic entity
with the personality of its own established by $gfive enactment or decision of governmental
organ to engage in the production of goods andfavigion of services for gain up on which is
simultaneously imposed a significant governmentahership and control to serve a specific
societal objective. Even if it may be difficult tnechanically transplant the definition to every
legal system, the definition can be uphold withi@lingredients, though to a varying degree,

owing to the nature of public enterprise as a us@ephenomenon.

2.3. The Interface between the State and Public Estprises

Public enterprises are created by the act of ¢ons@olicy of the government, being given an
autonomous status and conferred with juridical geaity. After all, government had the option
of running the proposed activity within its ownusiture as a government department. Indeed, in
many developing countries, an entrepreneurial @&gtis conducted departmentally, hence
departmental undertaking. The procedures and th&cbof such organs are similar to and part

of the normal administrative channels.

Presumably the decision to create public enterprugth an independent legal status is based on
the belief that the nature of the activity is bettenducted outside the rigors and rigidities of

government procedures and practices. The staterpreperation through these organs on the
ground that a corporate structure is more suitetiedousiness character of the undertaking and

that it provides a more effective means of assgsgerformance. However, in this course of
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action, the government has created a new politiaoagerial situation with the accompanying
problem of defining the relationship between itgeltl the corporate entity it has created. This is
actually the problem lying at the heart of publiterprise management. It is the optimization of
the linkage between the state and the enterprisehvi$h a key for the enterprise’s success. Of
course, the extent to which government would hgs/édands in the affairs of the enterprise will
be dealt with later in section on control. Assumihagt the relationship between the state and the
public enterprise is kept at its optimum (only e Eextent necessary), there are certain features

that characterize public enterprises vis-a-vis govental (administrative) agencies.

One factor that distinguishes administrative ages@iom public enterprises is money allocation
from the state. Administrative departments obtaimds every year in the form of budget from
the government treasury. Government funds are @gueto public enterprises only as initial

working capital with, in most cases, a conditionbaick payment. There is no fund allocation
from the state on a year basis. A state may, howéwevard public funds to public enterprises

as a subsidy usually to cure them from commereidlife or to enable them achieve a further
public interest. Subsidies are not budgetary ationa, they are exceptional funds allocated on

contingency considerations.

Public enterprises have purpose entirely differénmam that of administrative agencies.
Governmental agencies are entrusted with the thplkréorming essentially regulatory function.
They have the aim of civil service. Public entesps, on the other hand, have a corporate aim of
profit-making. Employees of administrative agencas civil servants, while those of public
enterprises belong to the industrial sector andetieir relationship is governed by different

legal regimes.

The mechanisms of operation of the two public b®diee considerably different. The official
rules and regulations employed by governmental @gsrare bureaucratic, rigid and delayed.
Their decision-making process follows strict praoes$, and generally they operate within a
situation of red-tape. Management of public entegs; in view of the profit motive and with
optimum governmental intervention, follows libeealdd flexible principles that enable it remain

competent and profitable in a competitive economy.
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The status and types of books and accounts isagbemnt of comparison between governmental
agencies and public enterprises. Since adminiggralepartments do not operative for profits, it
suffices that they record and keep balance shietistell the assets and liabilities of the agency
at a given time of the budgetary year. But entsgs; even if public, are required to produce, in
addition to balance sheet, profit and loss accdthadt shows their financial status as being in a
state of either surplus of deficit.

The two public organs may also be compared on diseslof the manners of evaluating financial

performance. The financial performance of an adstiaiive agency is evaluated by an exterior
body at the national level, by an organ equippet expertise and technique established for that
purpose by a legislature. Public enterprises wdidde their financial status evaluated at an
individual enterprise level.

With regard to payment of income taxes, governnieagancies are immune because they are
essentially expenditure entities. Their purposi® ispend the fund allocated to them as a budget
by central treasury for specified public objectivébey do not derive income in their normal
course of operations, and it is illogical to exppayment of income taxes from them. Public
enterprises, however, have the aim of commercigitpbility, whatever public purpose might
be implicit in them. They work for the reaping abfits (at least that is the intention), and this
profit constitutes a corporate income which becoamsopriate subject-matter for taxation. We

will have a bit more to say concerning this issuée later sections.

2.4. Public Enterprise versus Private Enterprise

There are many points of contact, as well as asedsparture, between a public enterprise and a
private enterprise. This apparently conflictingtestaf affairs may place a public enterprise in a
comparatively advantageous position on the one,hemd may subject it to a stiff situation vis-
a-vis private enterprises because they bear thgatioln of social achievement at the same time.
There also exists a relatively imprecise statuseshi-governmental enterprises that occupy a
place somewhere between public enterprises andtprenterprises.
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Given that the political economy of a state allossme times even encourages, the private
enterprises to flourish and that public enterprizls® operate in a competitive atmosphere, the
two entities are virtually similar in structure aogerations. All the essential elements making up
the enterprise dimension we have previously oulir@e shared by public and private

enterprises.

Nevertheless, the reality is that public entergrigperate within a bit modified, sometimes even
totally different, environment from private entegas partly because of the public nature
involved in their corporate life. Whether such #edential status confers upon them a privilege
or a burden remains to be seen, having regardetspkcific legal system of a state and to the
particularities of individual enterprises. Butjstpossible to forward certain factors that pertain
to public enterprises as compared to private copates, whether these factors create a

privileged position or a burdensome situation.

Public enterprises are usually created by a spstadilite. Their public obligations make them
susceptible to governance by special legislatiansl ordinary commercial laws serve only a
gap-filling purpose. But all private enterprisekeft formation, structure, management, rights

and duties, etc) fall under the exclusive purvidwralinary commercial laws.

Public enterprises have plurality of goals and rdithensionality of objectives under their belt.

They are assigned with, side by side with the prerfid, heroic task of achieving far greater
social results. This “social responsibility” is mntricate matter, it would have multiple faces and
cascades in many directions. Private enterpriseh®other hard, would normally have a single

goal, profit making, and they primarily judge thsiatus using this as a yardstick.

Both public and private enterprises owe accountgifilitimately liability) to the public. But the
accountability required of a public enterpriseubstantially greater in degree and scope, as can
be gathered from the ultimate public ownership dlgfothe representative of the state. A higher
degree of propriety or probity is expected in thagderations. They are to exhibit wider-scope
relationships and interlinkages that fairly coviee fpublic interest they are mandated to serve.

When we come to private enterprises, their veryeygimp and control is private so that it is
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hardly possible to make them conform to higheraamind moral standards other than requiring

them to operate in observance of the establisivesl & commerce.

There exists an external management control mesimaim the decision-making process of
public enterprise. An outside body (usually thetestar its particular agencies) oversees the
affairs of a public enterprise by indulging itseifmaking important decisions. The role of this
exterior organ and the extent of its involvementhia internal operation of the enterprise will be
seen later. The managerial sphere of private emdegis more often than not controlled by
professional managers that are part of the enserjself. Differently stated, decisions in private

enterprise are made at an enterprise level byganaronstituted at that very level.

It is also possible to ascribe a relatively monggtiml characteristic to a public enterprise. In a
situation where private economic endeavor is eraged, public enterprises venture on sectors
in which the private sector refuses to enter arriable to enter because of shortage of capital,
absence of short-projected profits or availabitifyrisk, or it engages in areas that exhibit high
public utility so that private venture is not faedr In such cases, we can say that public
enterprise relatively enjoys a monopoly over theise it renders and the activity it undertakes,
even leaving the extreme scenario of a socialish@mny where a public enterprise assumes a
monopolistic hegemony over all sectors as a mattegyolicy. In the active periods of public
enterprise occupation, therefore, private entegprido not find the way to carry out these
responsibilities. Nevertheless, a public enterpmisg step down from its relative monopoly once
it puts in place things that make private engagereasy, and this of course is dependent on the

policy of liberalization or privatization the stateay adhere to

Public enterprises can be placed in apparentlylpged position over private rivals by acquiring
artificial competitive advantages through varioesenment granted subsidies and immunities.
By artificial it means that the enterprise’s prégk is not the result of superior management
skills, more efficient technology, enhanced innawat better negotiating techniques or similar
economic factors; it is rather that the advantagereated by the state through taking direct or
indirect supportive measures. While such privileges/ be justified on the account of serving

the public interest implicit in social objectivas,may at the same time be the case that they
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prejudice against interests of the private secnod (discourage, and ultimately, eliminate them).
They may assume that position to regulate the ottrnofuprivate enterprises, and it is also quite
possible that they abuse their privileged statugerdfore, a government that cares for public
interest on the one hard and that encourages deighing of the private sector on the other
must come up with an appropriate law and policycamtrol and autonomy regarding public
enterprises. Below are some of the privileges exgolyy public enterprises over their private
outfit, with differing scope and degree from onatetto another and with varying institutional

arrangements across particular enterprises.

Monopoly power, artificially created and in a diéat context from that discussed previously, is
a manifestation of anticompetitive behavior. A stitm in such a position can shift costs on to
the activities in which customers are held captvehe monopoly and away from activities
where it faces competition. In other words, it as® economic profits from its monopolized

activities to cross-subsidize (or underprice) aés where it faces competition.

It is normal in the commercial world that businesgities may constitute their capital structure
or finance their operations by resorting to loaRsblic enterprises are no exception on this
regard. But the advantage they derive is that tdaeyborrow at tax-payer guaranteed preferential
rates, which artificially reduces borrowing cost$e lower credit guarantee employed by a
government enterprise, which could be explicit mplicit, would enable it to save enormous
amount on debt service due to lower interest rdtes.said that public enterprises have special
access to capital through the national bank whicdrantees public bonds at interest charges less
than market rates for private companies of companatks. By lowering debt costs, express or
implied, government debt guarantees artificiallpamce state owned enterprise’s ability to price

below rivals offering competitive services.

A related matter that indirectly puts public entesps in a privileged position but frequently
overlooked is the concept of captive equity. Heyechptive equity, we are referring to the
situation that, in public enterprises, equity skaaee non-transferable; the shareholding of a
person in the capital corresponding to its contrdsu cannot be withdrawn nor can it be

transferred to another. Owners who funded the gowent firm’s original capital stock are
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prohibited from deciding on or otherwise disposiafj their funds in the event of poor
performance. This is usually done by the use oéllegercion to keep capital within the
enterprise, and perhaps this is the unique feattigopvernmental control. Because of captive
equity, government firms are absolved from payingdeénds or block any expected return to
shareholders to induce the latter to contributetahpeturns to firm, and that artificially lowers
the cost of capital relative to that of a privatedwned trade entity. Conversely, public
enterprises are free to dissipate owner’s equityuilh consistent losses over time without fear
of the owners selling their equity stake, and tbhay use that lower cost of capital to subsidize

activities in which they face competition.

Public enterprises tend to be immune from bankguptrause they can operate for years while
sustaining losses long after private firms wouldehgone bankrupt as, partly, owners cannot
withdraw capital. The insulation from bankruptcynstraint confers on them an artificial
competitive advantage. The immunity from the dikeg of bankruptcy also implies that a
public enterprise may get into competitive benctmrdavorable terms and, therefore, compete
unfairly and inefficiently with privately controltecompanies. Further more, government firms
are often exempted from various taxes, on the gtafrthe social nature of their activity, to
which private firms are subject. Such an exempisoa selective subsidy; it arbitrarily lowers
public enterprise’s costs and thus raises its tgbid price below more efficient, but taxed,
private economic units offering competitive sergicdgain, certain state owned enterprises
receive direct financial support to defray capaald operational costs mostly in the form of
initial capital, increase of capital and financlaldgetary deficit. The benefit allows public
enterprises to price below those of more econotyiedficient ordinary commercial rivals and
raises their ability to unnaturally force thoseatss out by reducing the rival's share in the
market. Besides, public enterprises may not be cseip to follow market principles and
objectives; they may be guided by budgetary priesi@nd their services may not presuppose a
quid pro quorelationship. Private enterprises are greatlygriced by market forces and adhere
to the principle of economic rationality.

Public sector firms are often free from a variefyregulatory requirements which private

enterprises are subjected to such as, for instamcanti-trust prosecution. In addition, they may
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be exempted from certain health and safety regulsti or from quality and standard

prescriptions. Public enterprises can also easitypublic confidence over private firms and this
helps them to create a good association with timswoer/customer public. They assume this
privilege because they have a chance of publidioelahat makes them open their door for

public opinion, mostly due to their close relatiorthe legislative organ.

Dear student, the characteristics as well as thalgge-burden factors we have so far been

considering relate to the interface between whstte owned enterprise (including those under
majority shareholding by the government) and paventerprises. There may exist, as indeed
exists in some cases, semi-state enterprise airdféh&ures and contact areas in comparison to
private enterprises is even unclear. These send-staterprises, or combined corporations, or
associated companies, as may be called in diffdegad literatures, are business organizations
with state participation which are not parastatghaizations, but are in reality the expression of
collaboration of the state, as a junior partnethwrivate entrepreneurs, nationals or foreigners.
It signifies a joint ownership of a special typepatnership of co-ownership between private
partners and the state with the latter emerging asnority shareholder. This ownership of the

enterprise with state participation representsaasitional phase between public and private
economy and may justifiably be classified as paptiyatized ownership. There may be such an
arrangement in socialist-proclaimed economies tengorary basis, but the end is entirely the

opposite: transition to socialist ownership.

Whether the privileges we raised above can stilebpyed by these joint venture entities is
better addressed based on the particularities ef citncerned legal system. But if these
enterprises are assimilated to public enterprigese results the extension of the privileges to
the private partner in the joint holding and thisates a further discrimination between private

parties.
Generally, one has to be reminded that the charzatiens and privileges we considered above

are mere possibilities; they may not be practicakhibited by a state’s legal regime of public

enterprises. So, the particular features a publierprise possesses and the position it assumes in
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the economy are matters that are determined bypahtcal economy and legal system of the

state in which the enterprise exists. We will slydraive a brief look at the matter in Ethiopia.
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CHAPTER THREE
THE PLACE AND FORM OF PUBLIC ENTERPRISES IN ETHIOPI A

3.1. A Short Historical Review

The emergence of public enterprise sector in Ethiojg contemporaneous with the
modernization attempts of the state itself in thdyetwentieth century. Though there was no
clear economic policy of the state during that tirtlee state established some enterprises to
somehow satisfy its growing administrative needse Enterprises were established jointly by
the Ethiopian state and foreigners, the state Bdnkthiopia and the Ethio-Djibouti Railway
Enterprise being good examples. For purposes ofingaglear distinctions, we classify the
public enterprise history in Ethiopia in to threeripds: the Imperial regime of HaileSellassie,

the socialist Regime, and post 1991 onwards.

3.1.1. The Imperial Regime

Though not entrenched and developed, Haileselaggisne is known for embracing the free
market economic system. The absence of privateéatagtithe beginning despite the proclaimed
market economy had necessitated public sector engagf, and there were many public
enterprises established in response to the vanmgernization attempts. The government used

to run hotels, banks, shipping lines, etc.

Public enterprises were formed by the state adeamener and as joint ventures with private
persons, mostly foreigners, for domestic privatpitea were almost non-existent. Most of the
public enterprises were created in the form of pubbrporations as share companies. Though
the state was a legal entity with an administra{pelitical) capacity, it was a holder in these

companies.

There was, however, no comprehensive legal regimeerging state enterprises despite
existence of some scattered pieces of legislatioatsapplied to some enterprises. The separate
legislative instruments hither and thither did nonstitute distinct legal regime as to call it law
of public enterprises. Many of state enterpriseenduthis period were organizationally and

operationally similar to the private enterprisesd avere governed by the Commercial Code
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which came into application to regulate the prosiperivate business interaction. But there
were exceptional state enterprises that were éstiall by proclamation or order of the emperor

dedicated to the purpose of their establishment.

3.1.2. The Socialist Regime

With the adoption of the socialist precepts, therdregime was characterized by state
ownership and control of the major means of pradadfrural and urban lands, extra houses and
basic production and distribution facilities). Témadually flourishing private sector was a victim
of nationalization and sidelined to petty areas] an there was a dramatic increase in the
number of public enterprises.

The regulation of numerous public enterprises watettaken by executive organ entrusted with
this power and established for this purpose. Eddhe enterprises was independent from one
another, but the creation and management was akderby this organ. The governmental body
was empowered not only to manage the nationaliméergrises but also to establish new ones
when deemed necessary. The organ was responsitddotat aplan, budget and appoint a
general manager for each enterprise. Nonethelegwoved to be an ineffective body, and

consequently it failed to carry out its legal ohligns.

Realizing this so lately, public enterprises havingre or less similar output or input as the case
may be were merged together to form a corporalitie. corporation served as an intermediary
between individual public enterprises and the sta® a focal point between the two.
Nevertheless, the salient feature of public enieegrduring this period was that they were run
by executive departments. The enterprises werévwalalarge, but undertaken by an inefficient
and ineffective governmental department. So, marylip enterprises failed except some like
the Ethiopian Airlines.

Finally, we feel that it is legitimate to raise aegtion about why the Ethiopian economy had to
make a sudden shift toward adopting socialist mafceconomy. What necessitated the socialist
ideology and its economic system may be even &alriuestion because Ethiopia was not
under colonization immediately before that totaftstnlike many other African countries and
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had a regime marking an open prospect for the f@isactor to succeed. The case with other
African countries is a bit different, though itdgficult to say this was sufficient to induce them
to embrace socialism, in that it was the governntieait should carryout both the normal tasks of
administration and bringing a viable economic tfamaation, as the domestic private capital
was non-existent and the existent private sect almost entirely of a foreign origin and
control. Moreover, they perhaps have the fear #uapting the economic policy (capitalism)
advocated by their colonizers would indirectly cinite to leaning still on these countries
(neocolonialism). Based on these considerationsmag forward the following as probable

factors.

For one thing, socialism meant the collective ogllifor the political, social and economic
environments as a whole. The adoption of the palitand social organization of the socialists
necessarily meant the adoption of its economiaesysince it is openly claimed that they cannot
be considered in isolation. Secondly, it was beliethat there was no strong private sector, even
if a prospective potential, that was able to resptm the needy situation of the time. The
government inevitably had to take part in the ecoyioand the ruling class of the time felt that
the best way to fully get involved in the economgswhrough the internalization of the socialist
ideology. Thirdly, Marxism-Leninism gained widesade recognition preaching the evils of
colonial and neocolonial agenda of capitalist statdso the USSR emerged as a powerful
socialist state, and was very much ready to offelticimensional support to states embracing
socialism. This may have been an attractive offetlie Ethiopian political authority of the time
to attach itself to socialist economic ideals. Egsion of togetherness with newly liberated

socialist embracing African countries could alsaben a peripheral importance.

3.1.3. The Post 1991 Period

The Ethiopian state during this period has assuiwea forms: one is the Transitional
Government of Ethiopia (TGE) constituted by the 199ansition Charter, and the other is the
Federal Democratic Republic of Ethiopia proclainbgdhe 1995 Constitution. In both cases, the
role of the state in the economy is similar--chaimgthe role and participation of the state in the
economy with a view to encourage private economaeutaking. Here the state is not to pull out
of the economic activity completely; it is rathbat the state actively participates in the economy

while inviting the private sector to take over, amel can say that the post 1991 economic period
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is a mixed system where governmental undertakimgvamturing by private capital owners co-
exist. Having said the above as a general backgroue will look to the scope and relevance of
some existing laws concerned with such role ofstia¢ée. Governmental economic activity, like
we repeatedly said, is usually carried out thropghlic enterprises, apart from devising some
broader policy objectives. Below is a brief consadi®n of the various legal documents of public

enterprises following their hierarchy, startinglwihe supreme.

3.1.3.1. The FDRE Constitution

There are various provisions in the Constitutioat timdirectly refer to public enterprises. The
constitutional provisions are, as they are by thature, generic statements and they are stated in
the form that authorizes other state organs to camewith specific instruments of public
enterprises. Of course, right to private propestglearly recognized under Arts 40 and 41(1) &
(2) of the Constitution, entitling individuals take part in the economy in whatever means
including through the establishment of independemporate beings. All the same, the state is
mandated to pursue broader economic ends. Theugagioconomic obligations of the state are

carried out, among other things, by the creatiopuliflic sector enterprises.

Accordingly, the federal government has the dutyfawonulate and implement the country’s
policies in respect of overall economic social degtelopment matters (Art 51 (2)). The federal
government is also responsible for the developmeaiministration and regulation of air, rail,
waterways and sea transport and major roads (higd)was well as for postal and
telecommunication services (Art 51 (9)). This pardarly shows that the government executes
its duty by establishing its own enterprises. Theusé of Peoples’ Representatives, by its
supreme legislative power, is empowered to enaet tan the above matters (Art 55 (2)). Is can,
particularly, enact laws for the establishment oblg enterprises, and has so far created many
of them states of the federation also do have skauauthority over economic matters reserved
to them, and they can carryout their economic mimsdahrough the creation of public
enterprises of their own (Art 52 (2) (c)); it caparticularly, enact laws for the establishment of
public enterprises, and has so far created martjievh. States of the federation also do have
exclusive authority over economic matters resert@dhem, and they can carry out their

economic mandates through the creation of publierprises of their own (Art 52(2) (c)).
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The economic objectives that the constitution @ioet as a national policy principle do also
authorize the government to implement the saidativie through public enterprises. Article 89
specifically imposes upon the government to takeitpe and progressive measures to ensure
that all Ethiopians can benefit from the countriggacy of intellectual and material resources,
that they get equal opportunity to improve theioreamic conditions and to promote equitable
distribution of wealth among them. And public eptese is the open alternative for the
government to realize this objective. At the samef the government has a duty to make sure
that the design and implementation of economicgatsjand the corollary creation of a public

enterprise does not damage or destroy the envinoh{Ae. 92).

Furthermore, Art 41 expressly provides for economnd social rights of citizens and the
correlative duty of the government. By virtue oft Al(6), for instance, the state is obliged to
pursue policies which aim to expand job opportesitior the unemployed and the poor and to
accordingly undertake programmers and public wprkgects. Again, Art 41 (8) entitles farmers
and pastoralists to receiver fair prices for thpgoducts that would lead to improvement in their
conditions of life. The provision states that thieup of citizens, engaging in the agricultural
sector that is believed to be the back bone okttmomy, have the right to obtain an equitable
share of the national wealth commensurate withr tb@ntribution. The state bears the duty to
enable these people to realize their rights, acdntdischarge same through establishing public
enterprises. The Ethiopian Grain Trade Enterpfaeinstance, has a mandate of achieving such
end. Moreover, by virtue of Art 89 (4), the goveemhis constitutionally obligated to provide
special assistance to economically and sociallst ladvantaged Ethiopian Nations, Nationalities,
and Peoples. The government, in order to put irdatize this constitutional duty, can establish
and require enterprises of its own to avoid comfiaet in relatively developed metropolitan
areas and to expand and market their economic acidl sactivities in rural least developed
territories irrespective of incurring losses, fhey are able to offset these losses from the huge
profit they earn from its activities in developeas or even they may obtain subsidy from the
government for such. Public enterprises are betgipped with technological capability and
expertise, and thus their undertaking in theseddeataged areas would greatly contribute to

economic and social transformation. Or else theeguwment can appropriate resources from its
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profitable public enterprises in the form of prdditare or dividends to directly allocate same for

specifically benefiting the least advantaged sedrakthe population

Public enterprises could also be pioneers in tladizagion of the right to improved living
standards and sustainable development of Peoplaswda®le and of each Nation, Nationality
and People in Ethiopia (Art 43 (1)). Consistentlithwthe social dimension implicit in their
nature, public enterprises can play key role invigiag all Ethiopians with access to public
health and education, clean water, housing, foadsacial security (Art 90). Generally, the state
is not merely authorized to establish public erriegs but also has a duty to establish them in so
far as that is appropriate to discharge the varemsnomic and social responsibilities mandated

by the constitution.

The constitutional provisions on financial powersl gaxation particularly, though indirectly,
recognize the power of both the federal governraedtthe states to establish public enterprises
and to take away their profits in the form of taxiessum, the governmental establishment and
operation of business enterprises, despite the esgpmaffirmation of private economic
engagement, has a constitutional base and it caiit B8 strengthen its capacity to execute the

various constitutional duties and to fill in theapabilities of the private sector.

3.1.3.2. Proclamations

The constitution is very general in its expressjoasd of course makes only an implied
recognition of public enterprise. This generalitgshto be specified and therefore legislative
enactment is required on matters of public enteesti There exist a couple of principal laws
(proclamations) specifically dealing with publicterprises within the ambit of the constitutional

provisions. Let’s briefly examine them.

a) Public Enterprises Proclamation No. 25/1992

Public enterprises are predominantly regulated g taw. It was issued pursuant to the
Transitional Period Charter, under which a new eotn policy was proclaimed. According to

the new economic policy, the economy is open fovagpe engagement but the government
makes active involvement therein. There were a mundd enterprises that the Transitional

Government took over from its predecessor; whilaynaf these enterprises were retained by the
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new government, some were transferred (or intenoldx transferred) to private partners, some
dissolved and some held jointly. The general int@nthe legislator in this proclamation is,
therefore, as expressed in the preamble, the tegulaf enterprises that did not undergo
ownership change and that have to stay under gmesrncontrol, and those which may be
established when demanded. It is not intended plya those enterprises which are to be
transferred into private hands. We can furtherrirfes from the definition given under the

proclamation.

The definition of public enterprise is provided endirt 2 (1) as a “wholly state owned” entity

created to carry on for gain manufacturing, disttifn, service rendering or other economic
activities. Joint ventures with private enterprisesindividuals or others seem to have been
excluded from the application of the proclamatidhe definition does not tell what makes the
enterprise public, apart form reading ‘wholly statened “. But it is possible to infer some

elements of the public dimension we employed ingfevious section such as public ownership
(here exclusive state ownership). On the other hdredfact that the public enterprise operates
for gain reveals its enterprise dimension. Moreptlee phrase “economic or related activities”

depicts the open possibility for public enterptisenter lucrative sectors.

Question

In Ethiopia there are various organs (both governtaéand non-governmental) that engage in
commercial activities without formally assuming ttipmsition. For example, there are profit-

making entities that form part of the normal adrsirative departments, so called departmental
undertakings, yet unincorporated to constitute pul#nterprise proper. What stature do

departmental commercial ventures and other inforwalys of doing business have in the

Ethiopian corporate commerce?

We have said above that the proclamation was pigated during the Transition Period under
the Charter of the time. That charter also manages$tablish two tiers of governmental units —
autonomous regional self governments bestowed wihtain administrative and other
independence, and central government given ultimate superior power and control. In line
with such ultimate dominance, public enterprisesawe belong to the central government (Art.2

(8)). But a question might arise about the enfdrdig of this provision under the current
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federal structure, as the proclamation is stiketifve. States have their own constitutional power
to run public enterprises and the provision inghaeclamation that has denied autonomous self-
governments formed under the Charter the rightéate and run enterprises of their own is no

more applicable to states under the current feiderat

b) Supervising Authority Establishment Proclamatido.412/2004

Two intentions are expressed, as can be inferd the statements in the preamble and from
specific provisions. One relates to the governaoicenterprises that have to be under state
ownership whether by continuation of the previongor through creation of new ones. The
second intention is concerned with facilitating trensfer of public enterprises previously in the
hands of the state to private ownership. The thefrthis legislation is the establishment of a
governmental agency entrusted with the specifik taf controlling and protecting the
proprietary interests of the state in public eniegs with its powers and responsibilities clearly
defined in that very law. This governmental bodythe Supervising Authority, and has a
controlling power over both fully state owned pabdinterprises and partly owned enterprises.

This can be gathered from the cumulative readingro® (2) and Art 3 of the proclamation.

c) Privatization Proclamation No. 146/1998

This piece of legislation is not intended to regrifdne operation of public enterprises; rathes it i

concerned with the situation of ending ownershipamntrol by the state in public enterprises and
paving the way for substituted action by the pevaector. Article 2 (3) states that the
proclamation is not merely concerned with publicegprises as defined by proclamation No
25/1992; it also includes entities which may beiglested by the government as public

enterprises for that specific purpose.

d) The Civil Code and the Commercial Code

It may be worthwhile to examine the scope gfliaption of title 11l of Book I in the 1960
Civil Code because one might include public gmises under “Bodies Corporate under Public
Law”. This last phrase refers to the state and dhearch, and that title contains provisions

recognizing the state and its departments as fggabns and as capable of acquiring rights and
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incurring liabilities. Of course, the state haslagive ownership over the entities it establishes a
public enterprises. But public enterprises, possgsseparate legal existence from the state, do

not seem to be contemplated by the legislaturkigpart.

Public enterprises are excluded from the ambititdé Tl because for one thing, the provisions
do not apply to profit-making entities and, for #rer, the state is mentioned and accorded a
legal personality in its capacity of administratiomly, i.e., to render functions consistent with it
nature. The problem is that public enterprisesjkanbther profit-making entities, are not
expressly cross-referred to the application of@eenmercial Code. So, one might be wondered
by the absence of a lead to apply provisions ofGh&l Code and Commercial Code to these
profit-oriented parastatals in the absence of §igdaws. But having regard to the civil status of
public enterprises and by virtue of Art 4 of pr@8l92, the Civil Code provisions have a
complementary application. The general provisiohsiwal law that govern relationship of all
parties in that capacity such as contracts, prgpéstts and the like are applicable to public

enterprise affairs.

Coming beak to the Commercial Code, can we applyiibvisions to public enterprises had
there not been separate legislations? The statéghanchurch are excluded from the purview of
the Commercial Code. Art 4(1) of the code states tlodies corporate under public law, to mean
the state and the church, are not deemed to bersraden if they engage in one of the activities
stated under Article 5. They will not be excludédhey only participate (Art 4(2)) — meaning

that state activity would become proper trade subjeatter where it undertakes same in
partnership with other persons. Again joint vensuresolving the state are governed by ordinary

commercial laws.

The exclusion of bodies corporate under public femm the application of Commercial Code
provisions does not refer to public enterprisesabse, as indicated above regarding title Il of
the Civil Code, they have separate corporate existérom the state. Therefore, as it is a profit-
making venture and may probably enter activitisteti under Art 5 of the code, it would be
governed by the Commercial Code in the absenceseparate statute. But fortunately, we have

separate statutes of public enterprises. Still, Arof procl.25/92 recognizes the gap-filling
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application of the commercial code provisions,, ivehere provisions of the proclamation are
inadequate. There are also provisions in the pmeein addressing specific matters that

expressly cross-refer the matter to coverage o€tramercial Code.

3.1.3.3. Regulations

We have numerous Council of Ministers’ Regulatidhat address affairs of each public
enterprise. Every enterprise is to be created byidhuance of establishment regulations (Art
47(4) and Art 6), and therefore we have as manylatigns as the number of public enterprises.
So, it is not necessary to mention specific regutahere, and they are enterprise-specific

different in scope and content from one public gnise to another.

3.1.3.4. Millennium Development Goals

This does not constitute law, it merely equatesa tpolicy. Millennium Development Goals
(MDGs) are international ends to which states efwlorld aim. They are declaratory statements;
they are not legal norms so that failure to achiteen is not backed by sanctions. Since MDGs
are state-inspired, their realization is more pbbpattempted through the instrumentality of

public enterprises.

MDGs are eight goals that 189 UN member states agkeed to try to achieve by the year 2015.
The MDGs were officially established at the Mille&mmm Summit in 2000, where 189 world
leaders adopted the United Nations Millennium Detlan, from which the eight-goal action
plan, the “Millennium Development Goals”, was peutarly promoted. MDGs were developed
out of the eight chapters of the UN Millennium Daeltion, signed in September 2000. The

eight goals break down to twenty-one targets.

Ethiopia as a member state of the UN is a signgtaryy to the Millennium Declaration and is
currently aspiring to achieve the MDGs. Public gmtiees can directly or indirectly contribute to
the achievement of the goals and the realizatiotheftargets. Theoretically, it is possible for
public enterprises to have a big share in therattant of all goals. But public enterprises can
perhaps directly involve in meeting such goals (dredtargets thereunder) as the eradication of
extreme poverty and hunger, ensuring environmesustainability, and the creation of global

partnership for development.
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With regard to eradicating extreme poverty and leupg target is set to halve, between 1995 and
2015, the proportion of people whose income is tkaa one dollar a day and who suffer from
hunger. The economic endeavors of the state thrpughc enterprises to acquire the financial
capability to at least meet this number would emeag principal contributors. There is also a
target of achieving full and productive employmantd decent work for all, including women
and young people. The establishment of a publierprise generates huge employment
opportunity and is the key in providing jobs thait €itizens. Public enterprises, owing to social
objective, would undertake to ultimately serve alfuinterest whatever that might comprises.

The goal of environmental sustainability aims aeting the targets of integrating principles of
sustainable development into the country’s poliaes halving, by 2015, the proportion of
people with no sustainable access to safe drinkiager and sanitation. Public enterprises are
good economic instruments at the disposal of theemguonent to set examples for other
entrepreneurs by showing that a consideration gir@mmental and social utility of a project

will be decisive on that project’s success in teghrun.

Globalization as one MDG demands a governmentah@o@ capacity to endure in the free
flow of economic goods and services. Public enteggrmay provide such a capability. Because
they are intended to be professional economiciestitith a simultaneous aim of serving the
public interest, they are better ways to make abéal the benefits of new technologies especially
information and telecommunications that the curiglaobal relationship requires. They are also

pivotal in providing access to affordable essemtralgs in a developing country like Ethiopia.

Generally, MDGs are not laws, nor are they directtycerned with public enterprises. But as
goals, their realization can be best effected thinopublic enterprises. The dual status of public

enterprises helps the government to raise revemdi¢caattain the MDGs.

3.2. Types of Public Enterprises

Public enterprises may be classified based on trganization and function. Organizationally,
the establishment of a public enterprise may belangny of the three categories -- public
corporations created by statute; government corepagoverned by the same law as private

enterprises; and societies registered for the mar@d undertaking commercial activity. But, in
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Ethiopia, the last items have separate legal regamet they are referred to as cooperative
societies and not public enterprises even if thayehthe attainment of social purpose as their
goal. Functionally, public enterprise may be brgadlassified as financial institutions
(insurance, banking), promotional and Developmemtentakings, and commercial & industrial

undertakings.

For legal purposes, however, the above is not @ gtassification. A more useful division can
be made based on the forms of business organiztitegnassume. Much of the discourse on
structure centers on the relative merits of diffiér@rganizational forms, principally the
government department, the public corporation &edcompany. It focuses on the compromise
between public control and autonomy in pursuingidiues of efficiency and end realization.
The following except gives a background on the needautonomous organization of a public

enterprise outside the government’s structure.

Even though earliest form of public enterprise wasnost countries the departmental
form, there now appears to be a consensus that ot a very appropriate form. The
case against the department form is that it islhaceaucratic, prone to delay, has rigid
financial regulations, and does not provide room dommercial initiatives that seem
necessary in a business enterprise. Sometimescylarty in Latin America, the case
against the department is that it is part of theisture of administration which is corrupt
and incompetent, and that it is necessary to seheys independent institutions which
would be free from that machine. While the textboade against the department form,
and the case for more flexible and autonomoustutgins, is well-known, it is not
obvious how the different forms actually operate arhat the practical significance of
the differences are. Certainly may of the strickuagainst the department form are not
justified. It is possible to have separate budgetgensive delegations of power and
authority are possible, etc. To a large extent,tdwbook case is based on the European
economies, where the basic system is well establigind few people want public
enterprise to introduce any qualitative change. dhwimous institutions, conforming
largely to the modes of the private sector, butresding the weaknesses of the market

mechanism without challenging it, seem to be weted. But the major objective of
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public enterprise in the developing countries, weetinformed by socialist or capitalist
aspirations, is not to make minor adjustments ® glistem; the overwhelming case for
public enterprise is to transform the system. Githenodds which public enterprise must
work against in those circumstances, it is importtrat it be strongly backed by the
government. Equally, since the public enterpriseegarded as a key instrument of
government policy, its autonomy has little consitihal or economic justification. The
case for autonomy had to be based on consideratbe$ficiency and responsiveness to
policy. A heavy price may be paid for the distabetween the government and the
enterprise. The adoption of formal autonomous tastins leads t@d hocinterventions,

increasingly blurred lines of responsibility andighto the evasion of responsibility.

The above statements reveal, having carefully exadhthe pros and cons in establishing public
enterprises in the extreme forms of the departrapdtthe private form, the necessity of creating
a public enterprise as an independent entity iraanmar that preserves its allegiance and ultimate
answerability to the government. The next issueldvdlous be what form and structure would

represent the above-stated guideline. Below ised &ccount of the discourse on the corporation

and the company forms for public enterprise.

There are soma priori assumptions about the relative merits of thesefomms. It is assumed
that the public corporations are more responsiviaeédbroader governmental machinery, ensure
a better accountability of the institution, areieaso operate since they are forms for public
sector business endeavor, while such use of thep@&oynis regarded as somehow improper,
since the company belongs to the private sectas.dlaimed that a company form may be used
only if the government intervention is that of njoventure with the private sector. The problem
iS no neat technical distinctions may be made asliguorporations often carryout their
functions by establishing fully or partly owned qoanmies while the laws of companies
sometimes apply to public corporations. It is otitse difficult to come to any conclusions on
the relative merits of different forms; practicalyery known type of public enterprise is to be
found working well in some circumstances and badlgthers. Thus, it is extremely difficult to
say to what extent the performance of a particefderprise has been affected by the form that

the political authorities have given it, as to &el this factor from all the others is usually
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impossible. It is also not easy to identify thetemia for the choice of form, and quite often the

form seems to be an accident of history than basealcareful consideration.

The debate is even tied up to the wider, and noportant, question of the impact of form or
superstructure on the content or the base. Thaigneuld arise in different contexts. It may,
for instance, relate to whether it is possible tmdp about fundamental charges in the society
through law and institutional forms. Form is at dime regarded as very crucial so that the law
providing for the creation of public enterpriselikely to determine in large measure all other
organizational relationships. At another time, #Hileged decisiveness of the legal form of an
enterprise is eroded, or has proved illusory, ansl alleged that there is indeed no discoverable
correlation between the legal rights and obligatioha public enterprise and the quality of the
performance which it achieves. The question isriaigy fluid that conclusive, or even tentative,

answers are not possible.

Inherent in the nature of the discourse on fornpualblic enterprise is that while it is
understandable that some sort of relationship kEmwierm and substance (content)
exists, it is more difficult to explain the dimeoss and details of the relationship. The
form is not merely an empty shell; it is a devioe &n aggregation of resources, creation
of bureaucracies; the pursuit of goals and a veHmt entering into relationships with
other groups. In time the form can define and data the underlying problems, if only
by discovery its own limitations. But what impathas on change or what the minimum
fit between form and substance necessary to see sotaraction in motion is is an
important question that the dialectics of form asubstance needs to address. A
consideration of historical dimension of public emptise may partly help to settle this
issue. Public enterprises are subject to diffepgassures and constraints, and perform
different functions at different stages of the griowf a country, and it is unhelpful to
suppose that the same form and the same set @ibnslaips should persist through all
periods. Control may be more important in the estdges of an enterprise, while greater
autonomy may be required once the places of p@iay program are clear. It is also
possible that institutions which begin with consadde autonomy are brought under

increasing control in the course of time, not mefer economic reasons. A series of
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studies of firms/enterprises exploring key issuesr @ period can provide a useful basis
for the analysis of form in relation to its appriapeness for different economic activities,

and the degree of consistency at time and over, ame the nature of change over time.

The form is not independent of the larger sociatpal factors, although it is not easy to
isolate the importance of traditional forms and légal legacy from more direct political
and economic influences. There is little doubt tet legal corporation form owes its
appeal to historical factors. Britain evolved tbeni, and it was used in the colonies and
ex-colonies. The legislation as well as well asrtinetorical justification of it was taken
over from Britain, and little thought was given ttee very different politico-economic
environment and the very different underlying asgtioms of public enterprise in the ex-
colonies. And the continued influence of the comramand legal education system and
policies ensures that the form remains dominarch&nged political situation may affect
the choice of form; a conservative leadership megfep the company form, while a
radical leadership may be intolerant of the autopamplicit even in the corporation
form.

The choice of form could also be dictated by thatienship envisaged between the
public and the private sectors. The company formttie public sector may allow for a
closer collaboration with the private sector; italso the more convenient form if the
eventual destination of public sector undertakmgiivate ownership, as the transfer of
shares is the easiest way to transfer assets. réfiergnce of one form over another can
also be determined or at least influenced by eatdaonces. Western loan agencies have a
preference for the public corporation form, for #ezvicing and repayment of the debt is
more secured in this form and it is believed tdiagithe loan for public purposes;
equally, it has been alleged that countries of é&asEurope prefer to deal with public
corporations because the communist do not wane# with capitalist forms such as
private companies. Foreign private interests map ahfluence the form. They may
prefer the company form, since it facilitates dotleation with local governments, its
ideological connotations are more congenial fonthand it is a form in the structure and
operation of which they have special knowledge amgertise. It also connotes a
particular distance from the decision-making maehirof the government, and so allows
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a greater scope to initiatives by the foreign geveartner in cases of joint ventures. But
here again it is difficult to generalize; a foreignvate partner may prefer a corporation
form because it hides the reality of its own pgsation. In certain situations the easier
access that a corporation or even a departmendyl fpovides to the bureaucracy and so
provides ways to by-pass red tape for governmempiovals of licenses, work permits,

exchange controls exemptions, may lead the forpamner to abandon the company
form for a closer embrace with the government. Amte effective control depends less
on the legal form than on knowledge and expertisthe subject matter, the internal

organization of the enterprise, and the contracatelations between the private partner

and the government, the question of the form maymah exercise the private partner.

In view of the above background, let's now lookth@ Ethiopian case of form that a
public enterprise assumes. The Public Enterprisel&mnation (25/92) recognizes two
forms of enterprises — one is a wholly state oworggnization, i.e. public enterprise, that
is governed by the proclamation itself and the iothebusiness organization to be
established by virtue of Art 42(2) (a) and be goeer by the Commercial Code. The
Supervising Authority Establishment Proclamatiomo@ No0.412/2004) provides for
wholly state owned share compares and joint vesturevhich the state is a partner.
Finally, Privatization Proclamation (Procl. No.12898) allows the emergence of a share
company whose all shares are held by the state $rFor the purposes of our law, an
entity is to be a “public enterprise” only when gbeconditions are met — that it is wholly
state owned, that it remains under state ownerahipp control (not intended to be
privatized), and that it is governed by the segalegal regime of public enterprises (the
Commercial Code provisions serving only a subsydaplication in case there is a gap
left).

The law does not specify the form of the publicegmtise except stating that it is a
“wholly state owned”. Ruling out joint ventures passibilities of public enterprise form
as collaboration with a private person on a businassis is to be governed by the
Commercial Code, the public enterprise law envisagee of the two forms - the
corporation and the company. The partnership fogmtdé nature needs at least two

persons (individuals) with the personality traifgtee partners and mutual understanding
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between them given much importance; obviously publiterprises cannot assume this
form as the state is a single person and nevandividual to which personality trait may

be infested.

The company form is a private sector concept, astdiraption of this form by a public
enterprise would reveal its organizational similamvith privately owned enterprises.
There could be factors that would lead to newemiof public undertakings which
conformed to the private undertakings in organel set-up. Some of the virtues of
investing in the company form may be inferred fritgndefinition. Comprehensively and
in a legal sense, a “company” may be defined aassociation of many persons who
contribute money or money’s worth to a common stankl employed for a common
purpose, and the common stock resulting from theridmutors is denoted in money to
constitute capital of the enterprise and the pridgorof capital to which each member is

entitled is his/its shareholding.

One can easily gather that a company is a perdfitial, invisible, intangible, and

existing only in contemplation of the law, and lgeia mere creation of the law, it
possesses only those properties which the chaitiés areation confers upon it either
expressly or as incidental to its very existencgaiA, being created by law, law alone
can dissolve it. It is a separate form, and is bbepaf surviving beyond the lives of its
members. It enjoys perpetual succession and isremoital person. In addition, not
merely is it a legal institution, rather a legavide for the attainment of any social or

economic end.

The existence of a capital structure divided irftares also characterizes the company
form. For it is an association of capital theres@si as a matter of necessity the need to
recognize the extent of contribution provided bynmbers through entitling them to
certain rights regarded as extension of their righproperty. Members are to benefit
from the proceeds (and to bear risks) and to pess#ss in the decision-making process
in proportion to their contribution. Thus, divisiai the capital to shares and assigning
shares (bearing various rights) depending on dmuttan are in the nature of such

institutions of capital as companies.
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The main characteristic of a company form is limhitéability. The liability of the
members or shareholders is limited to the capmabsted by them. The creditors of the
company cannot obtain satisfaction from the asskits members, and similarly the
creditors of the members have no right to the assktthe company. Indeed limited
liability of the members is the reason why a gmeainy people invest their money in
companies. The following statements tell the imgace of limited liability:

Limited companies are off springs of a proved n&itgsi.e., that humans should be
entitled to engage in commercial pursuits withoetessarily involving the whole of their
fortune in that particular pursuit in which theyeaengaged.(...)

The privilege of limited liability for business delis one of the principal advantages of
doing business under the company form of orgaminatand the legal status relating to
limited liability is set to further, both theoretity and practically, the commercial

prosperity of the company more than any other statunferred by legislation ....It has, to
the advantage of the investor as well as of thelipulllowed and encouraged the
aggregation of small or comparatively small sumt igreat capitals, which have been

employed in undertakings of great public utiligrdely increasing the wealth of a nation.

Companies can be formed as limited by guarantseagithere are companies limited by shares.
In companies limited by guarantee, in addition tonoabsence of a share capital, a member is
required to provide a guarantee. A guarantee witlsbare capital does not obtain its initial
working funds from its members, but form some otbaurce (s) such as grants, endowments,
fees and the like. But that with a share capitalesits initial capital from its members, whileth
normal working (operational) funds would be proddeom other sources such as fees, charges,
etc. In this case, the guarantee is intended hdaree the financial position of the company as in
the case of a company limited by shares which nilyncaeates a reserve fund. A guarantee
company is not suitable for ordinary business psego However, clubs, trade associations,
research associations, and cooperative societigsenart to it.

Finally, it is noteworthy to highlight the classidition of a company to private and public.

Private companies are formed usually to run busimathin a family, a trust or the like, and a
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restriction is imposed on a maximum number of membks capital is pooled together from
certain persons only and does not admit membelshgxternal contributors. A limitation is laid
on the free transfer of shares, and the companyotassue negotiable (transferable) securities
though assignments are possible subject to fugtspany requirements (such as, for instance,
transfer only to members). There is no necessithadling a general meeting for decision-
making and may be done away with. These compadiest ®f confusion between management
and ownership in that, mostly, shareholders oresgmtative trustees also take charge of the
decision-making process. It is by virtue of the \abaharacteristics that a private company is
described as an incorporated partnership, combthigdvantages of both elements, the privacy
of partnership and the permanence of company azgioin. Private companies can keep their

affairs to themselves and at the same time enjatiraged existence irrespective of members.

A public company on the other hand is created @y ghblic subscription of shares through
offering prospectus, and thus public capital isat¥d. A situation of dispersed ownership by
shareholders scattered over a wide area emerggamithis makes it public), and it is likely
that management is taken by non-owning professioralagers. It is also public in the sense
that there is no legal limit on the number of membkand anyone with capital can join it, but a
minimum member number is stated. Public companyeastowed with the power to issue

transferable securities; decision-making by genaesgting of shareholders is mandatory.

Can the company form, as explained above, in theafer sector be taken to represent public
enterprise form in the Ethiopian law? By virtueAaticle 7 of proclamation No. 25/92, public
enterprises do have the personality of their owmllshave rights and duties, and, most
importantly, they have limited liability. Public esmprises are similar to company on this regard.
But the problem is that public enterprises goverbgdthe proclamation are “wholly state
owned”, and one might question the importance widthg into shares the capital exclusively
controlled by a single person and may logically aode that the company form for public

enterprise is not within the contemplation of the |

All the same, it is possible to say that even & #tate is a single personality it cascades into
different administrative agencies having their olggal existence, and consequently that a

company divided to shares so held by these admatiist departments may emerge out under
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the public enterprises law. Division of capitaldieares may provide administrative ease in, for
instance, the appropriation of profits and, aboleitainvests the entity with great measure of
independence in management conditioned by the owremercial nature of its operations with
the additional powers of issuing transferable séesr This entity resembles the share company
in Ethiopia, and the government has the option sthldishing a wholly state owned share
company by virtue of Art 47(2)(a) of Procl. No. 98/and Art 2(2) of Procl. No. 412/2004. Such
share company is to be governed by the commerod#,cand not public enterprise proper to be
regulated by the special public enterprise law.réhg also a share company form that a public
enterprise may assume pursuant to Art.5 of Proal. 146/1998, but with a different purpose -
converting the public enterprise to share companypfivatizing it as transfer through shares is

the easiest mode.

The corporation form possesses the combined feawfrgoublic law and private law — it is

wholly owned by the sate created by a special ®atefining its powers, duties and immunities,
and prescribing its relationship to establishedad@pents and ministries; it is also a corporate
body having legal personality with all the attriésitof personality, obtaining funds from

borrowing and its merchandise revenues (also aad#wrto use and reuse its revenue), not
subjected to the employment relationship, budgetpanting and audit laws and procedures
applicable to non-corporate entities. More impaditara public corporation is characterized by a
capital not divided to shares. The assets of aatation as such, taken as a whole, are not

divided into shares or stocks.

Public corporations are traditionally considerechadal centers for the governmental control of
various individual state enterprises, and they actmassive holding organizations over the
particular entities. The legal framework of corgamas is primarily concerned with the purpose
of guaranteeing the ongoing activities of the editsubordinate to them and creating the
conditions in which their economic unity can bewrd. To this effect, the corporation takes
over part of the individual enterprise’s exterrehtions (in the realms of supply, marketing and

supply) and handles them in a centralized way.

Relations between the corporation as a whole aradettterprises it comprises are of a dual
character, as they are relations of both civil addhinistrative law. Concerning relations of civil
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law, both corporation and enterprise act as indégeinand equal legal status. But the principal
sphere of their relations is on the administraplene, embracing such forms of management by
the corporation as planning, coordination and sug@n. In its relations with the ministry or

other department to which it is subordinate, theoomation is an integral object of management.
The key indicators of economic activity are estlidid for the corporation as a whole, not for the
individual units. The corporation itself lets angs@ns overall plan targets and other indicators

of the performance of its enterprises.

Thee are certainly corporation forms practicallyabBshed in Ethiopia, and governed by the
public enterprises proclamation - good examplesigpghe Ethiopian Telecommunications
Corporation as established by Council of MinistResgulation No. 10/1996 and the Ethiopian
Electric Power Corporation established by Coun€iMinisters Regulation No 18/1997. The
establishment regulations tell no detail aboutfdaures of a corporation form. It is not even
created in a manner that authorizes it to takerobof other enterprises and it seems to be an
independent legal entity carrying out all functiobg its own, even though a reasonable
interlinkage with some enterprises cannot be rwet What seems to be evident in the
establishment regulations that conform to the cpti@e of corporation in the context we stated
above is that it conveys a closer allegiance togtheernment for it is made to comply with the
social and economic development policies and pigsriof the government, and that it is a
mechanism through which activities more of servicedevelopmental than commercial are
undertaken. The fact that they involve and opemtbuge public capital may have also
influenced the government to prefer a corporatiormf for corporations are primary public
sector economic mechanisms. We may say that, iloki#) corporations are currently so-called
not because they are big enough to function asrigkhterprises of operative public enterprises
but because they are recognized as huge invesenéties carrying out economic and business

functions of their own.

On the whole, the Ethiopian public enterprise pao@tion does not state any clear form that the
enterprise is to assume. It doesn’t even make memti specific features of a public enterprise
apart from providing for certain general charastérithat every economic entity may possess.

And the majority of public enterprises establishedaccordance with the law bear the name
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“enterprise” and not any other particular form. The of public enterprises on form is very
general and the establishing organ seems to be giide of a discretion to specify the form that
the enterprise is to assume in so far as it futhls elements of the definition, like it did in

creating corporations.

Question

Sole proprietorships are not recognized by the Ceroral Code of Ethiopia as a corporate
form of doing business. Neither is a one-man compdwat is prevalent in common law
countries. Can public enterprises, having regardtheir definition as wholly state-owned,
assume such a form? Thoroughly explain.
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CHAPTER FQRJ
ESTABLISHMENT AND OPERATIONS OF A PUBLIC ENTERPRIS E

4.1. Establishment of a Public Enterprise

4.1.1. General Considerations

Before rushing into the establishment of a publintegrise, even when its importance is
irrebuttably justified, certain projects must berem out. Creation of such a public body of
economic significance cannot be an overnight pscesd there are various issues to be
considered before setting it up. In other words,aRistence of the public enterprise presupposes
the fulfillment of certain general pre-conditiori3etailed requirements may be needed by the
law to be met. Most often the law states spec#quisites. The law may also provide for the
general preconditions, but it need not do so. Beedhese general preconditions involve the
overall assessment of various factors from diffepmrspectives, they would be considered any
way even if not specifically provided by the lawo,Sn addition to or/and in the absence of
detailed provisions regarding prerequisites, cer&onomic, social and legal issues are worth

considering before the enterprise is set up.

The major economic condition would be ensuringdbesistency of the enterprise with national
plan or the national economic policy. Because puéliterprise would play a great role in the
economy, they should not emerge as underminingptiiey. It is about making an economic
choice, and this choice, whether positively or asely, would have a direct impact on
employment, consumption, savings, foreign exchamgmme distributions and other macro-

economic matters of national significance.

A feasibility study must be conducted so as to maksound decision, having regard to the
commercial viability of the venture. Cost-benefialyses must be made for the maximization of
profit or benefit based on the comparison betweerrévenue that will be generated and the cost
of establishment and operation. This is in turnieated based on a number of factors such as
capacity (size) of market, location of the entesgriavailability of raw materials and the like.
The feasibility study needs to take account of phg-back period of a public enterprise. An
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enterprise is not merely expected to forward cenpeoceeds form its profit every time, but also
it is to pay back through time the amount allocatedt by way of initial working capital.
Generally, enterprises with short pay-back periogl preferred to those with long back-pay
period. The state needs back the amount it expeondethe entity for pump priming, i.e.
channeling it into other investment fronts to ceeain opportunity for further resource
mobilization, or even for servicing its existinghdeFurther more, an enterprise (particularly
public) must not be seen in isolation from othepremmic and commercial entities. The
enterprise as “part and parcel” of the whole econarould necessarily have certain dependence
upon other enterprises, whether public or privatght from input supply through production
process to the distribution stage. Thus, the degfemich dependence and its probable effects

need to be included in the feasibility study.

Certain social factors could equally demand prionsideration. The creation of a public
enterprise may bring about undesired effects orsticgety. These potential social repercussions
need to be addressed beforehand. A manufacturitegpeise established in a certain area may
cause the eviction of the inhabitants of that a®a result of which resettlement would become
another problem. Such possible consequences mushdmaged before making decisions.
Environmental issues occupy a prominent part inbifuader social matters. An enterprise that
emits hazardous gaseous elements in to the adteases toxic wastes into the local water bodies
in the vicinity of the population necessarily tamgavith the right to a clean and healthy
environment which is an integral part of a consitinally and internationally guaranteed right to

life. Such negative externality must be done awdlg.w

The consideration of legal framework is an imparsubject matter. Legal constraints would be
remedied and the legal status of the enterprisddimeiclearly identified. The relationship of the
enterprise with the state and private rivals map dle a subject of determination by law. Prior
consideration of the legal regime would enabledgheerprise to know in advance its rights and

duties vis-a-vis the state and third parties.
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4.1.2. The Actual Establishment Process

The requirements that need to be complied witthéiddle of creating a public enterprise are
set out under articles 5 and 6 of Public Entergrif®oclamation N0.25/1992. The basic
requirement is the determination of capital, whickhe leverage of the enterprise over the years.
The amount should be known in advance. Capital haase two features. Authorized and paid
up. Authorized capital is the total amount of mormyits worth formally adopted for the
operation of the enterprise (Art 6(4). All the awilzed capital may not necessarily be paid
beforehand. A certain amount may have to be paatliance before the commencement of the
corporate life of the enterprise, and this contgpaid up capital (Art 6(5)). And any cash paid
as part of the capital is to be deposited in a bartke name and to the account of the enterprise
under formation. This would function as a secutaythird parties who in good faith deal with
the interim enterprise. Third parties are furthesiped to vindicate their rights and the
establishment the enterprise is reinvigorated by impermissibility of withdrawing the
deposited funds until the enterprise acquires sépadegal status (Art 5 (5)). There is no further
condition with capital payable in cash; it is thesy form of contribution. Capital could also be
constituted by in kind payments; this requires i to simplest form of monetary expression
through correct valuation by experts (Art 5 (1)(@a)he law has tried to make the expert
valuation of the property more reasonable in fim@nerms having regard to all the attendant
circumstances by requiring the appointed expertpripare a report containing a detailed
description of the property, the value given toheiem constituting the property and the method
of valuation. Up until the enterprise is formedge thody called the Supervising Authority
undertakes similar obligations to that undertakgnfdunders of a share company under the
Commercial Code for incorrect valuation of propertyntributed in kind and for all unnecessary

expenses made prior to establishment.

Then comes a decisive stage of issuance of leigisldor conferring on the enterprise the
capacity to live a legal life of its own. Articled the Proclamation expressly states that every
public enterprise is established by Council of Miars Regulation, and the enterprise acquires a
full-fledged corporate status only upon enactmémegulations. This same provision lists down
in a seemingly limitative manner the details ttreg €stablishment regulation is to contain. The

form, content and purpose of establishment reguratiof public enterprises are more or less
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similar, mutates mutandjdo the memorandum of association of private mssrorganizations,
especially share company even though the regultoa more authoritative and no additional
requirement of registration is necessary. Thredhef ten items that the regulations should
contain are unique to public enterprises — theestaht that the enterprise is governed by the
Public Enterprises Proclamation (Art 6 (2)), thaetetnent that the enterprise shall not be liable
beyond its total assets, and the name of the sispgg\authority (Art 6(9)). We don't find these
in the memorandum of association of share compaasprovided under Art 313 of the
Commercial Code. While these requirements can lberred from the provisions of the
proclamation pursuant to which the regulationsissaed, it is required that this state of affairs
should be expressly stated in the regulations Har legislative document is a direct authority
from which the enterprise acquires its existencke Tegulations should also contain the
statement that the enterprise may open branchds6(8)), but the share company memo of
association goes one further step to require theenaf branches, if any (Art 313(3), Comm.C).
The MoA of Share Company on its part contains ceéments that are not possessed by the
regulations, differences mostly pertaining to tharsholding and kinds of shares inherent in the

nature of public companies.

The issuance of establishment regulations and shbisequent publishing in the Negarit Gazette
would give rise to legal personality which in tusarrants the conferring of capacity upon the
enterprise. Article 9 of the Proclamation grantsagal capacity, which is necessary to
accomplish its purpose and to perform related #ietsv This type of capacity is limited to

powers incidental to effect the purpose for whicksicreated. This power is co-extensive with
the powers of all other economic activities and deds the enterprise to operate within the
general competitive atmosphere. Special capacittherother hand, as provided under Art 9(2),
refers to certain particular capacities withoutiling the generality stated under Article 9(1).

Most of the elements listed to constitute speaglacity are as a matter of principle attributes of
personality. To sue and be sued; to acquire, psssmen, dispose of (alienate), pledge or
mortgage movable or immovable property; to ent&w sontractual transactions; and to invest
money received in revenue are all manifestatiorspetial capacity and are of course attributes
of personality. Public enterprises are also endxustith special capacity to issue and accept
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negotiable instruments (commercial instruments)sierable securities, etc), and can also open
and operate bank accounts under such a capacity.

4.2. Capital of Public Enterprises (Arts 19-22)

Capital is an amount upon which the whole investmerbased. It signifies the permanent
liability of the enterprise and can be returnedpaid only at the time of winding up. The life of
the enterprise is conditional upon the maintenasfceuch amount and it provides security to
creditors. The importance attached to maintenaree lme explained by the mandatory creation
of legal reserve funds and the discretionary eistatlent of some other reserves.

The Proclamation provides, under Art 20, that theant of capital paid up before or during
establishment of the enterprise shall not be léss tone-fourth of the authorized capital.
Authorized capital, nominal or registered capita,is some times referred to, is the totality of
sums records as the maximum amount which the eigerns entitled to raise. Paid up capital is
that part of capital which is in actual possessibrihe enterprise or which has already been
transferred to the enterprise through payment.dihborized capital is to be fully paid up, fully
transferred to the possession of the enterprigdjmmiive years from the date of the enterprise’s

establishment.

The alteration of the authorized capital (increaséecrease) is permitted only after fulfillment
of stringent procedures. Why is capital of an grise increased or decreased and how? The
case with private business organizations is legitaty helpful here. Increase of capital is
induced by the expansion of the business activitiabe business organization. Capital of share
companies, for instance, may be increased by e isf new shares or by an increase in the par
value of existing shares (Art 464, Comm.C), andititeease is accompanied by an amendment
to the MoA as decided by the extraordinary meetihghareholders (Art.46@um423,Com C).
The company may raise capital by issuing new sharesturn for cash, paying off current debts
with shares, or capitalizing reserves or other fuatithe disposal of the company, and this is
referred to as equity financing; the company maso ahcrease capital through issuing new
shares by the conversion of debentures to shayagsbrting to loans, which may be referred to
as debt financing.
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The increase of authorized capital of a public gamiee, as warranted by expansion of economic
activities, is to be effected by allocation of fgnloy the government, as it did by providing the
initial working capital or to be paid out of thetrgrofits of the enterprise (Art 21, Procl 25/92).
Making the necessary changes, we find more ordessgar mechanisms with companies. And,
as with share companies, the increase is to beedabtirmally by Council of Ministers’
amendment regulations as impliedly mandated byA4) of the Proclamation. The Council of
Ministers has so far issued amendment regulatioitls mespect to increase of capital. To
mention some, the Ethiopian Airlines Enterprise aBsshment Regulation No. 81/2003,
Emergency Relief Transport Enterprise Establishnfiedulation No 85/2003, Ethiopian Seed
Enterprise Establishment Regulation No0.100/2004hidptan Electric Power Corporation
Establishment Regulation No0.90/2003, and Ethiopiiaslecommunications Corporation
Establishment Regulation N0.99/2004 are all amemdegislations concerned with increase of
authorized capital.

The reduction of capital in share companies magaused by losses (Art 486, Comm.C), or for
reasons given by auditors and approved by meefingti@4 cum375(2), Comm.C). The manner
of decrease is by reducing the par value of shardsy exchanging old shares for a lesser
number of new ones, without of course prejudicimg tights of third parties (Art 483um 489,
Comm.C). The case with public enterprises is nochmdifferent even if the reasons for
reduction are not explicitly spelt out; it could @enditioned by losses in the broader sense of the
term (such as actual losses, the gradual decreagmfiitability and market share, etc.) or by
governmental decision for purposes of privatizatidhe provisions of Art 22 also state in
particular that capital may be decreased due tpgsa by the auditors or where it was decided
to be decreased following a proposal by the manageboard of the enterprise to that effect, or
where the authorized capital has not been fullg pathin the legally stipulated time-limit. No
specific procedures are stated by the law as tartaener of effecting the reduction. But the
reduction cannot be undertaken in a manner thgugoes third party interest and creditor
rights.
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4.3. Name and Trademark

Name and trademark are civil attributes havingetfiect of individualizing an enterprise and its
produce/services respectively. Name is indeed eiardevice for exercising all other juridical
acts that legal personality and the resulting ciéypamtitle a corporate entity. An enterprise
acquires rights and incurs liabilities in its owanme; it brings a lawsuit and defends same using
its own name. So, there is a possibility for naméde civilly injured and to cause civil injury to
others. Thus, the law rightly specifies what nameusd look like and sanctions its use. Art 23
(Procl.25/92) gives a meaning to “name of an emigepas the name under which the enterprise
carries out its activities. It is mandatorily sthtthat the name clearly designates the activities.
The name should be displayed outside the premistee @nterprise, so that it be known to the
public. Name and its use should not offend pubtiltcy and morals and it must not prejudice the
rights of third parties. The failure to observe #imve obligations is penalized by an award of

damages by court or grant of injunctive relief.

A trademark is defined, under Art 25 Procl 25/92ttee name, designation, emblem or any other
distinctive sign used by an enterprise to distiaguts goods or services. In modern commercial
world, trademarks involve a huge economic turnoaed they have gone to the extent of
acquiring recognition by intellectual property laws law of trademarks fights against unfair
competition and abuse of same. An enterprise i8 feechoose any trademark at all since,
according to Art 140(2) of the Commercial Code, tilse of a trademark is not compulsory. The
use of a trademark presupposes effecting regstratith the appropriate government office and
publishing same in a newspaper of general ciranafirt 26(3)). The establishment regulation
does not have trademarks in its list, so publioiyst be effected if one is chosen. The use of a
trademark that contravenes or offends public pading morality, and that prejudices rights of
third parties is sanctioned by the court’s autlyotdt order an enterprise to pay the resulting
damages or prohibit the enterprise from using tiagleimark giving rise to the dispute by

granting on injunction (Art 26(4)).
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4.4. Operational Requisites and Mechanisms of PubliEnterprise Corporate

Objectives

There are two assumptions for according a pulblierprise with a corporate status. One is that
the organization is set up as a business firm aitidoperate in such a manner as to create
surpluses and adequate returns on invested capitalsecond is the simultaneous duty of the
organization to be an instrument of national poley to discharge some developmental goals.
These are only stated in broad terms and depicg#meral character of the enterprise. The
specific identification and articulation of the porate goals of each public enterprise is needed.
The statutes creating public enterprises would s corporate objectives stated. But these
statements of intent are inadequate for corporéanmg. They are more in the nature of
definition of the enterprise’s field of activitytsijurisdiction and powers. The goals tend to be
stated in highly generalized terms, as is implidit,instance, in the preamble or the definitional
provisions of the Public Enterprises Proclamatiom 85/1992 -- no priorities indicated, no
guantifications made, etc. On the other hand, legal document which defines the constitution
of an organization, it is prudent to provide foexibility and not to constrain growth and
diversification of the organization consistent witie ever changing corporate realities. In this
sense, the establishment statute would functiomrasenabling clause” that enables public
enterprises to devise corporate targets in a mataérsuits their own realities. The corporate
objectives could be generally reduced to the folhgnforms, with the possibility of further
specification:

-Financial and Commercial objectives

-Production and Productivity objectives

-Marketing and Service objectives

-Development objectives

-Growth objectives

4.4.1. Financial and Commercial Objectives

Because public enterprises would be the pioneess@al and economic change and the engines
of growth, profitability in purely financial accoting terms seemed an irrelevance. The case for
financial stability, commercial viability and adexa return on investment rests on the following

compulsions.
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Firstly, the production of goods and services éntasts and these costs cannot be wished away
whatever the idealist posture of the state maySbenebody has to pick up the bill as there is no
such thing as a free lunch. The assumption isttieatosts will be collected from the public or
consumers in the form of prices. If public entesps are unable to do this for whatever reason,
the resultant deficit will of necessity be passadmthe public exchequer. The deficit may result
from conscious underpricing on social grounds. @gecement forwarded here is that public
enterprises have an obligation to control inflatignforces and to provide goods /services to the
weaker sections of the society at subsidized réteslosses being referred to the broad back of
the state. The reality of the broad back of theedtas to be examined to determine whether the
beneficiaries of such underpricing are in fact ploer. It is ultimately the back of the tax-payer
and the plausible solution is direct taxation [gas$ve] so that the bill will be taken up by the
more effluent. But if taxation is essentially iretit, that is regressive in nature, the effect és th
exact opposite. In point of fact the budgets of hesveloping countries depend heavily on
indirect taxation. In this context, deliberate umuieing polices aiming to benefit the poor that
cover their deficit through use of indirect taxese sself-defeating and would place an
unnecessary burden on the financial status ofriker@rise. Rationalizing commercial objectives

in advance helps to avoid such an apparent cootrauali

Secondly, the source of funding has begun to chaipese days, substantial portion of
investment funds comes from borrowings from nonegomental sources such as development
banks, commercial banks, public debentures, fordmpms, etc. The lenders enter into
commercial transactions and the loans have to feresl with interest. This raises the question

of debt servicing, which is possible only if theeprise is generating surplus.

Thirdly, the burden of public enterprise has placedbearable strains on public budgets. Far
from promoting development, resources which coulveh been usefully employed on

developmental projects have now to be diverted a®ting public enterprise losses. Public
enterprises traditionally enjoy immunity from bamgtcy, and states more often than not find

themselves in the practice of bailing-out sick gmises under the guise of social purposes. But
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it seems that immunity is so rigidly establishegbublic enterprise, which the country itself does

not have.

Fourth and last, the creation of a public orgamrain the form of public enterprise is a
declaration of intent, or at least it should batthis expected to be financially viable. Othessvi
there is no need for the state to establish in émeh, for that can well be undertaken within its

own rigors.

The case for financial viability has been madestoaemphasize that the corporate objectives of
a public enterprise must have specificity in regerdhe expected returns on invested capital.
The next issue is how to do this and what constueasonable surplus. Below are certain

factors for measuring the extent of financial susptxpected of a public enterprise.

4.4.1.1. The Critical Financial Ratio

An appropriate financial ratio to assess the retwn investment of public enterprise can be
proposed by taking a look at the case of privatestment. In private ventures, source of the
invested fund is either equity participation of theembers (entrepreneurs, promoters, share
holders) or loans raised from financial instituspbanks or public debentures, or both. The debt-
equity ratio, the leverage, varies according tortlexcantile practices of different countries and
according to the nature of each entity. The charasftthe money coming from the two is not the
same; rights and obligations differ. Loans havbeaaepaid and they bear interest. The payments
have to be made irrespective of whether the firmaking profits or losses. They are thus in the
nature of costs. Equity on the other hand has hlaeacter of risk or venture capital; there are no

guarantees of return, and the dividends payablestated to net profits.

The investors are interested in the amount whidhbei available for distribution after all costs
are covered, depreciation accounted for, and istene loans as well as income tax paid out to
the government. The relevant ratio is thus postéarns on net worth — net worth constituting
shareholders funds and reserves.
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This formula, it is claimed, is conceptually valkdit not practically so for public enterprises.
Public enterprises have also a capital structurenims of debt and equity. But the distinction
between loans and venture capital tends to bedauffor one thing, unlike the private sector,
the source of funds, both equity and debt, is gdlyethe same -- the state provides the equity,
and the state provides the loans in most cases.afother, the debt-equity ratio is often
distorted. In some countries, investment fundspaoeided almost entirely as equity. In others,
the pendulum swings to the other end and the famesvholly in the shape of loans. In some
others, arad hoc50-50 formula is adopted. Furthermore, there pessibility that interest rates
charged on loans are below the market levels. laig be partly a compensation for discharging
social obligations or for undertaking low-profitaty, long-gestation investment. Whatever the
reasons might be, the underpricing of capital e®distortionary effects in the accounts. Thus, a
more meaningful formula for the public situationpe-tax returns on total capital employed.

Total capital employed includes equity, reservesgiterm loans (debts), and working capital.

4.4.1.2. The Rate of Return

This is the question of specifying the reasonable of return on total capital employed as
considered above. In terms of pure financial lothe, rate of return should not be less than the
opportunity cost of capital. The opportunity costcapital varies from country to country and
from period to period within the same economy. Tuerent level of interest rates and the

availability of risk are good indicators of the iedion.

Theoretically, there is no reason why this formsl@uld not be adopted and incorporated in the
financial objectives of public enterprises. It regpents the return which would otherwise have
been earned if the funds were invested elsewhdteirconomy, and this provides an insurance
against the misallocation of resources. But it wlonbt be a feasible proposition to apply it
across the board to all public enterprises, bectnesspectrum of public enterprise is very wide.
There are long-gestation investments and quickdgisl there are high profitability areas
catering to the rich and low profitability areagerang to the poor; some are capital-intensive
and others labor-intensive; some are monopoliesewsome others survive in the fluctuating
markets of the competitive world. These differencegst be recognized and it would be
impractical to demand the same rate of return fatirkinds of enterprises. So, it is better that the
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opportunity cost of capital be used only as a guiiaus, those enterprises which are more
favorably placed could be asked to produce retsuisstantially higher than the opportunity
cost; low profitability areas may get their retdixed below the opportunity cost of capital, but
even in this latter scenario there is an absoluteoff point that the return must at least meet

their debt servicing obligations.

4.4.1.3. The Portfolio Approach

Such proposal perhaps can resolve the dilemméffefeltial rates of return. The proposition is
that, at some central point in the economy (theistiy of finance or a nodal centre for public
enterprises), the total investments made in pud@ictor ventures are viewed as an investment
portfolio. The strategy would be to ensure thatagarage, the total returns from all enterprises
measured against the total investment in all ens&p would be equal to the opportunity cost of
capital. This would provide the necessary leveramenake adjustments in individual cases,
leaving the solvency of the portfolio intact. Tho$ course constitutes on indirect system of

cross-subsidization but it has the virtue of cormgrfinancial pragmatism with social realities.

This approach is the “bread and butter” of thedrational corporations. These MNEs also face
the problem of diversity in investment with varyingtes of return. Their solution is to regard
their entire system as a portfolio, as their sheakies in the market (stock) represent a
composite of all their operations put together. Hozernments of developing countries are
indeed massive holding corporations that contrizirge number of public enterprises from the

center, and can adopt the same formula.

4.4.2. Production and Productivity Objectives
Production is an integrated managerial disciplitécty takes into account productive capability,
availability of inputs and market situations. It tise essence of entrepreneurship. There are
dangers of excessive state intervention in fiximghsgoals.
) The targets take on an excessively central rolhomt adequate regard for financial,
marketing and service objectives and other pergdhreatters.

i) Aiming to achieve high production targets, a digrelgpf cost-effectiveness happens.
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iii) They are sometimes fixed without an eye to markitgb resulting in the
accumulation of stocks of unsold goods.

iv) In the worry to step up production, there is a o§kutting corners on quality.

V) As sometimes fixed in excessively aggregate tetormége) without considering the

value of various end products, it results in tretadtion of the product mix.

This is not to say that production targets showthe arrived at, it is rather to say that is stoul
be essentially an internal managerial exercise. ibhe of the government should shift from
production targets to productivity goals, from #tatic concept of absolute levels of production
to a more dynamic concept of productive use ofussgs and assets.

4.4.2.1. Capacity Utilization

This is a productivity goal which is a measure miductivity of machines and equipments. It is
about stepping up utilization until it reaches dptimum. There is unutilized and underutilized
capacity with the resultant waste of national reses and increased production costs, and the
realization of this target is very decisive. Goatsimproving capacity utilization have to be
preceded by a diagnostic analysis of why utilizat® currently low. For instance, if the reason
for current lower utilization is shutdown due tapil breakdowns, the remedial action would
simply be introducing systems of preventive maiatere. Likewise, lower utilization my result
from loss of work hours due to strikes or go sldackouts, the remedial action of which could
be improving industrial relations and negotiatinghwunions. If again it is known that lower
utilization is caused by production undercuttingedio power shutdowns, an improvement
measure may be taken by negotiating with power aaitiss or examining the possibility of
captive power plant.

4.4.2.2. Consumption Coefficients

The account of consumption coefficient is anothguadly important factor of productivity --
particularly of inputs (raw materials). It repretethe ratio of usage of raw materials to outputs
and determines the level of output with a givenstonption, e.g., of fuel, energy. A reduction

in energy inputs for the same output or an incréaseitput for the same level of energy inputs

68



would not only result in cost-efficiency but wouddso meet a pressing developmental goal --

energy conservation. It can also be used for iitercomparisons.

The factor may also involve planned “negative” @éncy, which in a sense means that the
government may justifiably direct a public entesprito utilize indigenous raw materials and
components in place of imported ones. This is betleto serve a developmental purpose of
import substitution, national self-reliance andeign exchange earnings/savings. This planned
restriction by the government might be motivatedtog lower cost of domestic items and their

ready availability.

4.4.2.3. Labor Productivity

This factor is an instrument of measuring humandpetivity. Governments of developing
countries are faced with the growth scenarios oggoverstaffing in public enterprise with the
anxiety of developmental goals of employment gef@raThis is a counter-productive policy in
the long run. Given a certain level of human skifisen the realities of the learning tendency of
human beings and given the level of automatiorms ftossible to determine the optimum staff

component in terms of numbers and skills profiles.

An allied and consequential issue relates to workns, which is tied up to the relationship with
trade unions and incentive payments. Patient diedgetween the government and workers on
participative styles of management and decenttaizaf decision-making may create the right

working atmosphere.

4.4.2.4. Total Factor Productivity

It is artificial to compartmentalize the above meas of productivity. The productivity of
machines, materials, workforce and money is a kightegrated network — highly interrelated
and one influencing the other. For instance, aagelevel of automation which is primarily a
measure of productivity of machines cannot be mmednl without a certain number of
workforces. Thus, no measure is made in isolatiatimer the sum total productivity of all factors
is to be considered.
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4.4.3. Marketing and Service Objectives

This corporate objective is about measuring theciffeness of the enterprise in its marketing
and service activities, and it's tested by lookihg enterprise’s performance vis-a-vis its main
constituency (customers, consumers, clients). Buogients of the products and services of
public enterprises are the ultimate judges of parémce. It is about establishing goodwill, and if
this is done, the heroic stance of achieving sauigéctives is an insignificance as goodwill is
nothing else than winning acceptance from the spckut unfortunately public enterprises do
not specify their marketing objectives in advance.

The design of these objectives is made by identfythe market. The market position of the
enterprise may be monopoly, oligopoly or the sta@teompetition; the location of the market
could be domestic or foreign; the supply-demandasibn might show shortage or surplus, the
product could be a luxury or necessity; and theineabf the customer may be industry or the
public. These variables and their consideratiomater@ery different marketing situations which
affect the character of the enterprise, the redatitrength of the buyer and the seller and the
social dimension. They influence the designing afketing objectives on the one hand and the

scopel/intensity of government intervention on ttieen

First, in a competitive position such as in expodrkets where supply far exceeds demand,
enterprises have to fight for their share in therke@ Their objectives have to include
competitiveness in terms of costs, quality andiserdn monopoly situations such as where the
enterprise is located exclusively in sheltered dsimemarkets where demand exceeds supply,
there is no compulsion of competitive firms. Markgttends to be neglected. Here comes the
real test of social role. Second, where public imiges are competing, government intervention
is unnecessary and unlikely as the market acts@soenic enforcer. In monopolistic situations,
the government emerges as protector of consumeosigh price controls, distribution and
independent quality controls. Again a vigilant goweent intervenes more in the case of
marketing and pricing of necessities than luxueynis of the affluent. The government has also
to assume greater responsibility where the enteps directly selling to the public than to
industries. Governmental intervention may again teeded in pursuance of greater

developmental goals. Public enterprises may beatk#&a broaden their marketing base so that
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they avoid concentration in lucrative metropolieaeas and provide to rural areas. They may be
forced to earn foreign exchange by engaging in gixygppart of their product while they can sell
profitably at home. Public enterprises competinthwheir private rivals may act as moderating
force to reduce the price line. They may also bieged to vary their product mix and produce
items relevant to average citizen such as low-dritextiles. All these matters can be
incorporated into the enterprise’s plans in ancedfit manner based on an open dialogue and
atmosphere of understanding with the government.

4.4.4. Developmental and Social Objectives

It is legitimate to ask the question: is there @hdtomy between “business” and “non- business”
aims of a public enterprise? If ideas like beingnadel employer, investing in research and
development, improving the quality of goods andvises, and responding positively to the
environment are in the list of social responsilgfitof public enterprises, it becomes paradoxical
that well managed private firms also follow sucljesbves. Successful private firms indeed
follow the above objectives and they do not do thatof patriotism or out of idealist view of
their obligations. It is rather because social sasds by and large attributable to commercial
success. It is precisely the public enterprise e financially successful who are good social
performances -- good employers, have long-term Idpuaental view of R &D, support the
environment, upgrade quality of goods and serviddsse with large deficits are worst
offenders from social point of view -- poor emplogiecut corners on quality, do not have the
means to go for R & D, no assistance for the emvivent, etc. Thus, there is no dichotomy and
no conflict between social and commercial objecjveith the success in the latter a pre-
condition for success in the former. The achievdaméfinancial viability, generation of surplus,
relieving the state budgets of the burden of disfiand contributing to resource mobilization is
by itself a major developmental responsibility. Tgr@ductive use of assets and the optimized
employment of resources is a matter both for econoamd social concern. Consumer

satisfaction is the discharge of an important dabégation.

Still there are social objectives which are not péithe normal business practice, and they need
to be disentangled from those making part ther€of.instance, there might be a phenomenon

whereby the government may resort to conscious rpndag for social reasons due to a
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political compulsion. This may constitute artifityadriving the enterprise into a loss and then
bailing it out by meeting the deficit. A subsidy ynalso be granted for covering the difference
between the real cost and the controlled pricea Bense, the enterprise secures the revenues
partly from consumer and partly from the governmand its profit and loss account remains

unaffected.

Making social objectives concrete and operationahe corporate objectives is determinant in
the overall success of a public enterprise. Thegtrha defined before the operational stage and
should not be @ost factorationalization of enterprise behavior, i.e., sbabjectives should not
operate as an alibi to justify commercial failuFée social goals should be capable of translation

into operational goals.

4.4.5. Growth Objectives

Public enterprises are living organisms havingeprgneurial life of their own. They have life
cycles which in some cases are extremely long. {teng development objectives take time to
attain. Thus, with the passage of time, along Withr importance in achieving long-lived plans,
expansion in coverage and amount, and diversifioain product and service of public
enterprises is a normal expectation. This is desigm a national frame of reference based on a

dialogue between the government and the publicrige.

4.5. Accounting and Auditing of Public Enterprises

As business entities, public enterprises are ergect exhibit prudent accounting practices. The
fact that they are created to attain a certainasgulicy goal on the behalf of the public makes
them amenable to high degree of compliance withbéished accounting principles, and marks
the importance of external auditing system oveffithencial record of the public enterprise. The

Proclamation provides for certain guidelines ofaasting and auditing.

4.5.1. Accounts of a Public Enterprise (Articles 2B81)
An enterprise, just like private traders and enises, is required to keep books of accounts
following generally accepted accounting princip(€AAS). Accordingly, a public enterprise

should draw up and maintain the two important antiag records: balance sheet and the profit
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and loss account. The provisions in the proclamatégarding the keeping of accounts are not
detailed enough. The proclamation promises thatsthpervising authority issues directives on
the details of the accounting aspect of the entrArt 27, second allinea). Meanwhile, there
are detailed rules in the Commercial Code. We ggolyathese rules on accounting matters not
sufficiently provided for in the Proclamation, birtue of the cross-referring provisions of Art 4
of Procl. N0.25/92.

According to Art 28(1), the accounting period gbablic enterprise is a financial year that is to
be determined (by the supervising authority). Tikisx bit similar to the accounting year of
business entities governed by the Commercial Céde §7), except for those businesses at
liberty to choose accounting year of their own. Timancial year is structurally and in
composition different from the fiscal year of pubfinance, that starts on Hamle 1 and ends on
Sene 30, but it may coincide with such timewisepiimciple the closing of accounts coincides
with the end of a financial year -- an enterpriggsticlose its accounts at least once annually, for
instance, for tax purposes. Closing of accountsrseto the working out of the whole expenses
and income, and finally to determine profit or loBke annual closing must be completed within
three months following the end of the financial yaad failure to do so may entail liability. The
enterprise is obliged to prepare an annual repontegards the state of activities and affairs
during the last financial year and their finanaguivalent, and the statement of achievements
and major plans/programs to be implemented in greoming financial year and the monetary

equivalent corresponding to them.

Reserve Funds- These are all profits preserved for the undertakind not forming part of the
capital, and profits not distributed as dividen#éls.enterprise has various reserve funds -- legal
reserve funds, technical reserves, etc. While legg@drve funds are imposed by law and are thus
mandatory (that is why they are legal), the esthblient of other reserve funds and
determination of their utilization is the discretayy power of the concerned enterprise. A public
enterprise is required not only to establish a llegaerve fund but to maintain it while it
continues its operations. This is effected by ti@msg 5% of net profits into it annually until
the reserve becomes 20% of the capital. Theresim#ar situation in the Commercial Code on

share companies (Arts 453,454,456). Its intendeghgse is to maintain the capital of the
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business entity, and particularly public enterpriggy utilize the reserve fund for covering losses

and unforeseeable expenses and liabilities.

Payment of Taxes and Duties The provisions of the Proclamation state thatréhevant laws
concerning taxes and duties would apply to enteegrifArt 30 [1]]. This means that the
enterprise will pay taxes and duties recognizethleyEthiopian law of taxation on all its taxable
activities. All the same, Art 30 (2) foresees thesraption of public enterprises from the
obligation of paying taxes and indeed gives licetasthe legislature to issue law to that effect.
The exemption could specifically be made of pubhterprise, excluding other corporate entities

from the privilege.

The taxation, and at the same time exemption, bfipenterprises is a relatively controversial
matter resulting in criticisms. Those who opposeatian of public enterprises argue that it is
impractical because demanding payment of taxes th@se entities amounts to the withdrawal
of funds from one purse of the state and transfgrit to another. They claim that, as taxes are
not the only sources of revenue for the governnasnthe state also derives revenue from the
profit that the enterprises it owns make, the craf® profit that is to be taxed is ultimately
channeled to the public treasury any way and thaingg a worth that will have the same
destination with the tax is nonsensical. Those wingport the taxation of public enterprises on
their part criticize exemption specially granted theese entities to result in the unequal treatment
of equals — that while private enterprises areddwee the same activity, public counterparts go

untaxed. They regard this circumstance as an upifadatice.

Nevertheless, the above criticisms do not seene tdeep-rooted for they failed to appreciate the
separate corporate existence of public enterpfged¥usiness purposes (even if not in strict
sense) from the government machinery on the ond, e the social aspects implicit in their
very creation on the other. Theoretically, andgtically, public enterprises have independent
legal existence from the state and are autononemag persons for all legal purposes. It has, as a
consequence of legal personality conferred upoa divil capacity of its own to be a party to
various juristic acts. It is legally separate arifecent from the administrative structure of the

state whatever other ties may it have with theestaid therefore the privileges and immunities
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available for the state in the conventional sers®ct be enjoyed by public enterprises. They
are entities established and striving for profitking, and they, like any organization that
ventures in commerce, are obliged to pay tax ofr gfit. Again, in case where private
enterprise and a public enterprise are engageleirsame activity, be it production or service
provision, it would be unfair to tax the privateeoand exempt the public enterprise. This creates
difference in venture costs between the privateidiwtare higher] and the public enterprise
engaged in the same activity. As a result, it poeduthe ill effect of discouraging the private
enterprise from competing with the tax-exemptedlipunterprise in the market. Furthermore,
public enterprises are big organizations with poénhuge turnovers. The government,
especially that of developing countries, needs fthisd to directly allocate it to specific
developmental projects. But the use of mere divdd@grased on net profit) scheme to take away
enterprise turnover into public treasury would bwhle to capture other big-sum turnovers.
Thus, use of taxation helps the government to neakerprises channel more revenue to the
treasury; it also operates as a financial contrecmanism over public enterprise activities.
However, a public enterprise may turn out to besaefficiary of legal exemption owing to its
social responsibilities. Even in this case it cdnbe boldly said that public enterprises are
exempted from tax because the exemption would haveiind activities which are non-
commercial, and any entity, not just public entegs, may benefit from such exemption if it

undertakes that activity.

In Ethiopian legal regime of taxation, almost alk tlegislations include public enterprises into
tax-paying category of persons though deductiorts etemptions may be granted in certain
justifiable cases. Thus, despite the Public EnteegProclamation’s provision for the exemption
of public enterprise from tax on its activitiesasvhole, the various tax laws recognize them as
separate corporate entities from the governmentobtige them as a matter of principle to pay
taxes. For instance, the Income Tax Proclamation 286/2002 regards public enterprises as
bodiesderiving income from entrepreneurial activitiedatherefore, as appropriate taxpayers
[Arts 2(2), 17, 19(1)]. This same law has excludeeim from the exemptions that seem to be
available only for the different levels of govermmeeon their revenue incidental to their normal
tasks of administration (Art 30(1)). Similarly, ethlegal documents of taxation include public

enterprise within the ambit of their applicationn@® may consult the Value Added Tax
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Proclamation No0.285/2002 (Art 2(5), the Turnoverx TRroclamation N0.308/2002 (Arts.2

(3),2(5)(6),2(12),6), and the Excise Tax Proclaoratio. 307/2002 (Arts. 2(3), 4, Schedule). All
these laws treat public enterprises that carryboiginess activities as “bodies” and accordingly
subject them to taxation on their corporate taxaluvities. As a matter of fact, all the latter
three tax laws envisage an indirect taxation thmatbee the public enterprise to meet its tax
obligations by increasing the normal price by thmoant of tax. This may happen to be

burdensome on the customer public which the ensapwere set up to serve.

Payment of State Dividends It is a fact of the business world that the pretfit obtained by a
legal business organization is ultimately to accmi® the patrimony of the owner or the
shareholders as the case may be. The state israer oivpublic enterprises, and it is legitimately
entitled to receive dividends on the capital it hiagested in public enterprise. The Public
Enterprises Proclamation No0.25/92 and the Distitloutof Profits of Public Enterprises
Regulation No.107/2004 both provide for the paynwérstate dividend.

The dividend devolving upon the state is accoufde@fter the determination of the net profits.
“Net profits” is defined as any excess of all rewerand other receipts over costs and operating
expenses properly attributable to the operationsheffinancial year including depreciation,
interest and taxes (Art 2(7) of procl, Art 2(2)refy). And state dividend refers to the remaining
balance after deduction of the transfers to thallegserve fund and other reserve funds from the
net profits (Art 2(9) of procl, Art 3(1) of reg).hlis, the amount for payment into state budget is
due after the actual cost of production and remwditare deducted, tax obligations met, and
allocation to reserve funds made. The public enFpsupervising authority is an organ
empowered to determine the amount of the dividedetgaid to the government from the net
profits based on the legal provisions and propot#he enterprise’s executive (Art 11(8)). The
supervising authority submits, under regulation 103/2004, to the Ministry of Trade and
Industry a statement on the annual net profitsvefye public enterprise and the distribution of
the net profits (reserved deducted). Under thegelatons, the net profits has two destinations--
60% as dividend to the government (Art 3(1)(a)) a@hd balance 40% to the Industrial
Development Fund (Art 3(1)(b)).
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The Industrial Development Fund is created by Rrmeltion No. 412/2004 (Art 13(2)), whose
financial sources are deductions from the net fwadf public enterprises (Art 13(2)). The
purpose of the fund is to finance the rehabilitatemd expansion of existing public enterprises
and to undertake studies of public enterprisesstediablished and to serve as the initial capital
of same (Art 13(3)) of procl. No. 412/2084mArt 6 of reg No. 107/2004).

Questions

1. What sort of liability may a public enterpriseds for failure to keep proper books and
accounts and to make necessary reports?

2. Public enterprises are created to partly serve public interest. But imposition of indirect
taxes (such as VAT, TOT and Excise Tax) providas thith the opportunity to effectively shift
their tax burden to the public. Don’t you think tiere is a contradiction? Comment.

4.5.2. Auditing of Accounts of Public EnterprisesArticles 32-34)

The correctness of the accounts of public enterpris to be verified by an external inspection
system. The supervising authority of public entegs appoints auditors outsiders to the
enterprise so that the latter would make an olyecsicrutiny of the accounts kept by the
enterprise. The supervising authority carries batdppointment when such power is not given
to the Auditor General under other laws, and mustedain that the external auditors so
appointed satisfy the criteria set by the Audit@n@ral and that they are free from any form of

influence.

The law imposes the duty of cooperation on all eomed persons in the course of auditing. The
law comprehensively states to the effect that arggn who has received, paid or expended or is
in charge of the accounts, the money or propertyhefenterprise being audited shall, when
requested, have the obligation to produce to thig@ns the accounts to be audited and to furnish
them with the necessary information (Art 33). Thal, persons having a direct or indirect
contact with the accounts of the enterprise arentdday law to offer help in the inspection
process whenever asked to do so.
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The power, duties and liabilities of auditors aimilsr to those of share companies under the
Commercial Code, and are indeed cross-referrdaetapplication of the latter via the provisions
of Art 34 of the Public Enterprises Proclamation28892. Thus, making the necessary changes,
Articles 373-376, 378 and 380 Commercial Code govire powers, duties and liability

assumed by auditors in the investigative procegasiblic enterprise accounts.

4.6. Managing Various Interlinkages

Interlinkages represent the cohesiveness of the 8sytstem and interdependence of various
factors in the economic game. In public enterpriggsrlinkages take on a managerial face -- in
their day to day operations managers are constéathd with external influences, pressures,
and demands from the government, customers, supgiiede unions, the physical environment,
the private sector and other public enterpriseg Mlanagement is supposed to positively deal

with all these interconnections.

In so far as the linkage with private enterprisedacerned, a state of competition and ultimately
a question of acquiring market share arises. Catigretdoes not necessarily imply economic
antagonism, and it could take a positive face basedialogue and exchange of information
between the two sets enterprises. The managemetiteofinkage not only is beneficial to

consumers but fosters effective co-existence adrpnses.

A linkage with workers/employees is a matter desgnattention. The shop-floor level or

industrial labor is perhaps a unionized labor casmpg workers who have the right to form trade
unions to enter into negotiations and industrigioacwith the management and to resort to
strikes. This is particularly unwelcoming to a lalmtensive enterprise. There fore, maintaining
industrial peace through the adoption of particigatstyles of management and incentive

mechanism would be a good sign of well-managedtyek

The relationship with customers and their protectgalso an issue for management. Customers
are the ultimate constituency of goods and senatesnterprises, and are in a right position to
judge them. The essence of there judgment (positiveegative) will have a direct effect on

consumer attraction and ultimately in marketingdpand services. Enterprises in monopolistic
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and oligopolistic situation may tend to disregandtomer interest, but its long term effect may

be adverse, and appropriate management is prederabl

Public enterprises will have a contact with the pbgl environment, whether positive or
negative. Some public enterprises, such as thogagerg in manufacturing, may produce
negative externalities on the physical environméiatt harbors human inhabitants and may
jeopardize the ecological balance. This situatiats the enterprise in a state of losing public
confidence and my face a legal action of publierest litigation type. Enterprises working in
conformity with environmental needs are in the apy@owelcomed by the public and this lays a
ground for success. This is a linkage that therprige cannot isolate itself from and that

deserves managerial treatment.

Public enterprises may have to make foreign cositaegpecially those taking part in imports
and/or exports. The link may involve imports of teology, raw materials, spare parts and
components; it may also relate to the employmengxgfatriate experts and creation of joint

ventures. Thus, these links force the enterpriseltpt a foreign policy its own.

Finally, the enterprise must worry about publicopn. The public opinion is actually the
composite of how many of the above linkages amdeand public enterprise needs to establish
goodwill which is the most valuable incorporealeasdy positively responding to the public

opinion.
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CHAPTER FIVE
STRUCTURE, MANAGEMENT AND CONTROL
OF PUBLIC ENTERPRISS

5.1. Organizational Structure

Though public enterprises exist for the purpossen¥ing a sensitive public interest side-by- side
with the profit-making end, they must be capableesisting the stiff competition exerted by
private enterprises. This means that they nee@dve Buitable organizational set-up and efficient
management systems so as to remain competent imanket. If the state owner directly
intervenes in the day-to-day affairs of the entegunder the guise of protecting its ownership
interests, neither of the objectives is to be Mét.had a number of public enterprises during the
previous regime, but they failed to realize theid® due to the administrator state’s direct and

improper involvement in the internal operationgtef enterprise.

We have already said in our previous sectionsgbaernment departments are inherently weak
to run commercial enterprises efficiently and omrgb business lines due to the existence of
rigid procedure, red-tape and delay in their furrgtig. This was the case during the PMAC
reign, and in contrast to the very reason forsgttip separate bodies to undertake activities of a
commercial nature, administrative agencies manégeadercise substantial control over matters
of day-to-day administration of public undertaking¢hile there must be a mechanism through
which the accountability of public enterprises be tstate owner is ensured, too much control
may destroy their efficiency and thus defeat they yeirposes for which they have been created.
The success of the public enterprise would be edshy efficient management alone when it
has to compete with private enterprises in the sseg&r. And efficient management would be
secured only when the public enterprise is entdustéh operational autonomy. It is being
cognizant of this basic per-requisite and in linéhva newly adopted economic policy that the
preamble of the Public Enterprises Proclamatiorvides in a comprehensive and expressive

manner that:
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It is necessary to create an organizational struetwhereby public enterprises can enjoy
management autonomy and thus enable them to beeffiproductive and profitable as

well as to strength their capability to operatedmmpeting with private enterprises.

Organization in this context refers to the struaittarrangement of the enterprise either/both
horizontally or/and vertically for the purpose tditing the relationship among and the functional
assignments of different organs within the entsmritself in order to achieve a certain
predetermined goal. It stands for the division aldcation of tasks among different units of the
enterprise and their coordinated functioning. Mamagnt refers to the whole acts of planning
the activities of the enterprise, allocation andrdmation of resources, supervision follow-up of
performance, and undertaking feedback /assessr¢hé avork/ so as to obtain utmost result.
Management involves making relational and sounds@ets concerning the above matters with

a view to derive maximum benefit out of the unddrtgs.

The organizational set-up spells out the decisiahking and decision-taking powers of organs
and their hierarchical relationship. The structureanagement and decision-making are
intrinsically intertwined matters as the organiaatil arrangement shapes the management
system. Three-level interconnected but separalgl@naational sphere is apparent: external — the
vertical relation with the state (state directiomfernal — the internal structure of the entespris
itself (structure); horizontal — the relation th@exprise has with other public enterprises, pevat
sector, and foreign capital (market factor). Legvihe peer relationship with other enterprises,
we focus here on the internal structure and detisiaking hierarchy of a public enterprise with

a subsequent discussion of the enterprise’s linkdcstate.

The Public Enterprises Proclamation contains prorgsthat set out the organizational pattern
deemed to confer relative management autonomy tip@rpublic enterprise. Article 10 puts
forth what the organization of a public enterpg$®uld look like and says each enterprise shall
have Supervising Authority, Management Board, Ganérdanager (and Deputy General
Manager as may be necessary), Management Comrtiibéenentioned under the seemingly
exhaustive list, but inferred from Art 16 (1) (I3hd the Necessary Staff (employees). The

supervising authority appears in Art 10(1) as ivégre part of the organizational set-up of the
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enterprise. But it is an organ belonging to the cakge government bestowed with the
protection of the ownership rights of the statercwgublic enterprise than an organ operating
within the enterprise itself for the enterprisesitn controlling organ that plays a role of limdi
extreme autonomy of the enterprise. This will benskater on, but for now our concern is the
enterprise itself as a separate body and its owernal structure that consists in Management

Board, General Manager (Deputy Manager), Manage@entmittee and the Necessary Staff.

5.1.1. The Management Board (Articles 12-15)

Boards may be established with different naturedifierent systems. There could be advisory
boards — that propose decisions and not make tlfiemstional boards — that make routine
decisions of the day-to-day affairs of the entegrior policy boards — that have wide powers
and make long-term decisions. The management lfaadoublic enterprise in Ethiopia is best
categorized under policy boards. According to theclamation, the management board is not
expected to exhibit high functionality; it is simplo formulate broad directions and policies.
Detailed managerial matters are formulated andwggdcby another internal managerial organ,

but of course within the ambit of the general pplaid down by the board.

5.1.1.1. Formation and Composition

The members of the MB are all physical personsi\{iddals), as juridical persons are not fit for
assuming such offices as boards. The number ah#abers is to be between three (minimum)
and twelve (maximum); the exact number, within tfieen range for a particular public
enterprise is to be determined by supervising aityh@Art 11(1)). Limiting the number to a
maximum twelve is deemed to be workable as thedbisathought to be a unit and making the
composition uniform is important. Twelve is an ideamposition for a collective decision by a
unit like MB; at the same time more number wouldkendecisions not swift as an increase in the
number of board members would increase diversiy titimately decreases the uniformity of
board decisions.

Modes of assuming office in the board are elecéind appointment. Election is carried out by
the general assembly of workers, and not more tranthird of the members are to assume
office by this method. The rest of the membersagmeointed by the supervising authority, and
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chairman of the board is appointed from among thd@ée supervising authority being an
executive organ of the state, it seems to be tise tlaat the government is having its own
personnel, who could be outsiders to the enterpiiséhe internal decision-making process of
the enterprise. Of course election or appointmertbibe made on the criteria of profession,
experience and competence. This serves the pugbosiigating election or appointment based
on mere political affiliation. The above criteris@ depict the relative consistency of state policy
with the need to run enterprises efficiently/preferally. Calling upon mere politicians to
assume office in the MB of public enterprise is diterent from allowing the running of the

enterprise by administrative agency.

An individual can have a membership in two non-cetimg enterprises. This clarifies the
possibility that an outsider to the enterprise rhagome a member of its MB. The term of office
of members is fixed to be minimum three years aagimum five years with reappointment or
reelection possible upon expiry. This has a vidtiexibility in board composition and there is
an open prospect for the accommodation of chanige.office term of members is not to expire
at the same time, and it seems that this is reduoemaintain the continuity of the decision-

making processes of the board.

It may be the case that a person withdraws from Ineeship in the MB before expiry of his/her
term; the law foresees such a phenomenon by redagmesignation and removal of members.
Resignation is the voluntary withdrawal of membrent his post. The effect of resignation is an
assignment of another member in the same mannirea®signing member was assigned and
this is done by the board consultation with theesuiging authority. Removal refers to the
dismissal (involuntary) of a member where there sarificient grounds that make him unfit to
continue his membership. The power to dismiss moke falls in the exclusive purview of the
supervising authority. The authority can removehtmected and appointed members, and where
the removal concerns a member elected by the deassambly of workers, the supervising

authority notifies the assembly for the purposeletting another in replacement.
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5.1.1.2. Powers and Duties of the Board

The MB of public enterprise acts upon its powersl a@ischarges its duties in a properly
convened meeting. The deliberation of the boambiglucted in accordance with the procedures
given in article 13 of the Proclamation. The powend duties of the board relate to the fact that
it is of a policy making nature. It lays down broadd long term directions, as can be inferred
from the fact that it convenes monthly - it medtteast once a month, even though it may do so

for more in cases of urgency.

The decision made by the board is a collectivityd #éhere is no such thing as an individual
decision by a single board member. A unanimousven& simple majority decision is deemed
to be made by the unit as a whole. Even the rolth@fchairperson of the board is limited to
exercising discretionary powers to call meetingsases of urgency and to offer a casting vote to
break a tie (Art 13(2) & (5)). His functions arengeally restricted to facilitating meetings so as
to make the board to be able to respond to demgradicumstances through appropriate and
timely decisions. So, final decision-making procieseever effected on an individual basis, but

at the board level (collective decision).

The law has conferred on the board a wide rang®wers and duties. Article 14 (1) entrusts the
board with on open-ended power to decide on padisyes that reside outside the purview of the
supervising authority. The MB is the highest dexismaking body at the enterprise level, but
not all decisions that pertain to the enterprise taken up it. There are certain even broader
policy matters upon which the government is to and if there is any role of the MB as regards
these matters, it is merely propositional. For #doainderstanding of the types and nature of
matters falling under decision-making sphere of M it is worthwhile to briefly touch upon
the relationship it has with the supervising autiyaven though we are bound to see same in the

context of controlling governmental actions oveblguenterprises.

According to Article 14 (1) and 11 (3), the powearsd duties of the supervising authority and
those of the MB seem to be non-overlapping, andoafse, in principle, they are not. It seems
that all residuary powers of policy-making that @@ assigned to the supervisory authority
belong to the board (just like the power divisiaivieen the federal government and the states in
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the Ethiopian Federal Constitution). It is providedh manner that the powers of the supervisory
authority or policy matters are expressly statedl that the remaining powers are reserved to the
MB. But still there is problem in distinguishinglmy areas belonging to the board and the SA in
some instances — there are issues over which lrgn® have a say. Certain policy matters
appear both in the exhaustive power-list of thea®d in the non-limitative power enumeration
of the board. Nevertheless, the apparent poweliconfay be resolved by having regard to the
nature of the say each of the organs has on theemmltseems that the type of say the organs
exercise on the same issue is slightly different.

The board has only an advisory, or recommendatangtion upon the issues while the SA is
empowered to exercise a final say. That is to gsypolicy issues are formulated by the board,
but would be submitted to the SA for approval. Bloard would simply recommend its policy
formulations to the SA to consider it, but it cahimsist that they should be accepted. The board
only proposes and the SA, as the final say restis disposes (even negatively by rejecting it).
What are these matters? The reading of the diffepeavisions in the Public Enterprises
Proclamation No. 25/1992 gives the following:

1) Arts 11 (10) & (12) (these do not directly appeathie powers and duties provision,
but validly inferred)
- investment plan of the enterprise (expansion)
- annual and long-term corporate targets of the pnger
2) Art 14(8) - periodic reports on the state of adieda of the enterprise and financial
reports. It is difficult to call this a policy matt but the report is normally expected
to be general in the sense that it is limited tecdbing or explaining activities of
the enterprise and its financial status in broadens. The board is to submit this
non-detailed information to the SA for final say.
3) Art 14(9) — increase or decrease of capital of éheerprise. The capital is the
foundation for the enterprise. It is thus somethtogdo with the life of the
enterprise, it deserves to be treated a policyanatt
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Like said previously, the abovementioned mattersndo fall within the supreme decision-
making powers of the board. But the board managqdaty influential role and thus it is vested

in partial policy-making powers.

Thus, in view of the above considerations, we categorize the powers of the board into two
based on the nature of the say it exercises. Tédmeseecommendatory power and final decision-
making power. The latter can be in turn divideditwo — exclusive power and approval role.
The recommendatory powers pertain to matters we hast considered above over which the
SA exercises final say. The final decision-makiogvpr refers to the board’s supreme decision-
making authority over matters that either it tal@s right from the initiation or that are

recommended to it by the general manager.

We preferably refer to the board’s power to renfiteal and definitive decision as exclusive

where the matter resides within the sole authaftyhe board right from the initiation stage

through creation to finality. Here can be includdidmatters other than those falling within the

competence of the SA either exclusively or by whyesommendation submitted to it (art 14

(2)). The board again exercises exclusive power appointment and dismissal of the general
manager, and determination of his salary and alhoegart 14(2)). The power also extends to
the inquiry of whether proper books of accounts laeeg kept, and ensuring the same (art
14(7)).

By approval roles we mean that recommendation épgred and presented by another body
(usually the general manager), and that the MB @at® it on a final basis. It does not, however,
refer merely to positive (acceptance) action, negafrejection) is also possible. The matters

subject to such role of the MB are the following:

% The employment, assignment and dismissal of offiéacountable to the general
manager, including their salary and allowance. €re@e usually department heads
directly reporting to the general manager (offigiadving no direct connection with
the general manager and other ordinary workersxalkeided).

% Adoption of internal regulations, work program abddget. Internal regulations

perhaps refers to work rules (such as safety rdissiplinary rules, etc) containing
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and specifying the function and conduct of theaasidepartments and individuals.
Work program has to do with the drawing of time &qe frameworks and the
specific type of task corresponding to the providede & space frameworks.
Budget should not be as broadly understood as gmbln public finance — it is

simply a sum allocated to carry out a specific @cbundertaken by the enterprise.

*.
°

Long-term loans and credits. This includes bothdwing and lending.

*.
°

Sale of fixed assets that do not affect the excstert the enterprise. What are fixed
assets? The proclamation does not define thisatiidle 78 of the Commercial
Code speaks of them to consist of assets useddikivg, assets not so used, assets
completely amortized and assets in the procesmoftezation. We can employ this
definition by virtue of article 4 of the Public Emprises Proclamation. Existence of
the enterprise is an issue of pressing concerhadhe supervising authority would
have some say on it. As such, sale of indispensegdets that affect the life of the
enterprise calls the SA in to the stage. It is thioly sale of assets that do not affect

the existence of the enterprise that the boardiodaterally approve.

Finally, the failure to carry out duties by the ba&ntails liability. Due care and diligence is
required of Board members. Breach of this duty Itesm joint and several liability to the
enterprise for damage caused by their failure.l&hes silent on liability to third parties. It may
however, be argued that since the board is fourdgasition inaccessible to third parties to hold
it directly liable, the third parties would vicausly claim liability from the enterprise. In any
case, we have a situation whereby a member caender an individual decision, but incurs
individual liability. This seems to be the practieay for redressing the damages as the board is
not a separate entity from the enterprise to bd hable as a corporate body, even though
members may be held liable collectively in theidiundual capacity. However, a member who

has dissented from the decision-making that catreedamage is exempted from liability.

5.1.2. The General Manager
Organizationally, the office of the General Manadmreinafter GM, is one of the few pillars of
effective management in the decision-making hiénarof a public enterprise. The GM is an

appointee of the Management Board and is accountalthe Board (Arts 14(2) & 16(2)), and
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thus comes second within the hierarchy of authaiitythe organizational structure of the
enterprise. His office usually carries out exeaufianctions. He puts into practice policy matters
decided by the Board, and he administers the ddffirs of the enterprise (Art 16(1) (i)). The
GM is the top management personnel who dischargestdsks of organizing, directing,
administering and controlling the enterprise as esenomic unit. In short, he is a chief

executive officer of the enterprise who runs thiegise and sustains its life on a daily basis.

The general manager is an agent of the enterptsxsavagency authorization arises from the
law (Art 18), and an enterprise carries out italeggtivities, acquires rights and incurs liab#i
primarily through the representation of the GM. idespecifically empowered to represent the
enterprise in all dealings with third parties andegal proceedings brought by or against it (Art
16(1) (b)). The GM presides over meetings of a rgament committee he establishes in
accordance with art 16 (1) (l) of the Proclamation.

Even if all the above functions seem to be dislynassigned to the GM, it does not mean that
the Management Board will not have any say atkalen the General Manager’s appointment
and dismissal by the board itself cannot be madieoprejudice of the enterprise. We don’t
expect distinctness of organs with distinct sayhim same economic enterprise. An enterprise is
an economic unit with interdependent systems sgivor profit realization, thus there must be a

sort of checks and balances in addition to liabgiat law.

The GM is responsible for all the tasks he is amsigto, and he is liable for any damage he
causes to the enterprise either negligently omirdaally (Art 17). Since he is an agent of the
enterprise, liability may come upon the enterptiseugh his improper actions and he is obliged
to redress such damage in accordance with reléaasstsuch as contracts, torts and provisions

in the Commercial Code.

5.1.3. The Management Committee
The Management Committee is an organ establisheshthyaccountable to the General Manager.
It renders an essentially advisory function. Itiads on the operations of the public enterprise.

The committee also deliberates on the progressispgand decisions of the enterprise. The
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Management Committee is an organ entrusted witask of assisting the General Manager
carrying out his executive functions in the entesgar

5.1.4. The Necessary Staff

Apart from stating in generic terms that every gurise’s organization contains the necessary
staff (Art 10(4)), the Public Enterprises Proclaimatdoes not have detailed provisions on the
composition and kind of staff. This is a mattet tefthe determination by internal regulations or
by the bylaws of the enterprise.

The staff in this sense refers to employees andevsrof the enterprise found at the shop floor
level; it includes the rank and file at the botterhere the enterprise actually operates material
activities. As it seems, the shop floor level dnestake part in the decision-making process. But
the fact that it is made part of the very organaaof the enterprise shows the importance of
such category for the life of the enterprise. As émterprise’s viability is highly dependent on
the performance of the shop floor level, a greaisateration must be made to achieve the most
out of this force by avoiding industrial disputésaugh, for instance, adopting a decentralized
decision-making structure, sustained training tgrage skills, and a scheme of performance
stipends.

Questions
1. Compare the organizational structure of public eptses in Ethiopia with that of
ordinary business organizations (e.g. share compamd identify its peculiarities.
2. Draw a sketch of the organizational set-up and toeresponding decision-making
hierarchy of public enterprises in Ethiopia.

5.2. Autonomy and Control of Public Enterprises

Public enterprises are geared toward profit-makingugh not solely so. The realization of such
principal motive won't be an easy task, particylarh a market-oriented economy wherein
private enterprises exert stiff competition. Thestbeway to overcome the challenge from the
market and to stay therein being profitable is tiglo making an economic choice in favor of

ideals of efficiency and effectiveness. And effimg and effectiveness are ensured when an
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enterprise is capable of exercising operationabraarny, of course as wide autonomy as its

success demands, and conducts its affairs freetfieroonstraints of state bureaucracy.

Does autonomy mean absolute freedom? Big no! Enean competitive market where private
enterprises predominantly engage, the state imessan the economy for regulating the
behavior of market actors through the creation exiegal economic policies. The market may
produce undesired effects if left unregulated. €hare, for instance, such market failures as
inflation and unemployment, and these macro-ecoaondtters are of course corrected by the
state. So, the perfectly competitive market is mye@n idea, and its reality is perhaps
unwarranted as it may produce negative consequamzkghe state has to intervene in order to
make sure that these repercussions would not é3fstourse, in such case, the state takes a
controlling measure on the market in generic caniexthe sense that no specific enterprise

referred to by the intervention and it is for all.

In the case of public enterprises, the state esesctontrol over them for some more reasons.
One is conditioned by ownership rights; anothethiat the state must see to it that they are
achieving the public purpose for they are creatdwlike in the case of market full of non-
governmental enterprises, the state exercisesatamwving down at an individual enterprise
level. Because of the abovementioned interestsg timeist be a mechanism through which these
organizations are made accountable to the stafgh&autonomy that a public enterprise should
have is a certain degree of freedom that the manageof the enterprise enjoys in making

decisions pertaining to the operations of the @niss.

5.2.1. Nature of Autonomy vis-a-vis Control
The dilemma of reconciling the necessary freedohaction of the organs of public enterprises

with their national functions is a genuine onas itlaimed that:

Almost every nation — whether it is developed ovettgping and whether its
governmental philosophy calls for maximum use dflipwor private enterprise, and
regardless of its basic form or organization — l@®n, or is now confronted with the
problem of reconciling the requirements of publitegprises for operational and
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financial flexibility with the need for controls tensure public accountability and

consistency with government policy.

It means that while there is no doubt as to thel reéeboth autonomy and control, the question
remains that of degree — what the scope of autorisragd to what extent the state stretches its
controlling hands to public enterprises and in whays. There could be various factors that may

be employed to draw a line of demarcation betwegoremy and control.

We may start with considering the types and nabfidecisions that may be made in relation to
public enterprises. The analysis of decisions nmatynmerely function as a tool of discerning the
touching areas between autonomy and control, lay thay help to identify the avowed theory
and objectives, to monitor the results of impleraéinh and to impose accountability. Decisions
can be redistributional, implementational, or regoily; and this may help to solve the apparent

dilemma relating to autonomy and control of pulelnterprises.

Redistributional (or high level) decisions may pertto some theory of distributive justice
concerning the development and allocation of tlseuece, to some set of values and social goals
to be realized. These decisions, in the form oicyand planning statements and legislation, are
nominally made by political executives, centralrpieng agencies or legislatures. They may be
highly politicized perforce for they can ostensilalffect the interest of significant groups, and
we might expect to be made in highly visible poétiarenas and by institutions and processes
designed for that setting. We can easily see thllipenterprises are not autonomous enough to
pass decisions having redistributional effects, emduch extent their conduct is controlled by

the political machinery of the government.

There also decisions concerned with implementatfodistributional policy — implementational

decisions. These may feature in many forms: mit¢aospng and budgeting specific projects,
awarding contracts, allocating, and many othersaations. Plainly viewed, public enterprises
are instruments for carrying out the broadly framedistributional goals. In as much as they
function as mediums of execution, they may havemtmke much of the implementational

decisions, elaborating and specifying the distidndl targets in a way that suits their
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operational systems. But, implementational decsimay also be passed by government such as,
for example, where a ministerial department mayehavexecute a parliamentary redistribution
decision. In this case, the analysis of the contert social impact of the decisions which

characterize the life and work of the enterprisg steow the extent of the autonomy and control.

Finally, there are regulatory decisions — thosecWhindependently review the legality or
wisdom of implementational (and occasionally radisitional) decisions. Schemes of regulation
exist both within and without a public enterpridts board of directors ‘regulates’ when it
reviews the decision of managers and others, atetpise lawyers perform such tasks when
they advise on the legality of an implementatiathetision. Regulation also takes place outside
the enterprise proper: ministers, cabinets, orgdnolitical parties, parliamentary committees
and questioners and, occasionally, courts may engmagegulation. These tasks should become
important when, and to the extent that, the enisgps implementing a scheme of distribution
which affects social interests. Regulation can beduas a means to vindicate redistributional
decisions when implementation has failed to achibaépurpose. Regulatory decisions are more
associated with control over public enterpriseutitoreview mechanisms within the enterprise
can be taken as an aspect of autonomy.

The nature and extent of autonomy can be deciphredgh scrutinizing the specific matters
related to the corporate life of a public entemprig/hat are (or probably are) enterprise matters
over which the enterprise enjoys full autonomy, &éimose seeking overseeing by an external

state organ?

Decisions of a policy nature are part of the emises corporate life. From our discussions in
the preceding section, we have said that the mamage of a public enterprise is not

autonomous with regard to the formulation of braagelicy issues. It has only a partial

decision-making power, either it only recommendshsdecisions or its sphere of action is very
minimal. It seems that governmental control isifiest here.

It is perhaps right to say that a public enterpsiseuld be given a great deal of autonomy over

personnel management. One of the principal purpagfesonstituting public economic
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enterprises in the form of a separate juristictgmperating commercially rather than in the form
of government department is to detach the stattiseopersonnel, and the scales of remuneration
from the civil service. The personnel of public eptise have generally the status of private
employees (employees in the industrial sector)ir tteenuneration is not tied to civil service
scales, their legal status is not subject to @eitvice disciplinary and other regulations, and
collective bargaining applies to the regulatioreofployment as it does in private industry. This
is based on the conception that public enterpisbesild as far as possible approximate to the

ideas of business management and not be tiedaselglto the civil service.

An enterprise should also have autonomy over it$1 dimancial management, except on
dividends devolving upon the state, payment ofsaa@ auditing of their accounts. There would
be freedom from the budget appropriation processhe very least for operating expenses.
Autonomy would be enjoyed free from the usual restms upon expenditure, from
governmental purchasing and contracting regulati@mserprises would be free to receive and
retain operating revenues, to apply same to opgratkpenses and to borrow in the open capital

market.

A public enterprise needs to have freedom in plagit activities, or to mind its business, in a
manner it deems best. The state-owner must actselffrestraint on matters residing within the
professional competence of the economic bodiegstdreated. The enterprise is presumed to
have been built on professional standards so beetonomic profitability and success of the
enterprise is ensured by giving adequate autonoraphere of action to the expertise of the
enterprise. An enterprise must have autonomy tgtasigstems that help it to flexibly respond
and conform its operations to changing technoldgaal economic conditions. Governmental
mechanism is relatively rigid on this regard, araksl not promptly accommodate changing
realities. A number of other factors may be raigeplistify autonomy of public enterprises from

the state.

5.2.2. Control of Public Enterprises
As sufficiently highlighted earlier, there is noegtion on the need of the government to oversee

the activity of its enterprises. The degree to Whibe matters over which, and the manner in
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which the state exercises control over public gmiges are important issues to consider right
now. We begin by forwarding certain indicators ohtol, and we will see the structure of

control over public enterprises in Ethiopia.

In principle, interference is permissible in caséactionsultra viresand in questions of general
policy concerning the safeguard of national intexeés to the mechanisms of intervention,
distinction could be made betwe@npriori and a posteriori controls. The former refers to
statutes and regulations defining and circumsagitiire powers of enterprises, the methods of
appointing the members of the managing board atetrdaing the composition of such boards,
and the machinery for prior approval for certainllwlefined transactions or undertakings. The
latter, ex postcontrols as sometimes called, come into picturéh wegard to the manner and
degree of supervision exercised by the concernedrgmental department and by parliament.
Control in accordance with prior settled standasdsiewed to be better asx postcontrols,
allegedly, cause tensions on the parastatal wiichd veryraison d’étreof this organizational
form. A priori control mechanism leaves little oo space for discretionary authority of an
official or a government committee for a statutev lmay with advantage define the status,
powers, and functions of the organs of the parastat egislation could also define the
relationship between the state and the enterpriiesalteration of their share capital structure,
liquidation, amalgamation, etc. These are decisioingrinciple which require government’s
involvement statutorily prescribed. On the othendhadiscretionary control schemes that give
powers to oversee the enterprise based on peratimal are not looked at favorably by entities

such as enterprises.

The state can exercise control over public enteggrihrough its various organs that are outside
the organizational structure of the public entegsi There can be a parliamentary control.
Parliament by its nature cannot closely and effetfi control functioning of individual public
enterprises. But control of a general nature caexsgcised. Members of parliament may pose
guestions and elicit information on important matteelating to public enterprises, and may
cause a full discussion by the parliament if thigjestct-matter is of a sufficient importance. This
is a superficial control as it may end up being atter for mere debate by individual

parliamentarians and it may not result in decisiaking.
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A more effective method of control is exercisedotlgh specialized committees on public
enterprises. The enterprise is required to subepbnt of its activity from time to time, and

auditors would check the accounts of the enterpfi$® committee would then examine the
report and the accounts. It examines in the contéxautonomy and efficiency of public

undertakings (i.e., it does not intrude into thdydaffairs); it inquires whether their affairs are

being managed in accordance with sound businessiplies and prudent commercial practices.
The committee would then recommend its findingth®parliament for consideration — whether
to approve or reject the report and account ofipudsiterprise as it examined, but it cannot insist
that its recommendation should prevail. There shbel a fair number of committees to examine
within a reasonable time the functionality of agmmumber of public enterprises. Of course,
matters of government policy as distinct from bass functions of public enterprises, and
matters for consideration of which machinery isabbshed by any special legislation under

which a specific public enterprise is formed, axeleded from the purview of such committees.

There may also be a mechanism through which thieigugl can exercise control over public
enterprises through its decisions so that the priser would not arbitrarily act in contravention
of legal obligations and in disregard of contratts@pulations. It is obvious that a public
enterprise, even though state-owned, has a legabmaity of its own, and is a distinct and
separate entity from the government. And in somantees, there is what is termed as
“privileges and immunities” clause granted in fawdrthe state and its employees (may for
liability in contracts, torts or any others). Thats is immune from court proceedings that may
be brought against it by individual complainantscartain matters. A public enterprise is liable
as any other incorporated body, and it cannot etfijoge privileges. It can be sued in court under

ordinary laws.

Questions
1. What is the scope of judicial control in Ethiopia?
2. Can the broad principle of “Exhaustion of Admingtive Remedies” be invoked by
public enterprises so as to relieve themselves famat least postpone, a court action
against them?
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The most influential control is undertaken by tlvgynment, i.e, the executive department of
the state. It is necessary to ensure that pubtiergmnses follow national policies formulated by
the government and that they do not misuse thatustpower under the guise of operational
autonomy. Control is exercised through various wgygernment retains the power to appoint
top personnel and also the power to remove them.ekample, in our case, government
nominees are included on the Management Boardhitjigest decision-making organ at the
enterprise level. According to article 12(3), aadetwo-thirds of the members is appointed by
the government, and, pursuant to article 11(2)irctemship of the board is assumed by one of
these government-appointed members. Importantidasisn the enterprise’s management may
be subject to governmental approval (one may comsticles 11(8-11), (12), 14(8) & (9) of
Proclamation N0.25/92). Auditing of accounts of #rgerprise may be made by government-
appointed external auditors (Arts.11 (4), 32), swivject to the auditing that may be carried out
by the office of the Auditor General under the matecf the legislature. Because it considerably
affects the proprietary rights of the state, cadmtgenditure exceeding a particular sum requires
prior approval of the government. There may alsa peovision for the power to issue directives
and orders by a concerned governmental organ,hasightovides a formala(priori) scheme of
control (Art.47 (4)).

Governmental intervention is also necessary becafseéhe need to maintain sectoral
relationships between various public enterprises.ifdividual public enterprise is part of the
whole economic system, or it is necessarily pathefpublic sector economies at least, and thus
the government has vested interest in shaping dhduct of the enterprise in a manner that
maintains sectoral balance. The enterprise is aftereated by the government as one economic
unit of the system, and it is supposed to waivéagerfreedoms of deciding its own economic
projects for the purpose of the interconnectioetshtred by the government in the public sector

economies.

In Ethiopia, governmental control of public entésps is exercised by specified organs: the
Supervising Authority, the Ministry of Trade anddurstry, and the Council of Ministers. The
whole range of public enterprises are to be overfgethese organs hierarchically and in their

respective competence. In some countries, theveha& may be called sectoral control. That
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means a public enterprise engaging in a certain@o@ activity is controlled by the immediate
concerned ministry or agency — an enterprise verguin building and construction is, for
instance, controlled by the ministry of infrasturet, that engaging in broadcasting or printing is
answerable to the ministry of information, etc. §'hiechanism produces an effective and useful
control because the activities of both organs aklynrelated, but it may be problematic in itself

in directing inter-enterprise relations unless dedy another measure of control.

a) Supervising Authority
This is an organ designated by the Council of Merswith a view to protecting the ownership
rights of the state (Art 2(2), Proclamation No.Z5/9This shows that it belongs to the executive
department of the state and is not part of therpnge’s organizational set-up though it appears
in the list under article 10. It is even expresggognized as autonomous federal government
office having its own legal personality (Art. 3(Broclamation No. 412/2004). It has its budget
allocated by the government every year (Art.11) émglrequired to keep complete and accurate

books of accounts (Art.12).

Nevertheless, the supervising authority contemgléte Procl.No.25/92 and that established by
Procl.N0.412/2004 seem to be different. Under PxucP5/92, there seem to be as many
supervising authorities as there are public enigpr(Art.6 (9), 10(1), 47(1) (b)), and is to ave t
designated by the Council of Ministers (Art 2(2ycd7(1) (b)). But under Procl.N0.412/2004, a
single authority is established (Art. 3), and itedanot apply to public enterprises for which
specific supervising authorities and designatedothyer laws or decisions of the government
(Arts.2 (2), 14).

Supervising authority established under its Estabtient Proclamation N0.412/2004 exercises
four forms of functions.

1. It is vested with the power to cause the establetirof new enterprises. It particularly
exercises this function in sectors where privateerpnises could not participate ‘for
various reasons’, and which will be bottleneckstfer overall economic development if
not remedied (Article 5(3)). For discharging this,is required to undertake project
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studies (Art. 6(2)(a)). In a sense, this functidsoacarries with it the SA’s power to
oversee the enterprise it has caused to be estadblis

2. As the name indicates, the SA is mandated to siggeand control the management of
public enterprises already in existence with a vievprotect the ownership rights of the
state (Arts.5 (4-5), 6(2) (d-i), (k), (m)). Moreoy¢he realization of protecting ownership
interests of the state in public enterprises ie@ffid when the SA offers the necessary
support to public enterprises in helping them attaigher level of capacity utilization
and the employment of better management systemteahdology so as to improve their
performance and maximize their achievements (Af2))5 It undertakes studies and
provides guidelines to this effect (Art. 6(2) (c)).

3. Whenever there is a need and necessity to undetbalk#on and amalgamation of public
enterprises, it undertakes appropriate studies sufmhmits recommendations to the
Ministry of Trade and Industry (Art. 6(2) (j)).

4. Lastly, and most importantly, it is mandated toetall the necessary measures to

implement the privatization program.

The SA contemplated by Procl.No.25/92 also undegdiour forms of activities, with some
slightly different from that of the recent Proclaia and also there are overlappings.

1. From the very outset, the principal purpose foroha SA is to be designated is to
protect the ownership interests of the state (2(2)). To do so, the law confers upon it
powers as enumerated in Art.11. This basic functorerlaps with that under
Procl.N0.412/2004.

2. It proposes amalgamation and division of publicegises to the Council of Ministers
(Art.11 (11)). This is something decided by the istiy under Procl. N0.412/2004.

3. It has the power to propose transfer of the enterpr its management in any manner
(through sale, etc). In other words, it proposegapization of the enterprise (Art 11(11)).

4. It proposes the dissolution of an enterprise. Thi®ot provided in Procl.N0.412/2004.

Both SAs belong to the executive department of dtage. But Procl.N0.412/2004 expressly
recognizes it as an autonomous federal governnféoé @and having its own legal personality

(Art. 3(1)). Accordingly, it is expressly authortzéo own property, enter into contracts, and to
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sue and be sued in its own name (Art. 6(3)). Pigol. 25/92 simply authorizes the Council of

Ministers to designate a SA for each public entsepiThere is no indication that such authority
would have a legal existence of its own; to dedigid@es not mean to confer legal personality. It
may be that the CMs has to determine such in thelaBons it is empowered to issue under the

Proclamation.

The organizational structure of the SA under Prdid.412/2004 consists of the Privatization

Board (for effecting privatization), the Directoe@eral (appointed by the CMs), Deputy General
Directors (appointed by the Ministry of Trade andlustry as may be necessary), and the
Necessary Staff. The Director General is the aobxefcutive officer of the SA, and he/she directs
and administers the activities of the authority/dHe exercises the powers and duties of the
authority; that is to say he/she particularly colstipublic enterprises and is a representative of

the SA in all respects.

Note that the SA protects the ownership interekteeostate not only in public enterprises 9fully
owned by the state), but also in share companieghioh the state owns shares (Art. 5(5) of
Procl. N0.412/2004). It represents the governmerganeral meeting of shareholders of share

companies and nominates directors on the behd#ffeofjovernment (Art. 6(2) (I) of same).

b) The Ministry of Trade and Industry
The ministry generally oversees and decides withality over the activities and
recommendations of the SA. This can be gathered the fact that the SA is made accountable
to the ministry (Art.3 (2)).

c) The Council of Ministers
The CMs has a wide role under Procl. No.25/92. ‘@oment” in this law refers to the
executive, and it is run by the CMs. The ‘governthappoints the Director General of the SA,
and fixes the percentage of deduction from thepngfits of public enterprises to channel to the
Industrial Development Fund established under Pidal 412/2004 (Art.13), which it has done
by issuing the Distribution of Profits of Public terprises Regulation No.107/2004.
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Questions

1. Can the Council of Ministers designate a separatpesvising authority for a public
enterprise it establishes after the coming intocéof the primary legislation Public
Enterprises Supervising Authority Proclamation N@#20047?

2. Enumerate the controlling roles the CMs has ovebliguenterprises under the Public
Enterprises Proclamation N0.25/1992.
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CHAPTER SIX
AMALGAMATION, DIVISION, CONVERSION, DISSO LUTION
AND WINDING UP OF PUBLIC ENTERPRSES

6.1. Amalgamation and Division

Amalgamation is the union of two or more entergw;jssther by the taking over of one enterprise
by another or by the formation of a new enterp(A.35 (1) of Procl. N0.25/92). Taking over
means that the assets and liabilities of the seemerprise become part of the first, and its
personality vanishes. The first becomes a biggderpnse operating under its previous
personality. Merger of two or more public enterpsisnay result in the disappearance of their

personality and the assumption of a new singld letgdus.

Though the law does not provide for the detailss possible to put forth conditions that cause
amalgamation. It is necessitated, for example, h®y need to eliminate redundancy where
activities can be effectively discharged througmbmed and united undertaking, and thereby it
avoids the wastage of public resources. The realucti market share and the consequential risk
of bankruptcy may induce the government to amalgareaterprises so as to enable them to
overcome the problem they face while operatingviddially by jointly continuing their venture.
This may provide an alternative to the governmenbdil-out its sick enterprises through the

creation of a conglomerate with successful enteggrrather than letting them go bankrupt.

We may cite two cases of amalgamation among tho$ar slecided by the Council of Ministers:
the Ethiopian Grain Trade Enterprise Re-establistiniegulations No0.58/1999 and Mugher
Cement Factory Re-establishment Regulations No98®/1 The regulations do not contain
detailed reasons on why the amalgamation is madet bould be attributable to the cause we
have attempted to provide above. But one thing seenbe evident — the amalgamation under
both laws is formed by the ‘taking over’ of one emprise by another. Both regulations are
named “re-establishment” legislations, suggestirag &n enterprise is re-established just to take
another enterprise into itself. Thus, the Ethiogmin Trade Enterprise established under Reg.
N0.104/1992 takes over the Ethiopian Oil Seeds Rmdes Export Corporation (Art. 2, Reg.
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N0.58/1999), and Mugher Cement Factory establishter Reg.N0.100/1992 takes over the
Addis Ababa Cement Factory established under RedlN/1992 (Art.2(1) of Reg.N0.53/99).

All the same, it may be argued that the “take ovenmiot complete as the “establishment” laws
of the “taking over” enterprises are repealed amtdlly governed by the “re-establishment”
regulations (Arts 9 of both Procl. N0.58/99 anddPrido.53/99).

Division is simply the reverse process to amalgamaand refers to the breaking down of an
enterprise into two or more enterprises havingrtbain legal existence. The reasons for the
decision to divide could be to meet the expandictiviies of the enterprise, or else to avoid

unnecessary coalition of activities that could testun in separate institutions.

The principal question accompanying amalgamatiahdavision is that of rights and obligations
of the predecessor enterprise. The law states ripats and obligations of the enterprises
considered for amalgamation and of that being @éwidre transferred to the resulting respective
enterprises (Art. 37, Procl. No0.25/92). It is fathrequired that the amalgamation or division
should not prejudice the rights of creditors so m@o that no decision shall be taken to
amalgamate or divide if the enterprise(s) resulfirggn the amalgamation or division is(are)
unable to meet the obligations toward third partidg 36(2)&(3)). Transfer of rights and
obligations is a relatively complicated matter e event of division than it is in amalgamation.
The SA authority is empowered to determine theifistion of the rights and obligations of an
enterprise being divided to the enterprises resyitiom the division (Art 38). But in any case
the rights of the creditors are protected in thgtthe provisions of article 38(2), the enterprises

resulting from the division are held jointly and/egally liable.

Questions
1. How are/is amalgamation and/or division carried autder the Commercial Code? Is
that undertaken under the Public Enterprise Laviedént from this?
2. Amalgamation may cause workers’ lay-off. Discuss Has problem is remedied having
regard to the reduction of workforce under the latzov.

3. How is division to be distinguished from openingrimhes and subsidiaries?
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6.2. Conversion

This is not expressly provided for in the Publictéfprises Proclamation, but can be inferred
from various provisions. Conversion is the chanfythe legal form of the enterprise. Under the

proclamation, the Council of Ministers can estdbl@gy enterprise in the form of a business
organization under the Commercial Code (Art 4783).(This implies that it can convert a public

enterprise form into one of the forms of doing bess in corporate bodies recognized by the
Commercial Code. Moreover, Art 5 of the Privatiaatiof Public Enterprises Proclamation No.

146/1998 authorizes the SA to convert a publicrpnige into Share Company for the purpose of
carrying out privatization of the enterpridgéven under the Commercial Code itself, conversion

of one form of business organization into anoteeecognized (Art 544(1)).

Question
What is the possible reason for the conversionmilaic enterprise form into a private company

form?

6.3. Dissolution and Winding-up
Dissolution refers to the coming into end of thepooate life of an enterprise because of
occurrence of something beyond its control. Theeesa grounds for the dissolution of a public
enterprise stated under Art 39 of the Proclamafidwese are:
- The expiry of the life of the enterprise as fixadts establishment regulations
- Completion of the venture for which the enterprises established
- Failure of the purpose or impossibility of performoa
- Loss of seventy-five percent of the paid up camtahe enterprise
- The judicial declaration of bankruptcy
- A decision of the Council of Ministers affectingetlexistence of the enterprise (such
as where the CMs wants to dissolve enterprisedttdaems not any more necessary).
The Council of Ministers has, for instance, dissedlthe Engineering Design and Tool
Enterprise established under Reg. N0.124/1993 (Redl5/1997) and Addis Metal
Pressings Enterprise established by Reg. N0.38/(R&8§. N0.102/2004).
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While the last ground of dissolution is peculiarpiablic enterprises, all the other grounds are
also recognized under Art 495(1) of the CommerCiadle in the event of dissolution of ordinary

business organizations. But there are a couple groxends that appear in the list of Art 495(1)

to dissolve private business entities.

Winding-up is the process of liquidation of a pabéinterprise under dissolution. It involves,
among other things the appointment of liquidatord their rights and duties, calling creditors,
payment of debts the enterprise owes and colleafoaredits due to the enterprise, and the
devolution of any surplus assets to the governmErtept in the case of bankruptcy, the
liquidation process for all grounds of dissolutisrcarried out in accordance with articles 41-45
of the Public Enterprises Proclamation. With bapkey, the winding-up process is conducted
pursuant to, mutatis mutandis, the provisions @nknkruptcy proceedings in Book V of the
Commercial Code. But even in this case, the linatet associating to the amount of the assets in
the bankruptcy for conducting the proceedings by whsummary procedure provided under
article 1166(1)&(2) of the Code are not applicaolelissolution of public enterprises. Summary
procedure is upheld in the liquidation of publi¢dezprises irrespective of the requirements of the
Commercial Code (Art 40(2)).
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PART TWO
PRIVATIZATION

CHAPTER ONE
THE WHAT, WHY AND HOW OF PRIVATIZATION
1.1. The ‘Whats’ of Privatization

There are two ‘what’ questions on privatizatiorz,vivhat is privatization? And what is

currently being privatized?

What is privatization?
Privatization is a very intricate subject on whighrying opinions were held by analysts.
Nevertheless, it is possible to provide a workalggnition of privatization.

Privatization refers to a process of transferringnership of business from public
sector/government/ to the private sector/businebs.broader sense, it refers to transfer of
government functions to the private sector inclgdievenue collection and law enforcement
experience (of some countries) has it that it isrmezessarily ownership right over the property
that can be privatized as some countries are erpating with ways of transferring
management without transferring ownership throughnagements contracts and leases.
Privatization is a value laden concept based on pgheate public dichotomy. It is a
predominantly — conception rooted in tlassez fairetheory whereby government assumes a
marginal role in market regulation/economy and phieate sector takes he lion share in the
production and service sector.

What is being privatized?

There are virtually no limits on what can be pnxatl. This is evidenced y the number of
enterprises recently privatized. It includes teeim of nationalized enterprises to their former
owners as well as management contracts, leasesa@df minority shares and small retall
outlasts. Thus, any public resource under govemtroentrol can be transferred to the private
sector.
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1.2. Why Privatize

Privatization, recognized as one of the most ingsdreconomic policy reforms from the 1970s
has attracted significant attention from scholad #re literature on the topic is now vast. Yet
there is little agreement on the reasons why gawents ------ for privatization. Generally,

privatization is opted for three main reasons:

a) Itimproves the use of public resources:

Nations can privatize in an attempt to improveubke of public resources. The Finance Minister
of Mexico uses a very telling example to illustréiew privatization can improve the use of
public resources. Although only 2% of the Mexiqaopulation has even flown, the Mexican
government, in an effort to upgrade the fleet sfnaitional airline, paid an amount that could
have covered the cost of paving over half of thdona’ unpaved load. In addition, the
accumulated losses of Mexico’s large public ste#l mow exceed ten billion dollars with a
fraction which the government could have providedo#able water, sewerage, hospitals, and
education to the poor in every community in soustera Mexico. These examples are not
unusual or in any way peculiar to Mexico as thaadion is more or less the same in almost all

developing countries.

Public enterprises divert the scarce resourcesubfip money and public management skills
from high priority uses. Privatization would fréese resources for other more important tasks

such as education, health, and nutrition.

b) It improves operating efficiency
On top of its importance in enhancing allocatiorpabic resources, privatization after improves
the operational efficiency of the privatized emstiand thus results in more efficient uses of

resources.

An in-depth study conducted by he World Bank on éffieciency affects of privatization in
Mexico, Malaysia, Chilly and Great Britain showssistent net improvements in efficiency in
the companies studied. The causes for the increemiency of privatized enterprises are

rooted in competition and private property right.

106



If pubic enterprises are not unfairly supportedenththe efficiency of private and public
enterprises will be the same. However, public rpmiges tend to be supported unfairly as
government are reluctant to let their public entegs go bankrupt despite the direct impact on a
national budget from losses sustained by publierpnises. Rather than sustaining these losses,
government attempt to prevent them by eliminatiognpetition. By allowing competition,
privatization creates pressure for enterprisestéopm or fail.

The existence of private property right, on theeothand, is the other root cause for improved
performance since profit-oriented owners --- tle@impanies to perform better at lower costs and
to be more service and client-oriented. Unlike plublic owner, private owners are usually
quicker to change management and faster to resjpoopportunities. The reason for this is the
fact that private owners are motivated by their state in the company and in part to the fact

that they are free of the political constraintg thiad government.

c) Privatization improves dynamic efficiency

It is quite evident that privation has almost alwagaused an increase in investment and
innovation. The Chilean Telephone Company, fotainse, increased the number of phone lines
by 12% in three years after it was sold. The nepdiyatized Mexican Phone Company,

TELMEX, is laying down 8,400 miles of fiber optialale to link Mexico’s 56 large cities.

In addition, private owners have strong incentiveeicognize opportunity more readily and seize
it more aggressively than public bureaucrats. IKinas the private sector is free from political

constraints, their dynamic efficiency is increased.

1.3. How to Privatize

The desired effects of privatization can be obtiorly if proper privatization is executed. As
effective privatization is difficult to accomplisgspecially for institutionally weak countries, due

legal should be had to the ‘How’ of privatization.

107



i) Governments must create a conductive environmen
As privatization is an end in itself, governmentoowd crate conductive environment that
encourages competition. Chile is one of the mastessful privatizes not just in terms of

number of enterprises sold but in terms of theiefficy efforts of privatization.

So, governments should take privatization only @$ of a larger program of reforms designed
to create an environment that promotes efficienmhsa program usually includes: trade reforms
encouraging competition and export; price reforierblizing markets; regulatory reforms

safeguarding competition by removing obstaclesrteape entry and exist; and legal reforms

assuring proper disclosure, enforcement or corstyacid due process.

i) Governments must streamline the privatizationprocess

Needless to state that determining the value ofipebterprise is very difficult as privatizing an
enterprise can be thought of as a commodity thewhleaer been put to market test. Expert advice
plays a massive role in alleviating the difficully an accurate and realistic value as a floor

price.

Thus, governments of privatizing countries museasavhat technical advice is necessary, and
hire a team of different kinds of advisors, inchuglipeople who can held them design regulatory

and policy frameworks to maximize the benefits frpnvatization to the economy as a whole.

i) Governments must prepare the enterprise for pivatization

In order for the government to attract buyers wim w&illing to pay a reasonable price for an
entity and to invest in improving the efficiency tife entity, governments must make the
enterprises desired for sale more attractive. €oidd be done by eliminating the debts of the
enterprises. In addition, as contingent liabiiteuch as pension funds, large severance pay
agreements, or claims for environmental damagesnaassive deterrents to privatization,

governments should remove those liabilities, if.any

Layoff could also be another form of preparatiorsascessful privatizations have tended to lay-

off redundant workers before sale.
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CHAPTER TWO
ARGUMENTS FOR AND AGAINST PRIVATIZATION

As much as there are ardent supporters of privaiizathere are many anti-privatization

scholars. Let’s begin with pro-privatization argurtse

Proponents of privatization believe that privaterkatiactors can more efficiently delivery more
goods or services that government due to free rhadwapetition which will in turn, ultimately

lead to lower prices, improved quality, more chejdess corruption, and quicker delivery.

Moreover, governments have few incentives to enthatthe enterprises they own are well run.
One problem is the lack of comparison in state rpofies. It is difficult to know if an
enterprise is efficient or not without competittoscompare against. Another is that the central
government administration, and the voters who etbeim, have difficulty evaluating the
efficiency evaluating the efficiency of numerouslarery different enterprises. A private owner,
often specializing and gaining great knowledge a&laocertain industrial sector can evaluate and

then reward or punish the management in much fewerprises much more efficiently.

In fact, many proponents do not argue for the pizaion of everything as they are well aware
of the effects of market failure and natural morlgpoBut, there are some, though very few,

who think that everything can be privatized, inchgithe state itself.

In general, pro-privatization proponents challeagge ownership on the following grounds:

» Performance State-run industries tend to be bureaucraticeguwnents mostly tend to be
improving their function only when their poor parftance becomes politically sensitive.
This can, in turn, be easily reversed by anothginre.

» Corruption: A monopolized function is prone to corruptioncd#ons are made primarily
for political reasons/personal pain of the decisitaker, rather than economic ones.

» Accountability Managers of privately owned companies are acamatto their
owners/shareholders and to the consumer and carerist and thrive where needs are

met. Mangers of public enterprises, on the othandh are expected to be more
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accountable to the broader community and to palitistakeholders’. This can reduce
their ability to directly and specifically serveetmeeds of their customers and can bias
investment decisions away from otherwise profitaskas.

* Goals A political government tends to run an industrycompany for political gals
rather than economic ones.

» Security Governments have had the tendency to ‘bail oatrly run businesses, often
due to the sensitivity of job losses, when econaityicit may be better to let the business
fold.

The proponents of privatization, on the other hamise very sound arguments in favor of

privatization.

They say that opponents of privatization dispute thaims concerning the alleged lack of
incentive for governments to ensure that the ensapthey own are well run, on the basis of the
idea that governments are proxy owners answeralileetpeople. It is argued that a government
which runs nationalized enterprises poorly will dopublic support and votes, while a
government which runs those enterprises well wdingpublic support and votes. Thus,
democratic governments to have an incentive to miaei efficiency in nationalized companies,

due to the pressure of future elections.

The controlling ethical issue in the anti-privatina perspective is the need for responsible
stewardship of social support missions. Marketrenttions are all guided by self-interest, and
successful actors in a healthy market must be cttexinio charging the maximum price that the
market will bear. Privatization opponents beligbat this model is not compatible with
government’s missions for social support, whosenary aim is delivering affordability and
quality of service to society. Some also point okbét privatizing certain functions of
government might hamper coordination, and chargesfi with specialized and limited
capabilities to perform functions which they are soited for, in rebuilding a warn torn nation,
infrastructure, for example, a private firm would,order to provide security, either have to hire
security, which would be both necessarily limitew @omplicate their functions, or coordinate

with government, which, due to a lack of commantucttire shared between firm and
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government, might be difficult. A government aggnan the other hand, would have the entitle

military of a nation to draw upon for security wieashain of command is clearly defined.

Furthermore, opponents of privatization arguer thas undesirable to transfer state-owned

assets into private hands for the following reasons

Performance A democratically elected government is accoumtdo the people through a
legislature, congress or parliament, and is mavab safeguarding the assets of the nation. The
profit motive may be subordinated to social objexgi

Improvements: The government is motivated to perforce improvements as well run
businesses contribute to the state’s revenues.

Corruption: Government ministers and civil servants are botmdphold the highest ethical
standards, and standards of probity are guaranieedgh codes of conduct and declarations of
interest.

Goals Governments may seek to use state companiestsnents to further social goals for
the benefit of the nation as a whole.

Capital: governments can raise money in the financial etarknost cheaply to re-lend to state-
owned enterprises.

Lack of market discipline Governments have chosen to keep certain comgenaiestries under
public ownership because of their strategic impurtsor sensitive nature.

Cuts in essential servicef a government-owned company providing an esaeservice (such
as water) to all citizens is privatized, its newnaw/s could lead to the abandoning of the social
obligation to those who are less able to pay, oetpons where this service is not profitable.
Concentration of wealth Profits from successful enterprises end up ivage, often foreign,
hands instead of being available for the commordgoo

Political influence Governments may have easily exerted pressuréaterewned firms to help
implementing government policy.

Downsizing Private companies often face a conflict betwemfitability and service levels, and
could over-react to short-term events. A state@dwompany might have a long-term view, and

this be less likely to cut back on maintenanceaff sosts, training etc, to stem short term loses.
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Profit: Profit companies do have profit maximization lasit most predominant goal. A Private
company will serve the needs of those who are mdlshg (and able) to pay, as opposed to the

needs of the majority, and are thus anti-democpaii@tization in Ethiopia

The following points are excerpted from St. Maryledule for Distance education learners

prepared by Ato Muradu Abdo.
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CHAPTER THREE
PRIVATIZATION IN ETHIOPIA
3.1. Background Issues Related to Privatization i&thiopia

As far as the function of a government in the ecoyan the developing countries is concerned,
the most influential argument for state enterprisesleveloping countries in the 1960’s and
1970’s was that the existing very small amountkaf and capital these nations have would be
best used if the state played a greater role icemnating and coordinating these resources. This
position sought to entrust the state with activenaggrial, administrative and distributive
functions. This belief lost its importance in thake of great public enterprise failures in 1990'’s.
Many governments in developing countries begardapgpolicies designed to reduce the scope
of the intervention in the economy as results @séfailures and the collapse of the Soviet
Union; this entailed, among others, the transfethese undertakings into private hands. The

Ethiopian government was not unaware of this geead.

Consistent with this general shift to the privageter, the IMF and the World Bank strongly
advised the Ethiopian government to close downehasprofitable public enterprises and to
transfer others into private hands in 1992 andethafter. These international institutions
promised to help the government both technicallyd dmancially in the process of

accomplishing the transition.

In 1991, the country had numerous state owned bss&s. Most of them were considered as
national liabilities rather than assets. Some seribecause of heavy state subsides; others due
to their monopoly positions. Efficiency and proftiad no place in many of these enterprises.
Generally, professionally incompetent, loyal andhdhoisiness mended individuals had been

managing these public enterprises.

At the great cost of commercial exigencies (i.exibility and timeliness), state entities had been
administered nearly the way as the government tsembiminister other administrative unit.
Thus terms of finance, management and qualifiedguerel, these entities failed completely. The

country had to think about the future fate of &8img business entities.
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In the year 1991, arguments both in favor and afainvatization were raised. Those who are
against privatization argued that government isimo¢rently inefficient and that failures had to
be attributed to inst6itutional weaknesses in thaselic enterprises. The former said reform
does not help in achieving economic efficiencynsfar of public enterprises to private hand
would do.

Those who are against privatization argued thaturkai of public enterprises did not
necessarily mean privatization was the solutioreyrargued that it is a big logical fallacy to
think that the fact that X has not worked alwaysansethat Y will be the best solution. They
asserted that public enterprises could be effigfegreater administrative autonomy is assured, if
they are put in harder budget constraints, if thenlber of employees number is cut into
appropriate size, if merit based recruitment andnation of workers is set in motion and
enforced strictly, and if flow of profits to therdeal treasury is required by law. For them, public
enterprises failed purely because these criti@ahehts were lacking. Moreover, this side of the
argument advocated for a parallel growth of thegig sector. If government creates a viable
business environment, it is possible to have aaggisector without significant privatization of
public enterprises. In this way, the size of theteseconomy would be reduced as the private

sector can grow faster than state owned entitidsibcnumber and in size.

Three arguments were made against these argumptitg dor the status quo-the continued
existence of public enterprises in this countrys ot a simple question of playing with logic. In
fact it is contrary to the experience of the exgrce of other economies in transition where
privatization is considered better than the pertoroes of state owned entities. In 1980’s most
state enterprises performed very poorly not onlyfethiopia but also in many East European
countries. Given this general experience, it isounsl to stick to logic. A second response was
that if public enterprises can be managed like gteventerprises there is, then, no economic
advantage for the government to retain them urndecdntrol. Some body else can do the job
with equal and even better and greater efficietcis sensible for the state to privatize such
entities and concentrate its limited resources ighlyr needed activities. Thirdly, argument for
the side-by side growth of the private sector vanch tends to ignore the following points. The

country has extremely inadequate infrastructuren@anication network is at its lowest stage of
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development. Energy supply is not adequate, defipéteountry’s immense potential. Besides,
the purchasing capacity of the population is vew.l The seventeen years of socialist rule
resulted in little formation of private capital af@v level of business management skills. The
1974/1975 massive nationalization of the then gngwbusinesses without any compensation
severely damaged the confidence of both domestid@eign investors. On the other hand, the
present government did not want to lose particylidancial aid from the IMF. At least, it
appeared to have taken the advice from the IMF aotesideration. It could not also disregard
the then great move towards privatization; nor ttliel government want to privatize all public
enterprises and thereby lose its resource foratdigal and economic maneuvers. The latter,
however, seems to have loomed larger. Thus it agmeith a very unclear policy and law of
privatization, which reflected a stand by the goweent to privatize some public enterprises but
not others, without setting out the basis and mres$ar such dichotomy.

The economic policy of the transitional governmantl9911 favored continuation of certain

state enterprises. This policy translated intoraita1992 whose preamble in relevant part reads:
e whereas as long as public enterprises hawtay under government control, it is necessary
to create an organizational structure whereby ttey enjoy managerial autonomy and thus
enable them to be efficient, productive and profgaas well as to strengthen their capability to

operate by computing with private enterprises.....

In 1994, the government issued another law reaiffignthat it would continue to hold public
enterprises. Its preamble in pertinent part runsWhereas it has become necessary to privatize
public enterprises other than those which haveaayp snder government control in accordance

with the economic policy.’

One might say that the government is concerned twehmmediate impact of massive and rapid
privatization of public enterprises on the well+#ingiof the poorest segment of the population in
items of price fluctuations, unemployment and reatoof price controls. Concern for the
undesirable social consequences of swift privabmathowever, has not been advocated by the
state in any event the country has to pay a cepiaie to stop resource-wastage and to attain a

certain level of development. The IMF did not expréssure on the government to sell out
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public enterprises immediately; nor would it do gwen the bitter experiences of ‘shock
treatment’ East European countries. No body witsoand understanding of economies in
transition would argue for a swift transfer of pabénterprises. Another explanation for the
small percentage of privatization of public entesgs in Ethiopia is that the government is
persuaded by and committed to arguments for stralcand managerial reforms in public

enterprises and that it in fact has introduced soichduced such reforms.

There are various reasons for privatization as axe ldiscussed above. The reasons provided for
in the law (Art 3) are three.
1) To generate revenue required for financing develynactivities undertaken by the
Government;
2) To change the role and participation of the Goverminin the economy to enable it exert
more effort on activities requiring its attentiomda
3) To promote the country’s economic development tbhoencouraging the expansion of

the private sector.

Question

Despite adopting the privatization policy, the Btiian government has preferred to continue its
monopoly over key sectors like the telecom andtradig distribution. The absence of

liberalization with regard to such sectors is claédhby some as having contributed to the
country’s failure to accede to the World Trade Qmugation in the normally expected time
schedule. How much is this claim tenable?

3.2. Privatization Laws: The Past and the Present

Herein below a brief discussion is made about teebpment of the institutional aspect of

privatization in Ethiopia.
3.2.1. The Ethiopian Privatization Agency

Immediately after the assumption power by the ecur®overnment of Ethiopia in 1991, it

adopted a market economic policy. The governmeant thsued a law regulation privatization in

116



1994, i.e., the “Ethiopian Privatization Agency &sishment Proclamation No. 87/94. The
proclamation, in its preamble, states the followimdpe the objective of privatization.
+ The economic policy of the transitional period st&s the need for changing the role and
participation of the state in the economy, in orerevitalize the economy and to create
a strong basis for all-round future developmenulgh sustainable and reliable growth;
+ It has become necessary to privatize public ensaprother those which have to stay
under government control
+ To direct and execute such privatization by a aatoous public agency vested with the

necessary powers and duties.

Question

Do you think that these objectives may be sumnthat@zenean: change in the role of the state in
economy, the need for the establishment of a gowanh unit to take care of privatization
matters? Do you think that these purposes arewalit? Why?

Proclamation No 87/94 established the Ethiopiana®@ation Agency with the objectives of
carrying out the process of privatization of puldicterprises in an orderly and efficient manner.
The Agency was empowered, under Article 5, to:eutake detailed studies on the economic,
technical and price evaluation of public entergisehich the Government has decided to be
privatized; submit to the government recommendati@yarding the modalities of privatized of
public enterprises; privatize public enterprises accordance with modalities approved by the
Government; identify those public enterprises tophgatized while having outstanding debts;
facilitate the payment of such debts; coordinate dlativities of the concerned Government
offices in the process of privatizing public entesps; create conditions which facilitate the
successful completion the privatization processpare detailed records of manpower, assets,
financial and legal affairs of public enterprisbsittare going to be privatized........ carry out
other activities necessary for the fulfilment ¢§ bbjectives. the Agency was supervised by a
five — person Board designated by the Governmetit thie powers, among others, to approve
studies on the evaluation of assets and the detatimn of prices of public enterprises that are

going be as well as ensure the supervise the @epaof action programs and procedures and
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as well as ensure the systematic execution, tlaite@nd the transparency and efficiency of the

privatization process.

Question
Do you think that powers of the Agency and the B@ae specific or too general? Do you think

that powers of the Agency should have been workkeoh @reater detail and specificity?

For example, the proclamation did not addres$at@wing issues:

* The meaning of privatization of public enterprises;

* Whether the Agency had monitoring power over piagi public enterprises;

* Then fate of the workers of privatized enterprigsesases of reduction of work forces:

» The different modalities of privatization of pubbkaterprises;

* The issues of pricing and determination of pubhteeprises to be put to privatization
and those to remain in the hand of the state.

3.2.2. Board of Trustees
In 1996, Ethiopian passed and law to supplementthie® in place law on the issues of

privatization (proc. 87/94).The new law referrechtothe establishment of the Board of Trustees

enterprises other than those to remain under govamhownership, are to be privatized pursuant
to the Economic policy; it is found necessary ttaklish an organ having legal personality, to
follow up and handle receivables, debts and obhbgatas well as legal cases pending after sale
and transfer of enterprises privatized in consegeehereof. From this it is clear that the aim of
the establishment of the Board of Trustees waske tare of issues linked to already sold out
public enterprises. As to be in charge, the boarddcountable to the prime minister and is
established with the objective of collecting reedile, takeover debts, obligations and follow up
legal cases not transferred to the buyer upon fzatgon of a public enterprise as well as to

efficiently work to wards the attainment of same.

Under Article 6 of proc No 17/96, the Board of Tees is given the following powers:
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To ensure, upon commencement of handover of ampeistes to the new owner, that
all cash held at hand by the enterprise is couatebdeposited in a bank account to
be designated in advance, reconcile same with Btatkements and other financial
documents;
To cause inspection and supervision for item — lem tallying and reconciliation
as to whether the quantity and conditions of fieasdets, stock row materials and
finished products during handover, effected byNheistry of Finance, corresponds
with what is shown in the books of the enterprise;
To call upon creditors in accordance with its owheslule and plan. receive their
claims together with the supporting documents, midecision there on after due
inspection and verification;
To issue the final balance sheet of the privatjagolic enterprise
To submit to the prime minister detailed reportsaoeivables and payables as wells
as pending court cases of the enterprise, sengy aothe same to the Ethiopian
privatization Agency.
Unless otherwise provided in the contract concludegtween the Ethiopian
privatization Agency and the new owner of the grise:

0 To collect receivables out sanding as at the digpeivatization of enterprises,

take appropriate measures for collection there of;
o To submit to the government, and have settled,dit#s of the enterprise,
settle same it self upon approval, and dischasgetiter obligations;
o To takeover and follow up, by way of substationyrtaases relating to the

enterprise, effect out of out settlement as apjapr

Question

What is the striker of the Board of Trustees? Wh#te composition of the Board? Do you think

that such a composition represents the concerneebd

The Board of Trustees has following organs: a Bazfrananagement and general manager.

Members of the Board of Management are to be dfaewmn: an appointee of the prime minister

who is act as a chairperson, a representativeea$ubpervising Authority of public Enterprises, a
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representative of the Ethiopian privatization ofeAgy, and the General Manager of the Board to

appoint by the prime minister upon recommendaticth® Board.

What are the powers and responsibiligethe Members of the Board of management?

The Board of Management is to direct, as the sapeuthority, and supervise the activities of
the Board; to ensure and supervise the collectioreceivables outstanding as at the date of
privatization of the enterprise, to submit te thovernment, and obtain approval for, the
settlement of the debts of the enterprise, ensnck saipervise due settlement of same upon
approval and to undertake proper follow-up and sragen on the settlement of legal cases
relating to the enterprise in or out of court. Amembers of the Board of Management liable for
their action? Is the liability individual or joirtnd several? What does join and several liability
means? Members of the Board of Management arelsbutyd to carry out their duties with due

care. They shall be joinery and severally be lidbledamage attributable to failure to exercise

due care.

Article 14 of proc No 17/96 revokes the legal pediy of public enterprise privatized pursuant
to proclamation No 87/94 upon the completion of hendover to the new owner and its
existence as a public enterprise shall cases theneuights and obligations of an enterprise as at
the final data of handover is transferred to theaoof Trustees; the Board is required to
publicize the privatization of an enterprise witte tview to notifying third parties of the sale,
through a newspaper haring wide circulation or othmass median upon completion of its

handover.

In 1998, the Government must have felt the law lecg to place regulate the provocation
process was in adequate as it specific provisiaiénong issues of definition of privatization,

modalities of privatization and other host of isswessociated privatization. The government
responded by issuing Proclamation No. 146/98 refeto as Privatization of Public Enterprises.
The preamble of the proclamation for the privat@atof public enterprises in its preamble
provides that it has become necessary to changeotbeand participation of the state in the

economy and to encourage the expansion of thetpraexctor and thereby promote the economic
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development of the country. According to this Paothtion, the Country’s Privatization

Program has the following objectives: to generateenue required for financing development
activities undertaken by the Government; to chahgeole and participation of the Government
in the economy to enable it exert more effort otivéies requiring its attention; to promote the

Country’s economic development through encouratiiegexpansion of the private sector.

3.2.3 Amalgamation of the Privatization and Supengory Authorities

In 2004, the Government merged the Ethiopian Haatibn Agency and the public Enterprises
Supervising Authority b virtue of proclamation N&22004. Do you think that such merger is
appropriate? Proclamation No 412/2004, in its ptdamprovides that: “ it has become
necessary to change the role and participatiomeftate in the economy and to encourage the
expansion of the private sector and thereby prortieesconomic development of the country;
as long as public enterprises have to continue rustdd¢e ownership, it is necessary to provide
them with such guidance and support so as to etlabie to be competitive and profitable and
there by plan appropriate role in the implementatid the country’s industrial development
strategy and the enhancement of economic growtlorder to achieve these objectives, it has
been found appropriate to amalgamate the Ethioplawmatization Agency and the Public
Enterprises Supervising Authority. Do you thinkttiizese objectives are any different from the
objectives of privatization stated earlier in dissing the preambles of Proc No 87/94 and Proc
146/987?

The Privatization and Public Enterprises Authoftiye Authority) shall pursue the following
objectives:
v" Implement the privatization program in accordar@edrivatization of public enterprises
legislation and in a transparent and efficient nesnn
v' Support public enterprises in attaining higher lewé capacity utilization and the
employment of better management systems and temyiydhereby to improve their
performance and to maximize their achievements;
v' Cause the establishment of new enterprises in rseatioere private investors could not
participate for various reasons and which will lm#tlenecks for the overall economic

development;
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v
v

Supervise the management of public enterprises and

Protect the ownership rights of the state in pubtiterprises and share companies.

The Authority has the following powers and dutiesapulated under Proc 412/2004.

v

AN NN N

Submit, to the Ministry of Trade and Industtie list of public enterprises and
government shareholding to be privatized, and alapproval thereof;
Cause the undertaking of all necessary preparatamyks for the privatization of
enterprises;
Determine bid evaluation criteria for the selectioh investors participating in
privatization; and design was and means of encawyatpmestic investors to participate
in the privatization of enterprises;
Prepare necessary documents to be used in theipaii@n process;
Take all necessary measures to publicize the atain program and its
implementation;
Through post privatization monitoring ensure coiaplie of investors’ obligations and
undertake impact assessment of the privatizatigeireral.
Undertake project studies for the establishmepudlic enterprises;
Evaluate and submit to the Ministry, for its apmbwproject proposals presented by
investors intending to invest in partnership withe tgovernment and follow the
implementation of same;
Undertake studies and provide guidelines with avvie assisting public enterprises in
building their capacities;
Appoint and remove the chairperson and membersafds of management of public
enterprises and fix their fees;
Approve the appointment of external auditors ofljguenterprises;
Approve corporate targets and investment plansiblipenterprises;
Follow up and evaluate the performance of publiegmises
Approve financial reports of public enterprisesaadited by external auditors;
Issue directives on writing off the accounts of lpulenterprises and follow up their

implementations;
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v' Undertake appropriate studies and submit recomntiemdato the Ministry of Trade and
Industry where the amalgamation or division of pubhterprises becomes necessary;

v' Represent the Government in general meetings oekbllers of share companies and
nominate directors on behalf of the government;

v Give final decisions on requests to retain emplsy@®d management staff members of

public enterprises in service beyond retirement age

3.2.4. Organization and Powers of the Board of thAuthority

The Authority has A Board, a Director General arepty General Director. The members of
the Board are to be appointed by the Governmerg.Bidard has the following powers: Oversee
and supervise the implementation of the privattrapprogram; ensure the orderly execution, the
legality, transparency and efficiency of the prization process; issue directives necessary for
the proper implementation of the privatization peog; decide or submit recommendation to the
Ministry of Trade and Industry, as may be apprdprian the policy issues relating to the
implementation of the privatization program; exaensomplaints submitted to it in relation to
the execution of the privatization program and gideninistrative decisions thereon; assume the
power of the Board of Management under Proc 14688iscussed above; ensure the return of
private properties taken illegally by the formervgoiment; and take all other measures

necessary to expedite the privatization process.

The list of enterprises to be privatized shall betednined by the Government upon the
recommendation of the Supervising Authority. Thenagement of an enterprise decided to be
privatized shall have the duty to prepare the entsr for privatization in accordance with

directives given to it by the Agency.

The Authority may, where it deems it necessaryhm ¢ourse of preparation for privatization,
cause the conversion of an enterprise to a shampaiay. The capital of such share company
shall be divided into shares and shall totally lkeé&dras government shares. The provisions of
Article 312(1)(b) and 315 of the Commercial Codelkshot be applicable with regard to a share
company formed under this Article or by taking amegprise as government contribution. Until

such time that the Agency start transferring shafesich share company to private ownership:
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authorities given to share holders meetings urteCommercial Code shall be deemed given to
the Supervising Authority; all directors of thengeany shall be appointed by the supervising
Authority; and the provisions of Articles 307(1113 347(1) and 349 of the Commercial Code
shall not be applicable; provided, however, thaeoprovisions of the Commercial code shall be
applicable with the necessary change. Do you thinak the following issues are relevant to
conversion: the meaning of conversion; the efféatamverting a given public enterprise into a
share company; the reason for the government gipiegedence to a share company over the
other forms business associations such as a cdiweesciety, a partnership and a private
limited company; as to who is to decide whetheivarg public enterprise should be converted
into a share company; the question of whether @lip enterprise determined to be privatized

should be subjected to a conversion; and the tasinversion?

What is to be valued; what involves in valuatioragiublic enterprise about to be privatized who
should be involved in the valuation process; n lthsis of what factors should valuation be
made; is the purpose of the valuation to obtailoarf price or an indicative price or the exact
piece of the public enterprise subjected to vatuéki

An important factor in transparency is valuationregalistic valuation is necessary to set a floor
price as a basis for negotiations and as a chextkhk deal is legitimate. Thus, when outsiders
judge the privatization process they often complaeesales price with the so—culled “value” of

the enterprise. Determining the value of publiccemtse, however, may be difficult.

A privatizing enterprise can be thought of as a wamdity that has never before been on the

market. Therefore, how do you decide its valudamdbsence of market test?

Often, the book value of a company bears no ressambl to the company’'s market value,
especially if the company has a poor track recardyndant layers of employees, and a host of
operating problems. Governments often are forceelyoon an independent body to assess the
value of the company, leading sometimes to vergaiistic results. Yet, it is crucial to establish

an accurate and realistic value as a floor price.
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3.3. Modalities of Privatization and Issues Incidetal to Privatization

The Agency shall undertake studies to adopt detg®cedures enabling the use of various
appropriate modalities of provocation. Any modal#glected for the privatization of an
enterprise shall be subject to the approval oBbard. The procedures to be followed in the use
of any modality of privatization shall be based the principles of transparency. Where the
Agency is unable to privatize an enterprise thatlc¢de dissolved on grounds specified under
Article 39(1)-(5) of the public enterprises procktion No. 25/ 1992 using modalities other than
liquidation, it is hereby authorized to exercise gowers given to the supervising Authority with
regard to the dissolution and winding — up of gmiees under Articles 41-45 of said
proclamation. The Agency may agree that the pricero enterprise be paid in Birr or in
convertible foreign currency. Notwithstanding thepsions of Article 1750 of the civil code,

the price of an enterprise shall be paid in theenway specified in the contract.

For the purpose of determining taxable income ctideulation of depreciation of assets shall be
based on their valuation done in accordance with gghoclamation; provided, however, that it
shall be based on the actual amount paid by therbwiere the tender price is lower. The
Agency shall send to the concerned tax authorigyltteakdown of asset values. The Agency
shall send to the concerned tax authority the lt@ak values of assets transferred to the buyer
and which are subject to the payment of stamp plutglation to documents of title to property.
The provisions of Article 5(6) of the Stamp DutyoBlamation No. 110/98 shall not be
applicable with regard to the values of assetsstratted by the Agency under this Proclamation.
Note: Article 5/6 of Proc No 110/98 reads: (a) stamp duty payable on the value of the
property involved as agreed upon between the tamsaind the transferee provided however
that such valuation is agreed by the Federal InlBeslenue Authority; (b) Where the value
agreed between the transferor and the transferemotisacceptable to the Federal Inland
Authority, the value of the property involved inettransferor of title shall, for the purpose of
calculating the stamp duty be determined by a specdmmittee which shall be appointed for
such purposes by the Federal Inland Revenue B&&d, is this provision disregarded in
relation to valuation of public enterprises beingpgared for sale? Does it mean that the

valuation made by the concerned government orgassemed to be credible or is it an attempt
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to remove one of the obstacles to speedy privatizatFurther, consider the following issues:
the meanings of depreciation and taxable income.

What is a stamp? What is a stamp duty?

The provisions of the relevant investment laws gowe the granting of incentives for
expansion and upgrading of existing enterprises/@b as entry requirements and guarantees
applicable to foreign nationals and foreign investghall also be applicable to investors
participating in the privatization of enterpris&¥ghat incentives are to be given to a purchaser of
a public enterprise who is intending to renovateaupgrade and expand it? Are incentives to
given to both expansion and upgrading activitiesoogither of these investments? Why should

the law maker be interested in encouraging sucéstyb investments?

Question
Do you know the entry requirements in relationdefgn investors? What about the guarantees

available to foreign investors purchasing publiterprises?

Employees’ pension coverage existing before theapration of any enterprise shall continue

without any interruption. Continuation of former ployee’s pension coverage at whose
expense: at the purchaser’'s or government’s expefke new owner of the enterprise shall
respect employers’ obligations imposed by the gmpate laws with regard to employees’

pension Article 13 of proc No 146/ 98 provides ttre rights and obligations of an enterprise
shall, upon privatization, be transferred to thgdsprovided, however, that the transfer of debts
shall require the consent of creditors. The sartiel@states that even if this is the case, rights
and obligation pertaining to receivables and pagsBhall be transferred to the Board of Trustee
where the sales contract provides for the non-teaaisility of such receivables and payables to
the buyer. How do you relate this Article to Arésl 1962 and 1976 of the civil code? Is this

Article related to the settlement of the debtsudblfc enterprise?

Article 14 of proclamation No 146/98 provides tlaat investor who has bought an enterprise
shall have the obligation to implement, within tirae limit specified in the sales contract, his
investment plans on the basis of which he was aaaatide contract in addition to this purchase

price. The investor shall have the obligation teiguécally submit to the Agency information
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that is necessary for monitoring the implementatérihe investment plans and to allow the
representatives of the Agency to enter and inspeetenterprise at any time and to make
assessments. The sales contract shall prescribaalties applicable to the investor in case of
failure to meet these obligations. Do you thinkt tti@ Authority has to take investments plan of
prospective buyer of a public enterprise in to aot@onsideration in stand of blindly sticking to

the price offered? How can the Authority make stmat the purchaser is executing his/her
investment plans as promised? Where should beotirees of information about the performance

of an investor has bought a public enterprise?

What should be the extent of intrusion? Do yoaokhinat post- privatization? Supervision might

lead to de-privatization?

Article 18 of proc No 146/98 stipulates that digsuarising between the Agency and an investor
who has participated in privatization shall be nefé to the appropriate federal court unless the
parties have agreed in their contract to submitsdisputes to an arbitration tribunal, the
proceedings there of shall be conducted in accasarnth the provisions of their contract and

that of the civil and civil procedure codes. Do yhink that this article is necessary?

Do you think that jurisdiction depends, among oshen the amount of the claim under dispute?

What if the investor involved is a foreigner?
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PART TWO
LAW OF COOPERATIVES

CHAPTER-ONE
MEANING, NATURE, HISTORICAL BACKGROUD, PURPOSE, T YPES
AND FOMS OF COOPERIVES

1.1 Meaning/Definition
Although many writers try to define cooperativesverious ways with minor differences, we
don’t intend to go through all those definitiongddatiscuss each of them exhaustively. We will

only single out the major ones and discuss them.

To begin with the meaning provided for cooperatibgghe International Co-operative Alliance,
cooperatives are autonomous associations of persuted voluntarily to meet their common
economic, social, and cultural needs and aspimatibrough jointly owned and democratically

controlled enterprises.

Cooperatives could also be defined as businessasand controlled equally by people who
use its services or who work at it. Therefore,payatives should be regarded as legal entities

owned and democratically controlled equally bymismbers.

According to C.R.Fay, cooperatives are associatairgersons, small producers or consumers,
who come together voluntarily to achieve some commarposes by a reciprocal exchange of
services through collective economic enterprisesking at their common risk and with

resources to which all contribute.

The official definition of cooperatives is providéa under Recommendation 193 of the ILO on
the promotion of cooperatives in 2002. Accordinglyooperatives are autonomous association
of persons united voluntarily to meet their comneaonomic, social and cultural needs and

aspirations through jointly owned and democratigalbntrolled enterprises.”
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In similar vein, a proclamation to provide for testablishment of cooperative society No.
147/1998, defines cooperatives on its Art. 2 as:sbciety established by individuals on
voluntary basis to collectively solve their econorand social problem and to democratically

manage same.”

What one can easily discern from the above dedingiis the fact that cooperatives are built on
such noble values as self-help, self-responsibitigmocracy, equality, equity, freedom, mutual
responsibility and togetherness. Cooperativesthegefore, the outcome of the coming together
of citizens for a common good and the need to sppweself as well as those who are part of

the public at large.

As a result, cooperatives are unique in the semsetihey are user-owned, user-benefited, and
user-controlled as the benefits obtained are returro members and democratically

administered by members themselves.

1.2. Nature of Cooperatives

Under this topic, we shall capitalize on the unideatures of cooperatives and highlight the

distinguishing marks of cooperatives from othenfserof business organizations.

As we have already discussed here above, coopesaiie unique in that they are based on the
values of self-help, self-responsibility, democraeguality, equity and solidarity. In the tradition
of their founders, cooperative members believdhendthical values of honesty, openness, social
responsibility and caring for others. Thus, theyeh@onspicuous distinguishing marks from

other forms of business association. We will disdhxgse points here under.

The first distinguishing mark relates to the emphagven to human resource. Whereas it is
human resource that is at the heart of cooperatités capital which comes to the fore in the

case of other business organizations. Unlike othusiness organizations, cooperatives pursue
broader sets of values than those associated meitblyrofits. The needs and demands of the

public at large is given due emphasis. Thus thxést solely to serve their members.
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Although cooperatives operate on a not-for pradisib, they operate to make profits just like any
other for-profit businesses except that the prafita cooperative are returned to members in the
form of patronage refunds (amounts of paymentsdl@aioperative patron receives at the end of
the year based on his/her use of the cooperativemthe basis of his investment or ownership
share).

The other main distinguishing features of coopeestirelates to the three peculiar features of
cooperatives, i.e. “user-owned”, “user-controlledid “user benefit”. The “user owned”
principle signifies that the users are the ones at@ofinancing the cooperative by transacting
businesses; “user-controlled” implies that the Haardirectors is elected by the members of the
cooperative and serves as a link man (liaison) éetwmembers and the manager. “User-
benefited” indicates that the members are the gmefiting from the cooperative because
patronage refunds are returned to the members @rbdkis of the amount of business they
conducted with the cooperative.

The unigueness of cooperatives can be derived ftnfacts that the customers, owners,

patrons and members could be the same person.

In a nutshell, cooperatives are distinct from ofioems of business organizations in that they:

i. Are owned and democratically controlled by theirnmbers (those people who use the
cooperatives’ services or buy its goods);

ii. Return surplus revenues (income over expenses amdstment) to members
proportionate to their use of the cooperative, praiportionate to their “investment” or
ownership share;

iii. Are motivated not by profit, but by service to méetir members’ needs for affordable
and high quality goods or service;

iv. Exist solely to solve their members’ problems; and

v. Pay taxes on income kept within the coop for investt and reserves.

Surplus revenues from the cooperative are retuméatividual members who pay taxes on that

income.
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In fact, this doesn’t mean that cooperatives ansin@ss organizations do not share common

elements. Business organizations and cooperaneedest the following shared features:

1. Contract

Both forms of associations evolve from the mutwadsent of their members. Thus, consent is at
the heart of both. The origin of business orgaromais rooted in the consent of the partners
(shareholders) as much it is the case with coopegt Therefore, the existence of a valid
contract is indispensable for the coming into exse of cooperatives and business

organizations.

2. Plurality of persons

As no one can conclude a contract with himself#lérg appears mandatory that there must be
at least two persons. By the same token, therésnieeexist at least two or more persons for the
creation of business organizations and cooperativesfact, there is a difference between the
two with regard to the minimum number of memberpuneed for their validity. This very point
will be discussed in greater detail in the forthaognsections. But all the same the number

cannot be less than two.

3. Common Interest
It is necessary that the members in both formssbeations should have a common purpose no
matter what their purpose might be. The membeed t@ have an intention to advance common

purpose. Nonetheless, their purpose can only bevfall and a legitimate purpose.

4. Collaboration

In order to advance the common interest, it is irafree that members in a business organization
have an intention and consent to collaborate. sSEmee holds true for cooperatives too. As one
can understand from the very name itself, coopmraéind/or collaboration is central to the

essence of cooperatives.
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5. Contributions

It is naive to think that having a common agendedting of the mind) and showing willingness
to collaborate is sufficient to attain a certainalgo Thus, for this goal to be attained, it is
imperative that members make contribution of resesibe it in kind or in cash or both.

Thus members in both associations (business asisosieor organizations and cooperatives)
should make contribution which could be tangiblentangible property, experience/expertise in

creating/managing business.

6. Purpose

Although cooperatives are formed for purpose mudader that merely making profits/gains,
they share common purpose with business organimaiiothat they have the purpose of making
profit. But one should not forget that making jraé the ultimate and sole purpose for

establishing business associations where as this is the case with cooperatives.

7. Formality

As it is required by the law that an agreement reate a business organization be made in
writing, registered and publicized, cooperativeeagnents need to be reduced into writing,
registered and publicized. Those agreements ngeabusiness associations are called
memorandum of association and those creating catpes are known as

by- laws

8. Legal personality
Legal personality is bestowed upon both associdodowing registration, and publication and
deposit of the necessary documents such as the raedumm of association or by-laws and other

requirements , if any.
9. Limited liability

As much as members in share companies and privaitied companies enjoy the benefit of

limited liability, members in cooperatives enjogtsame benefit.
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10. Role of members

With the exception of share companies and privaigdd companies where capital is given due
emphasis (as they are capital associations), tlee afomembers in other forms of business
associations (ordinary partnership, joint ventgeneral partnership and limited partnership) is
supposed to be very high and very crucial as theyparsonal associations. Similarly, the role
of members, not their capital, is given high emphas the case of cooperatives. Thus,
cooperatives share a number of features with pasfipes.

In spite of the aforementioned similarities, thare some points that make cooperatives distinct
from PLCs and SCs. To begin with, since PLCs a@id &re capital associations, both are
required to have a minimum start-up capital whhat the case with cooperatives. In addition,
whereas a minimum of two persons can form busiasseciations (2 for PLCs and 5 for SCs),
at least 10 persons are required to establishé&cre@bperative society. Moreover, obtaining
profit is not the primary purpose of cooperativdgut profits could be obtained incidentally in
the course of achieving another goal-advancingrttegest of its members. But amassing profit

is the primary purpose of forming business assiotiat

Review Questions

What do you think is the rationale behind the needequire cooperative to have at least 10
members? Why do you think is minimum capital regoient missing in the case of

cooperatives?

1.3. Historical Background of Cooperatives
1.3.1. General
Under this topic, a brief survey of the general elepment of cooperatives with special

emphasis on cooperatives development in Ethiogisbeimade.

It goes without saying that it is of paramount gigance to trace the historical origin of
cooperatives.
As the word cooperation used in common parlancégdetes the idea of living and working

together cooperative efforts have occurred throughestory. Since early man cooperated with
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others to help kill large animals for survival, pehave been cooperating to achieve objectives
that they could not reach if they acted individgyaCooperation has thus occurred throughout the

world.

Ancient record show that Babylonians practiced eoative farming, that the Chinese developed

savings and loan associations similar to those@taday.

Furthermore, in ancient time people learned to ecate and work together to increase their
success in hunting, fishing, gathering foods, bogdshelter, and meeting other individual and
group needs. Historians have found evidence opetion among peoples in early Greece,
Egypt, Rome, and Babylon, among Native American/indan tribes, and between many other

groups.

Many historians also agree that early agricultuceil have been impossible without mutual aid
among farmers as they had relied on one anothéefend land, harvest crops, build barns and
storage buildings, and share equipment. These @ranof informal cooperation and working

together were the precursors to the cooperativen fof business and the foundations for

cooperative movement.

The earliest cooperative movement is believed e leppeared in Europe in the lateé"ihd
19" centuries, during the era of industrial revolutioAs people moved from farms into the
growing cites, they had to rely on stores to fdemdrtfamilies because they could no longer grow
their own food. Working people had very little ¢éah over the quality of their food and living

conditions. Those who had money gained more arré power over those without money.

Early cooperatives were, therefore, set up as axsneadefend the interests of the less powerful

members of the society, workers, consumers, farametr producers.

The cooperative movement has its roots in the Lsinoa textile town of Rockdale, England,
where, in 1844 harsh living conditions and inadégu@nsumer protection (the adulteration of

food by private traders) inspired 28 working meratimpt a new approach to supply of food and
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other goods and the provision of social and edaoatifacilities for ordinary working people by

setting up a retail cooperative society, the RolhBEguitable Pioneers Society.

Those 28 Rochdale men pulled together a meagetaté@pvo pence per week (240 pence = 20
shillings = 1 pound)) and arranged to rent the gdofloor of an old warehouse in Toad Lane for
ten pounds per year (although this was only agtedxy the owner after one of the members of
the society put the lease under his own name)erAiaying this rent and making some necessary
repairs, only fifteen pounds remained. With thmsoant they purchased 28 pound of butter, 56

pound of sugar, six hundred weights of flour, &ksafcoatmeal, and some fallow candles.

They then began selling those items, and the soquatkly grew to include other enterprises.
The founders also established a unique combinatiavritten policies that governed the affairs
of the cooperative and served as foundations fesgmt day cooperatives’ principles. Among
these rules were democratic control of membersmeay of limited interest on capital, and net

margins distributed to members according to le¥glatronage.

Based on its success, the Rochdale set of polieeane a model for other cooperative
endeavors, and became known as the general peacipat make a cooperative unique from

other business associations.

The pioneers and other early cooperators owed noficheir inspiration to the cooperative
writings of Dr. William king (1786-1865), a Brightophysician and philanthropist and Robert

Owen (1771-1858), a welsh manufacturer and soefatmer.

Robert Owen, in particular, is said to have beea thunding father of the cooperative
movement. He believed in putting his workers igo@d environment with access to education
for themselves and their children. These ideas et in to effect successfully in the cotton
mills of New Lanark, Scotland, where the first cergiive store was opened. Spurred on by this
success, he came up with the idea of forming agéls of cooperation” where workers would
drag themselves out of poverty by growing their ofend, making their own clothes and

ultimately become self-governing.
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Others like Dr. William king took Owen’s ideas améde them more practical. King believed in
starting small, and realized that the working atasseed to establish their own operatives and he
saw his role as one of instruction .He then camemip a monthly periodical called The
Cooperator (as of May 1, 1828) which gave a mixnfreooperative philosophy and practical
advice about running a shop using cooperative jpies. He advised people not to distance
themselves away from society, but rather to forspaety within a society, and to start with a
shop. He said, “We must go to a shop every dduyofood and necessity — why then should we

not go to our own shop?”

He also proposed such noble rules as having a weeklbunt audit, having three trustees, and
not having meetings in pubs (to avoid the temptatd drinking profits). On this basis, the
Rochdale pioneers, as they became known, set @lRdbhdale principles in 1844, which in turn

laid down the basis of the cooperative movemerayod

The success of Rochdale pioneers led to the grofxtboperatives in various fields of life in the
UK. By the early 1900s, cooperatives were so widesd and well organized that they formed
the cooperative party to represent members of catipes in parliament. UK cooperatives
retain a significant market share in food retailsurance, banking, funeral services, and the
travel industry in many parts of the country. @fiehe world’s largest consumer cooperatives,

the Cooperative Group, is in the UK.

Important European banking cooperatives include Ghedit Agricole in France, Migros and
Coop Bank in Switzerland and the Raiffeisen systemfustria, Germany, Switzerland, the
Netherlands, and Belgium. Spain, Italy and varidigopean countries also have strong

cooperative banks.

In Japan, there is a very large and well-develapesumer cooperative movement with over 14
million members. About one in five of all Japandseuseholds belong to a local retail
cooperative and 90% of all members are women. dititian to retail cooperatives, there are

medical, housing and insurance cooperatives failomeys. In recent years, Japanese consumer

136



cooperatives have seen the growth of community atigg agriculture where fresh produce is

sent direct to consumers from producers withoutgdinrough the market.

In North America, the Caisse Populaire Movementtatilby Alphonse Desjardins in Quebec,
Canada pioneered credit unions. Desjardins watdetiring desperately needed financial
protection to working people. In 1900, from hisme in Levis, Quebec, he opened North

America’s first credit union, marking the beginnioigthe Movement Desjardins.

By the early 1900s, the United States governmegameo pass laws that provided for a
favorable environment for cooperative developmentGovernment encouragement for

agricultural cooperatives was highest during th€0s9and 1930s. Most state legislatures
established Agricultural Cooperative Acts duringsthime. According to United Sates

Department of Agriculture (USDA), the largest numioé agricultural cooperatives occurred

during 1929-30.

South Africa has also developed cooperatives amfargiers, consumers and workers
throughout the 1900s. However, many of these ditl abserve international cooperative
principles, as they often reflected and entrendhedsystem of racial discrimination and social
inequality rather than challenging it. Nonethelessoperatives on agriculture, consumers,

finance, workers, and social services were estaalisluring those periods and then after.

In Africa, in general, although the concept of ce@pives exited long before and during the
colonial period, it flourished in its present foronly after independence. The smooth
development of cooperatives in Africa was hinddsgdhe colonial rules while all the activities
and establishment of cooperatives in Africa was ened by the colonial rules while all the
activities and establishment of cooperatives weglated by it. The colonialists enact laws
which suit them in their endeavor to advance tloeilonial rules. During this period, the
cooperatives were not successful in their perfoceadue to the onerous management of
colonialists. For instance, the French nationadehsbly passed a decree in 1919 allowing the
establishment in France’s overseas territories wasgcooperatives knowmssociates de

provenanceThe ordinance applies to all French speaking s
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The other colonial power who passed Ordinance far ¢olony was Great Britain. The

Ordinance allowed the formation of cooperatives agnemall holder peasants in the Tanganyika
in March 1932. The ordinance is a mere gesturgateguard the interest of the colonized but
essentially it is meant to protect the interesBatain. Thus we can say that cooperatives in
Africa during the colonial era were simply imposits on African people as the laws were not

indigenous to facilitate the smooth developmertauperatives.

In a nutshell, cooperative communities are now gpdead, with one of the largest and most
successful examples being the Mondragon Cooper&orporation in the Basque province of
Spain. In many European countries, cooperativiguions have a predominant market share in
the retail, banking and insurance business. IrUtkecooperatives formed the cooperative Party
in the early 20 century to represent members in the parliamerite dreation of International

Cooperative Alliance, which was established in 1&35an independent non-governmental
association which unites, represents, and sernvagsecatives worldwide and which has members
from national and international cooperative orgations in all sectors of activity including

agriculture, banking, credit and saving, indusingurances, fisheries, housing, tourism and
consumer cooperatives and representing more th@nmlldon individuals worldwide and 200

member organizations from over 100 countries, ggité the peak of cooperatives movement.

1.3.2 Cooperative Development in Ethiopia

An understanding of the status of cooperativesr@sgnt day Ethiopia demands the knowledge
of traditional forms of cooperations that existedd ago as they are the building blocks for the
development of cooperatives. Although one mighd it difficult to trace the exact birth date of
cooperatives and the exact roles they had playsel ,can not fail to appreciate the existence of
various forms of cooperations. Living or workirmgéether is not alien to the Ethiopian people.
Their unity/cooperation has been exemplified in ynestances. Peasants used to cultivate their
lands together by calling what is known as “Deb@Nonfel”, “Gige” etc; they built their
hunts/houses together, and herd their cattle tegetiBoth urban and rural dwellers always
joined hand in an effort to defend their territdinpm foreign attacks. History has it that
Ethiopian people have always been together thrahighand thick.
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As the saying goesDer bivabber anbessa yaser”, can be translated as” individual threads,
otherwise weak, in cooperation can incarcerateoa’li Cooperation has always been one of the
biggest virtues that Ethiopian people treasures.

Nonetheless, this crude form of cooperation becoimelete and gave way to cooperatives’
movement in its present form. For the sake of comree, we shall discuss cooperatives

developments under the three different regimesraggig.

1.3.2.1. Cooperatives During the Era of Emperor Hagesellassie

Modern cooperatives movement started very recemtBthiopia as envisaged by Decree No. 44
of 1960.

It is with the promulgation of this Decree (Farmriars’ Decree) that cooperatives have come
to acquire their formal legal status. Although pe@tives have acquired their formal legal
status since the promulgation of this decree, it wat until 1978 with the adoption of the
cooperative society’s proclamation No. 138 of 187& their status is realized in line with their

objectives.

As we can understand from the preamble of the H@80ee, cooperative societies were regarded
as enterprises the primary function of which is mmaxzation of profit. We can understand this
when we take a close look at some of the provisionise Decree. For instance: “...whereas, the
organization of cooperative enterpriseamphasis added) can contribute measurably to this

”

end...” Furthermore, Art. 3 reads “... the profitalslele of productiorfemphasis added) ...”

These two quotes can lead one to conclude thah#ne objective of cooperatives by then was to
make profits.

An attempt was also made to re-establish cooperatcieties by promulgating proclamation
No. 241 / 1966. But the attempt was futile aseiver brought about change of fortune for the
poor farmers. The reasons being again that akksssry pre-requisites for the formation of

cooperatives were absent. The whole process waglysia change in form rather than in
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substance. Because, members of the cooperativesnotthe needy people but any interested
persons or institutions who wanted to procure profihis can be observed from the provision of
Art. 14(3) of Proclamation No. 241/1960 which redds ministry or chartered government
agency or other public authority may become a membe addition, Art. 15(1) provides that a
juridical person can become a member thereby rergi¢hhe cooperative an enterprise mainly
established to make profit. This implies that carapives were not basically designed to bring
any economic change for the peasants as individua®r artificial persons who were not/could
not actually participate in the real activities thie cooperative were allowed to become a
member. This is basically against the essenceajeratives. The fact that there were members
with unlimited liability, as per Art.3 (13) of thaforementioned proclamation, makes them

similar with General Partnership (see Art. 280haf Commercial Code of Ethiopia)

So, this also clearly manifests that cooperatioeseties were treated, at least partly, in the same
way as business organizations. Nonetheless, the daoperatives were sought to promote the
economic interests of their members in particuted the Empire in general. The law desires to
promote modern farming methods and agriculturatfpras and to promote cooperation among
members. To this end, the Ministry of Agricultunas provided them with technical and
financial assistance for the purpose of financihg tonstruction of residences, minimum

monthly payments to members, for the purchasingeogssary equipments, seeds and live stock.

The 1966 proclamation, on the other hand, aimoatmrerely regulating farm cooperatives but
to capture every type of cooperative society aswvas believed that the importance of
cooperatives in terms of promoting self-reliancel anutual help among people who share
common needs and desires has been internalizeaelhyebple. What is unique about the 1966
proclamation is that prominent persons were allowe®decome nominal members. This is
basically meant to enhance the reputation and golbdf cooperatives by letting merchants and
prestigious personalities become members. Asudtrg®vernment agencies or ministries could

become a member so as to enable the society udzernment facilities and personnel.

In general, the problems of cooperatives during pleriod can be summarized as follows.
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- Societies were not receptive of new technologibainges. As the objectives of modern
cooperative societies were new to the rural popuiahe small field staffs of concerned
state authorities were over stretched for they veengposed to lend a hand to all the
societies in running their day-to-day activities;

- Most of the cooperative workers lacked qualificatim the theory and principles of
cooperatives. As a result, they were inefficiéatked incentive and enthusiasm in their
work;

- Acute shortage of finance for budgetary expensedscapital investment Banks required
100% collateral from cooperatives and made excessiyervisory control over the
manner of use of the loans even when they gransjoa

- The management of cooperatives was dominated lojois and the affluent ones;

- Lack of adequate training; and

- High degree of state interference (registratiorpesusions, inspection, auditing their

accounts, supply credits etc... were solely handlethé government)

Review Question

In what concrete ways do you think cooperativesthose days have contributed to the
development of cooperative movement in Ethiopiaé&e\they worth anything for they were hit

by all those problems?

1.3.2.2. Cooperatives During the Derg Regime (1974-1991)

The 1975 proclamation that provides for nationailaraof rural land and extra houses in urban
areas on its Art.10 provided for the creation ofrketing and credit cooperatives by peasant
association. Although the proclamation did notvpde for the creation and management of
cooperatives, it disclosed the intention of thevidional Military Administrative Council

(PMAC) to give out large scale state farms to coafpees.
In 1978, a proclamation that provides in a compnshe way for the establishment of various
types of cooperatives was adopted. This law, Broation N0.138 /1978 envisaged collective

ownership of production by way of mobilizing peasan
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Several government units were given mandates dffereht cooperatives on the basis of their
areas of specialization. For instance, the NatiBaak of Ethiopia was entrusted with the duty
of controlling financial matters relating to saviagd credits; the ministry of Agriculture was
empowered to control, supervise, and assist trabksttment of producers’ cooperatives in the
agricultural sector.

Each cooperative is supposed to have its own aro€lassociation in accordance with the
proclamation though a board of cooperatives draemmfnumerous government bodies was

envisaged to give direction to the cooperatives enwent.

Since the country was pursuing socialist mode ekligpment, cooperatives in Ethiopia were
treated in much the same way as those in otheal&iaountries.

In socialist countries, cooperatives enjoy maximfreedom and protection for their proper
foundation and development. Besides, they fundticeccordance with central planning and are
not engaged in any kind of “cut-throat” competitianich is the main features of capitalism.

The same was more or less true with cooperativieigia.

Nevertheless, the cooperatives movement couldmog) about the desired result owing to the

following reason.

- As the surplus production was to be sold out toathrécultural marketing corporation at a
price much lower than the market price and the nemlwere naturally interested in
highest returns from their products, farmers whaendeprived of the fruits of their
labour by way of compulsory marketing lacked inoesd to work harder;

- Since they were required to pay exorbitant redisindfees and government aid (in terms
of releasing necessary fund and other financiaist@sge) was at its minimal, their
contribution was inadequate;

- They were unable to meet their financial expecteti¢debts) owing to the imbalance
between cost of inputs and outputs (decreased gficgut and law price for outputs);
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- Lack of skill and adequate training in farm managetn accounting and in business
management;

- Lack of proper book keeping and accounting systemmiclhv exposed them to
embezzlement and corruption which in turn led t@ &pirit and on some occasion to loss
of members;

- Since management and control committees remainetéfiae for long term (as they are
politically affiliated with the government), the mecratic feature of cooperatives were
diminished; and

- Lack of appropriate remuneration scheme.
Review Question

What were the distinguishing features of coopeeatiduring the Derg Regime in comparison

with those during the era of the emperor?

1.3.2.3 Cooperatives Movement Since 1991

Beginning from 1991, cooperatives began to seegeham fortunes as their roles in economic
development were understood better. During theeirapera, the major objective of organizing
cooperatives was to produce industrial crops amddéhey were organized in areas where these
crops are grown. Moreover, shareholders were dltaosllords and hence small holders and

consumers were not given due attention.

During the Dergue Regime too, with large numbemeinbers of non-cooperative organizations
pretending to be cooperative, cooperative societies the cooperative movement as a whole
used to suffer from loss of credibility in the eyafstheir members and the general public at
large. The publicly pronounced image of coopeestiwas not reflected in the day-to-day
practices. The members lacked tangible benefitlstaay had no role to play, hence sense of
ownership faded and the group started disintegyatis a result, the development of saving and

credit cooperatives was limited.
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Presently, the Ethiopian government has given dauoghasis for the development of the sector
and necessary legislative actions have been takerthis effect, the government has enacted the
following proclamations that apply at federal level

Percolation No. 147/19989 (referred as Procl. herder) as amended by proclamation No.
402/2004, Regulation No. 106/2004, and the procdlemavhich has established the Federal
Cooperative Commission (Procl. N0.274/2002). Mueezpthe legality of cooperatives is duly

acknowledged by FDRE constitution which is the sap law of the land.

Pursuant to Art.31 of the Constitution, every parbsas the right to freely form association or
join any association of his/her choice with a vieapursue a legal cause. Furthermore, as per
Art.41(1) and (2), every Ethiopian has the rightettgage freely in economic activity and to
pursue a livelihood of his choice anywhere withire thational territory, and to those his/her

means of livelihood, occupation, and profession.

Thus, the Ethiopian government is doing everythinghould and could to see to it that

cooperatives are expanding to the required levabking appropriate legislative measures and
making appropriate policy decisions. The governntfeas also assigned the required human
resource from Woreda to federal level. Therevisnea plan to assign cooperatives extension

workers at Kebele level which is the basic politstaucture of the government

Despite the fact that the operation of saving amdlit cooperatives was limited to work places
since 1990, there was a shift in outlook that egitomoting and organizing saving and credit
cooperatives focusing on the needs and desirdsedafdciety by enlarging the common bond of
association to the profession and community. K wafact started with the demand of NGOs to
line up the support of low income groups to incogemerating activities and to sustain the

benefits by organizing in this manner.
Most cooperatives are organized on the basis okplace (employee) common-bond. Owing to

the large number of people residing in rural aréfasie lies a huge potential for credit union

development. Very few saving and credit coopeestiare organized on the basis of profession.
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Currently, there are about 19, 147 primary coopegatwith an aggregate capital of 1.47 billion
birr with membership of about 4.61 million cooperas in Ethiopia also provide job for close to
24,000 people.

With a view to strengthen the bargaining power ofmpry cooperative societies, 124
cooperative unions with 992.6 million birr capitelve been established all over the country. An
additional 44 cooperative unions having a totaliteapf 4.9 million birr are in the process of

forming grain marketing cooperatives federation.

N.B. The figures here above are bound to changes geK@es are expanding at an alarming

rate.

The Ethiopian government has also embarked upoaggnessive program of economic and
political liberalization, including taking steps pzomote the development of democratic, free-
market oriented, and professionally managed adull cooperatives. USAID laid the
groundwork for this initiative beginning in 1994 Isgnding American volunteers to the field
under the “Farmer-to Farmer” program managed byicAfural Cooperative Development
International /Volunteers in Overseas Cooperatigsigtance (ACDI/VOCA). USAID/Ethiopia
followed these initial efforts with direct fundingThis brought about a cooperative renaissance
in the second half of 1990s. During this time éititude towards cooperatives had changed and
people especially cooperative members had becooneasingly aware of the role cooperatives

could play in improving their lives.
The impact of USAID/Ethiopia and ACDI/VOCA efforts date has been dramatic. Over 1,400
agricultural cooperatives throughout Ethiopia hdneen reoriented, restructured, and legally

registered.

The Oromia Coffee Farmers Union is just one examoplsuccessful cooperative reorientation

and development.
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In the coming five years, strengthening cooperativaeties by delivering services to 70% of the
population is a priority. Increasing cooperatieetsr saving from 630 million to 1.2 billion birr
by boosting rural and urban saving and credit coaipees society, providing telecommunication
and rural electrification services cooperativespagiothers, are the major focus areas of the

government .

In a nutshell, agricultural cooperatives became gréw instruments of local development in
rural areas. They allowed easy access to farngugpeent, and added value through further

processing and marketing the farmers’ produce.

New forms of cooperatives were introduced to magnérs’ special needs, thereby eliminating
middlemen. In urban areas, housing, consumer,sindl and craft cooperatives were
established, while savings, credit and social sergooperatives flourished in rural and urban

areas alike.

Key to the successful development of all these emifves was the Federal Cooperatives

Commission (FCC), the government agency chargdd pvadmoting cooperatives in the country.

Review Question

Compare and contrast the development of cooperstigieties under the three regimes.

1.4. Purposes of Cooperatives
Under this topic, the role of cooperatives in gahand the place of cooperatives in Ethiopia’s

millennium development goals, in particular, wid Bssessed.

1.4.1 The Role of Cooperatives in a Nutshell

Cooperatives create job opportunities thereby piiogi income to many. They produce and
supply safe and quality products and servicesdw thembers and the community in which they
operate, they promote solidarity, tolerance, andakty, they respond to the needs of their

members by providing education and trainings amy thlay a significant role in the national

146



economy by contributing their fair share in the veing of the entire population at national

level.

The importance of cooperatives in job creation, Wimibg resources, generating investment and
contributing to the national economy, and promotimgfullest participation in the economic and
social development of all people is clearly statethe preamble of Promotion of Cooperatives

Recommendation No. 193 of the International Lalf@rganization.

In similar vein, it is provided under Art.4 of Pltamation No. 147/1998 that cooperatives are
established for the following objectives.
1. to solve problems collectively which member canndtvidually achieve;
to achieve a better result by coordinating theowedge, wealth and labour;
to promote self-reliance among members;

to collectively protect, withstand and solve ecoimproblems;

o~ w0

to improve the living standards of members by r@ayproduction and service costs by
providing input or service at a minimum cost orfiogling a better price to their products
or services;

to expand the mechanism by which technical knowdextguld be put into practice;

to develop and promote saving and credit services;

to minimize and reduce the individual impact oksignd uncertainties; and

© © N o

to develop the social and economic culture of themimers through education and

training.

1.4.2 The place of Cooperatives in Millennium DevelopmenGoals

Before we analyze the role of cooperatives in #adization of Millennium Development Goals
(MDGs), it is imperative that we say few things ab®&DGs and the distinct aspects of the

goals.

Millennium Development Goals (MDGSs) are eight gdalde achieved by 2015 that respond to

the world’s main development challenges .The MD@&s drawn from the actions and targets
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contained in the Millennium Declaration that waoptgd by 189 nations and signed by 147
heads of state and governments during the UN Millen summit in September 2000. The
eight MDGs break down into eighteen quantifiableyéts that are measured by 48 indicators.
The eight MDGs are:

Goal 1: Eradicate extreme poverty and hunger;

Goal 2: Achieve universal primary education;

Goal 3: Promote gender equality and empower women;

Goal 4. Reduce child mortality;

Goal 5: Improve maternal health;

Goal 6: Combat HIV/AIDS, malaria and other dissase

Goal 7: Ensure environmental sustainability; and

Goal 8: Develop a global partnership for developine

The MDGs, although superficial on their face vahsethey seem mere wish list of the kind of
aspirations that everyone can agree on, harbolisagtted thinking. First, they express a broad,
multi-dimensional view of development. In respotséhe structural adjustment programmes of
the previous decade, they go beyond a simple fiaidtonomic growth as a panacea for human
ills. They talk of human development, placing hunvegll-being and poverty reduction at the

heart of global development objectives. Insteadviefving poverty as lack of income, they

define it in terms of a lack of capabilities to detull and creative lives. These capabilities
include having a decent standard of living, bub dileng a long and healthy life, being educated,
and enjoying political and civil freedoms. They, timeir turn, depend on essential conditions
such as environmental sustainability, equity (esplgcgender equity), and an enabling global

economic environment.

Secondly, they are based on a set of fundameniasareedom, equality, solidarity, tolerance,
respect for nature, and shared responsibility.

Thirdly, the goals are linked to the economic, abend cultural right set out in the UN'’s
Universal Declaration of Human Rights. This metresy are not just charity but an obligation

for which we are all -as citizens -accountable.
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Fourthly, this obligation is spelled out in moretaleas a global partnership based on mutual
responsibilities between developing and rich caestr That is, developing country governments
have the primary responsibility for making the besé of their own resources and governing
their countries property, while rich countries aesponsible for ensuring a fair international

trading system and providing more money.

This said, the question that readily crosses ever'gomind is will these goals be attained in the

near future given the poor track record of sucoéggobal goals?

The tracking of progress towards the MDGs depeingifyf on having reliable statistics, and the
capacity of countries to provide these needs tadiesiderably strengthened worse still, the
figures for Africa do not, include those countriesm apart by war and communal violence
which, if included, would make things even worsedowever, the World Bank’s latest
assessment is that the gap between the rich angathreis growing, and that unless current
trends are reversed, the MDGs will not be met. e®thagree that unless there is a radical
improvement, too many countries will miss the tésgeThere are encouraging signs of progress

in some areas alongside worrying evidence of stagnand reversal in others.

In 59 countries, very low starting points, and degls to progress are undermining the whole
project. Some scholars have aired out their feraasif trends continue as they have been in the
1990s, only the goals of halving income poverty #re proportion of people without access to

safe drinking water will be met.

In regional terms, East Asia and the Pacific haaglensubstantial progress, mainly because of
high growth rate in China. In South Asia there basn a modest decline. In Latin America and
the Caribbean there has been a decline, but theato crisis in Argentina may reverse this. In
Eastern Europe and central Asia, there has beerarbieth increase in poverty, due to the
economic dislocation caused by the collapse of conmsh regimes. Sub-Saharan Africa
remains the greatest cause for concern becaugaiedasslight decrease in the percentages of
people in poverty, because of high birth rates, mlsenbers in poverty continue to rise.

Statisticians have worked out that, on currentdserthis region will not reach the goals for
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poverty reduction until 2147 and for child mortglitntil 2165 worse still, trends for HIV/AIDS
and hunger are going in the wrong direction entireBome scholars are thus suggesting that
substantial revisions will need to be made in the@4 to avoid widespread failure to achieve
the targets. This is a worrying conclusion, egleut to a footballer who cannot score a goal

complaining that the goalposts are too close tageth

The important issue would, then, be how far carpeaatives contribute to the achievement of
MDGs? Why should we think that cooperatives mighpart of the solution?

Cooperatives can make significant contributionhe attainment of MDGs. How cooperatives

can be very crucial in the attainment of the MDGIs ve discussed as follows.

Goal 1. Eradicate extreme poverty and hunger

Cooperatives can play a vital role in poverty radurcas they are essentially income generating
associations. Furthermore, since they return amglisses to the members in the form of a
patronage refund based on the use people madeeafabperative, they make sure that the
growth is equitable. The UN declares that “All nties ... should implement policies that
strengthen the links between economic growth aneipy reduction and goes on to single out
growth that does not discriminate against ruraagrethnic groups or women, and that increases
small farmers’ incomes, expands access to landpammotes labour, intensive growth in small
and medium enterprises.” In many counties, codpesaare still the main ways in which rural

people make a living.

Goal 2: Achieve universal primary education
Needless to say that education is vital for anyntguin particular, underdeveloped ones, to
escape their poverty traps. Thus the most impbtkang is that the people have to get educated

at any cost.

The history of cooperatives has it that they hdwags been committed to education since their

inception. When the Rochdale pioneers began theikww 1844, most of the adult populations
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of Northern England were illiterate, and few chédrwent to school. They then made adult
education one of their principles and this becameoan everywhere in Europe. In most
countries with significant cooperative sector, ca@pive colleges have been founded to provide

training for active members, employees and managers

In developing countries, cooperatives have a goetgntial in the field of literacy training for
adults. Cooperatives are not usually involveddaliyen providing primary schooling, but where
local government fails to provide, they often file gaps, using their own funds to build and

support local schools.

As local membership based organizations, they aafd on primary education by human

resource development; enabling members, managestaifdo gain the skills needed in running
a business. As local civil society organizatiathgy can also monitor the quality of education,
where they raise the incomes of poor people, tinaple children to complete primary education
where they raise the incomes and increase thesstdtwomen.This in turn, encourages them to

complete their education.

Goal 3: Promote gender equality and empower women

The UN includes gender equality as one of its gnatsonly because it is important in itself, but
also because it is vital to the ability to earnhgigincomes, to control fertility, reduce infant
mortality and improve reproductive health. Howngigant are cooperatives in these important
goals? As organization with an open membershipcppie, we might expect cooperatives to be

open to women. So cooperatives can play a hugana@n endeavor to empower women.

Goal 4 & 5: Reduce child mortality and improve matal health

Every year, more than 10 million children die oéyentable diseases, while more than half a
million women die in pregnancy and childbirth, wghch deaths being 100 times more likely in

some pats of the world than others. Every wheet tooperatives have raised people’s
incomes, or provide decent work, or healthy housomggood quality/ unadulterated food, or the

ability to save and borrow money, they can playnaportant role in alleviating the conditions of

children and their mothers. Cooperatives have b&smn effective in the provision of primary
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health care. While maternal and child health arelip issues and it could be argued that local

government should provide, in remote rural areasrevthere are often gaps in the provision.

In USA, under the New Deal in the 1930s, the Fdd&avernment promoted health
cooperatives. And in Canada, cooperative moverpeotided health care for its members
before the founding of a comprehensive health systdn Japan too, the agricultural and
consumer cooperatives between them were resporisibaeainstream health care delivery until
comprehensive public health insurance led to the@oming more specialized. The same is true
with developing countries like India and Sri Lardscooperatives, in the 1960s, were the main

health service providers.

Goal 6: Combat HIV/AIDS, Malaria and other Disease

It is estimated that some 42 million people aréengvwith HIV/AIDS. In 2002, 3.1 million
people died of AIDS. It has already killed the gggs of 13 million children in Africa only.
Every 8.5 million people have tuberculosis whiclibé&coming more and more resistant to drugs
and kills up to two million people per year. Evewear, malaria infects 500 million people, and

one million die from it.

Although no cure has been found yet, there is arpss in slowing down the spread of
HIV/AIDS. In Brazil, Thailand, Uganda and Zambialglic health campaigns have made a big
difference. The role cooperatives can play here mat be underestimated. In most Asian
countries, cooperatives are providing health careises and health education programs for their
members. In India, there are 181 hospital coopest and 50 cooperative education field
projects providing family welfare and health awa®n programmes. In 2002, these projects
organized 372 health awareness programmes on HD8Abr their members from which more
that 1000 people benefited.

The International Cooperative Alliance which has tapacity to reach over 760 million people,
in nearly 100 countries, envisages a systematigrarome to raise awareness, encouraging
cooperatives around the world to address the HIM&I pandemic within their own

organizations and communities they serve.
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In addition to contributing to public health cangas, cooperatives are a means by which people
can gain micro-insurance against illness. Thigasticularly important in Latin America,
Senegal and Burkina Faso. They are also a meawioh groups of health care providers can
become more effective; pharmacy cooperatives inn&hand cooperatives clinics in Benin are
notable examples. There are also cooperativedHMgFAIDS victims in Kenya and South

Africa.

Goal 7: Ensure Environmental Sustainability
This goal has three distinct targets. These areintegrate the principles of sustainable
development into the country’s policies and prevhatloss of resources, to halve the proportion

of people without drinking water; and to improve fives of at least 100 million slum dwellers.

With regard to the first target, it is believedttbaoperatives play a significant role in contagnin
depletion of world fisheries, soil erosion, climateange due to green house effect, as they can

be too good in forest and water management.

Concerning the second target, on top of the faadt dhe person in three in Africa does not have
access to safe water and the problem is worseral aneas, there is a problem on deciding on
who should provide? In most countries servicespaogided by the public sector but during the
1990s the World Bank supported privatization tgéatransitional water companies as the public
sector’s record was not good. During the 1990sjapei sector solutions were introduced into
several cites such as Buenos Aires, Mexico Cityidf@an, Accra, Manila, and Djakarta. But
they too have proved elusive as the companies Ways of excluding the poor. Higher user
fees have caused water supplies to be cut off utiSAfrica, and provoked protests in Bolivia
and Argentina. Who, then, should provide? The d#Velopment report for 2003 says that
service provision is best provided by local commigsiand firms, and it is up to governments to
build their capacity. This provides an opporturidy water cooperatives to be considered as one

important option.

Finally, cooperative can turn around the fortunéslam dwellers that have to put up with

overcrowding, substandard housing and unsafe veatdrsanitation resulting in high rates of
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disease and infant mortality. Cooperatives havexaellent track record in this regard. In USA,
for instance, in the 1970s tenant management catpes were formed to run out-of-control
public estates. In England during the 1980s masw huilding cooperatives were formed to
house people living in poor quality public housingn Scotland, over 30 cooperatives were
formed to buy run down ‘council’ estates and reisinthem.

In developing countries too housing cooperativegehalso been effective in providing decent
accommodation.

Cooperatives can also be very effective in progdshared services to poor people in the

informal economy.

Goal 8: Develop a global partnership for developnen

This goal shifts the focus of attention to the in&tional community and the developed
countries, challenging them to create a globalneaship for development. Poor countries
cannot remove the structural constraints of richintxy tariffs and subsidies, patents that restrict
access to technology, and unsustainable debt., Fsge transfers of resources are needed from
rich to poor nations if the latter are to reachical thresholds in health care, education and
infrastructure, and to improve productivity. Thlls for the need to match the aid from outside
with pro-poor policies at national level therebyeomg the door for country-level poverty
reduction strategies. It is believed that coopezatederations in developing countries and

cooperative development agencies in the rich cesmtan play an important role in this process.

Thus we can say that cooperatives can directhndirectly give the much needed momentum
for the MDGs. Moreover, as community developmenbvjgtes community members with
opportunities to bring about changes in their dpogwonomic and cultural environment,
communities join hands to form cooperatives witlview to fulfill their needs. Currently,
cooperatives play a pivotal role in the povertyustn of a nation and achievement of the
MDGs.
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Review Question
Evaluate whether or not cooperatives can squarng¢linfo the realm of MDGs? Do you think

cooperatives can make genuine contribution to suokuits?

1.4.3 The Place of Cooperatives in Ethiopia’'s MDGs

As to the question whether cooperatives have aleytmoplay in an endeavor to alleviate the
countries’ problem by contributing to the realipatiof the MDGs, much has already been said.
In much the same way as other developing natidns, bbelieved that cooperatives can make
significant contribution in the country’s attemptattain the MDGs.

But what we would like discuss at this juncturewisether the country can attain the goals.

Simply stated, can Ethiopia attain the MDGs?

In this regard, there is an incongruent report.okdng to the draft Health Service Development
Plan (HSDP) joint UNDP and the Ministry of Healtport of 2005, the per capita health service
expenditure of Ethiopia is rated at 5.9 dollarg, lgast among other developing countries such as
Kenya ($31), Uganda ($18) and Tanzania ($5). Epent also indicated that the country needs
to increase health service expenditure to 34 USIthough Ethiopia has shown significant
progress in primary education, the report continudsas yet to speed the pace in order to attain

the second phase of MDGs, which is achievemenhivkeusal primary education.

On the other hand, it is suggested that Ethiopiddcreach the millennium development goals.
Notable in this regard is the statement by the Wdhnk senior vice president Francis
Bourguignon on the fourth African development foruie said that “remarkable achievements
have been registered in different areas that puttuntry (near the) top of th& &f developing
countries.” He also said that, “with the right@mt of aid and a good level of implementation
of the government’s development policies, posgiediare high that Ethiopia should reach the
MDGs.”

Moreover, the Minister of Health said that Ethioprauld likely meet the MDGs in the health
sector. The Minister, Dr. Tewodros Adhanom saidt tthe maternal mortality rate was
1,068/100,000 15 years ago, while that has nowedsed to 671. Similarly, child mortality rate
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(under 5 years of age) which was 200/1000 has neevedsed to 123. About 2,500 health
stations are being constructed, training is beifigred to 4,468 health officers, 10,700 health
posts have been constructed, more than 24,500hhpaifessionals were assigned to health
posts. The government is also, he said, strivangrovide medication to HIVAIDS, malaria and

tuberculosis. According to him, the country’s hleaoverage service has reached 86%.

Furthermore, concrete steps are being taken bynpettorgans to see to it the goals will be
attained as planned. For instance, the MinistryFiolance and economic development has
devised a five years strategy plan for Accelerated Sustained Development to End Poverty
(PASDEP) which is a localized version of the MDGgexted to be achieved by 2015. This

indicates how the government is committed towandsattainment of the goals.

On top of this, the greater emphasis the Ethiog@rernment has given to cooperatives is a big
bonus in this endeavors as the latter are playikgyarole in social and economic development
with 7,366 primary societies, 31 union, the Eth@ptooperative movement has a membership

four million people and represents 33% of the ttaaher household.

Cooperatives have mobilized over 350 million hirrsavings, employ 3,800 people and some of
the societies provide health and education to theimbers and community.

There fore, we can say that the signs are goocdune can tell with certainty that the goals
will be attained or will not be attained but it héghly likely that it will be met provided that
cooperatives continue to play their important rated the government keeps on exerting its

relentless effort in assisting their development.

In fact, cooperatives are not without their own kpeons as they lack adequate
training/education, lack of entrepreneurial skidsd lack of capital and absence of a national
apex organization to represent the movement. Tefare ward is therefore:
- to reorganize and restructure primary/secondarye@iives and establish specialized
federation or a cooperative league,
- to develop business mentality and entrepreneysiéligto cooperatives through capacity

building,
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to put in place a clear division of function aadks between the cooperative movement
and the government;

government needs to facilitate and create an exgbhivironment for the development of
an impendent and efficient cooperative movement;

to develop cooperatives that exist and operatendspendent, autonomous private
enterprises;

to create a clear division of labour between etkctdficials and professional
management;

to develop a comprehensive and sustainable sydtenoperative management including
management information systems and efficient augitnechanism;

to facilitate additional activities such as valuddimg , processing services and export
activities;

to coordinate and cooperate closely with coopegativganizational institutions in
neighboring countries and beyond, and

Cooperatives should use a certain percentage fiwgir het profit for community

development activities designed to reduce poverty.

This done, cooperatives can, without doubt, pravée invaluable in Ethiopia’s endeavor to
attain the MDGs:

by bringing services closer to their members ahlyigompetitive prices, and increasing
members’ income by eliminating middlemen and redggroduction costs;

through improved production methods resulting freducation and training activities
offered to members of cooperatives, enabling franb@improve incomes, nutrition and
food security through higher yields;

through profits accruing from efficiently manageasimess and reverted to the members,
again raising their incomes and reducing poverty;

through education and training activities for mersbpromoting entrepreneurship and
democratic management practices;

by promoting job creation and stabilizing existisglf-employment in urban and rural

areas.
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In addition, cooperatives provide the indigenouscwnities with culturally appropriate tools
and methods to strengthen their capacities, airtongreate decent employment opportunities,

sustainable livelihoods and income generation ae&nu

1.5 Types and Forms of Cooperatives

1.5.1 Types of cooperatives
Cooperatives could be classified on the basis efptlrpose for which they are established and
on the nature of services rendered by them. Acoghgi they could be single purpose

cooperatives or multipurpose cooperatives as isdlse with most cooperatives.

Cooperatives could also be classified on the bafste target group they stand to benefit, i.e.
whether or not the members are the sole benefBsiasers. In the case of consumes’
cooperatives, saving and credits cooperatives,ihguooperatives, insurance cooperatives etc,
the users are the members. In the case of pra&luceoperatives, transport cooperatives,

construction cooperatives and marketing cooperstivee users are not necessarily members.

Cooperatives exist virtually in all forms of tradihal economic sectors such as agriculture,
fisheries, consumer and financial services, hoysamgl production (workers’ cooperatives).
The scope of cooperative activity also extendsam@d a number and activities including
handicrafts, agriculture, housing, saving and ¢yddialth and social care, funeral and schools.

Lets’ move on to discussing each of the differgpes of cooperatives mentioned here above.

N.B. Remember that these are not the only types gieratives currently available in the world.

The following are the main ones.

1.5.1.1Housing cooperatives

A housing cooperative is a legal entity that owesal restate and one or more residential
buildings. Each shareholder in the legal entitgnanted the right to occupy one housing unit
sometimes subject to an occupancy agreement, whidimilar to lease. It is also a legal
mechanism for ownership of housing where residesitter own share (share capital

cooperative) representing their equity in the @vapives’ real estate, or have membership and
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occupancy right in a not-for-profit cooperative inghare capital cooperative), and they

underwrite their housing through paying subscripgior rent.

Housing cooperatives come into two basic equitycstires: market rate housing cooperatives
and limited equity housing cooperatives.

- In market rate housing cooperatives, members mihythear shares in the cooperative
whenever they like for whatever price the markéersf much like any other residential
property. These are very common in New York City.

- Limited equity housing cooperatives which are oftesed by affordable housing
developers, allow members to own some equity iir tieme, but limit the sale price of

their membership share to that which they paid.

A housing cooperative can operate either as pyirv@operative or secondary cooperative. As a
primary cooperative, it would provide housing te ihembers. As a secondary cooperative, it

would provide technical services to primary housingperatives.

1.5.1.2Building cooperative (self-build housing cooperagiy

Members of building cooperatives pool resourcebuitdd a house using a high proportion of
their own labour. When the building is finished leamember becomes the sole owner of a

homestead, and the cooperative may be dissolved.

1.5.1.3Retailers’ cooperative

A retailers’ cooperative, often referred to as selewy or marketing co-operative in some
countries, is an association which employs econ®mifescale on behalf of its members to get
discounts from manufactures and to pool marketiiigis common for locally owned grocery
stores, hardware stores and pharmacies. Hencemd#rebers are businesses rather than

individuals.
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1.5.1.4Worker cooperative
A worker cooperative or producer cooperative i®aperative that is owned and democratically

controlled by its “worker-owners.”

Worker cooperatives operate in all sectors of thenemy and provide workers with both
employment and ownership opportunities. Examptedude employee-owned food stores,
processing companies, restaurants, taxicab congaewing companies, timber processors and
light and heavy industry.

1.5.1.5. Producer cooperatives

Producer cooperatives are owned by people who peodimilar types of products-by farmers
who grow crops, raise cattle, milk cows, or by tsiefen and artisans. By banding together, they
leverage greater bargaining power with buyers. yTdlso combine resource to more effectible

market and brand their products, improving the imes of their members.

Membership is not compulsory for employees, butegally only employees can become

members.

These types of cooperative are organized to carmgedtain types of industrial activities.

They were started for the fist time in France tmoge the exploitation of the workers by

capitalists and to share the profits among the emsrknly.

The main purpose of these cooperatives is to lisgl feeling of ownership in the minds of the
workers as they would work with greater enthusiashen they have this feeling. Thus it
develops in the workers the sense of responsipifitsiative, discipline and obedience. For this
to be achieved the following conditions need tdusiled:

- absence of bickering and jealousies among the wonkenbers;

- the worker-members are loyal and sincere;

- the government gives full support;

- there are proper facilities or credit through credtid financial institution; and,
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- there should be proper provision of marketing aadgport facilities.
1.5.1.6.Consumer Cooperatives
Consumers’ cooperatives were started for the finsé in England about the middle of 1.
Those cooperatives seek to ensure steady supmlgnsumer goods of standard quality to their
members at fair prices.
The cooperatives purchased goods (which are géneleinanded by the people in the locality

on wholesale basis and resell them on retail lagise members at fair prices.

The profits of the store shall be distributed amomgmbers on the basis of the size of their

purchases-the principle of “bonus on purchases”.

Consumer cooperatives are owned by people who beygbods or use the services of the
cooperative. They sell consumer goods such as &odoutdoors equipment. They provide
housing, electricity, and communications. Theyal$fer financial (credit union), healthcare,

childcare and funeral services.

The world’s largest consumers’ cooperative is tbheperative group in the UK which offers a

variety of retail and financial services.
Japan also has a very strong consumers’ coopekaitirever 14 million members.
A significant number of consumers’ cooperativesehbeen incorporate in our Ethiopia too and

the government has given due attention to consuroeoperatives as they can play a vital role

in alleviating the problems related to price inffaton consumer goods.

1.5.1.7. Agricultural cooperative
An agricultural cooperative is consumes’ coopegatwhere farmers pool their resources in

certain areas.
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The first agricultural cooperatives were createimope in the ' half of 18" C. They spread
later to North America and other continents. Thaye become one of the tools of agricultural

development in underdeveloped countries.

Agricultural cooperatives in Ethiopia, for instapcare being transformed into dynamic
agribusiness enterprises. The Ethiopian governrhest also embarked upon an aggressive
program of economic and political liberalization¢luding steps to promote the development of
democratic, free-market oriented, and professigmainaged agricultural cooperatives.

With such reorientation and development, agricaltaboperatives have flourished and a case in
point is the Oromia Coffee Farmers’ union whichswestablished in 1998 with the aid of
Agricultural Cooperatives Development Internatioaald Volunteers in Oversees Cooperative
Assistance (ACDI/VOCA) an international developmengination based in Washington, DC in
the United State which aims at achieving economiowth in developing countries via

community development, enterprise developmentnfired services and agribusiness systems.

Agricultural cooperatives are typically classifiadcording to the three major functions they
perform: marketing, supply, and service.

Marketing cooperatives help to sell their membéasn products and maximize the return that
they receive for these goods. Marketing coopegativan serve their members in many ways
including bargaining for better prices, storing a®lling members’ grain, and processing farm
products in to more consumer ready goods.

Supply cooperatives, sometimes referred as punmpasoperatives, sell farm supplies such as
seed, fertilizer, petroleum, chemicals, and farmigment.

Service cooperatives provide various serviceshirtmembers. Such services could be
pesticide applications, seed cleaning, and awifichsemination. Service cooperatives also
include organizations such as the Farm Credit &yséeNetwork of Borrower Owned Lending

Institutions that provide credit and other finahsirvices to farmers.
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1.5.1.8. Credit cooperatives

The main aim of these societies is to supply th@etary needs of their members and to save
them from the clutches of unscrupulous money lendé&mong the credit cooperative societies,
the most important are the agricultural credit sbes which were created for the first time in

Germany.

The agricultural credit cooperative societies gleans to their members for short or long
periods, on their personal security on a low rdte@rest; and, thus, protect them from village
money-lenders who charge very high interest raf@sese cooperatives do not work for profits
since surpluses are distributed among memberstasesh free loans for productive purposes

which are in turn used for the general developroéttte community.

Besides the above forms of cooperatives, thereotrer types of cooperative societies, e.g.
cooperative societies for running schools and flibsa cooperative societies for purchasing seeds
and cattle, cooperative societies for consolidatibholdings, cooperative farming societies and

SO on.

Review Question

Which form cooperative society best suits the pihiosituation?

1.5.2. Forms of Cooperatives

Cooperatives could take different forms ranging fremmary societies to leagues.

A primary society is a unit operating at grass flegel. The members in primary cooperative are
individuals who share common goals or aspirations.
According to Art.3 of Regulation No0.106/2006, a npary cooperative society shall be

established by voluntary individuals who live ornwan the same profession.

A Secondary Society or Cooperative Union is a coapee in which all the members of primary
societies which aim at developing the spirit ofidgality among societies. In similar vein, the

Regulation states that primary societies havinglaimobjectives may establish a union. The
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Oromia Coffee Farmers’ Cooperative, the Sidamad&goHarmers’ Union, etc are good examples

of unions.

Moreover, by virtue of Art.4 (2) of the Regulatidin.106/2004, an individual who carries out
similar activities to that of a Union and who isllimg to observe the principles of the society

may become a member of the Union.

A tertiary society/a federation, on the other haisdestablished by Unions having similar
objectives. In addition, Cooperative Societiesrmlividuals that carry out similar activities with

that of a federation may also become a memberedfieitheration.

Primary Cooperative Societies, Unions, and Fed®ratmay establish a League that represents
all cooperative societies at national level. Thmaaas been provided for under Art.6 of the
aforementioned regulation. The League which willes&ablished shall represent all cooperative

societies in Ethiopia and it shall operate througtibe territory of the country.

1.6. Principles of Cooperatives

Cooperatives are based on in-built values of s&lf;hself-responsibility, democracy, equality,
equity and solidarity and it is in the traditiontbkir founders that cooperative members believe
in the ethical virtues of honesty, openness, so@aponsibility and caring for others. The
foundational principles of cooperatives are thecontes of these values. In other words, these
values underlie the principles for cooperativesicwlare regarded as essential to the cooperative

spirit.

These seven principles as stated on the ILO recomaten (2002) 193, are: voluntary and
open membership, democratic member control, membanomic participation, autonomy and
independence, education, training and informatmoperation among cooperatives and concern

for community. Let’s discuss each of these prirespine by one.
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1.6.1. Voluntary and Open Membership
As this principle is anchored on volunteerism, @ragives are voluntary organizations, open to
all people able to use their services and willingatcept the responsibilities of membership,

without gender, social, racial, political or rebgs discrimination.

1.6.2. Democratic member control

Cooperatives are democratic organizations conttdiletheir members, who actively participate

in setting their policies and making decisions. nMand women serving as elected

representatives are accountable to the membershipprimary cooperatives, members have
equal voting rights (one member, one vote) and eraijves at other levels are also organized in

a democratic manner.

1.6.3. Member Economic Participation

Members contribute equitably to, and democraticedigtrol the capital of the cooperative. At
least part of that capital is usually the commarpprty of the cooperative.

Members usually receive limited compensation, i,am capital subscribed as a condition of
membership. Members allocate surpluses for angllaof the following purposes developing
their cooperative, possibly by setting up resergest of which at least would be indivisible,
benefiting members in proportion to their transacdi with the cooperative, and supporting other

activities approved by the membership.

1.6.4. Autonomy and Independence

Cooperatives are autonomous self-help organizatonsolled by their members. If they enter
into agreements with other organizations, includjogernments, or raise capital form internal
sources, they do so on terms that ensure democmattool by their members and maintain their

cooperative autonomy.

1.6.5. Education, Training and Information
Cooperatives provide education and training forirthmembers, elected representatives,
managers, and employees so that they can contréjteetively to the development of their

cooperatives. They inform the general public patéirly young people and opinion leaders

165



about the nature and benefits of cooperation. Higy raise the level of literacy in the country

as they could provide a wide range of educatiahécsociety.

1.6.6. Cooperation among Cooperatives
Cooperatives serve their members most effectivety sirengthen the cooperative movement by
working together through local, national, regioaal international structures thereby fostering

the sense of cooperation among themselves.

1.6.7. Concern for Community
Cooperatives work for the sustainable developmdntheir communities through policies

approved by their members.

More or less identical principles have been prodider under Art.5 of Proclamation
N0.147/1998. The Article reads:

1. Cooperative societies are voluntary organizatiopenoto all persons able to use their
service and willing to accept the responsibilittdgsmembership without gender, social,
political, racial or religious discrimination.

2. Cooperative societies are democratic organizatiorgrolled by their members who
actively participate in setting their policies anthking decisions. Every member has
equal voting rights and accordingly one memberl $tzale one vote.

3. Members shall receive dividends from profit accogdto their share and contributions
after deducting and setting aside an amount negefssaeserve and social services.

4. Cooperative societies are autonomous self-help narghons controlled by their
members. If they enter into agreement with othhganizations, including governments
or raise capital from external sources, they sti@lso on terms that ensure democratic
control by their members and maintain their autoj.om

5. Cooperative societies provide education and trginfor their members, elected
representatives; mangers and employees so asliteeham contribute effectively to the
development of their societies. They inform thdlpuparticularly the youth about the

nature and benefit of societies.
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Cooperative society work for the sustainable dgwalent of their communities though policies

approved by their members.

In a nutshell, the principles of cooperatives dooé summarized as: open, voluntary, and non-
discriminatory membership; one member one vote; abeatic management, education and
training; national, regional and international cexgiion; sustainable development, non-
government interference; interest based on one'sopal contribution not capital contribution;

and self-reliance.
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CHAPTER-TWO
ANALYSIS OF THE CURRENT LEGAL REGIME PERTAI NING
TO COOPERATIVES IN ETHIORA

2.1. General Overview of the Legal Regimes Applitde to Cooperatives
Currently the following laws are applicable to cegtive societies in Ethiopia at federal level:
Proclamation No0.147/1998(hereafter the Proclamatias amended by Proclamation
No0.402/2004 whose detail, to some extent, has eeked out by regulations N0.106/2004 and
the Proclamation No0.274/2002.

In one way or the other, all these legislationd # discussed with a major emphasis on the
Proclamation No0.147/1998.In addition cooperativese aegulated by their respective
memorandums of associations commonly called by-ldmvsases where there are gaps in their
by-laws and the laws issued to govern cooperategesies, the ordinary commercial, civil and

labor laws are applicable. Let’s then delve in® @imalysis of the Proclamation.

2.2. Goals and objectives of cooperatives
In much the same way as all other proclamations, ghoclamation under scrutiny, i.e.,
Proclamation No. 147/1998 outlines the goals /dhbjes for which cooperatives may be formed

under its preamble.

The proclamation aims at establishing cooperatbgesies which are formed by individuals on
voluntary basis and who have similar needs fortergasaving and mutual assistance among
themselves by pooling their resources, knowledgd property, and enabling cooperative

societies to actively participate in the free mad@nomic system.

The preamble of proclamation N0.274/2002 also plewithat the aims of cooperative societies
is to enable the rural and urban working peopledi@e the economic and social problems they
face by themselves depending on local resourcedacoime self-reliant by being organized as

cooperative societies different in type and stasdar
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The preamble of proclamation 138/1978, now repeatates the following to be the goals of
cooperative societies in Ethiopia : to increasedpotion and just distribution of goods of
production and consumption; to raise the livinghdtads of peasants, artisans and workers and
to develop national economy, to combat the remrantalistic and capitalistic means of
exploitations such as usury and laissez faire pgitd assure the broad masses the fruits of their
labour according to the quantity and quality ofithveork, to encourage collective ownership of
the means of production, to ensure the participadibthe broad masses and to pool the efforts
and resources of the broad masses to enable thpmtert their economic, political and social

rights.

Under Art.4 of Proclamation No. 147/1998, the follog objectives are stated as objectives of
cooperatives:

- to solve problems collectively which members canndividually achieve;

- to achieve a better result by coordinating theowedge, wealth and labour;

- to promote self-reliance among members;

- to collectively protect, withstand and solve ecoimproblems;

- to improve the living standards of members by r@typroduction and service costs, by
providing input or service at a minimum cost orfioygling a better price to their products
or services;

- to expand the mechanism by which technical knowdeztguld be put into practice ;

- to develop and promote savings and credit services;

- to minimize and reduce the individual impact oksignd uncertainties; and

- to develop the social and economic culture of themimers through education and

training.

A more or less similar objective has been provifbedinder Art.23 of the repealed Proclamation
No. 138/1978.

Although, cooperatives are expected to incorpditaise objectives in their by laws, they are not
required to strictly fulfill all of them at a tim&ut all the same, the objectives for which they ar
established should mesh well with the guiding pples for cooperatives’ operation.

169



Review Question

Assess the compatibility of objectives of coopeegtiwith the guiding principles.

2.3. Guiding Principles

In our previous discussion, we have identified cprenciples by which the operation of

cooperative should be guided. When we come to @se,cthe cooperatives Proclamation
describes the points discussed here above as ihggoals of cooperatives(See Sec.2.2, p.42).

2.4. Prerequisites for the Formation of Cooperative
When we talk of formation, it is quite evident thveg are referring to some conditions that need
to be fulfilled to create a legal entity such agmeratives. These prerequisites are enumerated

under Art.6 of the proclamation.

The first requirement relates to the number of peopeded to form a cooperative. Pursuant to
Art.6 (3) cum (4) of the Proclamation, a minimum aif least 10 persons are needed for the
establishment of a cooperative. However, the mimmnumber could be modified by an
appropriate authority with a view to make the styceconomically feasible.

The issue that readily pops up here would whetherappropriate authority could specify a
number of members to be less than ten. This issudd be crystal clear when one sees the
wording of Art.40 (2) of the proclamation. The sahicle reads “without prejudice to Art.6 (4)
hereof(emphasis added), where the number of memberpoimary society falls below ten, the
society could be dissolved. What one can undeddtam this is the society will be dissolved if
the number of their members falls below ten assalt®f death, withdrawal or incapacity etc but
not as a result of the number of members beingthess 10 by a conscious choice/ decision of
the authority from the very outset.

But, when we deeply scrutinize Art.6 (4) it doesseéiem to imply that the number will be less

than ten as the society will not be economicallsfile with less number of members.

When you look at the minimum number of memberstireocountries, a minimum of at least 50

individuals are required in India to form a muliid® cooperative. Similarly, at least 15
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individuals in Japan, 20 in South Korea, 25 in Negad 100 in Malaysia are needed to establish
cooperatives.

In our opinion the number of members in a givenetgshould at least be greater or equal to 10
because economic feasibility has its own bearingtlom number of members. If this
interpretation is to be endorsed, then, the fiatt @f Art.40 (2), i.e., “without prejudice to
Article 6(4) hereof,” should be annulled and thé suticle should read: “where the number of

members of a primary society falls below ten.”

Review Question
Do you think the term ‘person’ is this article indes juridical persons too given the essence of

cooperatives?

Another requirement relates to the composition efmbers. According to Art.6 (2), the law
requires would-be members to either live or worggetber within a given area. However, this
doesn't totally exclude persons who reside outtidearea where the society is to be established,
as the latter could be invited into the societywsy of purchasing shares from the society in

cases where the society runs shortage of capital.

The rationale behind this requirement seems thaplpewho live or work together in a given
area tend to cooperate more than those who daveobt work together. In addition, it is quite
understandable that people who live or work togethe given area most often face the same

problem which can be fixed by themselves than bglem.

As people who live together are also affected leyvhlues, cultures, attitudes, challenges etc of
their environment, they have a big incentive tgosl to the challenges together. As such, it is
imperative that those people join a hand, by wajoahing a cooperative society, in order to
better address their problems. Hence, that itg,uw the opinion of the writers, the law has put

in place this requirement.
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In fact, we are not implying that living together & given area is a sufficient condition for
cooperation as people with diverse backgroundsi@ealogical differences could live together
in a given area. But what we are trying to sayehsrthat people who live together in a given
area stand a very good chance of cooperating amkirwgotogether as it is rather very easy for
them to get along with each other.

In addition to the aforementioned requirementss drystal clear that these persons are required
to declare their intention to cooperate/work togethThis intention pursuant to Art.11 (1) of the
Proclamation should be manifested by an agreeméithwshould be manifested by the by-
laws/articles of associations.

The by-laws of the society, as per Art.11 (2) & Proclamation, should in particular, contain

the following:

i. name and address of the society — According t@BAut.the proclamation, the name of each
society should be distinct from another cooper&imame and it should be written in such a
way that it contains the phrase “cooperative sgcietd limited liability” and it should be
written boldly and placed every where the socigbgrates and written/sealed on every
notices, letters, other specifications and documsigined on behalf of the society;

ii. objectives and activities of the society in linettwthose mentioned under Art.4 of the
Proclamation;

iii. working place (area) of the society;

iv. requirements necessary for membership. (see Aof.if8 Proclamation);

v. the rights and duties of the members of the so¢ssyg Art. 14 of the proclamation);

vi. the powers, responsibilities, and duties of manageinodies (see Arts. 20 et.seq)

vii. conditions for withdrawal or dismissal from memibgps(see Art.14 (1) (d) cum Art. 15 of
the Proclamation.);

viii. conditions for reelection, appointment, term oficd#f and suspension or dismissal of
members of the management committee or other mareagebodies (see Arts. 23 et. Seq);

ix. condition for calling of meeting and voting of tkeciety (see Art. 18 cum Art. 22 of the
Proclamation);

x. allocation and distribution of profit (see Art. 88the Proclamation);
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xi. auditing (see Art. 36 of the Proclamation);
xii. employment of workers; and

xiii. other particulars not contrary to this proclamation

It should be remembered that what has been listeel &bove is not so exhaustive as to exclude
other elements since the law has opted for artridltige list of contents of the by-law.

One should not also forget that the by-laws argestibto amendment by the special resolution of
the general assembly which is the supreme orgdheo$ociety. The appropriate authority, i.e.
the Federal Cooperatives’ Commission by virtueh&f power entrusted to it by Art.13 (1) of
Council of Ministers’ Regulation N0.106/2004 to wide for the establishment of the
implementation of cooperative societies’ proclaoratiand Art. 5(6) of proclamation No.
274/2002 (A Proclamation to Establish cooperativ@&smmission) shall register the amendment
and give evidence to the society where the amendmags made in line with the sprit of the
pertinent Proclamations and regulations there under

What the particulars of the by-laws should looleltkas also been provided for under Art.14 of
Regulation No.106/2004. Accordingly, the by-lawaofooperative shall contain the following:
» objectives, values and principles of cooperativaeses;
» administrative structure of the society;
* budget year of the society;
* manner of keeping the fund of the society and vadyts utilization;
» procedures on loans;
* procedure to be applied in the instance of withdladismissal or death of members;
» rules of procedure for the meeting of the society aotification to be given to members;
» procedures for the appointments or employment afagars and other officers of the
society, their powers and duties and term of office
» administration of employee of the society;
* matters requiring special or quorum resolutiongigens);
* procedure to be applied in cases where the by-fateosociety is amended or in cases
where the society is dissolved, divided or amalgathaith other societies; and

» other appropriate particulars.
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The other requirement relates to contribution. ya&I remember, we have discussed that
cooperatives, unlike business organizations (S@sRICs) are not required to show a fixed
amount of start up capital.

Nonetheless, this does not mean that cooperative®tneed capital as it is rather naive to think

that cooperatives can do business with no capital.

In fact, none of the currently applicable legislas directly refer to this as a primary
requirement. None of them directly require coopeea to earmark a fixed sum of capital to
start work and neither should they require. Bilttree same, cooperatives need to show some
amount of capital that enable them run the busitiesg are planning to do regardless of the

amount.

According to Art.2 of the cooperatives societiesi¢adment) Proclamation No. 402/2004, any
cooperative society is required to offer sharesctwhhave equal number of par values for
subscription in order to raise capital needed &ot sts activities. Moreover, pursuant to sub-
article 2 of the same Article, any cooperative stycis required to collect, upon its formation,
from its members at least 1/8f the amount of the share that the General Askehats decided

to be sold.
It should also sell the rest of the unsold sharésinvfour years time as of its establishment.

We can also discern from the reading of Art.13(8) @4(2)(c) of the Proclamation that

cooperatives need to show some capital upon ragistr as membership to any cooperative
hinges upon the ability of the members to pay theres capital and registration fee required by
the society.

The society could also sell additional shares efar collecting the entire sum subscribed by
members should it need additional capital. Purst@irt.2 (4) of the same proclamation, the
contribution could be either in cash or in kindyofdr the latter to be determined by the by-law

of the society.
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The society can also sell shares, as per Art.Bf(6)e same Proclamation, to a person who is not

a member of the society when it is faced with sigetof capital.

In the opinion of the writers of this material ttaionale behind the amendment of Art.16 (1) of
Proclamation N0.147/1998 is the fact that the Aetitalks about the “capital for expansion”
when it does not say anything about “start-up edipitObviously, you cannot think about
expansion capital before start-up capital. But,emhyou look at Art.2 of Proclamation
N0.402/2004, it talks about capital needed to sharsiness. Thus, we can conclude that

cooperatives need to show some amount of capiélatkto start its function.

Furthermore, we can understand from the readindyo® (2) (h) of Proclamation N0.147/1998
that earmarking a capital (regardless of the amosnd requirement as cooperatives not only
need to have a start up capital but also they tedéposit the same in a bank account and bring
a document proving the same to appropriate authéwit registration. Here also the amount

doesn't really matter. What matters most is thay thave a capital to start functioning.

These all points, in general, are indicative of thet that cooperatives need to have start-up

capital ,regardless of the amount.

Once all these have been fulfilled, then they sthaadek formal registration by competent

authority entrusted with the duty of effecting stgation of cooperatives.

Pursuant to Art.9 (1) (2) of the Proclamation, gvepciety shall lodge an application to
appropriate authority, i.e., the cooperatives’ cassion or cooperative promotion bureaus and
offices established in each region, for registragitogether with the following particulars:

* minutes of the founders’ meeting;

« the by-laws of the society in three copies;

e names, address and signature of the members;

* name, address and signature of the members of Hmagement committee of the

society;
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» a detailed description which proves that the regest members of the society have met
the requirements for membership in accordance thetprovisions of the Proclamation
and the by-laws of the society;

* name, address and signature of members of thetgatieve primary level,

« plan of the society;

» documents showing that the amount of capital ofshelety and the capital has been
collected and deposited in a bank account, orpfaee the authority has designated if
there is no bank in the area;

» the description of the land on which the societgrapes and ;and

» other particulars that may be specified in the I&gns or directives issued for the

implementation of this proclamation.

N.B. The registration of a union (composed of two orenprimary societies that have similar

objectives), a federation (a group of unions anopeoatives societies with similar objectives),

and a league (cooperative society league of Etaieptablished at the national level) shall be
effected by the Federal Cooperative Commissionhat national level. The registration of

primary cooperatives shall be effected by the gppaite authority as defined under Art.2 (4) of

Regulation No.106/2004.

Following the application, the appropriate authorghall, pursuant to Art.9 (3) of the
Proclamation shall effect the registration andiésa certificate of registration within 15 days
provided that the requirements for registration ehdeen fulfilled to the satisfaction of the
authority.

In cases where the society could not meet the mremeints, then the authority shall, within 15

days, issue a written explanation to the repretigataof the society.

The representatives can take an appeal from thsioledo the court which has jurisdiction on

the decision of the appropriate authority.
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The granting of a registration certificate as pet.A(3) of the Proclamation tantamount to the
granting of legal personality as registration, adowy to Art.13 (2) of Regulation No. 106/2004,
bestows personality upon cooperatives.

In addition, according to Art.10 (1) & (2) of thedelamation, a society registered after having
fulfilled all the requirements shall automaticatigcome a juridical person with a limited liability
as of the date of its registration. Thus, regigiraentitles societies to be a legal person which

can sue or be sued on its own name and which sbialie liable beyond its total asset.

Moreover, according to the Cooperative Societiegieddment Proclamation No. 407/2004,
which adds sub articles 6 to 9 on Art 9 of the Rnm@ation, a cooperative society which has been
legally registered pursuant to sub articles 3 &f #rticle shall engage in any business as of the

date of registration without the necessity of sexguadditional license.

Every society as per Art.17 of the Proclamatioals® required to keep a register

wherein shall be entered the name, address, odonpage and sex of each members; the date
on which he/she became a member or ceased to erdern the amount of shares held and

registration fee paid by each members; the nameddckss of the heir of the member; and any

other particulars that may be specified in thedwyd of the society.

Review Question

What do you understand from the reading of tAtlitnb of Art.9 (4) of Proclamation No.
147/1998 in particular the phrase “... to high court?2.Can we say this phrase is meant to
prohibit the representatives from bringing theip@g@ to any other court than the high court?
What do you make of the reading of Art.9 (9) (aaded) which in its relevant part states “...

to the higher courtemphasis added) which has jurisdiction ...”

The entire text of the Article reads: “when the rmpiate authority rejects the application for the
registration of a society, it shall give a writterplanation to the representatives of the society
within 15 days. The representatives may appeé#hadhigh couremphasis added) which has

jurisdiction on the decision of the appropriatehauity.”
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2.5. Right and Duties of Members of a Cooperativedgiety

Before we venture into the discussion of the rigatgl duties of members, it is of prime

importance to know what is required from anyone wiamts to become a member.

Pursuant to Art.13 of Proclamation No.147/1998yritker for someone to become a member of a

given society, he/she should:

attain the age of 14;

be able to pay the share capital and registragernrdéquired by the society;

show willingness to implement his obligation and@tve the objectives and by-laws of
the society;

fulfill other requirements which may be specifiad the regulations and directives
issued for the implementation of this proclamation;

get registered with appropriate authority if iaisociety above the primary society.

As long as someone has met the aforementionedresgemts, he/she is entitled to the following

rights and duties as provided for under Arts.14(&1)l) and 14(2) (a-d) respectively.

2.5.1. Rights

Members are entitled to the following rights:

the right to obtain services and benefits accordiingis/her participation not according
to/ in proportion to his/her share in the society;

the right to participate in the meetings of theistycand to vote (see Art. 18 of the
Proclamation);

the right to elect and be elected;

the right to withdraw from the society on requeghyayment of benefits ;and

the right to hold up to 10% of the total paid uprghcapital of the society.

2.5.2 Duties

Members are duty-bound:

to respect the by-laws, directives and decisionghefsociety;
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» to perform those activities which ought to be perfed in accordance with the by-laws
and directives of the society;
» to pay for share of capital and registration few a

» to protect the common property of the society.

There are also conditions under which an individualy cease to be a member of a cooperative
society, Viz., dismissal as a result of failure discharge one’s obligation or as a result of

commission of fault, withdrawal from membership aledth of a member.

As to dismissal, a member could be dismissed omgtbend of failure to meet one’s obligation.
These could be failure to pay fully for the shanethin a period specified, failure to discharge
the task assigned to him/her for more than two dinfailure to participate for a year in any
transaction or services rendered by the societg, faiture to participate in two consecutive

regular meetings of the society without sufficiezason.

A member could also be dismissed on the grouncut fvhen he/she has intentionally caused
harm or caused to have harmed the properties afdtiety, misappropriate the properties of the
society or facilitate the conditions for the saméhappen, bribed somebody or been bribed by
somebody in the name of the society, sold or catesbd sold under price or bought or caused to
be bought over the price of the society with a viewlerive unlawful advantage, and reduced the
amount or the quality of the produces or servie the society supplies.

With regard to withdrawal, a member may voluntarguit his/her membership by either
transferring his/her share (see Art.19 of the Rmoeltion) or abandoning his/her membership

interest.

The death of a member can bring about the samesgoaeces. On the death of a member of a
primary society, his/her share or benefit shaltrbasferred to one of his/her heirs designated as
such in the register of society or failing suchigeation to his legal heir at law and where such

heir is a member or is willing to be a member. Yéhsuch heir is not a member or does not
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wish to become a member or is not admitted as abeegrhe/she shall be paid the value of the

share or benefit of the deceased member.

It is also provided under Art.19 (4) of the Procédion that the transferee shall be paid the
difference in cash should the share belonging eadéceased/transferor exceeds 10% of the total

paid up share capital of such society.

The question that readily crosses anyone’s mindoimection with this point is if this could
occur at all as no one is allowed to hold a shaceeding 10% of the total paid up share capital
of such society pursuant to Art.16(3) of the sameclamation. How do you reconcile, if
possible at all, these two sub article. Art.1648¢ Art.19 (4) of the Proclamation?

2.6 Privileges Accorded to Cooperatives

As cooperatives play an enormous role in allevgative economic situations of their members, it
is imperative that they are granted certain prgete and benefits. These privileges mainly
includes tax exemption, the right to deposit valealin government offices free of charge with
the government official acting as custodian of sualuables, the preferential right to supply
government offices with their produce in the alloma of fertilizer and rice distribution, use of
butteries for shipment of their goods, entittementoans and credit line and exemption from

prequalification requirements when biding for a @ament project.

Most of these privileges/benefits were accordecbtmperatives under the preexisting laws. That
judicial privileges were granted by way of allowidgputes between cooperative to be resolved
by judicial tribunals who are elected by themselubsat their capital is protected by way of

giving them priority of claims, that they were givénancial benefits such as loans/credits and
assistance, and that they were given tax exemgtibstantiates the fact that cooperatives were

under the protective shield of the pre-existingegoments.

Currently, also, cooperatives are given due attenim terms of protection. As such, there are
two privileges accorded to societies under ProcteomaNo. 147/1998.
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These are special and general privileges pursoafiti28 of the Proclamation. The law tries to
protect the integrity of the capital of the coopime by letting all debts owed to the society to
take precedence over all other debts except the aledd to the government. Moreover, the

shares/benefits of any member may be set-off fotsdéue to the society from such a member.

According to Art.30 (1) of the proclamation, a mesnbn the society has the right against

attachment/sale of his/her share or benefit irstitety.

The law also provides for government assistanoaoperatives.

According to Art.31 of the Proclamation, cooperasishall:
* be exempted from income tax;
* acquire land as determined by a region or a citpatable to the federal government;
* receive other assistance from the federal goverhroemegional government or city

administration accountable the federal government.

Cooperatives in Ethiopia are also provided withtitn8onal support. The government has
established a Federal Cooperative Commission liyeviof Proclamation No.274/2002 for the
purpose of promoting cooperative movement, rendenran power training and conducting
studies and research. The commission accordingrttd of Proclamation No. 274/2002, in
particular, is empowered to:

» formulate polices and prepare draft laws suitabletlie activities and development of
cooperative societies and submit the same to theergment and follow up their
implementation;

* encourage that the organization of cooperative atites be in accordance with
cooperatives Proclamation No. 147/1998 and in Vuitd the international principles —
cooperatives’ organization;

» direct and supervise cooperatives’ training ingtitio be set up at federal level;

» undertake research and study to promote traditiandl local self-help associations to
modern cooperative societies, and it shall makevknand disseminate the results of the

study and follows up the implementation thereof;
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make that the values, principles, organization, laewefits of the cooperatives be further
known by the society and educational establishments

organize, register, and issue of the legal per#gntd the cooperative society to be
organized at federal level, and the cooperativéeeties to be established by:

I) two or more primary societies found in diffeteregions, and unable to be

organized at regional level due to their peculiature, or ii) regional cooperative societies

found in two or more regions, iii) the union coogtére societies organized same way as

those under above or by the union of different epafive societies organized same way as

those under ii) above;

audit and inspect the accounts of cooperative 8esi¢o be set up at federal level and
assign a liquidator, cancel them from its recordemhlissolved and provide uniform
standards of accounting and audit for cooperatwegeties throughout the country;
promote the product of the cooperative societiesthed they may find market and
facilitate conditions in order to bring consumensl groducers to direct communication
in the home market;

provide professional and technical support to pecagricultural products of the
cooperative societies to industrial products so¢ they will have better added-value and
to develop artisans products;

provide professional assistance to create the ag@on of cooperatives based on the
culture and experiences of pastoralists and whidbles them to improve their living
conditions;

facilitate, in cooperation with regions as may leeassary, means to provide support for
societies by studying and preparing projects slatédr the development of cooperative
societies;

facilitate conditions to enable the cooperativeietoes in different regions to exchange
their products and information about the marked, simare experiences with one another;
provide technical and professional assistance enthanother;

provide technical and professional assistancehi@bureaus and cooperative societies to
be set up in the regions;

establish relationship with concerned local ancrimitional organizations in order to

expediate the progress and the activities of tlperative societies;
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» submit report on its performance to the concerr@eégment organ;
e Oown property, enter in to contracts, sue and bd sués own name; and

» carry out other duties helpful for the implemerdatof its objects.

The national regional states have also establishifides for the purpose of registering

cooperatives and providing them with the necestaatynical assistance.

Review Questions

What do you think is the rationale behind grantiaiythose privileges to cooperatives? Why
should government single out cooperatives and gethem with those assistances? Does not
that affect the competitive advantage of those hhilo businesses in forms other than
cooperative societies?

Do you think the non-profit dimension of cooperadiyustify the support? Can we conclude that
government conceives cooperative societies as a mbdnobilizing the poor for economic

development? Can still sill justify the extensiw=nef the support?
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CHAPTER-THREE
MANAGEMENT, AUDIT AND/OR INSPECTION, LIQUIDATION AN D
WINDING-UP OF COOPERATINES

3.1. Management of Cooperatives

The management organs of cooperatives under thentuproclamation include the General

Assembly, management committees, control commétteeother standing or ad hoc committee.
The day to day affairs of a cooperative society bantaken care of by managers and other

employees hired on the basis of the labour lavike@tountry.

3.1.1. The General Assembly
The General Assembly according to Art.20 & 21 & Broclamation is the supreme organ of the
society entrusted with the following powers andekut
» to pass decisions after evaluating the generaliies of the society;
» to approve and amend the by-laws and internal atiguls of the society;
* to elect and dismiss the members of the manageooemtittee, control committee and
when necessary the members of other sub-committees;
» to determine the amount of shares of the society;
» to decide on how the annual net profit of the sydeedistributed,;
* to give decision on the audit report;
» to hear work reports and give proper decision;
» to decide that a society either be amalgamated aiibther society or be divided in
pursuance of this proclamation;
» to approve the annual work plan and budget;
» to decide any issue submitted by the managemenmndtee and other committees; and
» to decide on the dissolution of the society aftearing the audit report. (see Art.6(4) of
proclamation No.407/2002)

The General Assembly is so important to a societtha destiny of the society falls in its hands.
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Pursuant to Art.22 of the Proclamation cum Art. e Regulation No0.106/2004, the General
Assembly shall meet at least once in a year. dfrttanagement committee or one-third of the
members of the general assembly require a meaiibg talled, an emergency meeting may be
held by giving 15 days prior notice. Where the agament committee fails to call an

emergency general assembly, such meeting shatlszl dy the appropriate authority and shall

in such cases be deemed to have been called Inyah@gement committee.

There shall be a quorum where more than half mesnbkethe general assembly are present.
Where there is no quorum for the general assendllgd; the second general assembly shall be
called within 15 days as of the date of the firshgral assembly. Where there is no quorum for
the general assembly called for the second time,ntketing shall be convened by members
present. The decision passed by the general aggenibch is convened in a situation where

there is no quorum shall be deemed to have beee matthe presence of all members. Where
there is no quorum in an emergency meeting cattezlmanagement committees shall call the
second emergency meeting within 15 days as ofdte af the first meeting. There shall also be

a quorum where two-third of members of the genesabmbly is also present.

The call shall be made by the management commiiegays before the emergency meeting is
convened through a news paper having nation-wideuletion or using any means found

convenient. Pursuant to Art.23 of the Proclamatidecision of the regular or emergency
meeting shall be passed by a majority vote andctigrperson of the general assembly shall

make a casting vote in cases of a tie.

3.1.2. Management Committee
According to Art.23 of the Proclamation, every stgishall have a Management Committee to

be elected pursuant to the by-laws of the societyaeccountable to the General Assembly.
As to their tenure, no member of the Management iGitt@e shall hold office for more than

three years and no member shall be elected for tharetwo consecutive terms. In fact, the

general assembly can dismiss the management caemaittiny time.
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On the other hand, it is incumbent upon the managérmommittee members to submit for
inspection all the activity they have performeding their term of office should the member

decide to leave his/her office.

Moreover, pursuant to Art.24 of the Proclamatidme management committee’s powers and
duties shall be determined by the by-laws of thmmanity and it shall, in particular, include the
following:

* to maintain the minutes of the meeting in writing;

* to maintain the documents and books of accountiseo$ociety;

» to prepare the annual work program of the societg emplement the same up on

approval;
» to call the General Assembly for meeting in accoogawith the by-laws of the society;
* to execute such other decisions given by the GeAssembly and;

» submit reports to the General Assembly on the iietsvof the society.

3.1.3. Control Committee

Every society shall, according to Art. 25 of the&amation have a control committee which is
accountable to the General Assembly and the nuofb&hich shall be specified by the by-laws
of the society. In much the same way as the mamege committee members, control
committee members can hold office for more thaedhyears and more than two consecutive
terms. Any member could be dismissed by the GéAasembly any time before the lapse of

their term of office.

The control committee shall, among other things:

» follows up that the management committee is cagrgint its responsibilities properly;

» follows up that the funds and property of the siycie properly utilized;

» controls that the various activities of the sociatg carried out pursuant to the by-laws

and internal regulations of the society; and

» performs other duties assigned to it by the gersssémbly.
The law also provides for the establishment of otub-committees pursuant to the by-laws of
the society, if need be.
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Review Question
How do you rate the importance of all these organs?

3.2. Assets and Funds of a Society
As with any business start-up, financing a cooperatan be challenging as it often involves

accessing capital from several sources which cprdde very tough.

Cooperatives can raise capital through equity ot eancing. They can choose to incorporate
either “with share capital” which allows a cooperatto raise capital by selling shares as well
as using debt instrument such as debentures. Aecative that incorporate “without share

capital” can only raise capital through debt finagcand may not issue shares.

In our case too, cooperatives can raise capitaltiir equity or debt financing. But pursuant to
Art.34 of the Proclamation, they can receive lofrom their members or other organizations to
such an extent and on such conditions as may bzfisdein the by-laws of the society. The

interest paid on such loans can’t, however, extleedurrent interest rate of a bank.

In addition, the society should pursuant to Art133§f the Proclamation deduct 30% of the net
profit and allocate the same for the purpose ofagpg their work or for social purposes or for
reserve fund. The reserve fund shall be depositeg until it shall not exceed 30% of the

capital of the society.

Pursuant to Art.25 of Regulation N0.106/2004 cunm.3%® of Proclamation N0.147/1998, the
asset of a society which is registered as a redangeor which is obtained through donation or

inheritance shall remain indivisible and commoreass$ the society.

Once the amount earmarked for reserve, expansibis@ciety services have been deducted, the
remaining net profit shall according to Art.33 (@) the Proclamation, be divided among the
members and the division shall be made on the lmdsise shares the members have in the

society (emphasis added) and on the amount of goods offeresiale to the society or goods

purchased from the society by the members of thetgo
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The Question here would, then be: if members are being given that proportion of tleé profit

commensurate to their share capital, how are tingydifferent from shareholders of business
organizations? Does it, at all, go in line witle thature of cooperatives as profits in cooperative
societies are returned to members in the form @opage refunds i.e., amounts received by a
cooperative patron at the end of the year on tlseslzd his/her use of the cooperative not on the

basis of his/her investment or ownership sharbencboperative?

Fortunately however, this very sub-article has besgealed and the amendment Proclamation
N0.402/2004 provides for the distribution of theofgir to be determined by the General
Assembly. But, then, this proclamation does ngtasay thing about how the distribution of the

net profit is to be effected as it simply manddtesgeneral assembly.

Nonetheless, this very Article is superfluoustesdgeneral assembly had already been given the
mandate by virtue of Art.21 (5) of Proclamation N©7/1998. So, the issue still remains

lingering.

3.3. Audit and Inspection of Asset of Cooperative&ieties

In order for cooperatives to be able to maintamititegrity of their capital and ensure their own
sustainable existence, the law tries to put ingokmme kind of control and checking mechanism.
This is done by way of subjecting cooperativesubnsit themselves to audit and inspection by

responsible body, i.e., the Cooperatives’ Commissio

According to Art.7 of the Proclamation No. 274/20the commission is vested with the power
to audit and inspect the accounts of cooperativ@eses. In similar vein, the cooperatives
proclamation also mandates the commission to audiause to be audited by a person it assigns
the accounts of the society at least once in a. y8dre audit shall, pursuant to Art.36 of the
Proclamation, include the examination and veriiaratof overdue debts, if any, and cash
balance, securities, assets, and liabilities. @&bdit report should also be submitted to the
General Assembly.
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The commission is also mandated to make or caudgetmade by a person it assigns an
inspection to the organization, work execution, woents and financial conditions of the
society. According to Art.37 of the Proclamatianiaspection could be made when a majority
of the members of the executive committee requesbbless than one third of the total numbers

of the society requests.

Following the audit and inspection, the personharge of audit and inspection should keep the
results in the office of the authority and the stgishall keep the report in a manner open and

accessible to everyone.

Review Question

What is the rationale behind keeping the resulenagmd accessible to everyone?

According to Art.39 of the proclamation the persancharge of auditing/inspection has the
obligation to report to the management committeegeneral assembly or the appropriate
authority where the person who is or was entruatigid the management of the society or who is
or has been an officer or an employee of the sgcaatd who in the course of an audit or
inspection had made payments contrary to this anoation, regulations or the by-laws of the
society, or has caused any damages to the ass#ts sbciety by breach of trust willfully or

negligently, and has misappropriated the propedidlke society.

After the report has been received, the authohall gjive the person responsible an opportunity
to present his/her defense within fifteen days.th# person alleged to have committed the
working fails to refute the allegation brought agsihim/her, the authority shall ask him to
return or pay the sum he/she has misappropriatéld wmierest including compensation and
damage. Where this could not be met by the perssponsible, the authority shall take

appropriate legal measures.
Review Question

What does the phrase “... appropriate legal measurésn sub Article 3 of Art. 39 of the

Proclamation connote? Is it meant to refer tol @gtion or criminal action? What if the person
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who has been found responsible for misappropriatdecides to pay back the sum
misappropriated with interest thereon? Can thiggmecriminal action?

3.4. Dissolution and Winding-up of a Cooperative Soety

As much as registration gives life to cooperativdissolution and winding-up takes their life.

As you well remember from our previous discussiomce cooperatives are registered having
fulfilled all the requirements, they will automadlty become legal entities with all attributes of

personality. Once a society is dissolved, howevevill no longer exit as a legal entity.

When we come to the causes for the dissolutionooperatives, the law provides for grounds
that justify the dissolution. Accordingly, purstiato Art.40 (1) & (2) cum Art.6 of the
cooperative societies (amendment) Proclamation 082004, a cooperative society shall be
dissolved:
* Where a special resolution for its dissolutioniiseg by the members; or
* Without prejudice to Article 6(4) of the Proclanmati (which allows the authority to
determine on the minimum number of members in orttermake the society
economically feasible), where the number of memioéra primary society falls below
ten;
* Where the court decides for it dissolution, and
* Where the auditing reveals that it is bankrupt eunén the appropriate authority ensure
the same and the general assembly resolves in ¢dwetissolution.

After a decision for the dissolution has been madbe, society should notify the appropriate

authority within 7 days from the decision for iisgblution.

Once a decision for the dissolution has been madelsge same has been communicated to the
authority, the winding-up process will commencehwiihe appointment of a liquidator by the
appropriate authority. The authority, may, acaogdio Art.41 of the Proclamation, determine
that the remuneration of the liquidator be paidafuthe accounts of the society.
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The liquidator after appointment shall receive rdspdocuments and properties of the society

and shall take the necessary measure to protegrdiperties and rights, records and documents

of the society from damage.

The liquidator who is in charge of the winding umpgeeding shall in particular perform the

following:

Investigate all claims against the society anddkeon priority of payment among them;
Collect the assets of the society;

Distribute the assets in accordance with the pfaigoidation approved by the general
meeting of the society;

Carry on the work activities of the society in s@ &s may be necessary for the proper
liquidation of the affairs of the society;

Represent the society in legal proceedings;

Call meetings of the members as may be necessaryhéo proper conduct of the
liquidation and;

Issue notice in a newspaper that the society sotlisd and proceed with the distribution

where no claim is presented within two months ftbedate of such notice.

N.B. this is an absolute period of limitation asal@mant shall have a right after the expiration

of such limit? But, do you think it should be absolute as to prohibit creditors to bring an

action after the lapse of two months even whesitat their fault?

Pay creditors their share on the basis of balanoeets he/she prepares upon
commencement of his/her assignment;

After making sure that all the claims have been oneterified that sufficient deposit for
payment has been made, he/she may distribute getsaef the society among the
members based on the amount due to them and,;

Upon completion of the winding up proceeding, tig@ibator shall prepare and submit a
report to the appropriate authority and he/shel sieglosit the records and documents of

the society in such places as the appropriate dtyttmoay direct.
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Finally, when the winding up proceeding is completthe certificate of registration shall be,
according to Art.45 of Proclamation No0.147/1998&umeed to the appropriate authority who

shall cancel the registration of the society, ahd society shall, upon the date of such

cancellation, cease to exist.
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