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Chapter One

Rationales of Sentencing

Objective of the Chapter

At the end of this Chapter, the students will bie ab:
Discuss the main rationales behind punishment;
Identify conflict among different theories;

Evaluate the Ethiopian Criminal Code in terms @sththeories.

1.1 Introduction

Sentencing may be defined as the imposition of [pengon a person convicted of a
crime. When we talk of sentencing, one thing tt@hes to our mind is the person

found guilty of the violation of the criminal law.

Sentencing is the most difficult decision made uge or jury. Not only does it involve
the future, and perhaps the very life of the dedemdbut also society looks to sentencing
to achieve a diversity of goals some of which may Ibe fully compatible with one
another

This chapter will examine different theories of @inment. It also addresses the conflict

and compromise among different theories.

1.2  Theoriesof Sentencing

Although punishment has been a crucial featurevefyelegal system, a widespread

disagreement exists over the moral principlesdhatjustify its imposition.

One fundamental question is why and whether théakatstitution of punishment is

warranted. The second question concerns the raegessnditions for punishment in



particular cases. The third relates to the degreesewerity that is appropriate for

particular offenses and offenders.

Since punishment involves pain or deprivation fbple wish to avoid, its intentional
imposition by the state requires justification. Tdh#ficulties of justification cannot be

avoided by the view that punishment is an inevéaadjunct of a system of criminal law.

The question: "what are the rationales behind fpumént?” remains unanswered. This
guestion will soon take us to the theories of pument. Generally, punishment
contributes to the preservation of public ordeotiyh inflicting the wrong doer who is
expected to behave in the future to become a giizerc and to inspire fear in any one
"who witness the punishment of wrong doer, and akenthem prudent.” This is the

primary rational of punishment.

There are theories of punishment of which the ity are generally been regarded as

the most important

1.2.1 Retribution

It is the oldest of the rationales for punishmeating its root to the Bible. For instance
Leviticus 24:17-22 reads:

" when one man strikes another and kills him ,hdl dt&a put to death ... when one
injures and disfigures his fellow country man, hila be done to him as he has done;

fracture for fracture, eye for eye, tooth for todth

Retribution is often assimilated to revenge, bupublic rather than a private one.
Retribution is based on the principle that peoph®wommit crimes deserve punishment.
In that sense, the theory is backward looking:jtiséfication for punishment is found in

the prior wrong doing.



Retribution theory punishes the offenders becaheg are deserving of punishment. It
says to the offendersy8u have caused harm to society; now ymust pay back society

for that harm. You must atone for your misdeeds.

Implicit in retribution is the condemnation or dewtiation of both the offender and the

offending behavior.

Retribution, however, is not in a kind. Societyheat rape rapist or steal from thief,

although in some countries death penalty is exdctechurder.

Instead, the law tries to convert the offence mtmdmmon currency to impose a sentence

which is proportional to the harm caused.

In this regard, it might be observed that retribntiwith its emphasis on proportional

punishment, provides a basis for the grading adrafés.

1.2.2 Deterrence

Deference is one of the several rationales of seete It is described as
‘consequentionalist’ in the sense that it looks the preventive consequence of sentence.
It relies on the threats and fear though sentencideterrence is based on the belief that

crime is rationale and can be prevented if peof@eafraid of penalties.

There are two types of deterrence; namely Genetalebnce and specific deterrence.
General Deterrence
Knowledge that punishment will follow crime det@sople from committing crime, thus

reducing future violations of right and the unhiaggs and insecurity they would cause.

It aims at deterring other people who witness gunent and like minded with the

offender, from committing this kind of offence.



It makes other people prudent by inducing the putolirefrain from criminal conduct by
using the defendant as an example of what willlbafperson who violated the law.

J. Bentham, the main proponent of this theory asghat all punishment is pain, and
should therefore be avoided, however, it mightjustified if the benefit in terms of
general deterrence would outweigh the pain inftiat@ the offender punished and if the

same benefits could not be achieved by non-punitiethods

Sentence should therefore be calculated to becgrifito deter other from committing

this kind of offence, no more no less.

Specific Deterrence

A goal of criminal sentencing that seeks to preeparticular offender from engaging in
repeated criminality. The actual imposition of [@nment creates fear in the offender

that if the repeats his act, he will be punishegirag

Adults are more able than small children to drawcbasions from the punishment of
others, but having a harm befall oneself is alnabstys a sharper lesson than seeing the
harm occur to others. To deter an offender fropeating his actions, a penalty should

be severer enough to outweigh in his mind the sneffthe crime.

For the utilitarian, more sever punishment of reépéenders is warranted partly because

the first penalty has shown itself ineffective froime stand point of individual deterrence.

1.2.3 Incapacitation

Incapacitation is the use of imprisonment or otheans to reduce the likelihood that an

offender will be capable of committing future ofters.

It makes the offender incapable of offending fopstantial period of time. It is popular

form of "public protection" and sometimes advanasdjeneral aim.
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This pragmatic theory argues that offenders needetseparated from the rest of the
society in order to protect ordinary citizens franeir committing other offences. The

implicit premise is that, if not incarcerated, affler will continual in their criminal way.

In ancient times, mutilation and amputation of éxremities were sometimes used to

prevent offenders form repeating their crimes.

Modern incapacitation strategies separate offendiens the community to reduce
opportunities for further criminality. Incapacitat is sometimess called thidock' em
up approach”and forms the basis for the movement forwardopriSwarehousing."

It is confined to particular group, such as "dangsl' offenders, career criminals or other

persistent offenders.

Capital punishments and severing of limbs could ibeluded as incapacitation
punishment. But there are formidable humanitarigguments against such irreversible

measures.

What has been claimed for incapacitating sentendésghe imposition of long,

incapacitating custodial sentence on the offendeentd to be dangerous. The
proponents of this theory argue that one can ifieaértain offenders as dangerous who
are likely to commit serious offence if releasetdioommunity in the near future and the

risk of victims are so great that it is justifialitedetain such offender for long period.

Opponents of this theory have chief objectiawver prediction They say that
incapacitating sentencing draws into its net moon rangerous than dangerous
offenders. For instance, in the UK study indicdtes only 9 of 48 offenders predicted as

dangerous committed dangerous offences withinyleae's of release from prison.

An equal number of dangerous offences were comuniite offenders not classified as

dangerous.



This indicates that there are hundreds of offenderging discretionary sentence of life
imprisonment in the UK and Wales, imposed on tleugd of predicted dangerousness,
and there is no way of telling, whether the predits on which these sentences rest are

not over caution in ratio of two — to — one.

1.2.4 Rehabilitation

Rehabilitation seeks to bring about fundamentahgkea in offenders and their behavior.
As in the case of deterrence, the ultimate goatebfbilitation is a reduction in the
number of criminal offenses. Whereas deterrenpermds upon a fear of the law and the
consequences of violating it, rehabilitation gehgravorks through education and
psychological treatment to reduce the likelihoodudéire criminality. This theory argues

that too much alternation was given for crime, hitleé was given to the criminals

This theory rests upon the belief that human bedrasithe product of antecedent causes
that these causes can be identified, and that esetbasis therapeutic measures can be

employed to effect changes in the behavior of #rsqn treated.

This requires modification of attitudes & behavigoseoblem through education and skill
training. The belief is that these might enablesioffers to find occupation other than

crime

If a dangerous offender needs to be located uatghe is no longer dangerous, it is the
duty of the state to rehabilitate the offenderdtsd they can be released. That is why

rehabilitation is termed as the other side of eastrcoin.

This theory closely related with forms of positivesiminology which locates the causes
of criminality in individual pathology or individianaladjustment whether psychiatric,

psychological or social.



This theory tends to regard the offender as a parsoeed of help and support. At says

that criminals are socially sick people who neesiesd&inds of treatment.

1.3 Social theories of Sentencing.

They are contemporary theories. It is a dissatisfiesponse to the four "traditional”
theories of punishment which deal with sentencmgsolation from its wider social and
political setting. These theories attempt to ma&etencing principles more responsive

to social condition and community expectation. eenof these tendencies are:

1/ Barbara Hudson.

According to Barbara, priority should be given tare prevention and to reducing the
use of custody by the penal system. Hence, chaimgescial policy (employment,
education, housing, leisure facilities) are morgontant to justice than debate about

proportionality of sentence.

When coming to sentencing, there should be greatarern with the problems of whole
human being than particular pieces of behavior. eMemphasis should be given to
"rehabilitative” opportunities.

2/ Nicola Lacey

The first thing must be the states recognitiortotiuty to foster a sense of community by
providing proper facilities and fair opportunitiges all citizens. Once this is achieved in
a community, punishment is justified as re-enfagdihe value that has been decided to

protect through criminal law.

3/John Braitwaite & Phillip Petit: Republican Theory of Criminal Justice.



The central value of this theory is dominion, defirin terms of each citizen’s ability to
make life choices with a social and political frameek which each citizen has

participated & then to be protected in those clwice

1.4. Conflict among Different Theories

For many years, most of the literatures on theesubpf punishment were devoted to
advocacy of a particular theory to the exclusiontbirs.

Those who espoused the rehabilitation theory conéenthe other theories, while, those

who favored the deterrence theory denied the vglafiall the others, and so on.

For instance, if criminals are sent to prison idesrto be transformed to good citizen by
physical, intellectual, and moral training, prismaist be turning into dwelling house far
too comfortable to serve as any effective detén@ithose classes from which criminals

are chiefly drawn.

In the cases of incorrigible offenders, there a¥epbte incurably bad, or some men who

by some vice of nature, are even in their youttobeythe reach of reformative influence.

The application of purely reformative theory theref would lead to astonishing and
inadmissible result. The perfects system of crifioatice is based on neither the
reformative nor the deterrent principle exclusivdiytthe result of compromideetween
them.

In this compromise, it is the deterrent principldiethh would possess predominate
influence, and its advocates who have the last widii is the primary and essential end
of punishment. All others are merely secondaryasaidental.



It is necessary, then, in view of modern theoried gndencies, to insist on the primary
importance of deterrent element in criminal justidéde reformative element must not be

overlooked.

For instance, in case of youth criminals and fiodtenders, chances of effective
reformation are greater than that of adults whcelfailen into offences.

Finally' let us evaluate the Federal Criminal Cq@604) inline with these theories.
Article of the code declares the object and purmdsbe Criminal Code and it readghe
purpose of the Criminal Code of the Federal Dematc Republic of Ethiopia is to
ensure order, peace and security of the Statgatples, and inhabitants for the public

good.

It aims at the prevention of crimes by giving dugiae of the crimes and penalties
prescribed by law and should this be ineffectivwe,pboviding for the punishment of
criminals in order to_detethem from committing another crime and make thdesson

to others, by providing for their reformand measures to prevent the commission of

further crimes.( Emphasis added by the writer)

The first paragraph of the above Article talks abitve overall purpose of the Criminal
Code, whereas the second paragraph states howuhatse can be attained, As it is
clearly stated , the Criminal Code has been desigo attain it by preventing the
commission of the crime. Prevention of the crimdum is intended to be attained by
giving due notice of the crime and penalties piibstg in the Code Due notice the public
may be given to the public through publicationfeé Criminal Law and this may in turn
gives access to all citizens and inhabitants t@aware of what acts or omissions are

crimes and the respective penalties.

This does not mean that all those who are awatheotrime and penalties may always
respect the law always. It is true that people mhigyegard and transgress the law. It is
this situation the criminal Law in advance prediatgl provides penalties when saying:

"...should this be ineffective, providing for the pum®ent of criminals..."



The very Provision states the prime purpose ofghunent. As it is clearly stated under
this Article, the vital purpose of punishment isdeter the offender from committing
fresh crime and also to deter other withinclinatto commit a crime .This conclusion
can be inferred from the phrases of the provisiach says : .in order to deter them

from committing another and make them a lessorthers....

This is also emphasized in the Preface of the @odeage IV, and it readBunishment
can deter wrongdoers from committing other crimégan also serve as a warning to

prospective wrongdoers.

Hence, the wordsessonused in Art.1 andvarning used in the Preface address the
general deterrence, while the Code directly intertdeleter the wrongdoers.

One can also understand the fact that the Codealsasincorporated a rehabilitation
theory for the Code clearly states this when issayby providing for their reform and

measure ...

The rehabilitative approach of the Code is furétlaborated in the Preface page IV and it
reads: ...with the exception of the death sentence, evemirals sentenced to life
imprisonment can be released on parole before sgrthie whole term; in certain crimes
convicts can be released on probation with outgf@ouncement of sentence or without
enforcement of sentence pronounced. This helpsgdo®r to lead a peaceful life and it
indicates the major place with the Criminal Law halbcated for their_rehabilitation

(Emphasis supplied)

The Preface further readShe fact that the wrongdoers instead of being ntadsuffer
while in prison take vocational training and paipate in academic education which
would benefit them upon their release, reaffirme treat concern envisaged by the

Criminal Code about the reform of criminalEmphasis supplied)
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Different kinds of punishments are devised in trel€to attain the purposes. Just to
mention some, simple imprisonment and pecunianalies have deterrent value. The
same holds true for warning, reprimand, admonishnaea apology from secondary

penalties. (Art.122) It may also give a chancari@ffender for rehabilitation.

Neither Art.1 nor the Preface makes reference tapacitation theory. However, does
not mean that the Code has not adopted this thbecguse this can be inferred from the
following kinds of punishment: rigorous imprisonniéimat may be imposed on offenders
committed serious offence. As it is provided forpes Art. 108 of the Code, besides
punishment rigorous imprisonment is intended toasse the offender from the
community by applying strict confinement of themdnal for special protection to
society. But the law tried to attain trio of purpoy rigorous imprisonment:

incarceration, rehabilitation, and deterrence.

Death penalty is another typical example of incaption incorporated in the Code.

Furthermore it has deterrence value to others sitfilar potential to commit a crime.

To mention secondary penalties of incapacitate reatsuspension and withdrawal of
license, Art. 142; prohibition and closing of unading, Art.143; Measures entailing a

Restriction on personal liberty, Arts.145ff and.etc

One can rightly say that the Ethiopian Criminal Edihs followed the modern approach
because it has incorporated different types ofriee@nd different kinds of penalties are
incorporated to serve these purposes. Howeverjngbespunishment is devised just to

serve a single function of punishment.

Unit Summary

Theories of punishment try to justify the impositiof punishment. Different theories of
punishment tried to answer the question of punistindifferently. For instance,

retribution theory argues that the function of gliment is revenge. On the other hand,
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supporters of deterrent theory advocate that theepobjective of punishment is to deter
the offender and other individual of similar in@ion. Proponents of incapacitation
theory say that the purpose of punishment is tarsep the offender from community to
reduce the chance of committing a crime againstctramunity. On the other hand,
rehabilitation theory, as opposed to other thepfmsised on the offender rather than the
offence. Hence it tries to identify factors contiting the commission of the crime and to

treat the offender so that he will to be good aradlpctive citizen upon his release.

On the other hand, some scholars have nowadays ecgmeith new theories of

sentencing as they are not satisfied with the abtéheories of punishment.

It has to be noted that there are potential cdndlimong these theories and each has its
own strength and weakness .So the best approdlch modern criminal justice system is

to incorporate all theories as the Ethiopia Crirhdade does.

Learning Activities
1. Discuss the conflict between deterrent theod/ra@habilitation theory.
2. Among the theories you have seen so far, whleortes of punishment are

incorporated into the Criminal Code of Ethiopia?

12



CHAPTER TWO: Principles & Policies of Sentencing

2.1 Introduction

Justifying sentencing and the sentencing systenoismerely a matter of considering
overall or ultimate aims. Sentencing also invol{sbould take into consideration)

policies, principles of norms for determining adfie form of punishment

Principles and policies of sentencing are as ingpdrtas purposes in governing
sentencing practice. Some of them may be idedtdie Legality; Equality; Respect for
human dignity; Rule of law and Due process of l&@@gnsistency; Proportionality,

Transparency & the Policy of public expenditure.

Principles and Palicies of Sentencing

Objectives of the Chapter

At the end of this Chapter, the students will bie ab:

1.identify important principles and policies of samcing;

2. discuss how these principles and policies aterporated into the national laws of
Ethiopia;

3.apply them in their actual occupation;

4. use custodial measure as a sanction of lasttreso

2.2 ThePrinciple of law being legitimate & lawful: legality

Under the system of absolute retribution, anyaaadmission contrary to the interest of
the community (generally accepted moral standanghbto be punished whether or not

it is expressly declared by law to be criminal offe.

But history would supply numeruces illustrationstbé fact that abuses and arbitrary
actions take place when the power of the courtsicesd only by their own conception

of what is right and what is wrong.

13



It is desirable that those who are entrusted with ddministration of justice carry out

their duties within well defined limits.

Principle of legality aims at protecting individadtom such arbitrary action as they must
be exposed to, should it not be provided that théem law is the only source of criminal
law. It is deep-rooted in Latin maxihnulla poena sine legéor " no crime with out

pre-existent law, npunishment with out pre - existent law ( crime)."

In its modern form, it means that criminal liahkjliand punishment can be based only on
prior legislative enactment of a prohibition thetteixpressed with adequate precision and

clarity.

The same principle is incorporated under Articlef 2the FDRE Criminal Code of 2005.
Hence, the principle of legality stated under A€i2 prohibits the court from treating as
a crime and punishes any act or omission whiclotspnohibited by law. Criminal law

within the meaning of Articles 2 and 3 includes teey Criminal Code of 2005, and any

other penal legislation (regulations and speciaklaf criminal nature).
Therefore, any act or omission which is not prdieibias a crime either by Criminal Code
of 2005, or other penal legislation is not a crinee matter what the act (omission) is

repellent.

The principle of legality under Article 2 also alsaprohibits the court from imposing

penalties or measures other than those prescrijokohb

This means that the person who committed a crimg mad& be subject to punishment

other than which is provided for by law with resptecthe offence committed.

Any judgment given in accordance with the law maesenforced in the manner provided

for by law, since failure to do so amount to cregunew penalties.

14



The principle also prohibits the creation of crinigsanalogy. The view that any act
deserving punishment ought to be punished evenerabsence of legal provision to this
effect resulted in formulating the so called prptes of analogy, which is directly

contrary to the principle of legality.

Pursuant to this principle of analogy, the penalvmion in force may apply to any
similar or analogous act, which is not the offenceler the law. Otherwise, the legal
provision may be extended to cases which were wootemplated by law maker.
Nevertheless, compliance with the principle of l@gaoes not result in the courts being,
so to speak, enslaved by the provisions of the lawother words, principle of legality
does not preclude a court from interpreting the lawcases of need. In order not to
misuse such power, the court should observe rilledaypretation.

2.3 ThePrinciple of Equality

Sentencing decision should treat offenders equraélgpective of their wealth, race color,

sex, or family status.

In English law precedent there is a principle likes: ' dfenders with wealth should not
be allowed to buy themselves out of prison by ptalarge fine olcompensation& there

is some statutory recognition of the principle ohrdiscrimination.

This principle demands some degree of uniformityredtment for those who commit a
crime against society, i.e., same punishment agamtrtrent for offenders committed the

same crime under similar circumstances.

This principle needs no justification for it is usjf that people should be penalized at the
sentencing stage for any of these reasons.

The principle of Equality before law is also taédrin the FDRE Constitution a%All

persons are equal before the law and are entitlédout any discrimination to the equal
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protection of the law. In this respect the law IElgaiarantee to all persons equal and
effective protection with out discrimination orognds of race, nation, nationality, or
other social origin, colure, sex, language, religigolitical or other opinion , property
birth, or other status Art. 25.

Art. 4 of Criminal Code embodies the same prilecipith similar tone. It also goes far
to prohibit difference in treatment of criminalgcept as provided by the Code which are
derived from immunities sanctioned by internatioaatl constitutional law ,or relate to
the gravity of the crime or the degree of gulie,iage circumstances or special personal
characteristics of the criminal ,and the legal darvghich he represents .

2.4 ThePrinciple of Respect for Human Dignity

This principle focuses on the type of sentenceshvbught to be permitted /excluded. To
that end, the UDHR of 1948 under Art.5 declares tioeone shall be subjected to torture

or to cruel, inhuman or degrading treatment or glumient.

Similar prohibitions are incorporated into bindimgernational and local conventions. To
cite some: ICCPR, Art.7, Convention against Tortared other Cruel, Inhuman or
Degrading Treatment or Punishment, Africa Charfet,5; European Convention on
Human Rights, Art.3. The American Constitution and England Bill ofgRi are in
similar terms. LikewiseArt.18 of FDRE Constitution declares the prohdmtiof cruel,
inhuman, degrading treatment or punishment .Thagipion not only prohibits inhuman
treatment but also stated the exceptions for wthiehprohibition is not applicable.
Similarly, Art.87 of the FDRE Criminal Code stiptéda that the penalties and measures
shall always be in keeping with the respect dusutman dignity.

The main practical application has been argumerdinay amputation, corporal

punishment, and death penalty. Accordingly, indigild have a right not to be stripped of
their essential human dignity. This argument istequndependent of the proportion
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between the offence and punishment, but whetheainetypes of sentences should be

excluded absolutely

There is historical change in the acceptance ofesofrthe punishment like the above,
tunica are regarded as barbaric, and unacceptaldehumanitarian sense, as things
which is wrong to do deliberately to human beinghe name of the state. Nevertheless,
there is no objective or times less benchmark oatwh inhuman or degrading; it is

culturally specific.

2.5 ThePrinciple of Rule of Law and Due Process of Law

Rule of law, sometimess the 'supremacy of law' iples/ that decisions should be made
by the application of known principles or laws wvath the intervention of discretion in

their application.

As it is discussed under the principle of legalfty,a person to be condemned for his/her
act/omission, there must be a law that prescribés lbe a crime. Any act or omission
which is not made a crime by the law, even if #ras to be immoral or repellent, is not

punishable.

By the same token, any organ of the governmentldhahserve the law and act as the
law stipulates, without over riding it. When we ooto the criminal justice process, the
rule of law should be respected starting from theetthe police arrest the suspected to

the stage of condemnation and sentencing of tlemdéfr by the court.

Due process of law is law in its regular coursadrinistration through courts of justice.
Due process of law in each particular case meank an exercise of the power of
government as the settled maxim of law permitssartttions and under such safeguards
for the protection of individual right as those rmasg prescribe for the classes of cases to

which they are in question belong.
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Due process of law is simply a procedural safeguatighulated in favors of individuals.
It implies the right of the person affected therébye present before the tribunal which
pronounces judgment upon the question of life, rtipeand property in its most
comprehensive sense; to be heard, by testimonyher aise, and to have the right of
controvert, by proof, every material fact which tsean the question of right in the matter
involved. If any question of fact/ liability be consively presumed against him, it is not

due process of law.

Due process of law is an orderly proceeding wheeeiperson is served with notice,
actual or constructive, and has an opportunityettidard and to enforced and protects his

right before a court having power to hear and deitex the case.

This phrase ensures that no person shall be depoiviefe, liberty, property or any other
right granted to him by state, unless mater inwblfiest shall have been adjudicated
against him upon trial conducted according to éisfaédd rules regulating judicial

proceeding, and prohibits condemnation without ingar

Similar principle is incorporated into the FDRE Gttution of 1994 in favor of persons

arrested and persons accused as per Articles 1®r&spectively.

Due process of law is intended to ensure that iemiopeople are not convicted of crimes.

The due importance of due process of law eveneaastifige of sentencing is emphasized
by the Criminal Procedure Code of 1961 under A49.1

If the accused is found guilty of the crime he cswsed of both the accused and the

prosecutor have the right to present evidence tigate or aggravate sentence

The accused is not only given the chance to caltagtier witness in his favor to have the
sentence mitigated, but also has the right to ehg# any evidence or witnesses called by

the prosecution against him to aggravate the seaten
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2.6 Consistency, Proportionality, and Transparency

Consistency in sentencing is clearly an importabfective or grounds of intrinsic

fairness and because inconsistency is a major satfifgublic criticism.

However, consistency is a slippery concept and i ifact no guarantor or rationality or
fairness. Cases which appear to be superficiallgilai often turn out to contain

important differences, and sentencing policy shdaddlexible enough to reflect. There
has traditionally been an gument in favour of brpaticial discretion and this is one of
the reasons for wide criterion of rigid US stylemerical guidelines have been so widely

criticized.

Offenders who committed similar crime with simileircumstance must get similar
penalty. The court should justify (give reasonsg facts of the case before them

necessitate the sentence they have selected.

The principle of consistency should be taken intcoant when the case is of co-
offenders. However, there is no general rule thatessentence must be passed on co —
accused. So the court must taken into accountghtence imposed on co — offender so

that there is no justifiable sense of grievancsiragifrom sentence disparity.

Where matters such as age, background and preeiomsnal history (and all other
subjective characteristics of the offender) digmnificantly between co — offenders, the
court is not required to equate the sentence thaugfould articulate the reasons for

any disparity in the sentence.

As between offenders generally, the principle afistsstency remains issue of general
objective in sentencing. Since unanimity is a sradf importance, court should look for
the previous sentencing when they come across withilar case with similar

circumstance but where circumstance around thsept and the previous case differ,

the court is duty bound to impose different sentemnc
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Proportionality of sentencing, on the other harelsl with the prohibition of excessive,
arbitrary and capricious punishment by requiring painishment to be proportionate to or

not exceed the gravity of the offence.

Proportionality has become a buzzword with the atleéthe human right act, making it
important to consider both the traditional "jusses” meaning of the term & its specific

"human rights" meaning.

The former traditionally entails that the seventya sentence should be commensurate

with the seriousness of the offence and the culipabf the offenders.

The latter requires that, the ends pursued mukdigmate, i.e., necessary in democratic
society, and the means used to achieve those ensish@a the least restrictive possible,

and must not be applied in a discriminatory way.

The recommendation that severity of sentence shioelgroportionate, not only to the
seriousness of offence under sentence and thebilitipaf the offender, but also to the
offender’s antecedent criminal conduct, has beesveul(...) to lead to unfairness,

discrimination, and unnecessary increases in ppsqulation.

For instance, in 2000, the Australian governmens waongly criticized by the UN
Committee on Racial Discrimination for the discm@iory effects on the Aboriginal

population of its policy of increasing sentencegersistent offenders.
Hence, Law Reform Commission of New South Waless(falia) once recommended

that proportionality of a sentence should only edeisthe seriousness of the offence in

guestion.
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Transparency

Transparency is one of the elements of good gomwemadt plays an important role in
combating arbitrary disparities in sentencingis klso human rights requirement. Judges
must not only give reasons for their choice of sro¢, they must also explain the
purpose of the sentence imposed and state why tihesleast restrictive means of

achieving that purpose.

This type of information is crucial for the publgto be sufficiently informed and to be
able to contribute to meaningful debate on the gsepf sentencing.

By the same token Art.12 of the FDRE Constitutimposes the obligation on the organs
of the government to make their action transpaitdance this will ensure the right of the

accused to have his case heard and decided ircpriali
2.7 The Policy of Public Expenditure

There is an increasing influence of economic carsition on the shape of legal system.
There has also been a wide spread of formal acueptthat imprisonment should be
used with restraint.

Draft Resolution VIl on the Eighth UN Congress tire Prevention of Crime & the
Treatment of the Offenders recommend that imprisntnshould be used as a sanction

of last resort. The Council of Europe had also &sbgimilar policy.

The end of 28 century marked the rise of prison population. kasgm of money spent
on penal system in general and prison in particuliais an expensive way of makibgd
people worse

For instance, a study in the USA indicates thatttial spending on state and federal

prison in fiscal year 1994 was approximately $aflfion, of 2.4 billion of and about this
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was spent on capital improvements. The averagdgecost of incarceration per inmate
in 1994 was 53.38(19, 118. 70 per inmate per yeéex)of January 1.1994, the average
cost of new prison construction was 28,194 per toedminimum security facilities,

58,509 per bed for medium security facilities, &@d004 per prison bed for maximum

security.

Local jail throughout the US spent slightly morerth9.6 billion dollars of the end of
1993. About 2.2 billion of this money was spent ¢apital improvement. The average

year of jail incarceration per in mate was 14,667.

It is a time to look for some equally, effectivemdacheaper way. That is why

imprisonment is recommended to be sanction ofréssirt.

There is also a development of new or altered ngtodial measure of correcting the
offender, i.e., community -based-correction. Theart should exhaust all the possible
and cost effective means of correction before Kesaincarceration as a solution.
Imprisonment should be applied only when thereoiother effective way of correcting

the offender.

Unit Summary

Justification of punishment is not the only thinge tjudge should consider during
sentencing process as principles and policies nfegseing are equally important in
sentencing stage. For example, principle of legasita shield for individual against
arbitrary decision of the judge. The core messddhi® principle is that the written law
is the only source for crime and punishment, andrimae and punishment with out prior

written law however repulsive the act may be.

Principle of equality, on the other hand, guaramte®lividual offender not to be

discriminated against on the ground of sex, rand,@lor. This principle demands the
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court to treat offenders in a similar way if theynamit similar offence under similarly

like circumstances.

On the other hand, the principle of respect for &ardignity prohibits the imposition of
cruel, inhuman and degrading treatment and punishriidis principle is incorporated
both in international and regional human rigmstriuments. Likewise, this principle is
adopted both in FDRE Constitution and Criminal Code

The principle of rule of law dictates that orgarfstlee government should give any
decision only by the application of known principleis intended to fight an arbitrary

decision of the government.

Due process of law imposes the obligation to oleservfollow certain procedure in the
stage of sentencing. Since it is a procedural safegfor the convicted, the court has to
strictly respect those procedural laws during sesitey. Other principles are equally

important for sentencing.

Learning Activities

Discuss the principle of legality

Discuss how principle of respect for human dignétyadopted in the FDRE
Constitution and the Criminal Code of Ethiopia.

"Due process of law is a procedural safeguard malividual against the

arbitrary action of the government." Evaluate tta¢esnent.
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CHAPTER THREE

The Roles of the Wings of the Gover nment in Deter mination of Sentencing

Objectives of the Chapter

At the end of the Chapter, the students will be &bi

discuss the roles played by the three organs & t¢overnment in
individualization of punishment;

discuss circumstances the law makers take intouatan individualization of the

penalties;

3.1 Introduction

In modern criminal justice system, the determirmatid sentence for a particular offence
is shared among the three organs of the governnmi#nis chapter, therefore, deals with

the role of the organs of the government in deteimgi sentence

3.2TheRoleof Legisature

To reiterate, the principle of legality demandst io& a person to be punished for his act
or forbearance, there should be a law that prahiibié act or omission in question. To
this end, it is first of all the duty of the ledislire to enact the law which prescribes
certain behavior as offensive and punishable astt penalties. This scheme guarantees
against the arbitrary action by judges, at leashesense that the judge cannot sentence

beyond the maximum penalty provided by law.
Such a scheme also allows deterrence by providiviten necessary, very severe

penalties. In establishing the scale of penaltiles, legislator tries to set the penalty

according to the seriousness of the offence.
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Of course the legislator can establish this scalg im an abstract way; the law, because
of its general application, cannot take into ac¢alhof the particular circumstance of
individual offenders. It, exceptionally, takes dnticcount certain given facts; for
instance, it increases the penalty of all habitwahinals and, on the contrary, mitigates
the penalty of minors. This is called dlslative individualization of the penalty
However, the individualization operates only inat&n to objective criteria really

directed to what is particular in the individuafesfder.

3.3TheRoleof Judiciary

Determination of sentencing is arguably a judgetstrdifficult responsibility since a
Judge cannot impose (determine) just any sentehchidge is confronted not by an
abstract and nameless individual, but by actuahioal conscious of his crime and its
significance.

But the true individualization of penalty, no mattew difficult, it is, is made by the
judge. By individualization of the penalty , thedge, first, differentiates the particular
offender from other offenders in personality, ether, socio cultural background, the
motivations of his crime, and his particular posgibs for reform or recidivism, and
secondly ,determines which, among a range of pagnitiorrective psychiatric and social
measures, is best adapted to solve the speciaf pedpblems presented by that offender
in such a way as materially to reduce the prolgbdf his committing crime in the
future.

3.4TheRole of the Executive.

Literally speaking, one may say that the executilees have noting to do with
determination of sentence. But that is far fronalitg. The role of executive in
determination of sentence comes into fore espgcéadter the convicted is sent to the

prison to serve the sentence of imprisonment.

25



In other words, when penalty is being applied, éxecutive authority may vary the
implementation of the penalty within the bound bkshed by the judge. There is a
guarantee against arbitrary action on the parhefeixecutive authority that is it cannot

increase the maximum penalty.

However, there are ways, to reduce it and thuhéarindividualizing the penalty. This

administrative individualization operates in mangys.

Administrative Individualization through pardon:

All penalties may, through pardon by the Headhaf State, be reduced or even fully
pardoned. This is an act of mercy and is not abwagpired by considerations related to
the possibility of rehabilitation of the offendeThe pardon may serve this purpose now
ever, such as in case of conditional pardon, depgndpon good conduct, to the
performance of certain reeducating obligation saimot frequenting certain amusement
places or attending lectures on professional tngini The pardon, however, is often
imbued with different motives which are of a pal#i nature( collective pardon on the
occasion of national feast or instance) oinstance) or humanitarian nature
(commutation of death penalty which has createdtrang public opinion). Read
Arts.229-2310f Criminal Code.

Administrative Individualization through the penitentiary system. The executive
authority which is in charge of the execution ohgkies involving loss of freedom has
here also vast power bearing on the term of seatetidhas at its disposal a tangible way
of calibrating the severity of the sentence by @it the method of execution which
may perceptibly modify the judge's sentence. Thsréor instance, a considerable
difference between assigning a prisoner to an algui@l farm (prison with out bars) and
a formal prison, between granting certain priviegach as outings, outside work, semi-

freedom.

26



Administrative Individualization through conditional release: Again the executive
agency has great power at its disposal — poweririgean the length of the sentence-

since it may reduced the term of imprisonment tantgng a conditional release.

While a judge imposes a certain prison on the oéenthe actual time the offender
remains behind bars may often be reduced by eamiinghat are called 'good time
credits.’

With good time credits, the prisoner’'s sentencee@ticed by prescribed amount of time
for the everyday or month that the inmate refrefiaen violating prisoners’ rules or

regulation.

In recent years, there has been a movement towdrdsis called 'earned time'. With
‘earned time’ the inmate must do something othst fjefraining from misconduct to earn
credit. They must work, go to school, and partitgpin other programs that will make it

more likely that will refrain from committing crinseafter release from prison.

Hence, conditional release is the suspension ddlpeaf incarceration for good conduct
where these are possibilities of rehabilitatiorhisTpresupposes that part of the sentence
has been served in accordance with the seriousii¢ise offence (Conditional release is

to be discussed in detail in Chapter 9.

Unit Summary

Each organ of the government has its own shar&toip determination of a sentence for
a particular offence. Legislature is the custodéthe principle of legality for it is this
branch of the government that defines the offemckthe respective penalty. In addition
to this, this branch of government has the rolpl&y with respect to individualization of
punishment: it sets the lower and higher limit fach offence according to the
seriousness of the offence.
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However, the true individualization of punishmesnimade by judiciary in the sentencing
stage as it faces actual criminal. The court irdliglizes penalty by differentiating
particular offender from other offender in persdayal character, socio-cultural
background, etc.

The role of the executive becomes visible after tféender is condemned to
imprisonment. This organ of the government varies &pplication of sentence by
reducing and individualizing the punishment throygdrdon, penitentiary system, and

conditional release.

Learning Activities

1. How do you think the legislature may individaalipunishment in the law making
process?

2. Discuss the difference between earned time and gime credit.
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CHAPTER FOUR: Sentencing Statues

Objectives of the Chapter

At the end of the Chapter, the students will be &bi

enumerate different types of sentencing statutes;

discuss how different types of sentencing statatesdevised to attain different
goals of sentencing;

discuss the strengths and weaknesses of diffeeattiscing statutes
4.1 Introduction
While the philosophy of criminal sentence is retidecin the goals of sentencing we have
just discussed, different sentencing statues wevesed with the view to attain the goal

of sentencing.

Hence sentencing statues are generally divided tiato categories, i.e., indeterminate

and determinate sentencing statute.

4.2 Indeter minate Sentencing statute

The offender does not know how much time he/sheadlgt spends in prison. The
legislature alone or the legislature in conjunctwith the sentencing judge will define
the minimum period of incarceration, if there iseprand the maximum term of
confinement.

A parole board will actually decide when the inmsheuld be released from prison.

In practice, here is how an indeterminate sentgnsaheme might work. Assume that a
legislature authorizes a sentence from one toythjgars for particular crime. The
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sentencing judge then imposes a sentencing falWiitigin this range, sentencing the

defendant to maximum of thirty.

Indeterminate sentencing is a model of criminal iglument that encourages
rehabilitation via the use of general and relajivehspecific sentences such as term of

imprisonment of from one to ten years.

During most of twentieth century, for example, thehabilitative goal has been
influential, since rehabilitation required that imdual offenders' personal characteristics
be closely considered in defining effective treattnstrategies, judges were generally

permitted wide discretion in choosing from amongtsecing option.

Indeterminate sentencing has both a historicalaaptlilosophical basis in the belief that
convicted offenders are more likely to participateheir own rehabilitation if they can
reduce the amount of time they have spend in pridomates of good behavior will be
released early, while recalcitrant inmates will amin prison until the end of their

terms.

This is the way sentencing was done for hundredgeafs in American history, until

dissatisfaction surfaced in 1971 and determinatéeseing become popular.

Advantages of parole system:

The parole board, drawing on the advice of coroei officials, who are able to closely
observe prisoners during their confinement, can tetermine when a prisoner is ready
to be safely released back to the community.

They can help to relieve crowding in prison. Wiaestate's prisons become too crowded,
the parole board can ease population pressureslbgsing additional prisoners on

parole.
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Theother two major problems:

1. However, the premature release of prisoners mapayelize the safety of the
public safety and undermines the other penologjoal of incarceration.

2. The uncertainty spawned indeterminate sentencés esactly how long inmates
will be imprisoned.This causes stress and tensigrisoners that inurn interferes
with rehabilitation efforts and compounds the alsealifficult problem of
managing prisoners.

3. It results in enormous amount of disparity in seoteg as discretion to determine
how much time a person will spend in prison is teedito parole board.

Indeterminate sentencing is still the rule in mamgsdictions in the USA, including
Georgia, Hawaii, lowa, Kentucky, Massachusetts, Higjan, Nevada, New York,
Oklahoma, Rhode Island, South Carolina, Texas, ,UMérmont, West Virginia,
Wyoming, and North& South Dakota.

4.3 Deter minate Sentencing Statute

It has different terminologies such as definite tespoe; definitive sentence; fixed
sentence; flat sentence; straight sentence. Detatenis a model of criminal punishment
in which an offender is given a fixed term that nimeyreduced by good time or earned
time. Under the model, for example, all offendemvicted of the same degree of

burglary would be sentenced to the same lengtimaf behind bar.

In other words, determinate sentence is a sentendkat, offenders, after receiving
determinate sentence, generally knows how much theg will spend in prison. It

avoids some of the problems of the indeterminatgéeseing, but do have its own draw
back.

As opposed to the indeterminate sentencing, itegudge not a parole board, defines the

amount of time that a person will be confined bdtbars.
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For instance, a range fixed by legislature for perés say, from 5 (minimum) to 25
(maximum) years. The sentencing judge picks a numtikin a range, such as 5 years, 8
years, etc.

Although such statues delineate the range from twhigudge will select a finite prison
sentence for a particular crime, other statutesnofiuthorized the judge to impose

community-based- sanction if imprisonment is coased unnecessary.

Second, while a judge imposes a finite prison teman offender, the actual time that the
offender remains behind bars may often be redugeth® earning of what are called

good time credit

Nevertheless, in recent years, there has been ament in some jurisdictions towards

what is callecearned time(The detail is discussed under Ch.3 sec.3.3)

Determinate sentence offers the advantage of ngrtairhey avoid the tension from the

offender of uncertainty as to how much time thely lave to be confined in prison.

It, however, is characterized by sentencing dispaend sometimes gross sentencing
disparity, as judges pick and choose number withénimprisonment range defined by

the legislature.

In the USA, the report (1996) that traced histdrid@velopment of determinate
sentencing observed that "the term 'determinateeseimg’ is generally used to refer to
the sentencing reforms of the late 1970s. In tliek®ms, the legislature of California,
lllinois, Indiana, and Maine abolished the paro#éeased decision and replaced the
indeterminate penalty structure with a fixed (flaBntence that could be reduced by a
significant good time provision. The only statetthas adopted " a true determinate
sentencing system since 1980 is Arizona, which tedaa " truth sentencing law" on
January 1, 1994. The Five states have retainad dieéerminate sentencing models,

although no other states have adopted such steacs@ntencing scheme.
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The report continued to state that in three ofdta¢es (California, Illinois, and, Indiana)
the legislatures provided presumptive ranges oficement. But those in lllinois and
Indiana were so wide they provided the court witessive discretion sentencing length.
For many offenses, there was no presumptive ledd asether the sentence should be
for, or against incarceration. Thus, Courts wefewith extensive discretion in deciding

both whether to incarcerate and the length of rexation

Generally speaking, under the category of determirsentencing statute fall three
subtypes of determinate sentences: determinateeticats presumptive sentencing; and
mandatory sentencing statute.

4.3.1 Determinate Discretionary sentence

The minimum and maximum sentence is set by theitstdtom which the judge may
pick and choose the amount of imprisonment for giqudar offender. The Federal
Criminal Code adopts this approach. For exampld, B43(1) of the Code reads:
Whoever negligently causes the death of anotheciricumstances other than those
specified in sub-article (2) and (3) of this Arécls punishable with simple imprisonment
from six months to three years, or with fine from two thousand to four thousdsid .(
Emphasis supplied )

Can you see the discretion for a sentencing judde® Article grants a wide discretion
for a judge to pick a sentence from the wide rgmgeided by the law- starting from the
minimum six months to the maximum three years!

4.3.2 Mandatory Sentences

The Statues require that an offender serve at keasttain specified amount of time in

prison for particular crime regardless of any natigg circumstances surrounding the

crime or the criminal. For instance, a statute rggadrug offenders requires prison

33



sentence of five years, ten years, fifteen yeamsiesimes life in prison depending on the

amount of drug involved.

The aim is to appear to an un informed public todse toughmessagdo prospective
criminals: If you commit this crime, you'll spend this amoohtime in prison no matter

what.

They are very prone to avoidance. For instan@sthdy conducted by the United States
Sentencing Commission in 1995 revealed that aboui df the federal offenders whose
crimes should have triggered mandatory minimum eser@ were able to avoid these

penalties.

It has also racial and ethic overtones. White di#dets are much more likely to avoid

mandatory sentence than blacks and Hispanic deféndee.

Their rigidity can lead to the imposition of unjustntence. While a particular penalty
may generally be appropriate for most individuatsoveommit a particular crime, there
will always be some individual who do not fit theopptype. For instance, a mother who
is arrested for growing marijuana to be used t@ ¢las suffering of her terminally ill son

differs from the typical defendant who grows maaia for personal use or to make
profit.

Examples of mandatory sentencing:

(1) "A person who carries or has in his/her possessiofirearm when he/she
commits or attempts to commit a felony.... is gudf felony,and shall be
imprisoned for two years, upon second conviction,five years, upon third or
subsequent conviction under this section, for tary."

(2) " A term of imprisonment under this section sinall be suspended... not eligible

for parole or probation during the mandatory termgosed pursuant to s. (1)."
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4.3.3 Presumptive Sentencing

This sentencing may cure the disparity drawbactkhefdiscretionary sentence. It is an
average sentence for a particular crime (specmtbyided under sentencing guidelines)
that can be raised or lowered based on the preseiceitigating and aggravating

circumstances. In other words, it defines the prgdive sentence that the legislature

wants to be imposed for particular crime.

If there are aggravating factors in case, thaustagenerally outlines how far the judge
may go beyond the presumptive sentence in imposingentence ,and the judges
discretion is similarly circumscribed when a sentenis more lenient than the

presumptive sentence is imposed because of mitgyédrctors.

For instance, in Indiana Code, a person who commitgder shall be imposed a fixed
term of 55 years, with not more than 10 years addedggravating circumstances, or
not more than ten (10) years subtracted for mitigatircumstance, in addition the
person fined not more than ten thousand dollars.

ClassA Felony

A person who commits a clagsfelony shall be imprisoned for a fixed term ofrtji(
30) years, not more than twenty(20) years addeddgravating circumstances or not
more than ten (10) years subtracted for mitigatingumstances ( with the possibility to
impose fine not more than ten thousand dollars

Rationales of presumptive sentence
< It aims at fixing terms proportionate to seriousnekthe offense.

< It is to bring uniformity by giving similar senteing to the offenders committing
the same offence under similar circumstance.
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4.4 How Should Discretion be narrowed?

Discretion is having more than one legal choicesotutions for a particular problem.

Law is naturally of open texture. It will be finit® answer or address every problem
before the court. It is conceivable that a dispuile arise in which no norm satisfy the
problem. Even if there is binding legal norms, diion may still be required. Legal
norms, after all, are expressed in general ternesie@l terms have a core of accepted

meaning and the shadow of uncertainty and contsisleneaning.

In all these cases, discretion vitalizes courtaugimfig them with energy, direction,
mobility and capacity for change. It enables therareise sound judgment when they
confront new problems. It also helps to reconcdkig of law and equity, of justice in the

aggregate and justice in the individual case.

It has also dark sides. For instance it discregioables and even invites court officials to
overreach, to discriminate invidiously, and to sulimate public interest to private ones.
i.e., it paves the way to abuse the power. In tleegss of sentencing, in particular, it

creates disparity in sentencing

In the process of sentencing discretion is nototlg factor that contributes to disparity.
For example, personal characteristics of the judgg influence the decision. Although
extra judicial factors are not supposed to infleefudges sentencing decision, studies
show that they invariably do. Judges, after a#,lanman being with all of human frailties
and prejudices of other human beings. Among thegoed characteristics, of judge that
have been found to affect their sentencing decisienthe following:1)their economic
background; 2)the law school that they attend;&)thrior experiences both in and out
the courtroom; 4) the number of offenders theyehdefended earlier in their careers; 5)
their biases toward various crimes; 6) their emmatioreaction and prejudices toward

defendants; 7) their own personality; and, 8) thaarital and sexual relations.
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Among the techniques to narrow discretion in sesitgnare: "confine" discretion (i.e.,
keep it within the designated boundaries.), "strrect it (i.e., control how it is exercised
within the boundaries), and "check" it (i.e., howadetionary decisions reviewed by

higher courts)

In the process of sentencing, among the many jptexito be observed, tension exists
between mandate of uniformity ( treat similar casldse) and mandate of proportionality
(treat different cases differently). In situatiokel this the discretion of judge's discretion
becomes apparent. Thus a convicted bank robbeiinstence, with no prior criminal

record might get probation before one judge andhtygears in prison before another.
That means that the fate of criminal defendant dépé¢o an extraordinary degree not on
an objective assessment of what sentence would\aetbut rather an the subjective

approach of whichever judge a given defendant hagpeo draw his case.

Another technique to limit judicial discretion irerdencing is to provide sentencing
guidelines. Sentencing guidelines are guidelimad provide a range of sentences for

offences based on the seriousness of the criméanaiminal history of the offender.

The USA is known for the adoption of sentencingdglines in different areas of penal
legislation both in Federal and states level. HeRederal Sentencing Guidelines are
rules that set out a uniform policy for convictegfehdant in the United States federal
court system. The guidelines are product of thetddnBtates Sentencing Commission
and are part of an overall federal sentencing nefpackage that took effect in the nid-
1980s.

The main objective behind sentencing guidelings &lleviate sentencing disparities that
research had indicated was prevalent in the egistamtencing system and the guidelines
reform was specifically intended to provide for etetinate sentencing. This refers to
whose actual limits are determined at the timedéetence is imposed, as opposed to

indeterminate sentencing.
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Though the federal sentencing guidelines were dgtgkemandatory, the Supreme Court's
2005 decision inUnited States v. Bookefound that the Guidelines, as originally
constituted, violated Sixth Amendment right to ltha jury, and the remedy chosen was
excision of those provisions of the law establighine Guidelines as mandatory. In the
aftermath of Booker and other Supreme Court casad) asBlackely v.Washington
(2004), Guidelines are now considered advisory amyboth the federal and the state
levels. Judges must calculate the guidelines anmsider them when determining a
sentence but are not required to issue sententem whe guidelines. The sentences are,

however is subject to appellate review.

Guid€dlines Basics

The guidelines determine sentences based primanlywo factors: (1) the conduct
associated with the offence (the offence condudichvproduces the "offence level),
and (2) the defendant's criminal history (the "dniah history category”). The sentencing
Table the guideline Manual shows the relationshgse two factors; for each pairing of
offense level and criminal history category, thébl€aspecifies a sentencing range, in
months, within which the court may sentence ar#dat. Foe example, for a defendant
convicted on an offence with a total offence le22land a criminal history category I,
the Guidelines recommend a sentence of 41-51 marhsidering the year of offence to
be the same as the year of the guidelines. It, hiexya person with an extensive criminal
history (Category VI) committed the same offencethe same manner in the same
modern timeline and not during the older guideliperiods, the Guideline would

recommend a sentence of 105 months.

Guidelines can be both indeterminate or determiaatedepend on the year of offence.
Simply observing the top column on the sentencatdet would lead one to believe that
the guideline would apply directly. However, the aivided into 5 sections depending
on the year of the first offence and may be appdiel@ctively. The Guidelines manual,

therefore, needs to be read in the context of theipus guideline manuals in order to
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arrive at a sentencing determination .Conductredevant in the context of determinate
guidelines while criminal history is irrelevanttime case of indeterminate guidelines.

Unit Summary

Different types of sentencing are devised to attdifferent goals of sentencing.

Sentencing statues are generally divided into iwdeterminate sentencing statutes and
indeterminate sentencing statutes. In indetermistdtute, the offender does not know
how much time he/she will spend in prison. The ekge branch, especially the parole

board decides the actual time the offender wiNaén a prison.

This sentencing model is intended tabglitate the offender by giving a chance for a
Parole board to decide how much time is needeehahilitate the offender. The other
advantage of this model is that it gives the chatac¢he parole board to ease mass

crowding in prison, though this may create a pnobte releasing premature prisoners.

Determinate sentencing on the other hand, fixesrra the offender will spend behind
bar. Thus the offenders generally know how mucletiey will spend in prison. In this
regard, it is a sentencing judge not the paroleddaat fixes the length of time the
convicted serves. However, the time fixed by trdgpiis subject to earned time and good

time credit

Determinate sentencing statute further is divided three discretionary, mandatory, and
presumptive sentencing. In a discretionary sentgneiodel the law fixes the lower limit

from which the judge may pick. In mandatory seniteganodel, the judge imposes a
entence fixed for a particular offence without sidlering any aggravating and itigating

circumstances

Rigidity, susceptibility for avoidance cha mentioned as drawbacks of this model.
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On the other hand, presumptive sentencing moaks ta cure the short coming of
discretionary sentence . The average sentencep@antigular offence that can be lowered
or raised depending on the circumstances surragritle case is fixed by the legislature.
This model also provides how much the judge maglguwe the presumptive sentence

in imposing the sentence

Both determinate and determinate sentencing maue their own drawbacks. Indeter-
minate sentence gives discretion for the paroledwadereas determinate sentence gives
discretionary power for a judge.

Discretion indicates the availability of more chesdor a case at hand. Hence it helps

a judge to be flexible ,though it may pave themndo abuse power.

The solution is to limit the use of a discretionpower. Sentencing guidelines are one
solution devised to minimize the use of discretigr@ower. Sentencing guidelines are
guidelines that provide a range of sentences fenoés based on the seriousness of the

crime and the criminal history .

Learning Activities

1. What are the two classifications of sentencingustst?
2. What main goal of punishment do you think is behimketerminate sentencing?
3. Discuss the strengths and weaknesses of deternsieatencing.
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CHAPTER FIVE

Kinds of Punishment

5.1 Introduction

This chapter deals with the type of punishmentlierperson found guilty of the criminal
action against him. Depending upon the gravityhefcrime, the law often provides the
type of punishments for a particular offence, raggirom simple imprisonment to the
capital punishment. Sometimess the law may proditferent kinds of punishment for a
single crime to be applied all together, or altéusdy.

The kinds of punishment discussed here are divigidtwo, i.e., principal punishment,

and secondary punishment.

Objectives of the Chapter

At the end of the Chapter, the students will be &bi
1. discuss the kinds of punishment available for anahbench;
2. identify the difference between primary punishmemd secondary punishment;
3. explain the historical reason behind retaining ldgenalty in Ethiopian Criminal
law.

4. identify available kinds of punishment in Crimir@bde of Ethiopia;

5.2 Principal Punishments

Principal punishments are those punishments desigraénly to attain the very objective

of the criminal law. As compared to the secondaugishment, the very objective and
purpose of the criminal law is heavily shoulderpdmithese principal punishments. That
doesn’t, however, does not mean that secondarysipom@nt does not have anything to

contribute to the objective of criminal law.
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Under this category fall the following types of pghment: fine, imprisonment, and death

penalty.

52.1 Fines
The fine is one of the oldest forms of punishme@medating the code of Hummurabi.
Until recently, however, the use of fines as criahisanctions suffered from built — in

inequities and a widespread failure to collect them

Inequalities arose when offenders with vastly ddfe financial resources were fined
similar amount. A fine of 100 birr, for examplerncplace a painful economic burden

upon a poor defendant but is only laughable wheposed on a wealthy offender.

Today fines are once again receiving attentiones®$s sentencing alternatives. One
reason for the renewed interest is the stressceglapon state resources by burgeoning
prison population. The extensive imposing of fimeg only results in less crowded
prisons, but can contribute to state and localesefind lower the tax burden of law —
abiding citizens. Other advantages of the userasfias criminal functions include the
following.

* Fine can deprive offenders of the proceeds ahiral activity.

* Fines can promote rehabilitation by enforcingremmic responsibility.

* Fines can be collected by existing criminal jostiagencies and are relatively
inexpensive to administer.

* Fines can be made proportionate to both the ggwef the offense and the ability of
the offender to pay.

Opposition to the use of fines is based upon theviing arguments.

* Fines may result in the release of the conviatfdnders into the community but do
impose stringent controls on their behavior.

* Fines are a relatively mild form of punishmentaare not consistent with ‘just deserts’
philosophy.

* Fines discriminate against the poor and favontiealthy.
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* Indigent offenders are especially subject to dismation since they lack the financial
resource with which to pay.

* Fines are difficult to collect.

A number of these objections can be answered bgepoe which make complete
financial information available to judges. Studiegshe UAS have found, however that
the courts of limited jurisdiction, which are theosh likely to impose fines, are also the
least likely to have a adequate information on rafers economic status. Perhaps as a
consequence, judges themselves are often reluittanipose fines. Two of the most
widely cited objections by judges to the use otfiawre (1) fines allow more affluent

offenders to ‘buy their way out’, and (2) poor ofters cannot pay fines.

A solution to both objections can be found in tlrar@linavian system of day fines. The
day fine system is based upon the idea that fihesld be proportionate to the severity
of the offence but also need to take into accohbetfinancial resource of the offender.
Day fines are computed by first assessing the g&migss of the offense, the defendant
degree of culpability, and his or her prior recasdmeasured the in ‘days . The use of
days as benchmark of seriousness is related ttathehat, with out fines, the offender
could be sentenced to a number of days (or monthgars) in jail or prison. The
number of days assessed is then multiplied by #ig dages that person earns. Hence,
if two persons were sentenced to a five — day ting,one earned only$ 20 per day, and
the other 200 per days the first would pay a $fir¥) and the second $ 1,000.

5.2.2. Imprisonment

The identity of the world’s first true prison magwer be known, but we do know that at
some point, penalties for crime came to includeaiceration. During the middle ages,
"punitive imprisonment" appears to have been intoed in Europe by the Christian
church in the incarceration of certain offendergsiagt canon law. Similarly, debtor’'s
prisons existed through out Europe during the 1&0880s, although they housed

inmates who had violated the civil law rather tlseiminals.
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John Howard, an early prison reformer, mentionsgorihousing criminal offenders in
Hamburg, Germany; Bern, Switzerland; and Floreriay in his 1777 boolState of

Prisons

Some early efforts to imprison offenders can benébin the Hospice of San Michele, a
papal prison which opened in 1704, and the Maisoiralce, begun at Ghent, Belgium,
in 1773. The Hospice was actually a residentiabstfor delinquent boys and housed
60 youngsters at its opening. Both facilities steel reformation over punishment and

became early alternatives to the use of physialpablic punishments.

In modern criminal justice imprisonment is impossda means of specific deterrence on
the offender who thought by the court to pose &gent threat to public order or safety,

that is giving the offender such an unpleasant egpee that she/he wish to avoid .

Moreover, an offender who is locked up cannot geythe public, and in this sense, is
unable to victimize free persons. Of course theerafer can, and may, continue to

victimize others while in prison.

Professionals or career offenders consider a peobdncarceration as temporary
inconvenience and often are model prisoners bedhesefirst priority is to be released
as quickly as possible to return to their choseofgssion, crime. For the real
professional, prison serves as an incapacitatiootion, albeit temporary, but there is no
specific deterrence, only at best a time of forbetavioral restriction which, if nothing
more, removes the offenders from an environment ¢batributes to criminality and

gives an opportunity to reform.
Sanctions imposed on incapacitation are not intgérodeeduce an offender inclination to

future criminal act but to preclude opportunities ¢riminal behavior at least while the

offender is under state control.
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Imprisonment and conservative crime control modeinservative believes that large
amount of crime is committed by small number ofochic offenders and that crime can
be reduced by locking up those few chronic offeadeiThey say that those chronic
offenders should be identified and selectively pamatated in secure institution by
providing self help programs for those who wish take advantage of them, but

maximize the deterrence benefit of "tough but fan%on environment.

Rehabilitation programs are largely rejected byseowative as ineffective for most
criminals an waste of tax payer's money. They belithat prisons have been too soft,
too comfortable, and that the prisoners’ right obvement have given prisoners’

benefits which many poor, law abiding citizens @b mave.

They further point out that since mandatory sergsrntmegan in mid 1970s crime rates

have been declined as the prison population ineckas

Imprisonment and Liberal Crime Control Moddlhey reject the notion that crime rates
have come down as a result of increased use ofisorpnent, they point rather to
demonstrate to demographics, to the recent decnedke number of males in the 14 to
24 age group.

They also reject the idea that society can acdyraieedict and identify a chronic

offender. They further point out the huge monetasgts of increased prison population

& the political costs of reducing prison term fonl-risk offender in the prison system.

Their response to the conservative proposal albbeuptison system is that it is a threat to
constitutional principles; they are more suitedtwhoritarian regime. Unless restraint is
either permanent (life imprisonment without podgipiof parole) or coupled with
meaningful rehabilitative program) imprisonmentlwaibt restrain criminal conduct, but

merely postpones it.
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5.3.3 Death Penalty

It is judicially ordered execution of a convictednainal and an ultimate sanction against
a criminal. Death penalty is one of the most artcierms of punishment and has been

imposed through out history in most cultures.

In the early provision such as the code of Hummiufarb0 BC) about 25 offences were
punishable by death penalty. Some of these wamamtion, theft and sexual offenses.

Drowning, burning and impaling were used to cauytbe punishment.

In the early Greek and Rome it was provided lierdeath penalty upon conviction for a
wide range of offenses. In England it is speculdbed during the reign of Henry VIII,

(1491 — 1541), 72,000 persons were executed - gippately 1531 people per year. In
1500s, in England, crimes subject for death penattye eight: murder, robbery, rape,

burglary larceny, arson & petty treason.

A good example of excessive use of capital punisttneecurred in the 1800s in
England. There were 350 crimes (ranging from pisigyt to murder) that are punishable
by death.

When the first European settlers arrived in Ameritteey brought from their native
countries the legal systems, which included theajtemf death for a variety of offences.
For example, the English Penal Code that was adopyeBritish colonies listed 14
capital offences, but actual practice varied frastogy to colony. In the Massachusetts

Bay colony, 12 crimes carried death penalty.

In the statue, each crime was accompanied by amoxippate Biblical quotation

justifying the capital punishment.

The earliest recorded lawful execution in Amemiess in 1608 in the colony of Virginia.

Captain George Kendall, a councilor for the cglomas executed for being a spy for
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Spain. Since then, more than 19,000 legal executimve been performed in the US
under civil authority.

However, only about 2.5 percent of those peopleweel since 1608 have been women
.In addition, about 2 percent of those executeithénUnited States since 1608 have been

juveniles, those whose offense was committed poidiheir eighteenth birthday

In Ethiopia, capital punishment was viewed hist@iticas an important instrument for
the protection of society. The imposition was taeedeotential offenders. The society
accepts that capital punishment is the most apjateprequital of (retribution for) those
who committee what a considered to be great simes& include homicide, incest,
blasphemy, kidnapping of a betrothed girl or widand the stealing of children and of
beasts (horses, oxen).

Capital punishment for homicide serves two sigatfficaims:

1. By sentencing the murderer to death, the societpetioto recompense
psychologically the bereaved relatives of the wicti For instance, in the Fetha

Negast it is provided:

"They shall be put ( to death) in the place theymed, so that they may serve as a lesson
to others who desire to be ( involved) in thisdjeend so that the relatives of the
person murdered may be pleased.”

2. It was imposed on the murderer with the view ttping him expiate his sin, the

penalty was believed to be condition for his olbtagrin the world to come.

In reference to the argument for retention of @punishment, in the 1957 draft Penal
Code, Jean Graven wrote:
"It is not only necessary for social protection; iti@gsed on the very deepest feelings of
the Ethiopian people for justice and atonement. @estruction of life, thehighest
achievement of the Creator, can only be paid fotHeysacrifice of the life of the guilty
person.”
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The new Federal Criminal Code has retained deatllfyefor certain categories these
are. crimes against the state; crimes in violatibmternational laws; military crime; and

crime against life (homicide)

5.3 Secondary Punishments

Secondary punishment is a kind of punishment thetamay apply to supplement the
primary punishments.

Therefore it can be understood that the court npayyesecondary punishment only when
there is a primary punishment. For instance theefa@Criminal Code Art.122 stipulates
that secondary punishment shall not be applied pxteether with and subject to a
principal punishment. This provision further stigids that any such punishments shall
apply only when the court has expressly so direcéed per this provision any type of
secondary punishment may be applied whenever thergieprovisions of law have been
fulfilled even though there in no provision is sifieally made for the application of such

punishment in any particular case.

In other words, the absence of one of the seconpianyshments for a particular case
may not impede the court from applying such a seéaonpunishment for the case at
hand.

In deciding the application of secondary penaltibs,court shall be guided by their aim

and the result they would achieve on the safetythadehabilitation of the criminal.
Arts.123-128 deal with secondary punishment. Theytlae following: Art.122, Caution,

Reprimand, Admonishment and Apology; Art. 123, Degtion of rights; Art. 127,
Dismissal from the defense forces & reduction imkra
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Likewise, warning and reproof (Art.756) is an apable secondary penalty for petty
offences. And the court may order it in lieu ofrpary penalty for petty offence when the

offence is a minor one or when there is extenuatirggmstance.

As opposed to secondary penalty for ordinary oerarfeiture of civic or family rights
or rights to discharge an office or exercise offggsional rights may not be ordered. In

short, Art. 123 of the Code is not applicable foe tase of petty offence.

Unit Summary

Punishment can be classified as primary and secpa@pending upon their contribution

to the attainment of the objective and purposeiafinal law.

Principal punishment is designed to attain the \dgctive of the criminal law. Primary

punishment is further classified as fine, imprisemt and death penalty

Fine is one of the oldest forms of punishment dptwack to Hammurabi and it is a
financial sanction against the offender. Care mnhesttaken not to discriminate the

wealthy and the poor by imposing similar amount.

Today, fine is used as an alternativariprisonment. The imposition of extensive fine
may contribute to the reduction of the number & gnison population to be less and

lowering the tax burden of law abiding society.

Imprisonment is also one of the oldgpes of punishment. In the middle age it was used
in Europe by Christian church against offenderdatgal canon law. Similarly it was

persons failed to fulfill civil obligation.

In modern criminal justice system, it is imposedagpecific deference on offenders who

the court thinks pose danger to society. But peitesl offenders consider imprisonment
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as a place of temporary hindrance, and they withmit a fresh crime upon their release.
In order to attain the desired effect imprisonméms to be complimented with

rehabilitation program.

Death penalty is the ultimate sanctltat has been passed through out human history.
The scope of its application in early society waslevcompared with its scope of

application in the present day

Secondary punishment is a kind of punishrtfecourt may impose to supplement primary
punishment. Therefore it cannot be imposed if nmary punishment is imposed.

Learning Activities

1. What are the two big categories of penalty?

2. Explain the strengths and weaknesses of fine asd€ipunishment.

3. What kinds of primary punishments are adopted mdpian Criminal Code?

4. "Secondary penalties can be used as a substitypeiroary ones." Do you agree?
Why? Why not?

5. "No secondary penalty may be imposed where ther® iprovision to that effect.”

Evaluate the statement in terms of the spirit ef@miminal Code of Ethiopia.
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CHAPTER SIX

Deter mination of Sentence

Objectives of the Chapter

At the end of the Chapter, the students will be &bi

1.determine a kind of punishment for a particuléerce;

2. discuss the main controversies surrounding desathlty;

3. determine which category of criminals will bebgct to simple imprisonment or
rigorous imprisonment;

4. treat offenders differently according to thei@mgsness of the offence and the danger

they pose to the community.

6.1 Introduction

In the previous chapter, dealt with the types afipiments. Once the accused is found
guilty, the next step for the court is to imposeighment. At that particular stage, the

court may select a kind or kinds of punishmentwrighments

The law may provide a single punishment for a cronanore than one penalty for a
single offence. Now the question is how the cdetermines a kind of punishment for a

particular offense where the law — sometimes le#ive€hoice for the judge?
Determination of sentence is the most difficult jobthe court in dealing with the

criminal cases. The objective of sentence is thetrdifficult job of the court in dealing

with the criminal cases.
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6.2  Capital Punishment

In chapter 5, we have discussed about capital pmaat in detail. We said that death
penalty is the most ancient form of punishment tizet been précised through out history

in most cultures and continues to exist nowadays.

As opposition against death penalty grows fas@mnftime to time, some legal systems
have abolished the death penalty from their pesal 10n the other hand, receptionists
strongly support the application of death penadtydretin crimes, and, therefore, certain
legal systems continue to retain death penaltycfoninals found guilty of the crimes

punishable by death.

Many issues are to be addressed under this suttierse They are: Controversies around
death penalty; Subjects of death penalty; prerégsjsand cruel, degrading, in human

treatment or punishment.

6.2,1 Controversies
By controversies we mean arguments for and agalesth penalty. Proponents
(receptionists) are in favor of imposing death seog, where as abolitionists argue for

the abolition of death penalty.

6.21.1  Proponents (Receptionists view)

They are not necessarily cruel or vengeful or lacknercy. They simply advocate what
they think is for the common good and for the berméfsociety as whole.

They say that capital punishment, more than angrgblenalty, is effective in deterring

others from committing a crime. They argue thatidt more economical than

imprisonment (economic argument) , It means thatctbst of execution of death penalty
is cheap as opposed to cost of imprisonment wlacluires the state to allocate high

budget for prison facilities
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It prevents the lynching of criminals. This mealattthe public may take the law to their
hand and put the offender to death (by hangind) witt due process of law. On the other
hand, it rids society of dangerous criminals. Tisisso because death penalty is an
ultimate sanction without the possibility to go k&g the community.

Unlike sentences of imprisonment, for which pardaay be obtained, punishment is the
only absolute punishment.

Any individual who kills another human being mustypfor his crime. (Retribution

argument)

6.2.1.2  Opponents (Abolitionists) view

* They are use that if imprisonment is more effectieterrent than the death
penalty.

» Death penalty of it is an inadequate method fotlidgavith defective criminals,
for if this logic were to be followed, it would alspply to the mentally defective
criminals and feebleminded.

* The use of capital punishment use has adverset effieihe prisoners and staff in
the institutions in which it is inflicted.

* There is no connection between deterrence and muate2 They further argue
that the murder rate has not increased in the gesntabolished capital
punishment whereas the murder rate in the counwiés capital punishment
remains to be constant or increasing.

* Mistake argumentsome erroneous convictions are inevitable incthase of the
enforcement of the penal law and errors sometimena be established until
time has passed .Such errors cannot be correftezdeaecution .An injustice of
this kind destroy the moral force of the entire gddaw .

» Far from being deterrent, capital punishment erages violent crime. Execution
by state gives social approval killing this contentis based on the social
approach executions give to killing (i.e., if theate believes in killing people

killing cant be totally wrong.)
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» Because of this possibility, more procedural saéeds are employed in capital
cases than in non-capitals cases, and thereby rregddem longer and more
costly(cost-benefit argument)

* Arbitrary use argument With over 2,600 in mates on death row (USA), the
process by which an in mate is selected to dientgedy arbitrary. It is not
determined by the seriousness of the crime comanitte any other objective
measures. This is most of the time due to lack mfiwkedge or legal council,
racism and etc.

Discrimination argumentin the early 1950s in the USA researches ideutié

problem in the use of the death penalty.

Since 1950s, it has become clear that death sentemsome southern states fell
disproportionately on blacks who had been conviakdape of white women. They
noted, " of the 3,859 persons executed for ates since 1930,54.6% have been black
or members of other racial minority groups .Of #&b executed for rape alone,89.5

percent have been non white.”

6.2.2 Subjects

This sub — topic triggers the two interrelated dgoes: What crimes are punishable by

death? What categories of criminals may (not)uigest to death penalty?

There is no unanimity with respect to offences phable by death. Take for instance,
the drug trafficking case. In China, or Saudi Asala person found guilty of drug
trafficking may be condemned to death, whereas timoRia, this punishable with

rigorous imprisonment and fine.

Art.6 of the International Convention on Civil & Rizal Rights (1976), Art 6 stipulates
that in countries which have not abolished the ld@a&nalty, sentence may be imposed
for the most serious crimes in accordance with ldwe in force at the time of the

commission of the crime.
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The Covenant does not tell us what the most senffaace is. Seriousness of the offense
depends up on the background of the legal systepamicular society. There is no hard

and fast rule to test the seriousness of certaimecr

With respect to the classes of offenders subjedetdh penalty, the ICCPR as per Article
6(5) prohibits the imposition of death penalty ba bffender who has not yet attained the
age of 18 years on the day of the commission ofctitee, and on pregnant women.
Furthermore, Convention on the Rights of the Chélébnforces the prohibition of death
penalty on child, Art.37 (a).

The Africa Charter on the Rights & Welfare of thkil@ also declares the prohibition of
death penalty in favor of the child who has notatained the age of majority during the

commission of the offence in question.

However, the American Convention on Human Rights im@ved farther in identifying
the offenses and offenders that are punishable samject to death penalty. This
Convention under Article 4(4) has excluded thediwlhg offenses and offenders from
the list of death sentence.

< political offenses or related common crimes,

< Offenders below the age of 18 (when the crime veasroitted).

< Pregnant women.

Art 117 of the Federal Criminal Code provides t&tence of death shall be passed only
in cases of grave crimes and on exceptionally dawge criminals, in the cases
specifically laid down by law as a punishment fompleted crimes and in the absence of

any extenuating circumstances.

It further declares that a sentence shall not Issgghon criminal who, at the time of the
commission of the crime, does not attain the ageajbrity.
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From the wording of Art.117 (1), one can infer thiBowing. With respect to the offence,
death sentence may be imposed only when:

<~ The offence committed must be a completed one -deeth penalty for an

attempted offence no matter how grave it might Haeen.

<> The crime committed must be grave one;

< The death sentence is specifically stipulatedtiat trime.
With respect to the offender, he/she:

<> must be of dangerous disposition

<> Must have attained the age of majority at the toh#he commission of the crime.

< does not have any extenuating circumstance indrigdvor.

As opposed to the ICCPR which clearly prohibitsithposition of capital punishment on
pregnant women, the Federal Criminal Code has geavithe probability of the
imposition of death penalty on pregnant womennoother words, it does not expressly
prohibit the imposition of death penalty on pregnamomen. However, capital
punishment on pregnant may be suspended untigstes birth to a child alive and
viable, and may ultimately be commuted to life impnment if she is to nurse such
child.

Execution of death penalty on totally or partidaliyesponsible person may be suspended
as long as the criminal continues to be in sucbralition. Does that mean that the court
may impose death sentence on irresponsible (logaitar partial), criminals? The answer
is definitely no! The reasons being that totallsesponsible persons Art.(48) are not
subject to any punishment, leave alone the desattesce, rather, they may be send to
places where suitable measure or treatment aeetgithem. With regard to offenders
partially responsible (Art 49), the fact that thdgn't fully appreciate the nature and
consequences of their act is an extenuating cirtamos. The presence of extenuating
circumstances — no matter now the offence is grage rise to the inapplicability death

sentence.
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By suspension of death penalty it seems that A&rtid9 is dealing with criminals who

become partially or totally irresponsible after timiene was committed.

6.2.3 Crud, Degrading, and Inhuman Treatment or Punishment

Another issue to be addressed with respect toapitat punishment is cruelty, degrading

and inhumane treatment or punishment.

The UDHR, Art.5 and ICCPR, Art.7 declares that me ghall be subjected to torture or
cruel inhuman or degrading treatment or punishment.

The ICCPR under the mentioned provision goes fandlude the prohibition of medical
or scientific experiment upon any one with outfirée consent.
Like wise, Art 18(1) of the FDRE Constitution stiptes that every one has the right to

protection against cruel inhuman or degrading tneat or punishment.

However, the above mentioned instruments did nbiheléorture’ or 'cruel’, 'inhuman’ or
‘degrading’ treatment or punishment. Hence, Cdiweagainst Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment, whaotered into force on June
26,1987,having regard to Art 5 of the UDHR and @ei7 of the ICCPR, defines the
term 'torture’ as :

" any act by which extreme pain or suffering, ileetphysical or mental, is intentionally
inflicted on a person for such purposes as obt@infrom him or a third person

information or a confession, punishing him for aot he or a third person has
committed, or intimidating him or a third person dor any reason based on
discrimination of any kind, when such pain or stffig is inflicted by or at the instigation

of or with the consent or acquiescence of a pudlficial or other person acting in an

official capacity. It does not include pain or fauing arising only from, inherent or

incidental to lawful sanction."
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This Convention has clearly excluded the pain ffiesng arising from the very nature or
incidental to lawful sanction. Pain or suffering nmatter how differs in degree, is
inherent or incidental to the execution of deathghty so long as it is not more than

necessary, i.e., excessive.

But in 1972, thdFurmancase necessitated the reconsideration of Eightandment. In
a 5 to 4 ruling, thd=urman decision invalidated Georgia's death penalty statum the
basis that it allowed a jury unguided discretiomhi@ imposition of capital sentence.

Many other states with similar to Georgia's werkecéd by theFurman ruling but
moved quickly to modify their procedures. What lged was a two step procedure to be
used in capital cases. As a consequence, deadityarals today involve two stages. In
the first stage, guilt or innocence is decidedth# defendant is convicted of a crime for
which execution is possible, a second, or penalgues. The phases generally permits
the introduction of new evidence that may have [peieen irrelevant to the question of

guilt, but which may be relevant to punishmentsas drug use or childhood abuse.

While in most jurisdictions, juries determine thanghment, the trial judge set the
sentence in the second phases of capital murdds in Arizona, Idaho, Montana &

Nebraska.

Alabaman, Delaware, Florida, and Indiana allowgsironly to recommend a sentence to

the judge.

The two — step trial procedure was specifically rappd by the Court irGregg v.
Georgia(1976). In this case the Court upheld the twdages procedural requirement of
Georges's new capital punishment law as necessagn§uring the separation of highly
personal information needed in a sentencing detisiom the kind of information
reasonably permissible in jury trial where issuégult or innocence alone are being
decided.
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Post -Gregg decisions set limits upon the use of death aslpefa all but the most

server crimes. In 1977, in the cas®scker V. Georgiathe Court struck down a Georgia
law imposing the death penalty for the rape of dmtavoman. The court concluded that
capital punishment under such circumstance wouldydessly disproportionate to the

crime.

The majority of high court seem largely convincdédhe constitutionality of a sentence

of death. Open to debate, however, is the cotistiality of questionable method for its

imposition. In a 1993 hearingoyner v. Murraythe US Supreme Court hinted at the
possibility of reopening question first raised tKkemmler The cases challenged

Virginia's use of the electric chair as a form ofied & unusual punishment, but the
defendant lost his case & electrocuted in March3199

Question about the constitutionality of electroontas a means of execution again came
into the fore in 1997, when flames shot from thachand the leather mask covering the

face of Pedro Medina during his Florida execution.

Such a constitutional challenge against the immosif death penalty has never been the

cases in Ethiopian courts.

As discussed previously, death penalty may be sagpoon the accused committed
serious crime. Contextually serious crimes aredlasnes prescribed in the new Federal

Criminal Code for which death penalty may be impgose

6.3 mprisonment

As discussed in detail under chapter five, impregboffender is no longer free to move
as he likes. In short imprisonment is a restrictim freedom of movement. Depending
on the seriousness of the crime committed and thkawor of the offender,
imprisonment is divided into two main categoriestie new Criminal Code: simple

imprisonment and rigorous imprisonment
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6.3.1 Simpleimprisonment: Art 106

As per the above mentioned Article, sub articlesiinple imprisonment is a sentence
applicable to crime of a not very serious natumamatted by person who is not a serious

danger to society.

Here, two things must be cumulatively fulfilled:etmon seriousness of the crime
committed and a non serious dangerousness of fieadefr to the society. If one
criterion does miss, simple imprisonment may noapplicable. For instance, a person
who commits a crime that is not as such serious tmaysentenced not be simple

imprisonment - but to rigorous imprisonment if Belangerous to the society.

With regard to the length of the simple imprisontmahe same sub — article under
paragraph 2 stipulateS:without prejudice to conditional release, simeprisonment
may extend for a period of from ten days to thesgy.

However, simple imprisonment may extend up toyia's where, owing to the gravity
of the crime, if it is prescribed in the SpeciarPof this Code, or where there are
concurrent crimes punishable with simple imprisonmeor where the criminal has been

punished repeatedly

As it is stipulated under paragraph 3 of the sanfe-sarticle, simple imprisonment may
be extended to five years where one of the follgwaanditions met.
& Owing to gravity of the crime, were it is prescidbe the special part of the code.
& When there are concurrent crimes.
& When the criminal has been punished repeatedly.
The place where sentence of imprisonment shallebeed is in such prison or in such
prison or in such section thereof as is providedtie purpose.
There may be a case whereby simple imprisonment meagubstituted by compulsory

labor where the conditions under Article 107 met
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6.3.2 Rigorousimprisonment: Art. 108

As opposed to simple imprisonment, rigorous impmeent is a sentence applicable only
to crimes of grave nature committed by criminalsowdre particularly dangerous to
society.

For rigorous imprisonment to be imposed, two coodg should be met cumulatively.

& The gravity of the crime.

& The dangerous disposition of the criminal to a styci
Sentence of rigorous imprisonment is supposed texieeuted by strict confinement of
the offender in prisons that are dedicated for spcinpose. But there may be
rehabilitative treatment for the criminal while @i@g rigorous imprisonment.

Without prejudice to conditional release, the secgeof rigorous imprisonment is
normally for a period of one to twenty five yedosit where it is expressly laid down by
law, it may be for life. The law also stipulatdgt the conditions of enforcement of

rigorous imprisonment are more server than thosengble imprisonment

6.2.3. Life Imprisonment

The meaning to life imprisonment varies from ongalesystem to another one.
However, life imprisonment is a sentence of imprisent for serious crime, normally
for the entire remaining life of the prisoner, lufact for a period which varies between
jurisdictions.

In almost all jurisdictions without capital punisbn, life imprisonment (especially with
out the possibility of parole) constitutes the msester form of criminal punishment.

Let us see the interpretations given to life impmisient in some countries of Europe and
North America, In Austria, for instance, life imponment theoretically means
imprisonment until the prisoner dies. After 15 ngeparole is possible, if and when it can

be assumed that the inmate will not re — offendhis is subject to the discretion of a
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criminal court panel, and possible appeal to thgh ltourt. Alternatively, the President
may grant a pardon upon motion of the ministerustice. Prisoners who committed a
crime when below the age of 21 can be sentence@ tmaximum of 20 years

imprisonment.

In Germany the minimum time served for a senterfc@eimprisonment is 15 years,

after which the prisoner can apply for parole. HBlerage time a person serving a life
sentence has to remain in prison also may depentheoistate in which the person is
serving. In the more conservative southern statesh as Bavaria or Baden
Wirttemburg, the time is significantly longer themnorthern German states. Around

20% of all people serving life imprisonment stayison until their natural death.

The German Constitutional Court has found life impnment with out the mere
possibility of parole to be anti ethical to humagnity, the most fundamental concept of
the present German Constitution. That does notnnibat every convict has to be
released, but that every convict must have a teal{shance for eventual release,

provided that he is not considered dangerous amg.mno

In Canada, life imprisonment means that the offemdl be under supervision, whether
in prison or in the community, for the rest of bisher life. The maximum sentence is
life imprisonment without the possibility of parofer 25 years, but this number can
range formally a few years up to the maximum. €hemo guarantee that parole will be
granted if the National Parole Board determines tha offender still poses a risk to
society.

In the US, the definition varies from one US st@teanother. Life imprisonment often
lasts until the prisoner dies, particularly in caséhere life imprisonment is imposed as
alternative to the death penalty. It is also ushat life terms are given in sentence that
are internationally longer than how long the prisorns expected to live, e.g., a 200 year

sentence for multiple counts of murder.
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In Ethiopia too, life imprisonment is imposed ore tbffender who commits a grave
crime, and who poses danger to the society. Likewfe imprisonment meant that the
offender may serve the rest of his life in prisonabsence of being reformed which

enables him to be released conditionally afterfry. (Art .202).

6.2.4. Arrest

Arrest is the everyday duty of the police when teagpects some one of committing an
offense. Arrest has a different connotation in tustext. The arrest we are dealing with
under this sub — topic is not that by police fovastigation. Moreover, the person
arrested is not the one suspected of committingnae¢ but condemned of committing a
crime. Arrest by police is for the purpose of invgation whereas in this case, it is for

the purpose of punishment.

Hence, arrest in this regard is the penalty stipdldy the Federal Criminal Code for
petty offences on part Il of the Code Articles 7tBdough 865. Art 735 of the Code
stipulates that a person commits a petty offencermhe infringes the mandatory or
prohibitive provisions of a law or regulation isdugy a competent authority or when he
commits minor offence which is not punishable untlee Criminal Law, and such

infringement or minor offence is subject to punigminunder the provision below (Arts.
746 — 775).

And in this case, ordinary penalty is excluded frbeing applicable for petty offences.

Article 746 of the Code has expressly prohibited #pplication of rigorous or simple

imprisonment prescribed for ordinary crimes. Andilgo states the difference between
the two." Petty offences differ from ordinary crimes bysen of the different penalty

they merit"

Article 747 stipulates that arrest is the only pgniavolving deprivation of liberty which

may be imposed in the case of petty offences.
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Arrest ranges from one day at least to three monthg&imum, subject to cases of
recidivism (Art. 769) and cases where specialigions of the law provides a higher

maximum.

In determining the arrest the court shall consttierdegree of individual guilt (Art 88),

with out going beyond or below the range providethe law.

As per Art. 748, the Code provides that ordinamgstrshall be under gone in a special
premises or detention attached to courts or patetion. Convicts shall be separated
according to sex.

This provision expressly prohibits the detention aofperson sentenced to arrest in
penitentiary or corrective institution, or confinenmt with prisoners sentenced for crimes

to imprisonment.

A person sentenced to arrest shall not be compabedvork nor be entitled to

remuneration (Art.111)

But he may receive food, mail and visitors from side to the extent compatible with the

tranquility and general good order of the placdetention.

With regard to the place of arrest, the Code hasiged for an exception to Art. 748.
The court may order that arrest shall be undergaotier in the home of the persons
sentenced or in the home of reliable person oy @taeligious community designed for

the purpose, when personal or local conditiondlfjusuch a measure.

In this case, permission to leave home may, apam £ases of force majeure, be granted
exceptionally and by the decision of the Court ofdy the performance of religious
duties, the consultation of physician, or for reoeg indispensable medical care or

appearing before a judicial authority, and therydat such time as is strictly necessary.
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Persons found guilty of committing petty offence ymexceptionally be sentenced to

compulsory labor in lieu of arrest when conditiomsler Art.751 are met.

6.4 Fineand other Pecuniary Penalties

It has already been discussed that fine is ondefbtdest forms of punishment, which
continues to get acceptance for various reasonghis part is mainly dedicated to
examine how the court may determine fine as a pendlhis will be dealt in line with
the Criminal Code.\

Art.90 of the Code, under sub — article (1) stipegathat fine is paid in money, and is
forfeited to the state. This is to mean that me can relieve himself of the fine by

paying equivalent amount in kind.

If the offender is a natural person, fine may edtéom ten birr to ten thousand birr. But
there may be the case where the provisions of d#ves may set the minimum and
maximum greater than the one provided for by theeConder this Article. The other
exception is the one under Art.92. However, in sagguridical person fine may extend

from one hundred up to five hundred thousand birr

In fixing the amount of fine, the court shall calesi the following circumstances: the
degree of gquilt, the financial condition, the meatise family responsibilities the
occupation and earning there form, the age andrhefthe criminal (Art.90 (2))

According to Art 34 of the Code, juridical persoillWwe held liable when it involves in a

criminal act as principal, an instigator or an anptice.

As per this article judicial person other than stete administrative bodies deems to have
committed a crime and punished as such where oitg officials or employees commits
a crime as a principal criminals an instigator araecomplice in connection with the
activity of the juridical person with the intent pfomoting its interest by an unlawful

means or by violating its legal duty or by undusing the juridical person as a means.
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Since imprisonment of juridical person other thanafficials for their personal criminal

liability is impractical, the Code provides fineliau of imprisonment.

In this case, fine may be calculated as per a(B8p0f the code. Art 90 (3) reads:

When the penalty provided for by the Special Pathis Code is only imprisonment and
the criminal is a juridical person ,the punishmesftall be a fine not exceeding ten
thousand birr for a crime punishable with simplgophmsonment not exceeding five years
,a fine up to twenty thousand birr for a crime ml@ble with rigorous imprisonment
more than five years but not exceeding ten yeafseaof up to the general maximum
laid down in sub-article (1)for a crime punishablih rigorous imprisonment exceeding

ten years .

In some instances fine may be the only penalty faiaec.In this case if the offender is a
juridical person the fine shall be five times gezdhan that for a natural person.

The court may impose fine in addition to imprisomtnezhen the offender is a natural
person. (Art .91) This is so when the Code provifigsa fine or imprisonment as an
alternative punishment for crime, and when it appéa the court that having regard to
the degree of guilt and the circumstances of thmigal, it is expedient to do so. This is

one way of aggravating the penalty.

The other condition to aggravate penalty of finevieere the court found the convicted to
have committed a crime motivated by the gain hevdsrthere from. Sub-article (1) of
Article 92 reads:Without prejudice to any special provision preborg a higher
maximum where the criminal acted with a motivgaoh or where he makes a business
of a crime in a way that he acquires or tries taqaice gain whenever a favorable
opportunity presents itself ,and where it appearghe course that ,having regard to the
financial condition of and the profit made by ttréme ,it is expedient so to do ,it may

impose a fine which shall not exceed on hundredgéiod birr.

In order to aggravate the penalty of fine, the tooust assure either of the following

conditions.
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& whether the offender is motivated by the gain ,or

& whether he has made a crime business for gain
Then the court shall consider the following corahs,

< the financial condition of the offender and

<& the profit made there from ,and

@ jts expediency for the court to aggravate the sea®

As is in the second paragraph of Art 92 (1), tme fshall always be in addition to the

confiscation of the profit made.

However, the court may impose both fine and impnsent or any other measure
provided by law in addition to fine when the criminwas motivated by gain in
commission of such crime, even though gain is noteasential element of a crime

committed

When the fine is provided for petty offence, it nis/from one Birr to three hundred Birr
except in case of recidivism and where the law joles/a higher maximum.

If the petty offender is a juridical person onigd will be the only penalty, and may
range from, subject to the provision of Article878hd 770, ten Birr to one thousand and

two hundred Birr.

A point worth mentioning with respect to fine istimposition of fine or imprisonment/
arrest when the law provides both as alternativethis case, the discretion to select fine
or imprisonment/ arrest is exclusively grantedhe tourt. However practices in some
courts are far from the intention of the law mak&sme courts are found to have shifted
this discretionary power to the criminal by ordgrthe criminal to pay fine or in default

of this to serve a sentence of imprisonment/arrest.

This line of interpretation is quite a far cry frothe purpose of criminal law. It is
exclusively the affair of the judge to pick a kinél penalty by taking into account the

purpose and goal of the Criminal Law as envisagefiri.1 of the Code. Other wise this
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may sow the seed of discrimination between the $iane have-nots; the rich will simply
buy their freedom out while the poor languish irspn for the mere fact that they do not

have money to pay.

Confiscation of property is another kind of pecuyipenalty the court may impose on
the convicted. It is a judicial order against thegerty of accused when the property is
the fruit of the crime. To this effect, Art.98 (Bads: Any property which the criminal

has acquired, directly or indirectly, by the comsn® of the crime for which he was

convicted shall be confiscated."

However, an order to confiscate property may applthe property lawfully acquired by

the criminal.

As is clearly enumerated in Art.98 (3) (a) _ (&)= properties are not subject of court's

order for confiscation

Sequestration of property is another pecuniary Ipen8imilar to confiscation, it is a
judicial order against the property of the crimirlit the difference can be inferred from
the wording of Article 99 which readsWhere the criminal has been convicted and
sentenced in his absence for conspiring or engagmghostile acts against the
constitutional order or the internal and externacsirrity of the State, the Court may in

addition to any other penalty order the sequestrabf his property

Hence, sequestration differs from confiscatiorhat tsequestration is applicable when;
» the criminal must have conspired against the dotisinal
order or the internal or external security of that& and,
» the court convicted and sentenced the crimindlisn

absence
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Generally speaking, the severity of the offence mitted and the absence of the offender
while the court pronounces the judgment (convictm sentence) are the determinant

factors  for the order of sequestration.

Unit Summary

Determination of sentence is selecting a particklad of punishment for the offence
committed. One of the available kinds of punishnfenta particular offence is death
penalty. There is no unanimity with respect to ffes punishable with death penalty.
But practices of most jurisdictions show that itnigposed for most serious offences. Yet
there is no common yardstick to measure to medhkarseriousness of the offence. It is a

relative concept.

The ICCPR prohibits the imposition of death penalty persons below the age of 18

years at the time of the commission of the crinmel, @an pregnant women.

In Ethiopian Criminal Code, death penalty is immb$er completed and most serious

offence. It has also adopted the prohibition of IDEPR.

Imprisonment is another type of penalty entailingsl of liberty. Depending on the
seriousness of the crime and the danger the offendg pose to the society, the Federal
Criminal Code has divided imprisonment as simpleprisonment and rigorous

imprisonment.

Simple imprisonment is a sentence applicable farime of not very serious nature
committed by a person who is not dangerous to Bocihe opposite holds true for

rigorous imprisonment.

Life imprisonment is also another kind of penaltytadling loss of liberty. There is no

uniformly agreed upon definition of life imprisonmnte However, it is imposed for most
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serious offence normally for the remaining life éinit is the most serious penalty in
countries where there is no capital punishmenthése jurisdictions the offender serves
the whole life in a prison without possibility tcagle. In another jurisdictions, life

imprisonment doesn't mean that the offender wivase¢he whole life behind bar but can

be released if rehabilitated.

In Ethiopia, life imprisonment is harsh penaltyttheay be imposed for serious offence.
But the offender can be released if rehabilitated.

the other kind of punishment is arrest which ertab of liberty. In Ethiopia, arrest may
be imposed upon person committed petty offencein@rg penalty may not be imposed

for petty offence

Fine is a kind of pecuniary penalty. It has to l@&@pn money but not in kind and has to
be forfeited to the state. Imprisonment of juridiparson other than its officials for their
personal criminal liability is impractical. Hendeet Code provides for commensurate fine

if imprisonment is the only penalty for a partiautdfence.

Learning Activities

1. Do you think that death penalty is cruel andumbne in the eyes of FDRE

Constitution Art.18 (1)? Why? Why not?

2. One of the grounds abolitionists have agaiaatidpenalty is mistake argument. What
is all about mistake argument?

3. Imprisonment is classified as simple and rigerowhat makes it either simple or

rigorous?

4. " In Ethiopia, life imprisonment is imprisonmeior life without a chance for release

on parole if the offender is not rehabilitated.” yomi agree? Why? Why not?

5. What is the main difference between penaltiggosed for ordinary offences and that

imposed for petty offences?
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CHAPTER SEVEN

Fixing Exact Punishment

7.1 Introduction

Objectives of the Chapter

At the end of the Chapter, the students will be &bi
1. Identify circumstances that may aggravate or miéigentencing;
2. follow the right steps in fixing exact punishment;
3. fix exact punishment by taking into account circtemses surrounding the case at
hand;

This chapter is the continuation of the previous onthe sense that once the court picks
a kind of penalty for the offence committed, thetrstep is to fix a deserved punishment.
If, for instance, the court thinks that rigorousaky is the appropriate one, the next step

is to decide the length of the sentence, should B years, 5 years, or 7 years.

In fixing the exact punishment the court shall otsesteps. In the process of fixing the
punishment, the court is expected to make a doedtienation. It should firstly decide
which punishment it would have ordered in the abseof aggravating and mitigating

circumstances, and then increases and eventualigates the punishment.

By doing so, the court says to the offendegou should have been sentenced to this
amount, but due to aggravating and/or mitigatingcemstances, you are now sentenced

to this amount."”

However, the practices in almost all Ethiopian ¢®@o not like this; once the court has
found the guilty, the usual step is to ask the jpyimosecutor and the accused to present

on their own part circumstances that may aggramateitigate the penalty.
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Logically there should be a penalty that may beragged or mitigated. But in the
absence of that, what penalty may the court ag¢gawamitigate? What sentence is to be
aggravated or mitigated?

The late Mesfine G/Hiywot, judge of Fed.Sup.Coartd scholars like Phillippe Graven
and Tsehay Wodda are strongly arguing in favohisf $tyle of calculating sentence.

Particularly the late Mesfine G/Hiywot and Tseh&pdda argue that in calculating a
sentence the court should first fix the degreendividual guilt, i.e., the penalty that may
be aggravated or mitigated. But what is the degfeedividual guilt? What factors are to

be taken into account to fix the degree of indiaidguilt?

If factors mentioned under Art.88( 2) are to bketainto account to calculate the
degree of individual guilt, it is not clear whethiiese factors ( antecedents, motives,
purposes, personal circumstances, education, ate.)different from aggravating and

mitigating circumstances.

Though the need to first fix a penalty that may dither aggravated or mitigated
depending upon the circumstances surrounding thrergssion of the crime is logical, it

is not clear what factors are to be taken into aotto estimate the penalty. Moreover, it
is not clear whether Art.88(2) is applicable irsthregard. Though this line of argument

is convincing, it remains to be controversial andject to many lines of interpretation.

Hence, the forthcoming parts of this chapter wilakdwith those factors that affect

punishment.
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1)

7.2 Factorsthat affect Punishment

As stated above, once the has court fixed the dedgrunishment, the next step is to see
if there are factors that may affect the deservedighment. Factors that affect

punishment have two big categories, i.e., aggragand mitigating circumstances

They are elements of a material and/or persortat@avhich do not affect the offender's
liability to punishment but may or must be taketoigonsideration at the time when

sentence is passed.

7.21 Aggravating Circumstances:

Are circumstances relating to the commission omes which cause its gravity to be
greater than that of the average instance of tengiype of offence.

According to the Federal Criminal Code, aggravatimgumstances are divided into two:
general and special.

7.2.1.1 General Aggravating Circumstances: Art.84

The court shall increase the penalty as providedawy ( Art.183) in the following

cases:

a) When the criminatted with treachery, with perfidy, with
base motive sastenvy hatred, greed, with deliberate intent

to injure or doomg , or with special perversity or cruelty,

b/ When he abused his powers, or functions or timéidence, or authority vested in
him,

¢/ When he is particularly dangerous on st of his antecedents, the habitual or

professional nature of his crime or the means, fiplace and circumstance of its
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perpetration, in particular of his crime or the mmesa time, place and circumstance of its
perpetration in particular if he acted by night onder cover of disturbance catastrophes
or by using weapons, dangerous instrument or vi#en

d/ when he acted in pursuance of a crimiagteement, together with others or as a
member of a gang organized to commit crimes ande qarticularly, as chief, organizer

or ringleader,

e/ When he internationally assaulted aimialeserving special protection by reason of his
age, state of health, position or function, in tiarar a defenseless, feeble minded or
invalid person, a prisoner, a relative, a superior inferior, a minister of religion, a
representative of a duly constituted authority,agpublic servant in the discharge of his
duties.

2/ When the law, in a special provisiontled Special Part, has taken one of the
same circumstances into consideration as a comstitu element or as a factor of

aggravation of a crime, the court may not take #ggravation into account again

The accused is liable to an aggravated punishmeehwis dangerous disposition can be
inferred form his motives (e.g. envy, hatred oregrenote that agreed to the extent that it
affects pecuniary penalties ( Art.90(1) is mentidmere by mistake),his state of mind at
the time of the act ( deliberate intent to injaredo wrong, and illustration of which
may be found in Art. 586(1)(c) ), conditions in ial he acts ( with treachery, perfidy,
special perversity, which may be symptomatic ofesadgement of the mind, may be

considered in aggravation even though the accumsedtifully responsible for his act.

What these aggravating factors actually consisared whether they are present is a
matter to be decided from cases to case. It sHmildear, however, that they do not bear
upon the punishment whenever they are presengribytwhen they denote the offender’s
dangerous disposition. Therefore, the comments emiad connection to general

extenuating circumstances apply mutatis mutandth waspect to general aggravating
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circumstances. If this were not so, the penaltyp¢oordered for intentional offence

should always be aggravated on the ground thaa¢hesed acted with deliberate intent
to do wrong: the fact that a person was shot in lthek should always warrant

aggravation on the ground that the murder acted w#achery or perfidy; the fact of

maiming some one would always be a sign of crueXgt in all cases, the court should
not confine itself to ascertaining whether anyhef tircumstances descried by Art. 84(1)
is present; it must also explain why it considé fpertinent circumstance should affect
punishment.

The actor's personal position may also be congidereggravation when there clearly
exists a relation between his position and thena#ehe commits. The reasons behind sub
— art (1) are objective as well as subjective sthir one is entitled to be very demanding
with respect to persons who, by reason of theitiqudar status, are in a position of trust
( e.g. bankers, tutors, managers, advocates, eitc)n, one which enables them to deal
with public affairs, to give orders or to requobedience ( civil servants, commanding
officers, judges, etc.) As often as not, socedtyarge is concerned with the manner in
which these persons exercise their powers or cautytheir duties. Therefore, the
consequences of any offence which the said perspnaommit in the performance of
their function are as a rule objectively greate8econdly, a person who commits an
offence by taking advantage of " his powers orcfiams or the confidence or authority
vested in him" acts in disregard not only tharh&e causes, but also of the powers or
confidence placed in him by the government, thaipwr any particular person.

The circumstances pertaining to the actor's aderds apply when the requirements
governing recidivism as defined in Art 67 are futilled either because " limitation of
recidivism" has occurred( i.e., the new offenceascommitted within the period of time

laid down in the said Article), or because the méf@nce is committed by negligence.

It does not suffice, however, that the accused lshthave one or more previous
conditions and the pertinent circumstance does apsrate unless the court, often
considering his past and present behavior, ise@bfinion that he creates serious danger

to the community.
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Even though it does not necessarily imply thatabeused has antecedents or a recidivist,
the fact that the offence is committed habituadlises a very strong presumption that he
has a particularly perverse mentality and will aome to break the law unless drastic

action is taken against him.

This circumstance is meant to apply with respect fgerson whdmakes a business of

crime in a way that he acquires or tries to acquaegain whenever a favorable

opportunity presents itself".

The conditions in which the offence is perpetradeel also a ground for increasing the
penalty when they betray the actor's dangerousosiigpn. What this circumstance

implies is not that the offence is dangerous, hat the offender, should be particularly
dangerous. This may be so for example when he rgid, takes advantage of

disturbances or disasters of any kind (riot, floedrth quake, or fire) or uses weapon,

dangerous instruments, or violence.

The accused is also liable to an increased pemdign he acts in consequence of a

conspiracy, in group or as a member of group fortoedbmmit offences.

By providing for aggravation when one acts in parste of criminal agreement, Art
84(1) (d) merely gives effect to the principle seft in Art. 38 which states that a
conspiracy is considered in aggravation wheneves ihot an independent offence

according to the special part of the Code.

Whether or not there has been a conspiracy, thesadcis presumed to be particularly
dangerous when he acts "together with othersis fidim of collective action may be

purely spontaneous and does not necessarily inmglyekistence of a prior agreement.
The only difficulty which this provision involvesoasists of knowing whether the
accused should have acted with at least peosons (“together with others"), or

whether this he is acting together with only onenoore person would be sufficient.
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When a person acts in the circumstances definetdibn— Art.84 (1) (d), there is a very
strong presumption that he is dangerous if his @gp#s that of a 'chief', 'organizer' or
'ring leader." It is not required, however, tha& $hould be involved in the actual
perpetration of the offence, for, as has been niotedlation to article 32(1) (b), a moral
offender may well create a greater menace to sothien a material offender. Whether
he merely pulls the strings, behind the stage @higsically present when the offence is
committed and leads or encourages the other gaatitiis, therefore, irrelevant for the
purpose of Art. 84(1) (d).

The last general aggravating circumstance laid dowArt.84 pertains to the special
position of the victim of the offence. The accuse@gresumed to be dangerous when he
intentionally causes harm to a person " deserdangpecial protection." The word
"intentionally” implies that this circumstancenspplicable not only when the offence is
committed by negligence, but also in cases of ikéstehere the doer is unaware of the
fact that his defenseless, feeble-minded or inyabid a prisoner, relative, superior,

inferior, clergymen or civil servant.

When any one of the above circumstances is premahtthe court is satisfied that it
denotes the offender's dangerous dispositions, pealty must be increased in
accordance with Art. 183. This, however, is subjecthe same restrictions as those

which govern the effects of general extenuatingueitstances.

As is stated in Article 84(2), the court is nobalked to increase the penalty twice for the
same reason. Therefore, when a person commitsffance of which one of the

circumstances laid down in Art 84 is an ingrediemtan offence carrying an increased
penalty owing to the presence of one of the saminmstances, the penalty to be ordered
for the said offence or the said increased penalsythe case may be, may not be
increased again on the ground that the pertinestiglpcircumstance is also a general

aggravating circumstances.
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A general aggravating circumstance may not be egptoncurrently with general
aggravating circumstance of the same nature (begfact of causing harm to person
deserving special protection such as minor, arriorf@r a prisoner, necessarily implies
in many cases, an abuse of powers, functions, @emfe or authority). Identical
aggravating factors, like identical extenuatingtéas, may not be cumulated whether

they appear in the same or in different parts efGlode.

Subject to these restrictions, the court must assestence having regard to all the
aggravating circumstances which show that the actis dangerous. The punishment
will vary, therefore, depending on which and hownyaf these circumstances are
present in any given case yet, although Art 84kt line, states that the said
circumstance lead to increasing the penalty, ittrhasclear that the court may not exceed
the limits of punishment prescribed by law for thiéence committed (while it may

exceed them when special aggravating circumstaareggresent.)

These circumstances are aggravating, and the déespenalty is increased, in the sense
that the accused is to be punished more severaly e would have been, had he not

acted in a said circumstance.

7.21.2  Special aggravating circumstances. Concurrence and Recidivism. Art.85

Art. 85 stipulates that in case of concurrence eexldivism, the penalty shall be
aggravated according to the previsions of Arts. B8 of the Code.

Since concurrence of crimes is to be dealt in sabction 7.2, we will be discussing here
only recidivism, Hence Art 67 of the Code definesidivism as the commission of fresh
intentional crime the minimum penalty of which ig smonths of simple imprisonment

has been committed within whole or in part or hgueen remitted by pardon.

78



From morality perspective, the fresh crime mustirdentional: any crime committed
negligently is excluded from the preview of recidm. Even though it is intentional, the

minimum punishment should not be less than six memhple imprisonment.

Period of limitation must also be considered. h& fresh intentional crime is committed
after the offender’s serving a sentence for 5 yeaprevious offence in part or in whole

or having been remitted by pardon, the person imore recidivism.

Sentence for previous crime must be served in wholpart, or remitted by pardon.

Generally speaking, recidivism is a person whapses into crime and who is

conclusively presumed to be more dangerous thansteoffender because he has not, in
the preface to the Code, "become prudent" debstearlier despite his earlier contact

with the law.

Hence the principle is that he must be treated rseverely than an offender who has no
previous conviction. The term " treatment” herdicates not only the imposition of
penalty for the previous offence, but also ite@iion. It is the harsh condition
(execution of penalty) that may make the personigmti In absence of the execution of
penalty, one must not conclusively presume an d#eno be dangerous, and bring him

under the recidivist category.

Different from these cases are those where thaéqresentence was not served because
suspension was ordered under Arts. 190ff. A pecamvicted of a previous offence who
is placed on probation and is of good behaviorughoout the probation period is not to
be treated as a recidivist if he relapses into enrpon the expiry of this period, as the

previous sentence has not been enforced at all.

But when an offender is released on probation,ifadresh crime has meanwhile been
committed, subject to the provisions regardingdiesm (Art.67&188), the penalty to be
pronounced for the new crime and shall be addedg@emaining penalty and enforced.
(Art.206 (2)
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7.2.2. Mitigating Circumstances

Circumstances relating to the commission of a crméch does not in law justify or
excuse the act but which, in fairness, be consttlarereducing the blameworthiness of

the defendant.

As is the cases for aggravating circumstances, Rbageral Criminal Code divides
mitigating circumstances into two, i.e., generakigaiting circumstances and special

mitigating circumstances

7.2.2.1 General Mitigating Circumstances
Art. 82
(1) The Court shall reduce the penalty, within the tgv@llowed by law (Art.179), in

the following cases:

a) When the criminal who previously of good chasadcted with out thought or by

reason of lack of intelligence, ignorance or siryi of mind;

b) When the criminal was promoted by an honorabld disinterested motive or by a

high religious moral or civil conviction;

c) When he acted in a state of great material orahdistress or under the apprehension
of a grave threat or a justified fear, or under tinluence of a person to whom he owes

obedience or upon whom he depend,;
d) when he was led into grave temptation by thedaot of the victim or was carried a

way by wrath, pain or revolt caused by a seriot®m/pcation or an unjust insult or was

the time of the act in justifiable state of violentotion or mental distress
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e) When he manifested a sincere repentance g$aadts after the crime, in particular by
affording succor to his victim, recognizing his ltaar delivering him self up to the
authorities, or by repairing, as far as possibleg injury caused by his crime, or when he

on being charged, admits every ingredient of thiene stated on the criminal charge.

(2) When the law, in a special provision of thee@al Part, has taken one of these
circumstances into consideration as constituentnelat or as a factor of extenuation of
a privileged crime, the Court may not at the sameetallow for the same circumstances

to reduce the penalty applicable thereto.

Art 82 of the Code supplies detailed list of thasens why the court may reduced
punishment (System of legal circumstance).

The said circumstances, some of which are simdartiough they do not affect the
offender’s liability or degree of guilt in the samanner as, the justifications and excuses
laid down in the foregoing articles may, dependimgthe test used in classifying them,
be divided into material (or external, or objec}ivpersonal (or internal, or subjective)
and mixed circumstance, or into circumstances wpigltede, accompany or follow the
commission of the offence. Most of them, howevertgnto the subjective element of
the offence and are centered on the question whefiee accused has a dangerous

disposition.

Mitigation on the ground stated in Art. 82(1)(a)permissible when provisions such as
those concerning limited responsibility, mistakefaft or ignorance of the law are
inapplicable and Art, 82(2), the accused is ndiléao punishment reduced on similar

grounds pursuant to any of the specific articletheflaw which he violated.

The principle behind Art, 82 (1) (a) is not thahaughtless, stupid or ignorant man is not
dangerous .The additional requirement is that, abeused should previously to be

dangerous. This should not narrowly be interprébemhiean that the accused should have
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no previous to means that the accused should hapeavious convictions at all. Yet it
rather seems that an accused who acted out obfacokelligence should not be deprived
of benefits of Art 82(1)(a) even though he @& a first offender, provided that his

antecedent are not such as to convince that dwatrhe is dangerous.

The punishment may be mitigated when the accusesd pmamoted by high motives.
This circumstance does not apply unless these e®tare high or ordinary moral

standards and not necessarily by those of the adcus

Thus if A strikesB who scoffs at an authorized religious ceremony ¢2), he may be
punished for assault by a mitigated punishmentesime acts out of a " high religious

conviction.

The disposition of person who violates the law witlotives of this kind is not truly
dangerous or anti - social. The same may be Jaiffences inspired by high civic or

political ideal.

Distress, whether material or moral, operates inigation when it falls short of
necessity. This may be the case, for example, veheoor man, after exhausting all
possibilities of finding honest work for himself dinor his wife, induces his wife to
prostitute herself and lives on her earnings (84)6 when a released convict who cannot
find employment because he cannot produce a oatifi of work or similar

recommendation forges such a certificate (Art 386)

The circumstance pertaining to the apprehensioa gfave threat or the existence of a
state of justified fear is taken from Swiss Codeemehit serves some purpose as the said
code makes no specific provision regarding coercibnthe context of Ethiopian code,

however, it does not seem to add much to Arts.ndl72, which prevail over Art. 82.

The fact of having acted out of a so called reviseriear may be considered in

mitigation whenever Arts. 71, 72 or 74 are inapgilie.
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A Convicted person may be punished by mitigatedajtg, if he has been led into
temptation by the conduct of the victim or has dateder provocation or in a state of

violent emotion.

The first circumstances, which basically considike the second one, of serious
provocation but differs from provocation in itsistrsense because the doer is not
"carried a way by wrath, pain or revolt " is gmswhen " the victim provokes the
offender in such a serious manner that the blamth@offence does not rest exclusively
upon the actor but is shared by his victim. Yes ot sufficient that the victim should in
what ever way behave himself in a repressible nratomeards the offender. On the other
hand, the court may take into account any condb@trihg instigation) where by the
victim leads the offender into temptation. Suchdurct, for example in the case of
sexual offences, may warrant mitigation. So toe, ¢bnsent of the victim may be taken

into account if it does not constitute a justifioat

It is necessary that the temptation should be graveof such a nature and degree as to
partially subdue the offender's will make it undanslable why he failed in his duty to
resist provocation. Regard must be had, thereftrethe personal position of the
offender and the victim, including their respectiage, for, particularly in the cases of

sexual outrages (in which this circumstance is lisuavoked).

It is also necessary, , that the offender himdadiutdd have been provoked, by the victim
himself. This condition is not fulfilled when, tleebeing no provocation on the victims
part or there being provocation not intended fer dffender, the latter is moved only by
his own immorality or sexual instinct or is tempted the sense that a favorable
opportunity to commit the offence presents itseiffor is the condition fulfilled when

offender is tempted by the behavior of third par{ie.g. when the parents of a minor girl
do not object to the offender having sexual intarse with her), even though they are

legally or morally bound to watch over the victim.
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A provocation in its strict sense an insult may dmsidered in mitigation on the
following conditions. The provocation must be ses@r the insult must be unjust, with

out the actor being, however, in either instancéstate of legitimate defense.

It is not necessary that the actor should persprd|provoked or that the unjust insult
should be addressed to himself (.égpublicly gives his wife or child a severe, caars
and unwarranted reprimand amj an indignant witness, slaps him; the assault is

committed under provocation even thowgjis not personally insulted.)

The manner in which the offender behaves after dfience may be a ground for
mitigating the penalty. Any conduct showing that is sincerely repentant and truly
regrets what he has done may be taken into comsidee provided, however, that this
repentance manifests itself by act. Mere contritmd platonic regrets, therefore, will
not suffice; what is expected is not " a purelggdee attitude, but behavior indicating the
offender's desire to repair the harm he has done.

By way of illustration, Art.82 (1) (e) mentions fogases in which the punishment may
be reduced on the ground of sincere repentance.

al The offender came to victim's assistance,

b/ The offender admitted having committed offence. The said circumstance is
not present when the accused, knowing from theirfgslof the police that he has not

chance of getting away with the offence, confihiesself to pleading guilt at the trial,

¢/ The offender delivers himself up to #aehority. This case was also provided by the
1930 Code, Art. 24 of which prescribed that it ennafter committing a crime surrender
of his own free will before the crime is discoveraad is the first to speak about the
matter, the punishment will be light. Although tldscumstance may well be present
together with the preceding one, the law does equire that the offender should
surrender and make a confession; either circumstamey, therefore, be invoked even

though the other one is not realized;
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d/ The offender repairs to the best sfdbility the damage caused by the offence.
Contrary to what might be inferred from Art. 82(#), this reparation need not always be
in form of monetary compensation and may be of kimg whatsoever. There is a
sincere repentance whéngives back td the property he has stolen from him, when, in
absence of court order, he pd/s hospital expenses after causing him physicahhar

when he a apologizes Bafter insulting him, etc.

What is decisive in these cases, like in the priegednes, is whether the offender's
behavior is a actually indicative of repentance whiether he has repaired all the

damage he caused since in any event he is expectepair it only "as far as possiblé

When any of the above circumstances is presentding may mitigate the penalty in the
manner provided for by Art. 188 on the conditionattithe circumstance under
consideration is not, according to the Special Rdrtthe Code, an ingredient or

extenuating factor of the offence with respecti® question of mitigation arise.

The extent of reduction within the limit allowed layv is to be decided from case to case
and it may vary depending in particular on whethiee or more, or which extenuating

circumstances are present. It must be clear, hexyvévat the punishment to be mitigated
is the one which the court would have ordered goelecuted) in the absence of

extenuating circumstances.

7.2.2.2 Special Mitigating Circumstances: Family and Affection Relationships,
Art.83.

(1) In addition to the case specified under variousvisions of this Code to be special
mitigating circumstances under Article 180, the @owhall with out restriction,
reduce the punishment ( Art,180) when the crimawaéd in manner contrary to the law
and in particular failed in his duty to report the authority or afford it assistance, made
a false statement or disposition or supplied fatdermation or assisted a criminal in

escaping prosecution or the enforcement of pentdty purpose of not exposing himself,
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b)

one of his near relative by blood or marriage operson with whom he is connected by

specially close ties of affection, to a criminahp#y, dishonor grave injury.

The court shall examine and determine the extemt adequate nature of the

relationship invoked.

(2) If the act with which the accused person isrghd was not very grave and if the
ties in question were so close & the circumstaswémpelling that they placed him in a
amoral dilemma of a particularly harrowing naturlet Court may exempt him from

punishment other than reprimand or warning. (Ar21L2

(3)Nothing in this Article shall affect the prowsiof Arts.254 (4), 335(3)
and 682(4).

According to Art.83(1), the court may reduce th@ipbhment when a person commits an
offence with a view to saving himself, a relative llood or marriage or a close friend

from prosecution, punishment, dishonor or grayeryn

By way of illustration, the said Article mentionsraimber of cases in which such a

reduction permissible.

A person fails to report a relative or friend te thuthorities. Thué may invoke
Art 83 if, knowing that his brotheéB has committed homicide in the first degree, he has

not informed the police thereof as he ought to,4%3

A person fails to assist the authorities in appneliveg a relative or friend. Thus
may invoke Art.83 (see Arts 440&806) if, on beinglered by policeman to participate
in the arrest of his brothd8, he refuses to do so in contravention of the mestl

articles.
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c)

d)

A person makes a false statement or dispositiogives the authorities false
information concerning an offence committed by tre&or friend. ThusA may invoke
Art.83 if, on being asked by the investigating pelbfficer whether his broth&; who is
suspected of homicide, was in Addis Ababa on aatertay, falsely states that his
brother was in Jimma on that day Art. 446(b) otifies in the court that his brother was
in Jimma, Art.(453).

A person helps a relative or friend to escape muasan. ThusA may invoke Art
82 if , after his brother confesses to him to hialled C, and tells him that he forgot his
hat, with his name on it, i@'s house, he goes @s house and takes the hat before it is
found by the police (Art 445)

A person helps a relative or friend to escape tifereement of a sentence. Thus
A may invoke Art 83,if, while his brothd3 is taken to prison by a policeman after being
sentenced to one year imprisonment, he attackpdl@eman and sets his brother free ,(
Art.561)

As is apparent, all the above cases are cases wWieesetor commits an offence against

the administration of justice.

For Art 83 to be invoked, the following conditiomaist be fulfilled.

Firstly, the person commits an offence againstath@inistration of justice with view to
help in an offender connected with:

I/ by blood or marriage: Art 83 does not state Hamthis relationshigxtends. Art
411(4) (b) defines ' relative' :asRelative means a person who is related to timaioal,

in accordance with the relevant law, by consangdyiar by affinity" Since even this one
is too precise to know the degree of extensions.A60 through554 of the Civil Code
would have been the solution, had they not beetaced by the new family laws in
different regional states, with view to compromibe previous family law in the 1960
Civil Code with the sprit of the FDRE Constitution.
Since family laws of different regions would refiegolitical, social, economic and
cultural as well as religious diversity (conditipreg the particular region, there may be

the difference among regional family laws with regto the degree of relationship.
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[I/by close ties of affection: this conditionnst capable of being defined in general manner
as is mentioned in the second paragraph of ArtL)3&(is for the court to determine what

kind of relationship exists in any particular cased whether it is adequate.

Secondly, the person who helps the offender magdbeither in his own interest or in
that of the offender. In either case, however, ititerest must consist of avoiding a
criminal penalty, dishonor or grave injury and nft;, instance, the institution of civil

Suit.

Thirdly whatever the kind of assistance given lpeeson to a diligent relative or, friend,
it is clear that this person may not avail himsélthe provision unless this assistance is
given after such relative or friend has committacbfence. Thus Art.83 obviously does
not apply wherA helps his brotheB in the perpetration of a theft because he thihks t

B so stupid that he will inevitably be caught unleegp;) assists him.

When the above requirements are satisfied the coaytreduce the punishment with out
restriction (Art.83 (1)) or confine itself to repranding or warning the accessed (Art.
83(2).

Unlike the general circumstances laid down in 84 fhich warrant only a so called
ordinary mitigation (Art. 183), and never exemptimom punishment, the special

circumstances laid down in Art 83 gives rise tosbecalled free mitigation.

The court may mitigate the penalty with out resimic on the following occasions.
General part: Art. 28 (Renunciation and active negece); Art.29 (crime impossible of
completion); Art.49 (Partial Irresponsibility); Ar72(Resistible coercion); Art. 74(2)(
Responsibility of the subordinate); Art.75 ( NedgdsArt.76 (Excess of Necessity); Art.
77 (Military state of Necessity); Art. 79 (Excesslegitimate defence); Art. 81 (Mistake
of Law &lgnorance of law); Special Part: Arts. 373& (Falsification); Art.549 cum

29(Attempt to procure an abortion on non pregnanmean); Art.550 (Abortion on
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account of extreme poverty); Art.454 (Correctionwoth drawl); Art .544 (infanticide);
Art. 652(2)(adultery).

When one of the following above conditions is deges the court is empowered to
mitigate the penalty with out restriction. In dgiso, the court shall not be bound by the
kind of penalty provided in the Special Part of @ede for the crime to be tried, nor by

the minimum which the provision provides.

It may without restriction impose a sentence foeran shorter than the minimum period

prescribed in Art.179 or substitute a less sevengesice for the sentence provided.

However the court shall be bound solely by the gdrmainimum provided in the General
Part, (Arts.90, 106&108) as regards the penaliyjtoses, whatever its nature may be.
But in case of mitigation, be it ordinary (Art.178) free (Art.180), reparation of the
damage caused (Art. 101) may always be ordered.fadtethat an offender is totally
exempted from penalty cannot be a ground for thetawt to order him to make good
the damage he has done to the victim. He shallycbe held responsible.

The same holds true to secondary penalties (Ats1PB) and to the various preventive,

corrective and safety measures (Arts 134-153).

7.3. Determination of Sentencein Concurrence of crimes.

Concurrence of crime is the other special aggragatircumstance, in addition to
recidivism are the conclusive presumptions thatafifiender is of dangerous disposition.
As has been said before, a general aggravatingnegtance does not of its own force
justify the passing of more sever sentence & thatomust ask whether the accused is
really dangerous; it may. Therefore, disregardféice that such a circumstance is present

when it is satisfied that the accused is not damgedespite the said facts.
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In cases of concurrence or recidivism, on the othand, there is a conclusive
presumption that the accused is dangerous ; the gcoay not disregard the fact that he
committed several unlawful act, contravened seviergdl provisions or relapsed into

crime and it is in any event bound to in creasegtmalty.

Since recidivism is already discussed, this paprisarily dealt with the concurrence of

offence as a special aggravating circumstance.

Concurrence of offence comes into being either wdmreral unlawful acts are done in
contravention of one or more article of the law,wdrten one unlawful act is done in

contravention of several articles the law.

Concurrence of crime may be either material oromat.

7.3.1 Notional Concurrence

In pursuant to Art.60 (b) (c) of the Code, concatreriminal act is committed when the
same criminal act simultaneously contravenes skweirainal provisions or results in
crimes with various materials consequence, or seoaf criminal act which, though
flowing from the same criminal intention or neghge and violating the same criminal

provision, causes the same harm against the righiderests of more than one person.

In short, there is notional concurrence of offemten a person, though he performs only

one act, violates several provisions of the law.

If A, a married man, rapes his sister in view of thieliputhe case is one of the notional
concurrence, (rape, incest, adultery, public indege Here only one act, rape is done
which contravenes several penal provisions, & tliender is subject to several

provisions (penalties). Art 620(rape) covers sexoddrage, but not the relationship
between the actor & the victim, (incest, Art.654) the marital status of neither the act,
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(adultery, Art.652) nor the fact that the offencaswcommitted in the view of the public

(public indecency, Art. 639)

The phrase "... material consequence..." implies thienadization of several acts due to
the first implied criminal act. For instance, ifdeliberately sets fire to B's house when he
knows b to be at home , and he does so eitheravitlew to causing B's death ( direct
intention) or after foreseeing and accepted thesipiisy that B may die ( indirect
intention) ,and if B dies ,A is in either instanguilty of two concurrent offence with

various material consequence, death and destructiproperty .

Furthermore, this situation can be envisaged wheratt is done negligently. Thus, if A
by negligence, causes an explosion ( Art.497) insequence of which property is
damaged and /or life lost, the sentence to be dasgl respect to all theses offences
will be calculated in accordance with the rulingvgming notional concurrence, Arts.
60(1) (b) and 67.

The distinction between notional crime resultingviolation of several legal provisions
and that of resulting imarious material consequencissnot as such clear, as violation of

several legal provisions may result in various makeonsequences.

On the other hand, Art.60(c) is addressing abaiviblation of single criminal provision
(be it internationally or negligently) that resultsthe entailing of the same harm against
the rights and interests of more than one person.

This happens, when, for instance, a person by lbmeame insulting statement offends

several persons, or throws a bomb which kills prrass several persons.

7.3.2 Material concurrence

As is under Art.60 (a), material concurrent crimree dommitted when a criminal

successively commits two or more similar or différerimes,
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Thus, ifA breaksC's house, kill$C, rape<C's wife, takes all the property, and sets fire on
C's house, there is successive different crimin#,ad.e., aggravated robbery, (Art.
671), homicide, ( Art, 540), rape (Art,620)and ar$Art.494,)

In case of concurrent crimes, the sentence is tglgeavated. Hence, the rules governing
aggravation of penalty in case of concurrent crigesprovided for by the Code under

Art.184, which will be the topic of discussion dretnext part.

The principle of concurrence of crime applies imdaitions in the following conditions:
renewal of guilt entailing a fresh penalty, (Art)6and guilt in case of related offences,
(Art.63)

The remaining articles (Arts.64, 65, and 66) adthing to Art.60. These provisions
simply emphasize the sub —articles (1) (a) an@{#)rt.60 respectively

Art. 61 is an exception to Art.60 in the sense thatprovision of Art.60 is not applicable

for the conditions enumerated under Art.61.

The first of such situation is the one usually nefd to as imperfect concurrence offence,
which actually is not a cause of concurrence atTdlis means that when the act is done
in contravention of several legal provisions butyame of these provisions fully covers
this act, the one provision is applicable to thelesion of others under which the act
apparently also falls. Thus a person ,who withititention of killing someone, inflicts
upon him an injury so serious that the victim dsgsme days later , is punishable
exclusively for completed homicide, but not foreatpted homicide or injury. This is so
because bodily injury is a necessary element oéno# murder with out which the

offence murder may not be materialized, unles®otfemder uses other means to kill.

The same is true for the following cases: the aféerape (Art.620) consists of sexual
outrage (Art.622) or bodily injury (Art.555/556) tke necessary element offences such
as such as homicide (Art.539/540) and abortion. {AiR)
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Thus a person who rapes is punishable exclusieelyape and not for sexual outrage; a

person who procures abortion is punishable fortadobut not for bodily injury.

Another instance where Art. 60 is not applicabléhiss one envisaged under sub- article
(2) of Art.61. As per this sub- article, a persmmenits a so called successive offence,

and punishable for only one offence and not eac¢hehcts he repeatedly does.

This sub -article implies repetition unlawful acisthe same nature which is punishable
in itself either as an attempted or as a compl#ence. For instance a person who raped
a kidnapped woman every hour repeatedly did theesaot and infringed the same
protected right. But if he slapped another womaio Wwles to help a kidnapped woman,
he committed a separate crime. A cashier who misgpiates ten birr a day over a
period of one year commits a successive offendeesch of trust since the act which he

repeatedly does are the same legally protecteckstfproperty)

This Article also implies the presence of the samitel criminal state of mind .Acts can
be done in furtherance of a single criminal intemtias in the case where A, who decides
to steal three cubic meters of wood from B, finligt the cart he has taken with him for
the purpose of removing the wood holds only ondacoteter and he accordingly makes

three trips to take all the wood away.

Repeated act of the same nature infringing uporsdinee protected right may be also be
done by negligence. Thus if a shepherd, who ishalat of washing his flocks in a river ,
over looking the fact that the water is renderedfit dor consumption for people down
stream who drink it, he negligently commits a sgsoee offence of contamination of
water contrary to Art.517

But there are several instances of negligence wherprovisions of sub-article (2)
do not apply For example A drives recklessly antsrB down; he stops and finding that
B is only slightly injured, drives away and withiiwe minutes runs C down . In such a

case A may not be deemed to have committed a siceasffence; what had happened
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with B should have made him careful and there isdaabt that his running C down

originates from a new act of negligence (renewawlt entailing fresh penalty, Art.62)

Sub- article (3) of Art.61 deals with the problerso called non- punishable acts of
execution preceding or following an offence. In dwurse of carrying out of a given
design, a person may do several unlawful acts soimehich, however, appear to be
ancillary to the others in the sense that they nbgsperformed if the design is to be
fruitful at all. Thus a person who counterfeits remcy does something which is
purposeless unless and until the currency isrgatdirculation; assuring that he utters as
a genuine currency which he counterfeited, the tqngess whether he should be punished
for both counterfeiting and the uttering or famly one of these offences. If he is
punishable only for one offence, another questsowhich of either unlawful act should
be treated as an act of execution. Under sub-artied answers are as follows when a
person with single end in view, commits severalenfes closely related with one
another, guilty mind is deemed to have existed wedpect to the main offence and not

with respect to the acts done thereafter in fugthee of the initial criminal scheme.

In the above illustration, therefore, the doerusiphable for the counterfeiting, which is
the main offence; the uttering is to be regardedraact of execution merged by the unit

of intention and purpose.

7.4 Methods of Assessment of Sentencein

Concurrent Crimes, Art.184

As the methods of calculating sentence in concticgmes is quite different from that
for general aggravating circumstance, Art.184 ef @ode has adopted three methods of
calculating sentence for concurrent crimes, vizumglating, assimilation, and

aggravation.
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7.4.1 Cumulating

Cumulating means addition of penalties. This ®vted for by the Code, in Art.184 (1)
(b) and it reads:

" In case of two or more concurrent crimes entagliloss of liberty the appropriate
penalty for each crime shall be determined aadbled. However, the duration of the
total penalty may not go beyond the general maxirfiwed in the General Part of this

Code for the kind of penalty applied.”

Let us see the above example given under 7.2.thelfcourt punisheé for 10 years
rigorous imprisonment for aggravated robber, 8 gedgorous imprisonment for
homicide, 5 years rigorous imprisonment for rapel 4 years for arson, all the penalties
shall be added, i.e., 10+8+5+4=27.

However, the duration of total imprisonment shait exceed the maximum provided by
the Code in General Part, Art.108, that is 25 yeigrous imprisonment, therefore, this

27 years penalty shall be reduced to 25 ( the maxim

Art. 184 (1) (b) second paragraph is addressing rttethod of calculation when
concurrent crimes entailing both simple imprisontreamd rigorous imprisonment at the

same time.

In this case, addition is also applicable, but $amipyprisonment of two years shall be
deemed to equivalent to rigorous imprisonment & year

By way of illustration:
If, for instance, it is established thakills C, and hits with a stick's aged mother on the

back, the court may calculate the sentence asafsil@0 years rigorous imprisonment for

ordinary homicide Art.540: 2 years simple impris@nt for common willful injury, Art.
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556(2)(c). When it is added it doesn't mean thatill be sentenced to 12 years rigorous

imprison, but to 11 years rigorous imprisonment.

Cumulating is also applicable when an offendeoimfl guilty of two or more concurrent

crimes the punishment of which is fine. In thisegathe appropriate penalty for each
crime shall be determined and then added. Howewdess the criminal is acted for gain
(Art.92), the total amount may not exceed the ganeraximum prescribed in the

General Part of the Code, Art.90.

7.4.2. Assimilation

Assimilation is the absorption of one or more thare penalty to another maximum
penalty deserved for one of the concurrent crirAes184 (1) (a) first paragraph is about

assimilation, and it reads as:

" Where capital punishment or life imprisonment itedmined for one of the concurrent
crimes punishable with deprivation of life or libeor where the maximum term of
imprisonment provided under the General Part ( A@6 and 108) is imposed for one of
the concurrent crimes punishable with imprisonnadthe same kind, this penalty shall,
subject to the provisions of sub - article 1(c) gegl of this Article override any other

penalties that would have been imposed on the athresurrent crimes.”

For the sake of clarification, let's again seed¢kample under 7.2.2. If the court
condemns the offender to 25 years rigorous impnsort for aggravated robbery, 10
years for homicide, and 5 years for rape, and 4sykes arson, the first 25 years rigorous
imprisonment, which is maximum both in Special Partl(1) and in General Part,
(Art.108), will absorb all the penalties, therefattee accused shall serve only twenty five
years rigorous impressments. The same will hald if the convicted is condemned to

death penalty.
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1)

(2)

3)

74.3 Aggravation

Contextually, aggravation is the opposite of adsitioin. Aggravation, as a method of

calculation in concurrent crime, is provided for tye Code in Art.184 (1) (a) second

paragraph and it reads:

" However if, instead of one of the penalties spatifibove, a sentence of imprisonment
below the maximum laid down in the General Pathid Code has been passed for the
most serious crime , the court shall aggravate sleatence on account of the other

concurrent crimes in accordance with sub — artit)€g) of this Article."

If, for instance, in the above case, the courtdeoms the convicted to 20 years rigorous
imprisonment for aggravated robbery, the penaltyisesupposed to serve will be
aggravated to the maximum ( both in Special Patt@aneral Part of the Code) 25 years

rigorous imprisonment.

75 Cumulation of Extenuating and Aggravating Circumstances

Art.189 Cumulation of Different Extenuating and Aaggting Circumstances
In case of different extenuating and aggravatingcuinstances, the Court shall
determine the penalty as provided below

In the event of concurrent general aggravating axtenuating circumstances the
Court shall first fix the penalty having regardttee aggravating circumstances (Art.183)
and then shall reduce the penalty in light of tkeeruating circumstances( arts.179,180)

Where in case of recidivism the criminal has at $aene time been convicted of
concurrent crimes the Court shall first assess exeeg for the concurrent crimes and
then increase it having regard to recidivism

When there exist different types of aggravating @&mtenuating circumstances
specified in sub-article (1) and (2) above, the €ahall fix the penalty having regard to
the aggravating circumstances and then shall redtioe penalty in light of the

extenuating circumstances.
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This Article governs the situation where one cassfaly finds the existence of different
types of aggravating and mitigating circumstantesuch case the has to fix the penalty

as follows.

After the court fixes the deserved punishment, gheray be both aggravating and
mitigating circumstances that may vary the deserpadishment. If the court is to

consider these factors, which of these factoraté® considered first? Sub-article (1) of
Art.189 is an answer for the question. Therefdre,dourt first increase penalty by taking

into account aggravating circumstances, and theunceeit in light of mitigating factors.

An offender found guilty of concurrent offence mbg a recidivist at the same time.
Obviously both recidivism and concurrence are spesjgravating circumstance. This
may happen when for instandgewho has a criminal record of attempted rape cdtechi
before 3 years, rapes his own siskin a market place. A fresh crime constitutes
notional offence (rape, incest, and public indeggndherefore, the court should
consider both circumstances to increase penaltgoing so, it first increases penalty for
concurrent crime (Art.184) and then increases tally having regard to recidivism
(Art 188).

The third situation envisages simply the existesfcenultiple aggravating and mitigating
circumstances, i.e., circumstances of differentetyere there is more than one

aggravating and mitigating circumstances in a case.

Unit Summary

Once a court picks a kind of punishment for a gieéience, the next step is to fix the

length of duration if it is imprisonment or the ammb of fine if it is pecuniary penalty.
In fixing exact punishment, the court has to folloertain steps. A court first fixes

deserved punishment that may be aggravated oratgtigdepending on circumstances
around the case.

98



One factor that may affect the deserved punishnseaggravating circumstance. Which
is circumstance relating to the commission of thene which causes the severity of
punishment. There are two kinds of aggravatinguoistances: general aggravating

circumstances and special aggravating circumstances

Mitigating circumstances, on the other hand areucnstances relating to the commission
of the crime which do not justify or excuse the bat which may be considered as

reducing the blameworthiness of the offender.

General aggravating circumstances do not of their torce the judge to aggravate the

sentence. First of all the court must ask itsedfdlcused is really dangerous to society.

However the presence of special aggravating cirtamsgs is a conclusive presumption

that the accused is dangerous and the court majisregard these circumstances

Method of calculation of sentence in case of speaggravating circumstances is
different from that of general aggravating circuamstes. Hence the Code has adopted
three methods of assessment of sentence for cemtwmime: assimilation, addition and

aggravation.

Learning Activities

What is aggravating circumstance?

What are the main differences between general agtng circumstances and
special aggravating circumstance with respecteaticulation of sentence?

Sincere repentance _ Art.82 (1) (e) of the Codeons of the grounds of
mitigation. What do you think are the indicativesnicere repentance?

"The presence of aggravating circumstances is aneitate and fertile ground
for the court the increase penalty.” Evaluate thtement.

If the court condemns X to 10 years rigorous imgmisent for rape, 15 years for
murder, 5 years for arson, and 3 years simple sopment for injury,

a) Which methods of assessment is ahicaipe one in this case?
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b) For how long X shall be sent to the prison?
C) Would your method of assessment be different ifdbert condemns the
criminal to life imprisonment for one of the aboserious crime? Which method of

assessment is applicable in this respect?
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Part |1

Execution of Criminal Sentences

Objective

The general objective of this part of the mateisalo introduce students to methods of
enforcing the different penalties that have beetudised in the first Part. The specific
objectives are enabling students to know, amongrsthhow penalties such as fine,
compulsory labour, imprisonment and death penaltyelation to ordinary crimes and

fine and arrest in relation to petty offences arfoeced in order to achieve the purposes
of criminal law without affecting the fundamentabnstitutional and human rights

principles. Moreover, this part aims at introducistydents to when and how the
execution of sentences can be suspended and disgsoht Further, the discussion of the
execution of secondary penalties in relation tdltinary and petty offences is another

specific objective of this part of the material.

Introduction

The very first provision of the Criminal Code deelsthat punishment should be used if
due notice fails to protect the State. For punishinte serve its purposes, it has to be
executed appropriately. But what éxecutio? Execution is defined by Black's Law

Dictionary asan act of performing or completifigHence, one can define execution of
sentence as an act ocbnsummatingr completingthe criminal process that is set into
motion with the commission of a crime. It is anigpknsable stage in the administration
of criminal justice. It is the stage at which thenplties and measures imposed in
accordance with any penal legislation are enfor@&ul. this makes the execution of
sentences and measures indispensable if criminalsldo serve its lofty goal; that is,

ensuring order, peace, and the security of thee Stigt Peoples, and inhabitants for the
public good. It is also important to note from thetset that the mode of execution of

different penalties is different. Some penaltiesexecuted under severe conditions while

! Black’s Law Dictionary, p 394
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others are not. Yet, the execution of any pendityukl be compatible with the human

dignity of the criminaf

As soon as the offender is convicted, the courtiag his case goes on to determine the
appropriate penalty the convict should serve. T&db say, the second phase of court
process; that is, sentencing begins. After semendt is upto the law enforcement
agencies to enforce the sentence provided that ieerourt warrant to that effect. Yet,
such agencies might need some guidelines as tadge about enforcing the sentences
fixed by courts. These guidelines should be praviole courts. Hence, both the judiciary
and the administration play important roles in émorcement of sentences. The types

and extents of these roles will be discussed taten detail in relation to every penalty.

2 Article 18(1) FDRE Constitution, article 87 Criminal Code, Other international human rights
documents, etc.
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Chapter Eight: M ode of execution of penalties

8.1 Execution of principal penaltiesfor ordinary crimes

As the discussion in the First Part has revealelptincipal penalties for ordinary crimes
are pecuniary penalties (fine, confiscation andusestjation), compulsory labour,

penalties entailing loss of liberty and punishmeideath. This part deals with how these
penalties can be enforced after they are imposed.

8.1.1 Execution of fine and other pecuniary penalties
. Execution of fine

As discussed in the previous part, fine is onehef principal punishments courts can
choose to impose, in accordance with articles 90t®2erve the purposes of criminal
law. Once it is imposed, then, it should be enfdriceaccordance with articles 93-97 of
the Criminal Code. Generally, fine can be enforicetivo ways: by exacting money from
the criminal or by making the criminal work (comspaoiily or otherwise). The
enforcement of fine in monetary terms by makingdffender pay money or by making
his property (his security or surety or otherwisejzed and disposed is a réil#. fine
cannot be paid in cash, it can be enforced by aligwhe criminal to render labour as
provided under article 95 of the Code. This typdabbur is not compulsory since there
exists consensus between the court and the offeidéne cannot be enforced as
provided under articles 93-95 because the offersdeither unable or unwilling to make
it possible, then, the court can order compulsatyour. This opens a room for one
possible argument. That is, fine can be imposedamneone who has committed a crime
which entails fine as a sole penalty, or a crimeg #ntails fine as an alternative penalty
but the court entertaining his case believes thais ithe imposition of fine, not

imprisonment, that can serve the purposes of cahlaw or by way of mitigation and

% See article 90(1) of the Criminal Code
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then convert it to labour (compulsory or otherwisggn if he lacks financial capacity.
The labour can serve the purpose of criminal law #rat is why the law-maker has
provided for the conversion of fine to labour unddicles 94 and 95. Had that not been
the case, the law-maker would have provided forateversion of fine to some other

punishment such as simple imprisonment or arrest.

It is worth considering, at this point in time, tlsaich conversion of fine to labour is not
unlimited. Article 167(2) of the Code stipulatesatthother penalties should not be
substituted for fine if the offender is youhddence, as one of the principal penalties,
compulsory labor cannot be a substitute for finthéf young offender does not pay fine in
accordance with article 93 and 94 of the Code. &atie/she will be subject to home or
school arrest provided that the failure to payfthe is deliberate. If it is not deliberate,

the implication is that the young offender shoutd pay fine. For that matter, it should

not be imposed without considering the capacitpdy the fine unless his/her capacity
disappears after the fine is imposed such as lbgebo Hence, the second mode of
enforcing fine does not work in relation to juvendffenders. However, the operation of

the first mode of execution of fine remains intact.

As provided under article 90(1), fine should bedgaimoney and the payment should be
made to the StafeHence, firstly, fine should go to the State andabody else such as
the direct victim of the criminal act. Secondlygté is no possibility of paying fine in
kinds. If the offender does not have ready moneymight be given sometimes to look
for the money and effect his payment. At this jumnet it is important to consider article
93, in addition to article 90(1), of the Code whptovides for detailed rules applying to
the recovery of fine by the State.
Article 93: Recovery of Fine

Fine shall be paid forthwith.

* For the purpose of the Criminal Code, a young person is a person who has attained the age of
nine but has not completed his fifteenth year. Read articles 53 and 56 cumulatively.

® The Labour Proclamation, Proclamation 377/2004, gives a green light that a person who has
attained the age of 14 can be employed.

® The term State in this case seems to refer to the Federal State since the Code is a Federal Law.
Hence, fine should be paid to the Federal State although Regional states might collect them in
the course of exercising their delegated criminal judicial powers.
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2.

Where the criminal cannot pay the fine forthwithe Court may allow a period of
time for payment; such period may extend, accordinthe circumstances, from one to
six months.

Where having regard to the circumstances of thaindl, it appears to the court
that it is expedient so to do, it may direct theyrpant of the fine to be made by
installments. In fixing the amount and the datetfer payment of each installment, the
Court shall take into consideration the actual rseahthe criminal. The period of
payment shall not exceed three years.

Once imposed, fine need to be paid forthwith or edrately as indicated under the first
sub-article. Howeverimmediacyhere does not necessarily mean paynoenthe spat

What it means is that there should be no delay.eikample, as one can infer from the
second sub-article, grace period which is less tharonth can be granted. If the convict
has to go to bank to withdraw money, he should ibengthe time necessary for that
purpose and payment after the withdrawal can bardeg agorthwith. Similarly, if the

criminal has to collect debt someone owes him,drelie allowed the time necessary for
that purpose in as long as it is less than one Imdftte bottom-line here is the law

assumes the criminal’s capacity to pay fine in@tstime.

On the other hand, if the convict cannot pay fioehwith (for instance, in less than one
month’s time) maybe due to lack of ready money,cinart that has imposed the fine can
give him grace period to find money and settlefims. Such time may extend from one
month to six months. For instance, if the criminakds to sell his property (since fine
cannot be paid in kind), the time necessary forstide of such property should be granted
assuming that at least one month is required bytin@nal. It should, however, be noted
that such grace period is granted only if the anahilacks the capacity to pay the fine
forthwith. As a result, if he is unwilling to paspite the fact that he has the capacity so
to do, there will be other consequences (to beudsed later on) and he will not be given

grace period.
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The third sub-article provides for the third modesettling fine. If the criminal cannot
pay fine forthwith, although he has the capacitysao, he will be given sometime to
effect the payment. If he lacks the capacity to {heyfine, he will be given grace period
of one to six months to acquire the capacity (tokldor money). If, however, it is
believed that he has the capacity but it is noessary to make him pay the finelimp
sumor at once, the court imposing the fine may dihect to pay the fine binstallments
For the purposes of giving such direction, the taould take into account, among
others, the purposes of criminal law and the sinatf the criminal. For instance, if each
installment is believed to be deterrent (rehaltilieg enough, then, the criminal may be
required to effect the payment by installments.sTimplies that fine should not be
fragmented just to make its payment easier for dfiminal. Its impact vis-a-vis the
means of the criminal should be taken into accofbtany rate, the full amount of the
fine should be paid up in three years period rdgasdof its extent and the situation of
the criminal.

Sometimes, criminals may not be willing to pay fiae provided under article 93
although they have the capacity to pay. Under stidumstances, the court that has
imposed the fine can order the seizure and disposif their properties. Article 94(1)
stipulates thatvhenever fine is not paid forthwith, the court meguire the criminal to
produce such sureties or security as is sufficiergnsure the payment of the fine within
the stated period and the security or security lshal determined having regard to the
circumstances of the case, the condition of theio@&l and the interests of justicEhe
bottom-line is if the criminal cannot pay fine favtith he may be given sometimes to pay
it. But if the court has suspicion that he may pay the fine, it can require him to
produce guarantee for the payment of the fine. fdtere and extent of such guarantee
(surety or security) must be determined by takimg consideration the circumstances of
the case, the condition of the criminal and theriggt of justice. For instance, if the crime
committed is relatively serious, the guarantee to@yhigher. If, on the other hand, the
criminal is poor, the guarantee may be lower. A# same, in either case, the guarantee
must be able to oblige the criminal to pay the fiheshould not be something that the

criminal can forfeit instead of paying the fine.rFastance, if property security is
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produced and the value of this property is less tthee amount of the fine imposed
(although there are other options), the criminah c@mfortably afford leaving the
property to the court to order its sale. So, inittterest of justice, and whenever possible,
the nature and value of the property to be seihedld not be less than the amount of the
fine to be paid.

Corollary to what has been said above there areitwpmrtant questions that come to
one’s mind. If it is necessary for a court to ordlee seizure and disposition of an
offender’s property in default of payment of finean do so. However, the first question
is whether or not it can order the seizure andadigjpn of a property whose value does
not correspond or nearly correspond to the amotitiieofine amidst other options; and
the second question is whether or not the courtotear the seizure and disposition of
the offender’s property whose value correspondsearly corresponds to the amount of
the fine yet to which the offender has specialchtt@ent (sentimental property) in the
presence of other options. For instance, can at @yder the sale of someone’s house
instead of a car assuming that the house is mduabia to the offender than the car
although the value of the car corresponds or neargesponds to the amount of the fine?
As provided under article 87 of the Criminal Codlee imposition and application
[execution] of every penalty shall be compatibléimarticle 1 of the Code. Article 1, on
the other hand, stipulates that punishment is meahtive deterrent or/and reformative
effect. Hence, the application of any penalty shalin conformity with either of the two
ideals. But if the answers to the above queriesratiee affirmative, then, it will be clear
that the court is ordering the application of finadictively (retributively). Accordingly,
the queries demand negative answers. That is to,raearts should not order the seizure
and disposition of offender’'s property whose vallges not correspond or nearly
correspond to the amount of fine if there are ottleoices. For instance, instead of
ordering the seizure and sale of an offender’s @poiishould order the seizure and sale
of his ox if the value of the ox can settle theefiimilarly, a court should not order the
seizure and disposition of an offender’s propeotyvhich he has strong attachment. For
example, if the property has passed to the offemlderugh generations, seizure and

disposition of such property should not take phackess there are no other choices.
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But one may be tempted to argue that courts carshadld be able to order the seizure
and disposition of any type of property in as l@sgit belongs to the offender regardless
of its price and the sentimental value it has ® dffender. This holds water because
deterrence, which is expressly recognized undeclari of the Code, allows over-
punishment so as to give punishment a maximum réetieeffect. Nevertheless, this line
of argument may not take us too far because thatignehere is not about over-
punishment. The court may impose excessive firtkaf is deemed to be in conformity
with article 1; rather, the issue here is aboubrifg the already imposed fine (whether
it is exorbitant or not). So, to give fine a maxmmudeterrent effect, courts can and should
reflect over-punishment in the fine they imposet imothe mode of its execution. In
default of this, the order to seize and disposefender’s property as explained above
would simply amount to acting retributively. Suctgament particularly fails to work
when the offender is young because the clear iotertf the law-maker in relation to

young offenders is to reform, not to deter or fatalagainst hirfi.
. Execution of other pecuniary penalties’

Although fine is the most important of all the peiauy penalties, there are other
pecuniary penalties recognized by the Criminal Cdde execution of these penalties

will be briefly considered below.
Forfeitur e (Confiscation)

The concept ‘forfeiture’ as punishment refers tiziag the property that is used to
commit a crime and the profit that is derived freach crime. This has deterrent effect as
it takes away the means of committing a crime friti® criminal and the benefit for

which the crime is committed. Similarly, it bensefthe government since the means and

" However, regard should be had to article 98(3) of the Code that prohibits the seizure and sale of
certain properties. See article 94(3) of the Code.

® See articles 53-55 of the Criminal Code

® For the discussion in this part, generally, see Dejene Girma Janka, Commentary on the New
Criminal Code of the Federal Democratic Republic of Ethiopia: A Handbook, 2008, (Unpublished,
Faculty of Law, Jimma University), p 170-172
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the profits forfeited can be used or stldror example, by seizing contraband goods
governments get much money by selling the goodsil&iy, if means like cars and ship
are involved, the confiscation and sale of them lrihg good income to a government.

Therefore, forfeiture affect to both legally anleégally obtained properties.

Forfeiture, in its widest sense includes confismatBut in our criminal system, forfeiture
is made not to include confiscation and as suchwioeare separately recognized under
different provisions (article 98 and article 10@). relation to confiscation, the Code
stipulates that, first of all, any property that tieriminal has acquired, directly or
indirectly, from the commission of a crime for whice is convicted should be
confiscated (Article 98(2)). No one is allowed tgay the fruits, direct or indirect, of his
criminal act. Interestingly, the confiscation othyroperty should be ordered in addition
to any penalty to be imposed. Besides, the couyt onder the confiscation of the whole
or part of the other properties of the criminasifch confiscation iexpressly provided
This refers to the confiscation of the property dngninal has acquired lawfully. For
example, if a person is using his car as a mearsonamit crimes like transporting
prohibited items the car may be confiscated. Thdiscation is, nonetheless, conditional
because it is possible only when certain conditievisch are listed under article 98(3),
are satisfied. For example, domestic articles nynmia use, instruments of trade or
profession, and agricultural implements, necesgaryhe livelihood of the criminal and
his family cannot be confiscatétlin the past, while such penalty could be imposed,
such conditions were attach&dAccordingly, criminals could be deprived of alleth
belongings if the crimes they committed would drgaich penaltySo, the penalty had
the effect of impoverishing criminals so that theguld start owning property from the
scratch. But one may question whether such penalybe used today in the light of the

duty to respect the human dignity of criminals.

' Thomas J. Gardner and Terry M. Anderson, P.171-172

! For the rest of the conditions attached to confiscation, read article 98.

'2 This is one of the oldest penalties in our criminal system that the Criminal Code has retained.
See Aberra Jambere, The Legal History of Ethiopia (1434-1974), p 199
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In relation to forfeiture, the Code, under artitlé, provides that all benefits, material or
financial, given or to be given to the criminal sltb go to the state. If the material
benefits derived from the commission of a crimendo exist in kind, the receivers will
be made to refund the values thereof. But if thetim from whom the benefits are
derived is known, the benefits returned will not tgothe state but to him. Therefore,
ultimately, forfeiture as one of the pecuniary m&as to be taken against criminals has a
victim rehabilitation impact whenever possible;ttisa there is going to be restorative or

reparative justice.
Sequestration of Property

Sequestration refers to the act of taking contfothe property of a criminal. In our
criminal system, such penalty can be imposed amdggd only for serious crimés.
The Code stipulates that the property of a crimwlab is convicted and sentenced in his
absence for conspiring or engaging in hostile against the constitutional order or the
internal or external security of the state may bguestrated in addition to any other
penalty. Trial in absentia, on the other hand, assible only if the crime committed
entails rigorous imprisonment not less than twetears or the criminal committed an
offence against the fiscal and economic interesthef State and that entails rigorous
imprisonment or fine exceeding five thousand [Ephao] dollars** If these requirements
are met, sequestration can be used as one of thmipey penalties. Then it should be

effected in accordance with the conditions proviftectonfiscation”
8.1.2 Execution of Sentence of Compulsory L abour
As the discussion in Part | has revealed, therediferent grounds on which the

imposition of the sentence of compulsory labour banjustified. Firstly, it can be a

substitute for finé® secondly, it can be a substitute for simple inprisent at

'3 Article 99, Criminal Code

4 See article 161(2) of the 1961 Criminal Procedure Code of the Empire of Ethiopia.
!% See the discussion made before in relation to article 98(3)

'® See articles 95 and 96 of the Code
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sentencing stag¥: and, thirdly, it can be a substitute for simplepiisonment at
execution stag® As far as the mode of enforcement of compulsdopla is concerned,
there are somewhat different forms depending on (amg how?) it is imposed. For
instance, if the sentence is imposed in accordanttearticle 95 and 96 of the Code,
then, the enforcement takes the form of makingctirainal work for theStateor for any
other public authority® As far as the type of work is concerned, it isouffte court to
determine in as long as the criminal is capable@esforming it. For instance, the court
may order a person to serve as a guard of a gigbal& administration if it thinks that
this can serve the purposes of punishment. On ther dvand, if the criminal is a
professional in a given field, then the court mageo him to render service to any public
authority in his field of specialization withoutyraent therefor. This is so because one of
the justifications behind the sentence of compyldabour is using the skill of the
criminal than locking him up in a prison. Howeveuch labour should still take the form
of punishment so as to achieve the purpose of por@st. In any case, although the
duration of such labour can be fixed by having réga the amount of the fine converted
to compulsory labour, articles 95 and 96 stiputhgg it should not last more than two

years; otherwise, the criminal may be reducedrteee slavé’

Interestingly, article 97 of the Code stipulateattthe enforcement of the sentence of
compulsory labomaybe suspendé@dif the criminal is unable to serve the sentence du
to illness (article 105), his poverty, his familpligation, his state of health or for any
other good cause. Article 105 stipulates that mio&l who falls ill during the period of

his sentence of compulsory labor should not beireduo work until he recovers. After

7 See articles 103 and 104of the Code

'® See article 107 of the Code

!9 Article 167(2) of the Code prohibits the substitution the sentence of compulsory labour for fine
in relation to young criminals. Hence, it is not possible to discuss how such labour will be
enforced on them.

% sSee article 18(2) of the Constitution which prohibits enslaving persons by any person.

2 It must be borne in mind that suspension here is different from suspension in the form
probation or parole (to be discussed later on). In the former case, sentence is suspended
because there are problems which make its enforcement either impossible or difficult. So, the
enforcement of the sentence will resume upon the disappearance of the problem necessitating
the suspension. In the later case, suspension aims at providing for the chance of rehabilitation
and the punishment to which a criminal is sentenced will not be executed if the suspension period
is effectively undergone.
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his recovery, he will be required to resume doimg $ame work provided that he can
perform the work. If he cannot do the same jobsiheuld be given another work which
is compatible with his state of health and persairaumstance. However, the provision
states that the criminal may be exempted from damgother work if it is impossible to

require him to work any type of work.

Similarly, if the criminal is poor and he has toppart himself, then, the court may
suspend the execution of the labour. If the crifférfamily obligation makes him unable
to do compulsory labour the court may once agaspeund his sentence of compulsory
labour. At this juncture, it should be noted thede offamily obligationis broad and
may include not only providing financial supporttlaiso other kinds of supports. For
instance, if due to the sickness of her husbandwdmtaking care of her little baby, the
criminal has to attend her little baby and she oafind a substitute for her husband, the
court may suspend her sentence of compulsory laloowsometimes. The other ground
of suspension article 97 explicitly states is th&tes of health of the criminal. If the
criminal’s state of health warrants the suspensibthe enforcement of the sentence of
compulsory labour, the execution of the sentenae lma suspended so long as the
criminal continues to be in that state. For examipléhe criminal sustains employment
injury that has incapacitated him from serving &&ntence of compulsory labour, the

enforcement of his sentence can be suspeffded.

At this point in time, it is necessary to pondepuatbfew points. Firstly, the list under
article 97 is not exhaustive in relation to thewgrds for suspension of the enforcement of
the sentence of compulsory labour. The provisiatestthatny other good causean be
used to issue order of suspension. Symbd causesay include pregnancy, old age and
national calf® If the criminal is a pregnant woman and she isuabm delivery, then, the
court may grant an order requiring the suspensidheenforcement of the sentence of
compulsory labour. Similarly, if the criminal iscblnd becomes unable to perform the

%2 such injury can be employment injury that can be sustained while the criminal, for example, is
working in a factory for the State. It can be temporary or permanent, or partial or total.

% One may argue that disablement can be embraced by the term state of health the article has
used. But it must be known that this term does not refer to illness because that part is covered
under article 105 to which article 97 makes cross-reference.

112



compulsory labour sometimes later, the sentencebeasuspended. Further, if there is a
national call and the criminal has accepted sudh tte court that has ordered the
enforcement of the sentence of compulsory labour issue an order requiring the
suspension of its the executitiiTherefore, it is possible to come up with as mgogd

causes as possible to have an order requiring ubpeasion of the execution of the

sentence of compulsory labour.

Secondly, article 97 gives courts discretionary @ovwo suspend the execution of
sentence of compulsory labour by using the vedyeven when the grounds expressly
listed exist. The only exception pertains to illmess stipulated under article 105.
Meaning, if the ground necessitating the suspensialiness, the court does not have
discretionary power but an obligation to order $hepension of the execution of sentence
of compulsory labour. As far as the other grounds @ncerned, the court enjoys
discretionary power. But it can be argued that mgkfor instance, a person whose state
of health is not fit for work (because he has sosthinjury, for example) amounts to
inhuman and degrading treatment and such treatrmerhe other hand, is prohibited by
the Criminal Codé’ the Constitutiof? and other international human rights instruments
ratified by Ethiopi&’ The same argument applies if a person who is padrcannot
support himself save by working on daily basis iadm to work compulsorily and
without suspension. Hence, from this perspective,use of the verimaydoes not seem
tenable. However, philanthropically, it can be aguhat the court will always grant an
order of suspension of the enforcement of compul$abbour if the condition of the
criminal warrants it; hence, there will not be gmmpblem if they courts are given such

discretionary power.

Thirdly, although article 97 authorizes the suspem®f the sentence of compulsory

labour, it does not provide for the duration oftsstispension. Hence, one may wonder

! This is true if the criminal has not requested the court to convert his work to serve the State
during national call or if the requested is declined by the court.
25 :

Article 87, second paragraph
%% See article 18 of the Constitution
7 see, for example, article 7 of the ICCPR, article 5 of the African Charter on Human and
Peoples’ Rights.
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for how long the suspension can stay. Logicallg,dhder of the suspension should last in
as long as the good cause necessitating the sispeasists. For instance, if the
suspension is granted because the criminal is pregand she is about to delivery, the
suspension order can stay for about three morikbantiaternity leave (one month ahead
of delivery and two months after delivery). Simijarf the suspension is due to family
obligation, then the suspension can be ordered snth obligation is discharged.
Further, if the state of health of the criminal Haggered the suspension, then the
suspension should last until the state of healtth@fcriminal becomes fit for performing
the sentence of compulsory labour. However, theeiss not as easy as it sounds at first
glance. Some of the good causes may not disappeartbey happen. For instance, let us
consider old age and disablement as good causebfaining order for the suspension
the execution of sentence of compulsory labourefspn who has become old will never
become adult again. Hence, suspension, assuminhgt tb@n be granted based on this
ground and the sentence can also be imposed onpssshn, will have the effect of
terminating the execution of the sentence of cosgwyl labour. Likewise, if the
disablement the criminal has sustained for whates@&son is permanent and total, there
is no way that the criminal will be able to resugiperforming the sentence of
compulsory labour. Hence, suspension on these #ref similar grounds implies the
total cancellation or discontinuance of the exexubdf the sentence of compulsory labor.
Should, under such circumstances, the sentencempusory labour be converted to
other sentences such as simple imprisonment? Gale & of the Code and article 22 of

the FDRE Constitution be of any help here?

At times, compulsory labour may be imposed as @eser from the very out set. As
discussed before, such situations are regulatedruanticles 103 and 104 as discussed
before. In this case, the enforcement of the seetesf compulsory labour is a bit
different from the enforcement of compulsory labdlat is imposed in lieu of fine.
Firstly, if the criminal is not a danger to the isbg, article 103(1) provides that he can be
sentenced to compulsory labamithout restriction of his personal liberty'et, he has to
be supervised since he is not innocent and thet ealirdecide on the nature of the

supervision that is required in the light of thergmses of the Criminal Code
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(punishmentf? In this case, article 103(2 and 3) provides ttlapending on the decision
of the court, he will be required to work at theag# where he normally works or is
employed or in a public establishment or public kgorinterestingly, unlike a person
performing compulsory labour in lieu of fine, supbrson will be entitled to at least
three-fourth of his wage or the profits from hisrwoHence, the limitations here are;
firstly, the criminal will not be entitled to theilf wage or profit accruing from his work.

An amount not exceeding one-third (to be fixedhea judgement requiring the labour) of
his wage or profits should be deducted and fordeitethe State. Secondly, the criminal
will not be at liberty to change his place of warkemployer or establishment or type of
work at will unless he has authorization from tleire. In any case, compulsory labour
imposed in accordance with article 103 of the Codeg last from one day to six months
and sub-article (3) obliges the court to fix suehradion in its judgment. One obvious
reason why the condition of the enforcement of calsgry labour under article 103 is
more lenient than it is under articles 95 and 9hésgravity of the crime committed and
the personal circumstance of the criminal. Crinsrfalling within the purview of article

103 are not dangerous to the society and the crilnggscommit are also non-serious.

Interestingly, if the circumstance of the case equires, article 104 provides that
compulsory labour that is imposed in accordancé waiticle 103 may be executedith
the restriction of the personal libergf the criminal. For example, if it is necessaoy t
keep the criminal away from unfavourable surrougdisuch as drinking establishments
or to isolate him from undesirable company such gsoup of bad persons, the court can
order the execution of compulsory labour with rieibn of his personal liberty. Such
restriction is particularly desirable for the religdtion of the criminal. Yet, the court
should determine the nature and duration of sudftrickon having regard to the
circumstances of the case. For instance, the coaytrequire the criminal not to leave a
particular place of work (say, Jimma University) to remain with a particular employer
or establishment (say, MEDROC ETHIOPIA), or withdaaving his residential area

(say, Bahir Dar) under the supervision of governnuoéficials. If any of these conditions

8 See article 103(3) of the Code
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are not complied with, then, the compulsory labeilrbe replaced by imprisonment for
the unfinished time of compulsory labdir.

As far as the suspension of the enforcement ofsdmtence compulsory labour that is
imposed under articles 103 and 104 is concernexl dibcussion made in relation to
article 97 equally applies. That is to say, if greunds that are mentioned under articles
97 are present, then, the execution of the sentefceompulsory laboumay be
suspended. But if the ground that is mentioned uadele 105 (illness) is present, then,

the executiorshouldbe suspended.

Finally, it is important to remember the discussioade previously on the possibility of
using the sentence of compulsory labour eveni# itot initially imposed. This happens,
as stipulated under article 107 of the Code, whba éenforcement of simple
imprisonment that does not exceed six months ispogsible or not conducive for the
reform of the criminal. Under such circumstanceticla 107 requires the execution of
the compulsory labour in accordance with articlé8 and 104, not in accordance with
the provisions of article 95-97. Therefore, the pafeory labour can be imposed with or
without restriction of the personal liberty of tekeminal but subject to supervision in
both cases and it may extend from one day to sixtihhso However, although it is
recognized as one of the principal penalties falir@ary crimes, the use of compulsory
labour in practice is very rare. As a result, iswet possible to observe how sentence of

compulsory labour is executed in practite.
8.1.3 Execution of penalty entailing loss of liberty (imprisonment)
As stated before, criminal sanction affects noydhé property of a criminal but also his

liberty; and one of the ways of affecting the cnalis liberty is by sentencing him to

imprisonment. Actually, imprisonment as a punishmen imposed only when the

* See article 104 of the code

% On this point, | was able to interview many judges who come from different parts of the country
such as Oromia, SNNP and Gambella Regions and who are degree students in the Faculty of
Law of Jimma University. The identity of these judges remains unrevealed because they wanted
to remain anonymous
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physical separation of the criminal from the socistnecessary for the protection of the
society. In this case, the court that has convietgmerson and sentenced him to prison
terms should give warrant for his admission toiagor in default of which he will not be
imprisoned® Upon his admission to a prison, a criminal becompssoner. Therefore, a
prisonef? is a person who is convicted of committing a criam who is serving a

sentence of imprisonment passed against him by aathorized by law’

During the execution of sentence of imprisonmenprigoner has, regardless of his
conviction, the right to be treated with conditimfgespect for human dignif.This is a
very broad right and it entitles a prisoner to motieer rights. For instance, a prisoner
cannot be starved because starving a person isacpmd human dignity (right to food).
His health cannot be endangered because thatoicatgrary to human dignity (right to
health). A prisoner cannot be made to spend nightside because such treatment is
contrary to human dignity (right to get accommoaiatiln general, a prisoner should be
treated like a human being, not as a sub-humariuceealhat is why article 37 of the
Federal Prisons Commission Establishment Proclamagixplicitly and categorically
states thatany treatment or act that is inhuman or that viemthuman dignity is
forbidden.After all, the treatment of prisoners should faatk their post-release respect
for law and rehabilitation towards self-supportingintegration into society. This
implies that prisoners are not detained to have thenan dignity violated but to make
them fit to communal life by providing them withrtan rehabilitative and/or deterrent
treatments. Hence, the execution of sentencesliagtéoss of liberty should always be

compatible with respect for human dignity. To tkisd, the following basic principles

% Federal Prisons Commission Establishment Proclamation, Proclamation No. 365/2003, Article
23

% For the purpose of this material, the term prisoner does not include those who are not
convicted for committing crimes even if they are detained together with others. For example, it is
also possible to have some people imprisoned because they could not discharge their civil
liabilities like contractual obligations. (In fact, such imprisonment or detention is prohibited under
article 11 of the ICCPR which is part of our law via article 9(4) of the Constitution.) All the same,
these types of prisoners are excluded from the scope of the term prisoner in this discussion.

* Federal Prisons Commission Establishment Proclamation, Proclamation No. 365/2003, Article
2(2)

% See Federal Prisons Commission Establishment Proclamation, Article 22(1), and the other
legal documents mentioned before.

% Federal Prisons Commission Establishment Proclamation, Article 22(2)
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should be adhered to by those who are in chargafofcing sentences of imprisonment.
Any execution of sentences of imprisonment conttargne or more of these principles

will not be appropriate.

Place of execution

The Criminal Code requires that criminals shouldnmarcerated in a ‘special’ prison for
the protection of the society. Article 106(2) statbat sentence of simple imprisonment
shall be served in such prison or in such sectenebf as is appointed for that purpose.
This stipulation conveys that a person who is ser@é to simple imprisonment should
be imprisoned and the imprisonment must take pilaee prison. Hence, in principle, a
person should not be made to serve his senteringpasonment elsewhere such as in his
home or perhaps in hotels or religious institutidBsch other places are not suitable to
serve the purpose(s) of simple imprisonment. lati@h to the enforcement of the
sentence of rigorous imprisonment, too, the Crilni@ade envisions, under article
108(2), the use a prison though a different ongoRius imprisonment is a penalty that is
used only when the crime committedvisry graveand the criminal is alsparticularly
dangeroudo the society. As a result, this punishment isnded to provide for thgtrict
confinemenof the criminal to accord special protection te ociety. This implies that,
unlike simple imprisonment, there will be no podgip of converting rigorous
imprisonment to other types of penalties such aspedsory labour or finé® For that
matter, article 108(2) of the Code expressly stttas the conditions of enforcement of
rigorous imprisonment are severer than those oplsirmprisonment. Hence, some of
the better treatments available to those criminaésving sentence of simple
imprisonment may not be available to criminals Beyvsentences of rigorous
imprisonment. For instance, if criminals who arerveg sentence of simple
imprisonment are allowed to have visitors threesdaweek, those serving the sentence
of rigorous imprisonment may be allowed only ongeai week. The condition of the

prisons should also be more unfavourable than tiposeided for the enforcement of

% Article 108(1) expressly provides that the strict confinement of a criminal who is sentenced to
rigorous imprisonment does not affect the possibility of releasing him conditionally.
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sentence of simple imprisonment. However, utmost saould be taken not to worsen
conditions of enforcement of rigorous imprisonmeatas to elevate it to the level of
torture or inhuman and degrading treatment or unént. Such treatment or punishment
is strictly proscribed by the Constitution as wesl different international human rights

instruments Ethiopian has ratifiéd.

In any case, when it comes to the reality, senentsimple imprisonment and rigorous
imprisonment do not seem to be executed in diftepeisons or sections thereBfAt
least at some places, all kinds of prisoners ararierated in the same sections or Halls.
So, given the existing realities in our countryeanay argue that it suffices if prisoners
serving sentence of simple imprisonment and rigeimprisonment are kept in different
sections of the same prison since the conditioth@fenforcement of their sentence can

still be made different.

Non-discrimination

Article 24 of the Federal Prisons Commission Esshbhent Proclamation prohibits
making any distinction among prisoners on grourfdgeader, religion, political opinion,
nation, nationality, or social origin. Making disttion on these grounds is by no means
relevant to achieve any of the purposes of imprisamt and that is why the law prohibits
discrimination based on these grounds. The dispdtiun that is envisaged by this
stipulation is known as ‘unfair discrimination’. iBhmeans, the Proclamation does not
proscribe discrimination at all but unfair discrimation. For instance, if two prisoners
committed two crimes and the gravities of thesenes are different, then, the two

prisoners may be treated differently in the couc$eexecuting their sentences of

3 See, for example, article 18(2) of the Constitution, article 7 of the ICCPR and article 5 of the
ACHPR

% In relation to this, | made discussion with some judges who work in different parts of the country
and some people who take part in the execution of sentences of imprisonment in Jimma town.

% At this juncture, one may argue that the current economic reality of our country does not allow
the establishment of different prisons for the two categories of prisoners at all places. For that
matter, those who are detained (not even sentenced) are sometimes or even commonly
(depending on places) kept in the same place with those who are sentenced to jail. This fact
shows how acute our problem of prison space is.
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imprisonment. Hence, discrimination between the tway be inevitable and such
discrimination, which is known as ‘fair discriminat’, is not prohibited under article 24
of the Proclamation. Because there is a legitinpatpose that can be served by making
distinction in the course of enforcing their setn Incidentally, it is necessary to note
that article 24 provides for an exhaustive listgnpbunds on which discrimination is
prohibited. However, since article 25 of the Cansiton prohibits (unfair) discrimination
on any grounds, then, it can be argued that usleds discrimination is necessary for the
achievement of the purposes of punishment, disndtion among prisoners on grounds
mentioned or envisioned under article 25 of the Kfitution is prohibited. Fore example,
it is not possible to give good cells to those ahe red while bad cells are given to those
who are black. This is discrimination based on goland article 25 specifically and

unconditionally proscribes it.

At this point in time, it is worth considering thdite UN General Assembly adopted a
resolution, Resolution 45/111, on tBasic Principles for the Treatment of Prisonéns
1990. According to this Resolutioaxcept those limitations that are demonstrably
necessitated by the fact of incarceration, all pniers shall retain the human rights and
fundamental freedoms set out in the Universal Datlan of Human Rights, the
International Covenant on Economic, Social and @alt Rights and the international
Covenant on Civil and Political Rights and the @pal Protocols thereto, as well as
such other rights as are set out in other UN Covesi& What this in effect means is that
prisoners should be treated like non-prisonersaas$ the enjoyment of their rights is
concerned except those rights which cannot be edjdyecause their incarceration
inhibits such enjoyment. For instance, the righliterty and privacy cannot be enjoyed
by prisoners like other persons. Yet, they canyengrtain rights such as the right to life
like any other innocent persons. Similarly, they @mjoy the right not to be unfairly
discriminated against at least among themselveshé course of executing their
sentences.

“° General Assembly Resolution, Basic Principles for the Treatment of Prisoners, A/RES/45/111,
Adopted at the 68th plenary meeting, 14 December 1990
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C.

Segregation

Segregation refers to the act of separating aratntient of some people from others.
Under article 110 of the Criminal Code, the segtiegeof some prisoners from others is
authorized on certain grounds. Article 25 of thedRPmation also provides for the

separate accommodation of prisoners. But the gotordsegregation under the two laws
differ a little bit. The Criminal Code recognizesrde grounds-two expressly and one
impliedly-for the purpose of segregation. Under Breclamation, however, the grounds
seem broader because it is opened ended. Accdalihg Code, segregation grounds are
sex, type of imprisonment and age. According toRheclamation, they include sex, age,

offences andimilar factors

According to both laws, regardless of the type rapiisonment that is being served,
prisoners of different sexes should be kept inedéffit prisons or sections therébThey
prohibit mixing up male prisoners with female prises and require their
accommodation in different premises or sectionsetbfe The reason is self-explanatory:
accommodation of persons of different sexes irstme premise or sections thereof may
(will) entail problems such as rape. Hence, sedgi@gaan be used to avoid ‘in-prison’
offences.

The other ground of segregation both the Code lamdPtoclamation expressly recognize
is age These laws require the segregation of offendengirgy the sentence of rigorous
imprisonment or those who are sentenced to stacfirement from minors (criminals
who have not attained the age of eightéémjoreover, article 36(3) of the Constitution
stipulates that juvenile offenders admitted to edtive or rehabilitative institutions shall
be kept separately from adults. The underlyingaedeere is the fact that the chance of
rehabilitation of persons who have not attainedattpe of eighteen is very high while this
likelihood of reform may be reduced or even elinohif they are mixed up with other

*1 One may wonder why the Code does not provide for the segregation of gays from others but
the logic seems easy: homosexuality is not legal in our legal system. Hence, there is not need to
take measures to protect gays by requiring their segregation from others.

*2 See article 110(2) of the Criminal Code and article 25(2) of the Federal Prisons Commission
Establishment Proclamation
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criminals who are serving sentence of rigorous isgmment or sentenced to special

confinement.

Further, the Criminal Code tacitly recognizes thygetof imprisonment as a segregation
ground. Under article 106(2), the Code stipulatest fprisoners serving sentence of
simple imprisonment shall serve the sentence ih puison or in such section thereof as
is appointed for that purpose. Similarly, artic@8(2) of the Code requires that prisoners
serving sentence of rigorous imprisonment shoutdesthe sentence in such prisons as
are appointed for that purpose. The implicationehisr that there are two different
prisons: for prisoners serving simple imprisonmantl prisoners serving sentence of
rigorous imprisonment. So, the two categories a$gmers should be separated and
accommodated differently. As a result, the executibthe sentence of those prisoners
serving of simple imprisonment should not take @lat the same prison or sections
thereof with those prisoners serving rigorous isgmiment. The rationales behind such
segregation seem obvious. Firstly, those who arteseed to rigorous imprisonment are
particularly dangerous to the society while thos@oware sentenced to simple
imprisonment are not serious dangers to the soditgpce, when the two categories of
prisoners are mixed up, criminals serving sentesfaggorous imprisonment may spoll
criminals serving sentence of simple imprisonmemid @onsequently annihilate their
chance of rehabilitation. Secondly, since the domas of imprisonment of sentence of
rigorous imprisonment is severer than that of sémiphprisonmerif those who are
sentenced to sentence of simple imprisonment shoatdbe subjected to the same
conditions with those who are serving sentencegofrous imprisonment. In fact, it may
be said that different treatments can be grantedhéotwo categories of prisoners
although they are kept at the same place. But sughment does not to go too far
because even the prison for particularly dangercimminals by itself needs to be
established in an environment which offers severadition so as to deter/reform them
but without affecting their rights to have theimhan dignity respected.

3 See article 108(2), second paragraph.
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Related to segregation of prisoners based on the @§ sentence is the segregation of
prisoners on the basis of the types of offenceg doenmitted. The Criminal Code does
not specifically mention this ground although oa@ argue that segregation on the basis
of the type of the sentence a criminal serves pelude it. For example, according to the
Proclamation those prisoners who committed homicde be segregated from those
prisoners who committed theft and their sentenoebeaexecuted in different premises or
sections theredf!

Interestingly, unlike the Code, the Federal Priso@emmission Establishment
Proclamation is open-ended in relation to the gdoahsegregation. It states that other
similar factors can be used to segregate prisoners and enforae siatence. The
guestion then is what thesanmilar factorsinclude. For example, if certain prisoners are
misbehaving and disturbing the tranquillity of atlpgisoners, then, such prisoners may
be segregated from others and have their sentenaazited in a different prison or
sections thereof. That is a simpler example ofgifeeind envisaged under article 25(2) of
the Proclamation. But one may wonder whether sughession includes grounds like
HIV/ADIS. For instance, iDavis v Hoppercasethe High Court of the State of Alabama
declined to challenge the decision or policy ofl@ma prison officials segregating HIV
positive prisoners from othef3.Hence, according to the decision of the courts it
justified to segregate HIV positive prisoners frathers and enforce their sentences
accordingly. However, the use of such ground toeggge prisoners is subject to serious
challenge. It is argued that prisoners with HIV @donot be treated as high security risk
because of the HIV since, in a normal prison sgitthe risk of HIV transmission is
almost non-existent and hence they pose no dinegat to other inmates or st&ffwhen

it comes to Ethiopia, one can argue that nothinfpénproclamation seems to prohibit the
use of HIV/ADIS as a ground for segregation in toe@irse of executing the sentence of

imprisonment. Yet, such argument can be challengedthe basis of at least two

* However, this may not be the case at all times. For example, in accordance with articles 665
and 541 of the Criminal Code, the same type of imprisonment; that is, rigorous imprisonment, can
be imposed whereas the crimes are different-theft and homicide.

5 High Court Refuses Appeal by HIV-Positive Inmates Segregated in Alabama Prison,
http://www.thebody.com/content/art6954.html, accessed on 05-07-2008

* As above
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constitutional prohibitions. Firstly, article 25 tife Constitution prohibits discrimination
on grounds such as race, age, and health $falience, discrimination based on HIV
status can be said contrary to this constitutigmaVision provided that the HIV-positive
prisoner does not pose direct threat to other pesoor prison staff. Secondly, treating
HIV-positive prisoners as high security risk mayocamt to inhuman and degrading
treatment and such treatment is also prohibiteceuadicle 18(2) of the Constitution.
Thus, it can be argued that segregation based ¥nstdtus cannot be sustained in our
legal system. Accordingly, the execution of thetepoes of both HIV positive and HIV
negative prisoners should take place at the saawe girovided that there are no other
grounds for segregating them.

Standard of prison life

The Proclamation provides that prison premisescamipounds should not be hazardous
to health; and prisoners shall have fresh air arfficient light**This provision imposes
duty on prison administration in particular and tgevernment in general not to
jeopardize the health condition of their prisongostake care of their prisoners’ right to
health). As such, it is a necessary accompaninoeattticle 22 of the Proclamation which
provides that sentence of imprisonment should leewed with due regard to the human
dignity of the prisoners and also in such a way thair post-release rehabilitation is
facilitated. In fact, this does not mean there &hdae no change in the treatment of
prisoners. Under article 26(2), such change isai#éd in as long as it is compatible
with human dignity and prisoners’ post-release mefdion. For that matter, it is
mandatory that the accommodation of prisonersrenged with due regard to the good
conducts they manifest and also their repentancthécrime committed. This is meant
to motivate a positive spirit towards reform andhadeilitation and prisoners will be

competing among themselves to get better treatihsath variation is possible.

*" Health status and age are not grounds expressly mentioned under article 25. However, they
are embraced by the broader term any other ground the article uses. Hence, any discrimination
based on HIV status is proscribed under article 25 if there is no direct threat the HIV-positive
prisoners pose to other prisoners or prison staff.

*8 See article 26(1) of the Proclamation
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The other stipulation in relation to the executafrsentence of imprisonment pertains to
food and health care provisions. The proclamatiates under article 27 that prisoners
should be provided witufficientfood andsufficient and necessaryedical treatment
that, as much a possible, enable the maintenantleeofhealth. This implies that the
execution of sentence of imprisonment should natlire deprivation of food and health
cares. Interestingly, the Proclamation states ttatfood provision should bsufficient.

Of course, what is sufficient may be a matter dhmm because at times prisoners may
want to eat three times per day while they (an@rmopieople, say, in their locality,) do not
eat three times but twice a day before they wecargerated. Moreover, the health care
should besufficientand necessaryThis means, prisoners need to get medical abrenti
whenever they need it and such attention shouldhdmessary; that is, it should be
pertinent to the needs of their problems. The ugiohgy justification here is the fact that
since they are deprived of their liberty they canpmvided themselves with food and
health care to sustain their life. Hence, in thesemloce of such obligation on the
government, sentence of imprisonment would havestfeet of death penalty because to
get rid of some prisoners the only thing the gorent has to do is denying prisoners
sufficient food and sufficient and necessary heecdite.

In general, the standard of living that is providaeddifferent laws particularly under
article 11 the International Covenant on Econor8mgial and Cultural Rights should be

adhered to in the course of enforcing the sentehiraprisonment?

9 paragraph 5 of the UN General Assembly Resolution on the Basic Principles for the Treatment
of Prisoners stipulates that prisoners retain the human rights and fundamental principles
enunciated in the UDHR and other international human rights instruments their states have
ratified. Hence, as a member of the UN, Ethiopian is required to live upto the expectation of the
UN General Assembly with regard to the treatment of prisoners. Accordingly, it can be argued
that our prisoners maintain their human rights and fundamental freedoms recognized in the
human right treaties Ethiopia has ratified save those limitation which are demonstrably
necessitated by the fact of their incarceration.
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E.

Accesstovisitors

Prisoners do have the right to access to visifbnss right is the right to communicate
with spouses [or partners], close friends, friemdsdical doctors, legal counsellors and
religious leaderd’ This implies that the execution of sentence ofrisgnment should
not take place in such a way that prisoners areoffurom the world outside prisons.
Hence, to the extent possible, the enforcemengmtesices of imprisonment should be in
line with prisoners’ right of access to visitors.or@omitantly, the Proclamation
recognizes prisoner’s right to impart informatianhis family or any other person about
his imprisonment or transfer from one prison tothac®” It may be necessary to transfer
prisoners from one prisoner to another for variseasons such as administrative
difficulties (like lack of enough bedrooms) or thehavioural change of prisoners (those
who are misbehaving or those who are behaving tekes). Under such circumstances,
those transferees should be able to tell anyonie Wieereabouts. Hence, the right to
impart information about one’s location or trangfewrery important for the exercise of
the right of access to visitors and the executgenaor prison administration should not

deny its exercise.

Obligation to work

Under article 111(1) of the Criminal Code, it igpstated that persons serving sentences
involving deprivation of personal liberty are unddsligation to work and such work is
an essential element of the sentence. The Proctamalso makes the same stipulation
under article 31. Accordingly, those prisoners sgyvsentence of imprisonment are
under obligation to work. This means, executiorthef sentence of imprisonment does
not simply imply detaining criminals but also magithem engage in difference works.
Criminals can be made to render different commusiyvices such as cleaning the
environment, constructing roads, and doing otheeld@mental activities as the director

of prisons may instruct.

0 See article 29 of the Federal Prisons Commission Establishment Proclamation
*1 See article 30 of the Federal Prisons Commission Establishment Proclamation
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Nevertheless, the enforcement of the obligatiowdok is not unqualified. It can only be

enforced if the prisoner is in a good health. Santyi, the work must be suitable to the
prisoners’ ability. For instance, if a prisoner Imad attained civil majority even if he has
attained criminal majority, the kind of works rergd of adult criminals should not be
required of him. Likewise, an old prisoner shoutit he required to perform works that
are normally performed by adult prisoners. The wotlggalification pertains to

reformation. The work to be assigned to prisondaukl be capable of reforming and
educating them. Further, as article 111(1) impliediquires, the working atmosphere by
itself needs to be conducive for the rehabilitatodrthe prisoners. If these requirements
are not met, then, hard work will not be requirégpsoners although it is an essential

element of their sentences of imprisonment.

Article 111(2) of the Code stipulates that priseneho are required to work may be
entitled to remuneration for their works if theiois and conducts are satisfactory. The
amount of such entitlement and the manner of itgm@at upon the release of the
prisoners will be regulated prisons regulations,. [Bobably, these entitlements may not
be given to prisoners while they remain thereine,hwhat is the relevance of such

entitlements in respect of prisoners who are seetéfor life?

Variation of conditions of imprisonment: Solitary Confinement and other

variations

With the view to achieve the purpose of rehabilitatand making criminals fit to normal
life upon their release, the conditions under whgdmntences of imprisonment are
executed may be changed in accordance with thdatémns relating to prisors. The
changed conditions may be detrimental or beneftoighe concerned prisoner depending
on the nature of the factors necessitating theatian of the conditions. For instance,

under article 112, the Code provides for the foltayvvariations in the condition of

*2 Article 112 of the Code; | tried to get this regulations with the Federal Prison Commission but in
futile.

127



enforcement of sentences of imprisonment. Firglg,prison administration may impose
solitary confinement on any prisoners, if it is egjent so to do, upon his admission to
prison. Similarly, it can impose such confinement any prisoner who is already in
prison if conditions so warrant. Yet, such solitapnfinement should not exceed three
months period? Limiting the time of solitary confinement is nortiyarequired of states.
For instance, paragraph 29(b) of the UN Standangirvim Rules for the Treatment of
Prisoners stipulates that the type and duratiopusishment which may be inflicted on
prisoners for disciplinary breaches shall alwaysdbgermined by law or regulations of
competent authority. In accordance with these S@hdlinimum Rules, the Criminal
Code enjoins that solitary confinement should tay $or more than three months period.
The prison administration should determine the edaration of solitary confinement, on
case by case basis, within the three months liftet aonsultation with a medical doctor
and, when necessary, a psychiatrist. The involvémemedical doctor and psychiatrist
is necessary because solitary confinement shoufardzeded by the examination of the
prisoner’s condition; that is, whether he will betho physically and psychologically able
to endure solitary confinement. Therefore, if thissgn administration gets confirmation
from medical doctor, and psychiatrist, when regijiiecan impose solitary confinement
upto the period of three months.

At this juncture, it is indispensable to consideme issues pertaining to the use of
solitary confinement. First of all, solitary condiment, which is also called ‘prison within
prison’>* is defined as a punishment or special form of isgmment in which a prisoner

is denied contact with any other prisoners, excgdinembers of prison staff.Such

*3 Standard Minimum Rules for the Treatment of Prisoners, Adopted by the First UN Congress on
the Prevention of Crime and the Treatment of Offenders, held in Geneva in 1955, and approved
by the Economic and Social Council by its Resolution 663 C(XXIV) of 31 July 1957 and 2076
§I4_XII) of 13 May 1977, require states to fix such duration by law

SOLITARY CONFINEMENT-PUNISHMENT WITHIN THE LETTER OF THE LAW, OR
PSYCHOLOGICAL TORTURE? Wisconsin Law Review, Vol. 223, Number 1, 1972, page 224. at
this point in time, it is worth considering that solitary confinement is different from segregation
although both involve human isolation because, firstly, segregation can take place in ordinary cell
while solitary confinement cannot and, secondly, those prisoners who are segregated can mix up
with prisoners in the same situations, for example, female prisoners with females and minors with
minors.
% Solitary confinement-Wikipedia, the free encyclopaedia,
http://en.wikipedia.org/wiki/Solitary confinment, accessed on 05-07 2008
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confinement can be imposed if the prisoner is dangeto or needs special protection
against other prisoner& For instance, if the prisoner is dangerous tdeilew prisoners

or he is fighting in a prison or he is capableeazfding crime groups even from within, he
may be subjected to solitary confinement. On theohand, if he is at high risk of being
attacked by other prisoners such as paedophilesitoesses, he can be subjected to
solitary confinement that is known aprotective custody Therefore, solitary
confinement has two basic purposes: controllingbtsieaviour of prisoners or protecting
prisoners. It is argued that the first purpose wdr&cause a prisoner who is isolated from

others would use his time to repent, pray and ifixspectiorr®

But the use of solitary confinement is subject ¢éoiais challenges. It is claimed that
solitary confinement is a form of cruel and unuspahishment because the lack of
human contact (and the sensory deprivation th&noffoes with solitary confinement)
has a severe negative impact on a prisoner's metattd that may lead to certain mental
illness such as depression and an existentiakctidileaning, solitary confinement can
entail psychological damage and letting such danteggoen is inhuman and unusual
punishment. Moreover, although it is used as a atedi discipline, solitary confinement
actually creates anger, hostility, aggression &ndlly, mental illness and even in some
cases leads to suicide or attempts thefedfhis means, the prisoner's chance of
rehabilitation will be affected seriously, if notrahilated, when solitary confinement is
imposed. That is actually why it is argued thaitap} confinement destroys prisoners
instead of rehabilitating prisonetsFurther, solitary confinement does not remove the

unwanted behaviour of a prisoner but only repregs#isat means, the behaviour is likely

%% As above
>"As above

Laura Sullivan, Timeline-Solitary Confinement in the uU.S. Prisons,
http://www.npr.org/templates/story.phd?storyld=5579901, accessed on 05-07-2008
%9 Solitary confinement-Wikipedia, mentioned above. Upon his release, the prisoner cannot adjust
to society because his emotional and mental mechanisms are adjusted to deprivation
circumstances; there is little tolerance for the myriad of sensory input in normal environment. The
prisoner’s anxiety becomes so great that he seeks a means to return to prison with its decreased
input and routine existence. See Thomas B. Benjamin and Kenneth Lux, Solitary Confinement as
Psychological Punishment, California Western Law Review, Vol. 13, 1977, p 273, 284
 Thomas B. Benjamin and Kenneth Lux, Solitary Confinement as Psychological Punishment,
California Western Law Review, Vol. 13, 1977, p 266.
®. As above, p 288
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to reappear once the confinement is remdVe@onsequently, the very purpose of using
solitary confinement to control prisoners’ behavwill be served only temporarily.
Because of these and other reasons, some people dangt the use of solitary

confinement should be abandoned while others dayuits reduced us®&

The other important issue in relation to the usesalitary confinement pertains to its
duration. If the duration of the confinement isden, its impact on a prisoner will be
graver. Hence, there should exist some kind oftéitian on the power of prisons to use
solitary confinement indefinitely. Accordingly, semlegal systems have imposed
absolute limitations in relation to the durationtbé use of solitary confinement while
others have not. The duration may extend from hoordays like two weeks, three

weeks, one month and the li&e.

Now, keeping in mind the above arguments agaifgaspconfinement, how should one
see the recognition of solitary confinement by tbede vis-a-vis the constitutional
proscription of inhuman and degrading treatmentponishment? It is true that the
Constitution does not tolerate inhuman and degrptteatment or punishment. Different
international human rights regimes also take thmesatand. Similarly, the Standard
Minimum Rules, under paragraph 31, provide that eruel, inhuman and degrading
punishment for disciplinary offences shall be coetglly prohibited. Likewise, in 1990,
the UN General Assembly adopted certain basic jplieg in relation to the treatment of
prisoners to, inter alia, humanize the criminatigesand the protection of human rights.
Accordingly, the very first provision of these mriples stipulates thatll prisoners shall
be treated with the respect due to their inherégnitly and value as human beingsThe
Federal Prisons Commission Establishment Proclamdtirther emphatically forbids
any treatment or act that is inhuman or contrarjiadman dignity. Therefore, the only
sane conclusion that can be drawn from the fachefCriminal Code’s recognition of

solitary confinement is that it is not consideredoe inhuman and degrading treatment.

%2 As above, p 266.

% As above, p 284

% As above, p 282-283

% General Assembly Resolution, Basic Principles for the Treatment of Prisoners, mentioned
before
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Probably, the way it is enforced can be inhumandegtading and that is not recognized
by the Code. For that matter, the Code uncondiliprm@quires the application of
penalties to be consistent with human digfftiNevertheless, if one argues that it is not
only the manner of its execution but also soliteopfinementper seis inhuman and
degrading, then, that part of the Criminal Codeogmizing solitary confinement will

become constitutionally ‘suspect’.

At any rate, leaving aside the controversy revgvaround solitary confinement, it is
important to note that prisoners who are subjetdesblitary confinement are obliged to
work. This is so because the obligation to worknsintegral part of sentences entailing
loss of liberty. Thus, a prisoner who is sententedolitary confinement should be
working either alone or together with others as rhaynecessary. For example, if the
prisoner is very dangerous to others, he may beinemtjto work alone. On the other
hand, if the prisoner is not dangerous and it igebed that making him work together
with others will contribute to the achievement bé tpurposes of punishment, then, he

will be made to work with others.

Solitary confinemenimainly represents the worsening of the conditions of reirig
sentences of imprisonment. On the other side offehee, article 112(3) of the Code
requires the improvement of the conditions of exeouof sentence of imprisonment of
those prisoners who are manifesting good condustifstance, the Code stipulates that
such criminals should be given favourable treatnantegards food, access to visitors,
nature of work and leisure. A prisoner who showsdyeonduct may be given better
access to food both qualitatively and quantitayiveéikewise, his days of visits may be
increased, for example, from two days per weeloto tlay per week. He may also be
given the chance to do better jobs such as intaliéevork than physical work. Further,
such prisoners may be allowed to have more leisone than others. For instance, when
other prisoners are required to work for six hoarsday, prisoners who manifest
promising rehabilitation may be required to workyofor fours hours a day. Hence, the

improvement in the conduct of prisoners is moreargling than remaining unchanged or

% See article 87 of the Code
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changing negatively. Interestingly, the Code sapes that such better treatments may be
further improved if the prisoner further improves good conduct (character) and with
the approach of his release. For instance, asethétrof the further improvement of his
conduct, the prisoner may be allowed to have adeek®d at any time he wishes, or to
go somewhere and come back in a given time likeewn hours or to have visitors on

every days of the week, or not to be required tckvao all.

Nevertheless, any such better treatment can belmsitm or suspended for a definite or
indefinite period of time in the case of abuse ersgtent misconduct of the prisoner.
That is to say, if the favourable treatment is canitributing to the rehabilitation of the

criminal, due to his conduct, and the criminalbsising it the more freedom he is granted
or misbehaving, then such better treatment canuspesded for sometimes. In grave
case of abuse or misbehaviour, and if it is deenekssary, the prison administration
may even withdraw such favourable treatment andentlaé prisoner join the group with

no such better treatment to restore his status quo.

Conversion of simple imprisonment to compulsory labour

As the previous discussion has revealed, the Cam@ode classifies sentences of
imprisonment into two: simple and rigorous. Both thfem can be executed by
incarceration. That is, bgonfining a criminal in a jail or penitentiafy for the time

courts stipulate. But, unlike the sentence rigonoysrisonment, there is another way of
executing the sentence of simple imprisonment. Gthier way of executing the sentence
of simple imprisonment is converting it to compuistabour. The mode of execution of
such compulsory labour has been discussed befaedation to articles 103 and 104 of

the Code. Hence, the repetition of the same digmugs this section will be otiose.

" Black's Law Dictionary defines incarceration as an act of confining someone in a jail or
penitentiary, p 522
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M ember s of the Defence For ce

The discussion made earlier on pertains to prisoméio are not members of the armed
force. As far as the prisoners who are the memblktse Defence Force is concerned,
article 114 of the Code stipulates that the exeautif their sentences entailing loss of
liberty should be enforced in accordance with #gutations governing military prisons,

camps or fortifications. Yet, in as long as ther@d conflict between the regulations and
the Code, some of the provisions of the Code oowgia of a sentence entailing loss of
liberty may be applied to prisoners who are the bensiof the Defence Force by way of

filling gaps in the regulations.

Moreover, the Defence Force Proclamation stipuldbed prison terms imposed on
members of the Defence Force may be served inamilior civilian prison§®

Accordingly, as long as their sentences are exddateivilian prisons, the members the
Defence Force can be subjected to similar modexefwdion and treatment with other
prisoners. That is to say, the execution of sem®iof both civilians and the members of

the Defence Force may take the same form.

8.1.4 Execution of Death Penalty

As the discussion in Part | has revealed, the tideath penalty as a criminal punishment
is one of the most divisive issue in the field afrgnal law. Likewise, the mode of its
execution is very divisive. As a result, it varfesm state to state. For instance, Saddam
Hussein, the ex-President of Iraq, was hung puyblici some states in the USA, death
penalty is executed by using electric chair. In e@mther legal systems, the use of lethal
injection to execute death penalty is adopted. Wdiaiut the stand of the Ethiopian
criminal system on the mode of execution of deathafty?® Firstly of all, death penalty
becomes enforceable only after it is confirmed by head of the state; that is, the

President of the country. If the criminal is themieer of the Defence Force, his death

% Article 35(1) of the Defence Force Proclamation, Proclamation No. 27/1996
% For the discussion on the execution of death penalty in Ethiopia, see generally Dejene Girma
Janka, p 176-179
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penalty should be first confirmed by the Commaridethief of the Armed Force (the

Prime Minister) and then by the President of thentxy.”® Secondly, it has to be carried
out by a humane means within the precincts of tisop. Thus, it cannot be executed by
using inhuman means such as hanging and mutildtiofact, which means is humane
and which is not is to be determined by the corexrnegional or federal prison

administration. Moreover, unlike the old systeng @riminal Code expressly proscribes
the execution of death penalty publicly. Therefaeriminal who is sentenced to capital

punishment cannot be killed at a public place.

At this juncture, one may wonder why the Code mibss the public execution of death
penalty. After all, the only reason (at least apregsly stipulated under article 1 of the
Code) why death penalty is imposed is to determiatecriminals from doing similar
criminal act. But if one argues that retributionais impliedly recognized principle of
punishment in the Code, then such confined exetwuialeath penalty may be justified.
On the other hand, it is possible to advance aptiifopic argument claiming that the
purposes of deterrence can still be served evdrath penalty is not executed publicly
because telling the public that somebody is killetause of the serious crime he has
committed by itself is deterrent. However, to le¢ fpublic see when it is carried out is
really more chilling than telling the public thatwas executed. Stated differently, what is
more frightening is what we see than what we h8ar. since deterrence by its very
nature appeals to the fear instinct of individuplsnishments should be enforced in such
a manner that their executions initiate the featimet of the public. Accordingly and
arguably, the prohibition of the Criminal Code @&lation to the public execution of death
penalty may not seem tenable in the light the jgrlacof deterrence it has recognized

under article 1.

Likewise, there is no possibility of violating tle¢her personal rights of the criminal by
killing him publicly. For that matter, the loss all his civil rights is concomitant to the
imposition of death penalty (Article 124(2)). Fwethif one wants to argue that public

execution of death penalty is contrary to humamitygand hence article 87 of the Code

© See article 35(2 and 3) of the Defence Force Proclamation, Proclamation No. 27/1996
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and article 18(2) of the Constitution), the courdegument will be what is contrary to
human dignity should not be the public executioedth penalty but the penalty itself.
Hence, when death penalper seis not challenged as contrary to human dignity, its
public execution may not be logically challenged @mtrary to human dignity.
Furthermore, it is possible to argue that the mukkecution of death penalty has a
pernicious impact on the conscience of the pubid awing to this its hidden execution
is preferable. However, the main purpose of detérpainishment is to produce such
pernicious impact on the conscience of the sodretyrder to make sure that what the
criminal did to deserve death penalty will not lepeated in the future. Therefore, it
seems hardly possible to justify the prohibitiontloé public execution of death penalty

from this perspective, too.

Interestingly, according to article 119 of the Codeath penalty cannot be executed on a
person who is fully or partially irresponsible ar a person who is seriously sick or on a
pregnant woman in as long as they continue to libanstate. It has to be noted that the
irresponsibilityreferred to here must be the one that existed®efoafter, but not at the
time of, the commission of the crime for which fenalty is imposed. Otherwise, a fully
irresponsible person at the time of committing ¢hiene will not be punished let alone
being sentenced to death. Similarly, a person whgartially irresponsible at the time of
committing a crime will be entitled to a freely mgated penalty as per article 49(1) of the
Criminal Code. As far as the sickness is concertiegiime of its existence is immaterial
unless it pertains to mental illness in which céseay raise the issue of full or partial
irresponsibility. The same holds water in relattonpregnancy. It may happen after or
before the commission of the crime but the occumenf pregnancy while committing a
crime is barely possiblg.

Finally, it is important to briefly look at articl&l7(3), second paragraph, of the English
and Amharic Versions of the Code. The two Versipnavide for different things in

relation to death penalty. The English Versionestat

n Actually, the chance is not zero since a woman may first rape, as part of her plan to kill, and
then atrociously kill a man as envisage under article 539 of the Criminal Code.
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The execution of the sentence shall be carriednatiiout any cruelties, mutilations or

other physical suffering.

According to this stipulation what is prohibiteddausing any physical suffering, which
includes cruelties and mutilations, in the courexacuting the penalty. For example,
the penalty cannot be executed by hanging becawsemethod is cruel or it involves
physical suffering. Hence, other sufferings suchpagchological due to delay in the
execution of the sentence (to be discussed belowptiseem to be prohibited under this

provision.

The Amharic version, on the other hand, makesdhewing stipulation:

YNV pxf YSiaS< uof ulkU- LA T“t-"U %enA: %ukM 1 Ul: “"AU %YM N<Cf
C=A’euf TE[O %} YKYK '-:: (The equivalent translatioof this stipulation isbefore
the execution of death penalty, the criminal shalt be subjected tany suffering

retaliatory measurer physical harmy

At first glance, the Amharic stipulation seems witlean, and inclusive of, the English
Version because the prohibition is not limited tbygical sufferings. It extends to
psychological sufferings as well. Hence, unnecgsdatay in the execution of death
penalty or doing something which psychologicallieafs the criminal (such as insulting
him by using derogatory words) until the penaltgxecuted is prohibited. However, the
two Versions deal with different subject-mattersl;ahence, neither of them is wider
than, and inclusive of, the other. While the Ergligersion concerns itself with what
should not happemluring (not before) the execution of death penalty, thahAric
Version concerns itself with what should not happefore(not during) death penalty is
enforced.
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Delay in executing death penalty and its ramifications

In recent years, there have been a number of dasesich delays in carrying out
sentence of death has been described as ‘unackeeall the condemned person has
brought proceedings based on a claim that, beazube inordinate delay, the execution
of the sentence would amount to cruel and inhumamspment and, as such, would be
unconstitutional? Therefore, if the execution of death sentenceoi®e human and
constitutional, it should be executed in reasongbkléod. Such period can neither be too
long nor too short. Of course, whatresasonable periods difficult to decide on. Yet, at
times the length of the period wasted before eirigrdeath penalty may be manifestly
unreasonable. For instance,Zimbabwe v Attorney-General cd3é was decided that
the execution of death penalty on four criminalerab2 and 72 months was declared to
be unconstitutional. It was stated that when it wagposed, the execution of the penalty
had been rendered unconstitutional in that the m@mizing factor of the prolonged
delay between the date of their being sentencedtlaaddate of proposed execution
contravenes constitutional principle and this istipalarly so when the delay was
accompanied by the harsh and degrading conditinderuvhich they had been confined.
Under such circumstance, the court entertainingése opted for setting aside the death
penalty and substituting life imprisonment instéath other caseGuerra v Babtiste™
death penalty to be executed about five years {aéer declared to constitute cruel and
unusual punishment as a result of which the seateras commuted. Hence, in those
countries where there are constitutional princigles principles of international law)
prohibiting cruel and unusual or degrading punistmeelay in the enforcement of death

penalty has the tendency to convert or commutéhdeatalty to life imprisonment.

Interestingly, it is argued that problems of resesrin the legal system could not be

allowed to excuse long delays. Regard must be bathd inhumanity of prolonged

261 South African, Journal of Criminal Law, 1997, p 313

3 Zimbabwe v Attorney-General, Zimbabwe 1993 (2) SACR 432 (ZS), 7 South African Journal of
Criminal Justice, 1996, p 406

™ As above, p 406-407

® Guerra v Babtiste (Trinidad and Tobago), Nov 6, 1995, Privy Council, 1 Journal of Criminal
Law, 1996, p 71-72
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periods awaiting execution on death row. Such delegnstitute cruel and unusual

punishment?®

On the other side of the fence, the time for thecakion of death penalty should not be
too short. For example, iGBuerra v Babtisteijt was declared that giving short notice of
the carrying out of death penalty would amountrieetand unusual punishment. Justice
and humanity requires that a man under sentenck=ath should be given reasonable
notice of the time of his executiéh Another purpose of such a reasonable notice is to
enable the criminal to exhaust the existing chamz®sto be killed® such as appeal,
amnesty or pardon. For example, when it comes loofi, the execution of death
penalty should not be ordered until the appeal ta convict lapses provided that the

right exists’®

Solitary confinement

It is also worth mentioning whether solitary comfinent can be used in relation to
criminals who are sentenced to death, merely becalithe type of their penalty, while
they are awaiting the execution of their death.c8&irsolitary confinement is a
psychological punishment and this type of punishmennacceptable, because it is cruel
and unusual per $&,t should not be imposed on such criminals mebelyause they are
condemned to death. But if the behaviour of thenicral warrants, for instance, if the
criminal is committing ‘in-prison’ offences, he cée subjected to solitary confinement

like any other prisoners.

In Ethiopia, psychological harm to a criminal awaitthe execution of death penalty is
prohibited under the Criminal Code (article 117)orebver, the Constitution prohibits
cruel and unusual punishment or treatment (artid® Hence, solitary confinement

® As above, p 72

" As above

® As above

o Appeal right does not exist if the case is seen by the Federal or State Supreme Court unless
fundamental error of law is pleaded. See also article 185ff of the 1961 Criminal Procedure Code
of the Empire of Ethiopia

% Thomas B. Benjamin and Kenneth Lux, p 287
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cannot be justifiably imposed on criminals condethteedeath solely on the basis of the

type of penalty they are serve.

8. 2 Execution of principal penaltiesfor petty offences

Petty offences are minor criminal conducts. They@arminal behaviours resulting from
the infringement of mandatory or prohibitive prowrss of a law or regulation issued by a
competent authority* As a result, unlike ordinary crimes, they entaty limited and
lenient principal criminal sanctions. These prirtipanctions, as discussed before, are
arrest and fine. The following part, therefore, Idewith how these two principal
penalties for petty offences need to be executetlitBs essential to keep in mind at the
beginning that those principles and rules governing execution of penalties for
ordinary crimes will be applicable to the executioh principal penalties for petty
offences in as long as the Code of Petty Offencesp other regulations or special laws
of criminal nature do not provide for contrary siigtion®? In other words, any legal gap
in relation to the execution of penalties for pettiences should be filled up by resorting
to the principles included in Part | of the Crimif@2ode in relation to the execution of

similar penalties.

8.2.1 Execution of arrest

As the discussion in Part | has revealed, arreghasonly principal penalty involving

deprivation of personal liberty which may be impbsehen petty offences are
committed. Once it is imposed, it should be exatuteahere is court warrant to that
effect like any other penalty so that the arrest sarve its purpose. But, unlike
imprisonment for ordinary crimes, arrest should ébecuted in special premises for

detention attached to courts or police statfSnEherefore, the execution of the sentence

8 See article 735 of the Criminal Code. Unlike ordinary crimes, petty offences can be created by
any competent authority.

8 See article 734 of the Criminal Code

% In most case, it may be unlikely that detention premises attached to courts exist. However,
there are such premises attached to police stations and they can be used for the purpose of
enforcing the sentence of arrest.
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of arrest cannot take place at the places whemmirals who are sentenced to
imprisonment serve their sentences. Indeed, the @osditively prohibits the detention of
a person who is sentenced to arrest for committiely offence in penitentiary or
corrective institutions or his confinement with gmmers serving sentences of
imprisonmen£* Such prohibition is logical because the two catiegoof criminals are
not in the same boat. If petty offenders are dethiat the same place or confined with
criminals of ordinary crimes, then, their arrestlwiltimately become imprisonment
although they cannot be punished by imprisonmeath(simple and rigorous) for petty
offences® After all, meriting lenient punishment is the lwagature of petty offence as

compared to ordinary crimes.

Interestingly, article 111 of the Code provides ttlaiminal sentence involving
deprivation of personal liberty has the obligatitm work as its essential element.
Nonetheless, article 748(2) of the Code cleariyussites that persons sentenced to arrest
should not be obliged to work or be entitled to veeration. This means, although it
involves the loss of personal liberty like imprisoent, arrest does not involve the duty to
work. Hence, a petty offender is at liberty to sayto any demand to work by those who
are in charge of executing his arrest. But if heiling to work, he can do any job he is

given; yet, he will not have the right to receieenuneration therefor.

While serving his sentence of arrest, a petty aféemmay receive food, mail and visitors
from outside to the extent compatible with the d¢uaitlity and general good order of the
place of detentiof° These entitlements are not limited in as longhasttanquillity and
good order of the place of detention remains ucttt Some of these treatments are not

available to prisoners serving sentence of imprsenmt.

Finally, it must be noted that the principle of seation based on sex applies to petty
offenders, tod’ Thus, the place of detention for females shoulddifierent from the

8 Article 748 of the Code
8 See article 746

8 Article 748 of the Code
87 Article 748 of the Code

140



place of detention for males. If the detention ptaare not different for various reasons,

then, at least the detention sections should berdift.

Another stunning stipulation in relation to the exton of arrest is the possibility of its
enforcement in a home or other establishment. l&rid9 of the Code states that when
personal or local conditions seem to justify i #xecution of arrest may take place in
the home of the arrestee or of another reliablequeror in any lay (secular) or religious
institution designed for that purpose subject tecarhite control or safegudftiSo, unlike
imprisonment which can be executed only in a prisorest can be executed at different
places including in the offender's own house. Botes the Code says such measure can
be taken if the personal or local conditions sdifjysone may wonder what these
personal and/or local conditions are. For examptle criminal is old or sick, he may be
allowed to serve his sentence of arrest in his ®Wwme or at any other places as
mentioned above. On the other hand, if there ardatention centres attached to courts
or police stations in a given locality for the exton of sentences of arrest, then, the
criminal can be made to serve his sentence of tameany of the places mentioned
before. Incidentally, it is worth raising that arpen who is sentenced to home arrest is
required to provide for his own up-keep. In fadheocan imagine the hardship such
stipulation entails under certain circumstancesg. iRstance, if the person is someone
who lives on daily earning, how can he provide fes own up-keep while he is

sentenced to home arrest since he cannot leav®ims or its surrounding?

The execution of sentence of arrest in one’s hoeeens favourable to a criminal. But
there are certain limitations which can still mdkm feel criminal or ‘prisoner’. Article
749(2) instructs that such person cannot leavddrise unless he secures permission to
that effect or in cases of force majeure. Intengyi, such permission can be ground only
exceptionally and by court. The only grounds alldvi@ the permission are performance
of religious duties, consultation of a physician,for receiving indispensable medical

8 What would happen if a person does not have house (built or leased) although the conditions
justifying home arrest are present? For example, what if the person lives on street? Should he
become street arrest by considering the street as his home? (This is relevant because at times
street may be taken as places of residence for some person)
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care or appearing before a judicial authority. Teation of the leave is limited to the
time strictly necessary for the purpose of the p&sian. In the case of force majeure, the
grounds can be as many as possible. For instaneelcanic eruption is threatening the
locality where the person lives, he can leave theeprovided that there is reasonable
fear of volcanic eruption (for instance, if it isogimate) and others are also taking
similarly measure. Moreover, if there is flood thening his life, he can leave the place
of his arrest. Similarly, if civil war breaks indhiocality, he can leave his home. Further,
it may be said that if someone is going to kill hitme arrestee may retreat because article
78 of the Criminal Code allows him to take the lato his hands and confront with his
aggressors only if he cannot avert this aggredsiamy other way. All these ground may
be taken as force majeure as far as the criminebmgerned. The vital question then is
whether such person is required to return to hisén@nce the force majeure ends.
Assuming that everybody gets back, should he beined|to get back to his home and
remain arrested in his previous home? Or shoulekitassumed that upon leaving his
home due the force majeure, his place of arrestrbes his new home and he cannot
leave this new home unless he secures permissiondrcourt provided that the grounds

for granting such permission to leave are fulfiled

Members of Defence Force and Young Offenders

If the person who has committed petty offence mseamber of the Defence Force and he
is sentenced to arrest, then, his arrest will leted in accordance military regulations

and the place of execution will also be the plaesighed for such persofis.

On the other hand, if the person who has commipetty offence is young (below
sixteen years of age) and he is sentenced to atinest his arrest should be executed in
school or home and, as provided under article $6th arrest takes place during the
leisure time of the young offender. Likewise, suaffender should be given specific
work that is adapted to his age and his circums&n8uch requirement actually aims at

keeping the young person busy. If school or homesais not practicable, the arrest will

8 sSee article 750 of the Code
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be enforced under the supervision of an instityteocharitable organization or reliable

person appointed by the court. Interestingly, thiesh of a young petty offender does not
have to be continuous. Hence, he may be requiredrie it for sometimes one day and
another on another day. Nevertheless, such amesot be for less than three hours at a

time; nor can it exceed fifteen days intofal.

Substitution of Compulsory Labour for Arrest

Like sentence of simple imprisonment, sentencerralsacan be changed to compulsory
labour if the circumstances or conditions of itfoecement so justify. For instance, when
there are administrative difficulties to executeiteace of arrest as mentioned under
article 107 of the Code, then, compulsory labouryrba ordered. Such compulsory
labour may be with or without restriction of thergenal liberty of the offender and it is

for the duration of the arrest; that is, in prinejdrom one day to three months. If there is
any gainto be derived from the compulsory labolient an amount not exceeding one-
third of the gain should go to the State. Once rggdie provision of the Code on the
conversion of arrest to compulsory labour does apyily to members of the Defence

Force who are on duty or young offend@rs.

8.2.2 Execution of fine

If a person is sentenced to fine for committingyeftfence, he should pay his fine. Such
fine should be paid in money and it should be forteto the authority that has created
the petty offence committéd. The payment should also be forthwith althoughdbert

may allow the convict a period not exceeding thremths to settle his fine if he cannot

effect the payment forthwit’. Moreover, like the payment of fine for ordinaryrees,

% See articles 750 and 161 of the Code

%! See article 751 of the Code

%2 Read article 90 with article 752 via article 734 of the Code. If the petty offence that is committed
is created by a regional government or its organs, then, the fine should be forfeited to that
government. If, however, the offence is created by the Federal government or its organs, then,
the fine should be forfeited to the Federal government although its collection may be made by
regional governments.

% Articles 93 and 752 of the Code
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fine for petty offences can be paid by installmerits fixing the amount of each
installments and the date for their payment, thetcshould consider the actual means of
the convict Yet, article 752 of the Code stipulates that thére fine should be paid up

in one year time.

If, on the other hand, the convict requests tdes#te fine by doing jobs, the court may
grant him the request and make him settle the liyngerforming work of equivalent
monetary value. In accepting the request, the cehauld consider the purpose of
punishment for petty offences and see whether tik w0 be performed in lieu of fine
can serve that purpose. This means, such substitafilabour for fine should not take
place simply to make things easier for the conbigt also, and primarily, to serve the

purposes of punishmeft.

At this juncture, one may wonder whether similaguest made by a young offender
should be accepted by the court. It seems logargue that if the young person is
capable of performing a given work and he canngttpa fine he is sentenced to, then,
the request can be granted. But can fine be imposegung offenders if they lack the

capacity to pay? Is article 167(2) of the Codevate to this question in any way?

The other possibility of executing the sentencénef for petty offence is by converting it
to compulsory labour. Article 753 instructs thatembver fine is not paid (fully or in
part) either in money or by performing work of egalent monetary value, the court
should order the convict to perform compulsory labwith or without restriction of his
personal liberty. But unlike similar compulsory ¢aip for ordinary crimes (article 96),
compulsory labour for petty offences entails thgnpant to the convict with an amount
upto one-third to be deducted and forfeited todbecerned authority. The duration of
this compulsory labor should be determined by thartcin accordance with the relevant
general provisions (articles 96 and 103). At thiacture, it is important to note that

articles 96 and 103 make different stipulationselation to the duration of compulsory

% The fine should not be divided into smaller amounts so as to lose its effect on the criminal. See
the discussion in relation the execution of fine for ordinary crimes.
% See article 752 and 95 of the Code
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labour. Under article 96, the duration can extepith iwo years while under article 103 it
cannot go beyond six months. So, although the cmamtdetermine the duration of the
compulsory labour according to the circumstancethefcase such as the amount of the
unpaid fine, the upper ceilings under the two pris article 753 refers to vary. Which

one of the two provisions should be used?

Members of the Defence Force and Y oung Offenders

Once again, if the petty offender is the membeahefDefence Force somewhat different
method of execution of fine is followed. Firstljkd any other person, he has to pay the
fine once and forthwith. If he cannot do so, thite, fine can be deducted from his pay.
Yet, such deduction cannot exceed one-fourth ofplaig unless he consents to more
deduction. The court ordering the deduction shdixidhe amount in consultation with

the military authority of the convict. If the petbjfender is a young person, then the fine
should be paid like others. But if he intentionalgils to pay the fine, it should be

converted to arrest on such conditions as the ¢bimits fit >

In both cases, the conversion of fine to compuldabpur is not authorized for various
reasons. In relation to the members of the Defémmree, compulsory labour should not
be imposed because firstly they are already atligfgosal of the State and secondly they
may not observe the conditions that may be attachedompulsory labour such as
restriction of personal liberty. In relation to yayoffenders, article 167(2) specifically
prohibits the substitution of fine by compulsoripdar. Is it possible to seize and sell the

property of a petty offender? Read article 73sefCode.
8.3 Execution of Concurrent Sentences
Before we consider the enforcement of concurrenalpes, it is necessary to understand

what is meant by concurrent penalties. Some peglee that concurrent sentence refers
to the sentence that is imposed for the commisefoconcurrent crimes in which the

% See article 754 of the Code
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period of imprisonment equals the length of thegkst sentenc¥. In this case, the
enforcement concurrent sentence does not needatpeasideration because it overlaps
with the discussion made earlier on as the sentesmoains one. But such penalty will be
aggravated since the concurrence will serve asggnagating circumstancé.On the
other hand, there are people who argue that caardusentence refers to a sentence that
is imposed [for crimes committed after convictiaor fone crime] while a person is
serving the penalty he is already sentenced to. therenforcement of concurrent
sentence in the second sense special consideiatimecessary because there seems to
exist some divergence between scholars. Some ditateconcurrent penalty runs
concurrently with the balance of the sentence ueslecutior®’ So, if the balance of the
already under execution penalty is greater thanseé@nd sentence (the concurrent
sentence), the execution of the concurrent sentem=efully and concurrently with the
initial sentence. If, however, the balance is lg&s the concurrent sentence, then the
enforcement of the concurrent penalty shall rurpamt concurrently with the initial
sentence. Indeed, there some who argue that théguaf the enforcement of concurrent
sentence should not be concurrent with the unfedgbrison term. According to them, if

a prisoner commits a crime while serving a sentesmu@é he is sentenced to another
punishment, the enforcement of the second punishstesuld not commence until the
expiration of the enforcement of the first sentefié&his means, the two sentences will

not run concurrently but consecutively.

In general, the general principles that are applecto the enforcement of penalties apply
here, too, whether concurrent penalties are erdocomcurrently or consecutively. For
instance, the enforcement of concurrent penaltylshioe in line with the respect for the
human dignity of the criminal, all his rights shdude respected to the extent possible as
discussed before. The same conclusion will be di&ene considers the Criminal Code.

In fact, as one can observe from articles 184, Iperar concurrent crimes is one

" Sentences (law), available at http://en.wikipedia.org/wiki/Sentence(law), accessed on 13
August 2008
% See for example articles 85 and 184ff of the Criminal Code
Criminal Law-Punishment-Concurrent  or  Consecutive  Terms, available at
http://www.atg.wa.gov/opinion.aspx?section=topic&id=12100, accessed on 13 August 2008
Criminal  Law-Punishment-Concurrent or  Consecutive  Terms, available at
http://www.atg.wa.gov/opinion.aspx?section=topic&id=12100, accessed on 13 August 2008
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provided that the crimes committed entail penaltkthe same nature. If, however, the
crimes committed entail penalties of different matsuch as fine and imprisonment, then
the court can imposed both of them (concurrent esmes)® In this case, the
enforcement of these penalties can be either coerduor consecutive as the case may
be. For example, if the court believes that thengral can pay the fine while serving his
sentence of imprisonment, then it an order the @@t of the fine in accordance with
article 93ff of the Criminal Code. This means, #rdorcement of the two penalties can
take place concurrently. However, if the court dee¢hat such concurrent enforcement is
not appropriate when it is seen in the light of gnmciples governing the execution of
sentences as discussed before, then it can susiperkecution of the sentence of fine
until the expiry of the execution of the sentendeingprisonment. For instance, if a
person is sentenced to four months simple imprigmtrand fine which equals 500 birr,
the court may require him to pay the fine after felease from jait®? Therefore, under
the Criminal Code, the enforcement of concurrentteseces may be concurrent or

consecutive depending on the circumstances ofabe.c

8.4 Execution of secondary penalties

The criminal Code recognizes two types of penalt@sicipal and secondary. These
secondary penalties are applicable to both ordiaa petty offices. The main reason
why they are used is due to the belief that thexehahabilitative effect. In other words,
courts should apply these punishments only if theljeve that the penalties are required
by the safety and rehabilitation of the criminakride, the mode of execution of these
penalties should also facilitate the rehabilitatmincriminals. These penalties include
caution, reprimand, admonishment, apology, temporar permanent deprivation of
rights, and reduction in rank if the criminal iseldier'® That is to say, courts can give
warning to criminals, appeal to their feelings bgywof reprimand or admonishment, or

require them to make apology publicly or even deptihem of certain right such as

191 This shows that in our criminal system, we can have concurrent sentences for both concurrent

crimes and consecutive crimes.
192 5ee for example article 93(2)
103 Articles 122-128, Criminal Code
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family rights, the right to elect, and the rightlie elected. If the criminal is a juridical
person, the secondary punishments may, in addittothe above ones, include its
suspension, closure and windingdpIn any case, the execution of all of them must be
in line with the purposes for which they are redegd; that are, rehabilitation and

reformation.

Summary

Dear reader, execution of criminal sentence idabemajor step in the administration of
criminal justice. It refers to the enforcement ahghments with the view to serving the
purposes of punishment. Every punishment, prin@pdl secondary, should be enforced.
Yet, the enforcement of these sentences should @motimers take into account the
rationales behind every type of punishment anchtiean dignity of the criminal. Thus,
the manners of execution the law provides, as dgal before, for every type of
punishment should be strictly adhered to.

194 Article 34 (2), Criminal Code
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Chapter Nine: Suspension and Discontinuance of Penalties'®

9.1 Suspension of Penalties
9.1.1 Rationales

In the past, all types of penalties were executkdr dhey were imposed because
execution is a natural step that comes after thgosmion of criminal punishment. But,
nowadays, it is believed that at times the intecdgustice may require resorting to a
different measure; that is, suspension insteadxetwion. The principal justification
behind suspension of penalties is the need to iéh&bd criminals'® Suspension
provides more rehabilitative opportunities thancetimn of sentences. Penalties may be
suspended after their execution has commenced amdhpreof is served or even before
such execution commences. The following sub-sestideal with different types of

suspension and the detailed rationales lying betmiaoh.
9.1.2 Conditional suspension of penalties

Conditional suspension of penalties, which is &sown agprobation,may be defined as
a ‘procedure under which a defendant, found guifta crime upon a verdict or plea, is
released by the court, without imprisonment subjecthe provisions imposed by the
court and subject to the supervision of the pralmesiervice **” So, probation is simply a
temporary postponement of the enforcement of alpebat with the intimidation to
incarceration if the conditions attached therete aot met. In Ethiopia, the law
sometimes allows the enforcement of simple impnsent by warning criminals that
they will be put behind bars if they do not obsertl@s and that conditions. Such mode
of enforcement of simple imprisonment has a reftabite effect on criminals and

rehabilitation is recognized under the Criminal €ods one of the purposes of

195 E6r the discussion in this Chapter, generally, see Dejene Girma Janka, p 189-192

16 5ee Aberra Jembre, p. 199
7 Frederic A. Hussey and David E. Duffee, Probation, Parole, and Community Field Service:
Policy, Structure, and Process, Harper and Row Publishers, New York, 1980, p. 35
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punishmen® since it can be a cornerstone of crime cortffoRehabilitation, if properly

administered, is the best correctional programctuewve the purpose of rehabilitation of
offenders and probation offers a variety of rehtdiiVe services unavailable in prison
such as jobs, counseling, therapy and educatiommdidition to being cheaper for

enforcement purpose?

At this juncture, it is necessary to keep in mihdttprobation remains punishment. It is a
sentence to local community supervision by a piohagagent' or it is a sort of
imprisonment in a local community than in a narq@ace (prison). This is so because at
times the strict confinement of a person sentertocesimple imprisonment may not be
necessary for the protection of the public anddégerrence and/or rehabilitation of the
criminal. It should, however, be noted that sudfivifege’ (that is, the privilege to stay
out of prison but under intimidation to jail) isagited subject to certain conditions.
Hence, a probationer is not free like other persmn&ilure to observe these conditions
will entail the execution of the suspended penaltlye materialization of the
intimidation). This is why probation is simply amporary postponement of the

enforcement of penalty.

Under the Criminal Code, probation is recognizedrefation to sentence of simple
imprisonment*? if its use is found relevant in the light of tharposes of the Criminal
Code. However, such suspension can only be grantedrts believe that it will promote
the rehabilitation and reinstatement of criminafsFor instance, suspension of simple
imprisonment cannot be granted if:

the criminal, although he does not have previouwiction, is sentenced to rigorous
imprisonment exceeding five years;

the criminal has previously already undergone &esee of rigorous imprisonment or

a sentence of simple imprisonment exceeding theaesyand he is sentenced againto one

108
109

Article 1, Criminal Code

Patrick R. Anderson and Donald J. Newman, Introduction to Criminal Justice, 5" ed, McGraw-
Hill, New York and others, 1993, p 287

HOAs above, p 288

11 As above, P 289

112 Articles 190 and 191, Criminal Code

113 Article 190, Criminal Code
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of these penalties for the crime he is tried. Hosvelf the previous simple imprisonment
exceeding three years is the result of aggravati@ccordance with articles 67 and 188,
suspension can be granted.

the criminal appears to be dangerous. If after idenisig the relevant factors such as
the antecedent, character, and attitude of theiramthe court believes that there is a
reasonable suspicion that the suspension will nedyce the desired result, it will not
grant suspensiolt® Stated differently, suspension is to be grantely dnthere is a

reasonable prospect of rehabilitating and reinmggatie criminal by granting the same.

As sated before, suspension of simple imprisonnstituld be subject to different
conditions. Some of these conditions, and the fadio be taken into consideration to
stipulate the conditions, are stated in the Critnade*® For example, the conditions
may include prohibiting the criminal from takingcahols, consorting with certain
people, not leaving a given place, and reportindpéoappropriate authorities. Thus, if the
criminal has to benefit from the suspension, hetrobserve these conditions if attached
to his probation. In default of observance of tlwnditions, the order granting the
suspension may be revoked at any time. For exanipliae court that granted the
suspension deems that the suspension will no lopgemote the rehabilitation and
reinstatement of the criminal because the probatig not observing the conditions of
the probation, it can withdraw the suspension ardkrothe execution of the simple
imprisonment. Similarly, if grounds disallowing tlseispension of penalties, as stated
before, are discovered subsequently, the suspensi@n will be revoked. Further, if the
criminal commits an intentional fresh crime durithg period of probation, the order of

suspension will be revokéd’

But if the order of suspension is to be revokedabse the probationer has committed a
fresh intentional crime, he should be given thétrigp be heard before the revocation.

This is meant to check whether the commission efdiime was justified or not. For

114 Article 194, Criminal Code

15 Articles 191, 192,195,196, Criminal Code
118 Articles 197-200, Criminal Code

17 Article 194(4), Criminal Code
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instance, if a person commits a crime being inadéesof necessity or self-defense, the
suspension should not be revoked. If, on the dthed, the commission of the crime is
not justified, the suspension will be revoked ared vill not be entitled to second

suspension; instead he might be subjected to aragagd penalty for the fresh crime on

ground of recidivisnt!®

9.1.3 Conditional release of criminals

Conditional release, which is also callpdrole, refers to the suspension of a penalty
which is under execution subject to certain limitas (conditions). This implies that a
person is once put in a jail for the crime he hammitted does not mean that that is the
end of everything. There is still a possibilityitaerrupt the enforcement of the penalty
and release the prisoner on condition provided ¢betin requirements exist. Under the
Criminal Code, such release of a criminal is re@gphprovided that:

his conduct has been satisfactory; that is, ifirduhis stay in a prison the criminal by
his work and conduct gave tangible proof of hisriowement;

he has served two-third of the sentence of imprst or twenty years in case of
life imprisonment;

he has repaired, as far as he could reasonabdxected to do, the damage found
by the court or agreed with the aggrieved party;

his character and behaviour warrant the assumiainhe will be of good conduct
when released and that the measures will be efeecnd

he is not a recidivist®

As far as the initiation of conditional releasecisncerned, the court may order the
conditional release upon thhecommendation of the prison managemenupon the
request of the criminalThe director of the prison has the yub recommend the

conditional release of the prisoner where the ctads for granting it are satisfied.

18 Article 200(2)(3), Criminal Code
119 Articles 113 and 202, Criminal Code

152



Besides, if the prisoner petitions, he has the datgubmit the petition to the court

together with his opinioff°

If a court permits the conditional release of thiegner, it should fix the period for which
the probation is to last. Normally, the period oblpation should extend from two to five
years. However, if the probationer was servingesese of life imprisonment, the period

shall extend from five to seven yedfs.

Similarly, if conditional release is granted, theud should state the conditions the
probationer will be subjected to during the perdghrobation. If these conditions are not
observed, the conditional release can be revokddhenprobationer will be sent back to
the place where he was serving his sentence. Haowdvihe criminal completes the

period of probation without disregarding the coiwis attached thereto, his release will

be final and his penalty will be extinguish&d.

It should be noted that conditional release dodsapply to petty offenders who are
sentenced to arrest. See article 747(2) and explay? Moreover, consider the different

between and arrest to justify why arrest does ntatileconditional release!

9.2 Discontinuance of the enforcement of penalties

9.2.1 Rationalesfor discontinuance of execution of sentences

Sentences are imposed does not necessarily meathéyawill be executed. At times
they may be discontinued either before executiommences or while its execution is
underway. The reasons for such discontinuance efettecution of sentences include
impossibility to execute or continue to executé@kss, or other factors such as politics.
In any case, the following part is devoted to thasideration of some of the grounds on
which the execution of penalties will be discongdu

120 Article 203, Criminal Code
121 Article 204, Criminal Code
122 Article 206, Criminal Code
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9.2.2 Groundsfor discontinuance of penalties
9.2.2.1 Death of the convict

Under article 215, the Criminal Code provides thatdeath of a convicted persatter a
sentence has been passed puts an end to the eméotcef the penalties and any
measures pronounced. The rationale behind sucld sfaobvious. It is not possible to
execute any penalty on a dead person. For exampl@erson convicted of a crime was
sentenced to death penalty but he dies before kiled, then, his death penalty cannot
be executed because a person has only one sobkearahnot die more than once. In the
case of imprisonment, too, a dead person’s corpngat be imprisoned. In relation to
other penalties such as fine, it is not about imsjility as such but about the purpose of
the punishment by itself that matters. If fine ¥@euted on the property of the deceased,
then, the fine cannot serve its purpose becausedhect can neither be deterred nor
rehabilitated*® Therefore, the death of a convict puts an enchéoexecution of any

penalty.
9.2.2.2 Period of limitation

Generally, period of limitation refers to a defenpperiod of time within which something
has to be done. Therefore, in relation the exenutib penalties, period of limitation
simply refers to a definite period of time withirhieh penalties should be enforced. This
implies that penalties imposed on someone need enforced in a given period of time.
If the execution does not take place within suchetiframework, then, it will not be
executed. But it must be noted that such peridafation varies depending on the type

and extent of penalties.

Under the Criminal Code, the running of periodiofifation is recognized as one of the
grounds for the discontinuance of the executiopeasfalties. Article 223 of the Code says

that unless otherwise expressly provided by lawemwfor any reason whatsoever the

128 However, it may be argued that at least the purpose of general deterrence; that is, deterring

the general public from committing future similar crime can be served if fine is executed on the
property of the deceased.
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sentence has not been enforced within the periddanaf stipulated for its enforcement,
the right to enforce it will be extinguished anc thentences ceases to be enforceable.
There are three important points to note heretl¥ire running of period of limitation
kills the right to execute penalty. Secondly, thening of the period of limitation further
makes the penalty non-enforceable. Thirdly, the lofsright to enforce penalty and the
non-enforceability of a given penalty after sometimorks only so long as there is no
contrary stipulation made by law. This means, iéréhis any law that expressly
proscribes the barring of the execution of penfaltya given crime, then, the execution of
sentence in relation to that crime will always r@maossible; that is, the right to enforce
the sentence will exist forever and the sentense l@mains enforceable forever. So, the
crime committed here is not subject to the stadfitémitation. Can you think of any law
that expressly prohibits the application of thetudta of limitation to the execution of
sentence imposed for the commission of a giveneciimEthiopia? Do you think that
article 28(1) of the Constitution is one of the taanvisaged under article 223(1) of the

Criminal Code?

It should be noted that the Code imposes duty uadede 223(2) on appropriate judicial
and administrative authorities to observe periotdnoitation on their own initiative. This
means, the defence of period of limitation agaihstenforcement of penalties can (and
should) be raised by courts, prosecutors or coedigiersons. At this juncture, it is
necessary to bear in mind that the running of jgeoiblimitation before the execution of
a given penalty does not erase or prohibited they ef the criminal’s conviction into the
judgement register of the criminf Hence, statute of limitation prohibits the exeonti

of penalty but not the entry of the conviction iatariminal’s record.

In the Criminal Code, two types of period of lintitens have been recognized: ordinary
and absolute. Ordinary period of limitation can édended if its running is stopped
whereas absolute period of limitation cannot bleaalgh there are stoppages. Article 224
of the Code provides for the list of ordinary periaf limitations. It states that ordinary

period of limitation of the penalties or measureslisbe as follows:

124 See article 223(3) of the Code
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thirty years for death sentence or a sentencadoraus imprisonment for life;
twenty years for a sentence for rigorous imprisennfior more than ten years;
Ten years for a sentence entailing loss of libErtynore than one year;

Five years for all other penalties or measures.

The provision further stipulates that the execubbtighter penalties will be bared at the
same time with severe penalties in the event oCwoent penalties. For example, if
someone is sentenced to five years rigorous impme&mt for committing rape, in
principle, this penalty will not be executed aften years have lapsed. If, however, he
committed homicide as a concurrent crime with thperand he was sentenced to 11
years for the homicide and five years for the rapen, the execution of the penalty for
the rape will be barred only after twenty years éhalapsed because the period of
limitation for the severer penalty controls theation of the execution of the penalty for
the crime of rape. Not only that; with regard kmge crimes in relation to which the
period of limitation works, the limitation of theipcipal penalty entails the limitation of
secondary penalties or measures. Such limitatiothhdu applies to the confiscation of

property related to the fine as W,

As far as the calculation of ordinary period ofitstion is concerned, article 225 of the
Code makes the following stipulation. Firstly, gheriod starts running from the day the
sentence has, being final, become enforceablenftfreement has already commenced
but it is interrupted because the convict has edatdéhe calculation begins from the date
of the evasion. If the execution of the sentenéetesrupted because the convict has been
granted suspension but the suspension is revokedvliatever reason, the period of
limitation starts running from the time the resuroptof the execution of the sentence
has been ordered. In the case of concurrent crithescalculation of the period of

limitation depends on the calculation of periodiwiitation for the most severe penalty.

Another relevant point worth considering pertainstiie stoppage of the running of

period of limitation. The operation of period ofmitation may be stopped under two

125 Article 223(2) of the Code
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circumstances: when there is suspension or inteorupFirstly, the limitation of penalty
or measures will be suspended?f:

The penalty or measure cannot be carried out direged under the provisions of
the law as long as such impediment subsists;

the convict enjoys the benefit of suspension obation or was granted time for
payment;

the convict is imprisoned pursuant to a penaltpiéng loss of liberty or an order
of measure.
For example, if penalty or measure cannot be erdchécause the convict is seriously
sick although the iliness was caused deliberatelgvbid the penalty or measure, period
of limitation will not run against the enforcemenit such penalty or measure. If it has
started running, it will be suspended until suchetithat the person becomes fit to serve
his sentence. Moreover, the running of period ofithtion will be suspended if the
convict is on probation or released on conditian.this case, action has been taken
against him although the type of action is notc8iri speaking the same with
imprisonment. Further, if the convict is alreadyws®g another sentence or is detained in
accordance with law, then, his period of limitatioannot run because it may not be
possible to executed another penalty or measuiasigam simultaneously in as long as

the imprisonment continues.

Secondly, the running of the period of limitationllvbe stopped if it is interrupted.
Article 227 instructs that limitation shall be imapted by any act for the enforcement, or
aiming at the enforcement, of the penalty perfortmgdhe authority responsible for such
enforcement. In other words, if the process to etesthe penalty is set into motion, then,
the period of limitation that has commenced runminigbe interrupted. But such process
will interrupt the limitation only if it is taken yb the authority responsible for the
enforcement of the penalty. For example, if thertthat has sentenced a criminal to jail
term sometimes later issues warrant of imprisonpm&nth measure can be taken as an
appropriate order capable of interrupting limitatjperiod. This is so because no one can
be imprisonment without court warrant to that effédence, to some extent courts are

126 Article 226 of the Code
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also responsible for the enforcement of penal@sthe other hand, if the warrant was
already given but the executive organ has notaletrt measure to enforce the penalty or
measure, the limitation will be interrupted as sam measure for or aiming at the
execution of the sentence is taken. But one magtmurehow far this measure should go
to interrupt the limitation. For instance, should @t aiming at enforcing sentence of
imprisonment be notified to the convict to be afolenterrupt the limitation with regard
to such penalty? Or, does it suffice if the resgi@asorgan makes some sort of efforts to

start enforcing the sentence?

With regard to absolute period of limitation, aei228 of the Code states that the
limitation of penalty or measure shall in all cinestance be final when the ordinary
period of limitation discussed before is exceedgdbe half save when, during this
period, the criminal showed that he is dangerouscdaymitting an intentional crime
punishable with at least rigorous imprisonmentptioit differently, if a given penalty or
measure is not enforced during the ordinary pedbdimitation, it will be barred by
limitation. However, the running of ordinary periotllimitation can be stopped either by
suspension or by interruption. However, the runnifigabsolute period of limitation
cannot be stopped by these facts. Thus, if thenardiperiod of limitation for the
execution of a given penalty is ten years, its albsgperiod of limitation is 15 years
(ordinary period of limitation plus half of thigritation) regardless of any suspension or
interruption during this period and such penaltyrezt be enforced after the expiry of the

fifteen years since the penalty became finally eoferceable.

Although absolute period of limitation is not sutijéo stoppage as a result of suspension
or interruption, there still is a factor that caagsits running. Such factor is imputable to
the convict himself. If the convict manifests hianderousness by committing another
crime before the absolute period of limitation b®es operative, then, the running of
such period of limitation can be interrupted. Bie crime has to be intentional and it
must entail rigorous imprisonment to stop the ragnof absolute period of limitation.
Accordingly, if the convict commits while absoluperiod of limitation is running a

crime by negligence, the running of absolute pewnbdimitation will not be stopped.
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Likewise, if the crime committed is intentional buit does not entail rigorous
imprisonment or the crime is justifiable or excusakhe running of the limitation period
will (and should) not be stopped. What is the rasatfon of not letting benefit a

dangerous convict from absolute period of limitato
9.2.2.3 Pardon

Pardon in relation the execution penalties or messtefers to an act of exonerating a
person or group of persons from the consequenammimitting crimes. The obvious
consequence of committing a crime is criminal pamsent and a person who is pardoned
will not be punished. Or, if his punishment has wegthen, it will be interrupted or

discontinued. But why is pardon given to someone/imbed of committing a crime?

It is argued that pardon may be granted fully ortlpaand full pardon serves two
purposes: remedying miscarriage of justice and vémgathe stigma of a conviction (and
disabilities entailed)?’ But unlike amnesty which implies the abolition the offence

committed, pardon implies only forgivené$8.in one case, the following points were

made in relation to the effect of pardtm:

Pardon restores civil rights and terminates legahsequences flowing from the
conviction, but the record of guilt cannot be abiitted. Even a presidential pardon with a
recital of the belief that the offender was inndcenil not eradicate the judicial finding
of guilt. Although pardoned, one is still a conedtcriminal because the executive has no
power to direct he judiciary to forget the facttbé prior conviction; it is a record of the

court that cannot be erased or blotted out.

27 Amnesty and Pardon-Clemency Powers in The  Twentieth  Century,

http://law.jrak.org/pages/507/Amnesty-Pardon-Clemency-powers-in-twentieth-century.html,
accessed on 17 July 2008

128 As above

129 people v Carlesi, 154 App. Div. 481, 139 N.Y. Supp. 309, (1914), Miami Law Quarterly,
‘Criminal Law-Pardons-Habitual Offender Laws’, p 148
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The bottom-line is pardon does not entail the eain of the crime committed but it
simply brings about forgiveness for the crime cottedi Hence, if a convicted criminal
is serving his sentence, the enforcement of theerea will come to an end if he is fully
pardoned. Then, he will be treated as though heseaded his sentence fully, not as
someone who has never committed a crime, whethéakhestarted serving his sentence

or not.

In Ethiopia, too, pardon can be granted and thenrparpose of granting pardon is to
ensure the welfare and interest of the pubfidzor instance, article 229 of the Criminal
Code states thainless otherwise provided by law, a sentence magméted in whole
or in part or commuted into a penalty of a lessatune or gravity by an act of pardon of
the competent authoritoreover, it provides thggardon may apply to all penalties and
measures whether principal or secondary and whatebeir gravity, which are
enforceable As one can see from this stipulation, the eff#ficpardon in our criminal
system is wide. Firstly, the Code states that it ba granted in whole or in part.
Secondly, it may be granted remit or cancel penaltyhole or in part or to mitigate or
commute the penalty imposed to a lesser penalgtefbre, full pardon that is granted to
remit penalty or measure has the capacity to dberéxecution of the penalty or measure
if it is already underway, or to prevent the comp®nent of the execution of penalty or

measure if it has not yet begun.

Interestingly, as the above excerpt reveals padimes not entail the abolition of the
crime committed even when it is granted in full.eT@riminal Code also takes the same
stand. Under article 229(2), it provides tphatdon shall not cancel the sentence the entry
of which shall remain in the judgement registethaf criminal and continues to produce
its other effectsAccordingly, pardon does not make a pardoned camimnocent but
only relieves him of his criminal liability. As @sult, if he commits another crime in the
future, his record in relation the crime for whibk has been pardoned can be used to

assess his sentence for his new crime or to treslike a habitual offender.

130 Article 11 of the Procedure of Pardon Proclamation, Proclamation No. 395/2004, FEDERAL
NEGARIT GAZETA OF THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA, 10th Year No.
35, ADDIS ABABA-17th April, 2004
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In Ethiopia, who does have pardoning power? Canofffiee of prime minister give

pardon? What about the President? Parliament? @airidisters? Courts? Can pardon
be granted in relation to all kinds of crimes? Sdele 28 of the FDRE Constitution and
articles 3, 4 and 10 of the Procedure of Pardoncl&mmation, Proclamation No.
395/2004.

9.2.2.4 Amnesty

The termamnestycomes from Greek wordmnestiawhich meansblivion. As such, it
refers to a legislative or executive act by whicétate restores those who may have been
guilty of an offence against it to the position inhocent persons. Indeed, amnesty is
more than pardon in as much as it obliteratesghllremembrances of the offerték.

In international law, amnesty refers to an act tfang and forgetting past offenses
granted by the government to persons who have dpaiéig of neglect or crime. The term
is applied to rebellious acts against the state.ndsty differs from pardon in that
amnesty causes the crime to be forgotten, wheraedop, given after a conviction,
exempts the criminal from further punishment. Anipes usually granted to a class of
criminals or group of persons who may have comahierime and is offered in order to

restore tranquility in the staté

Therefore, in the expression of Blackstone, amnesign act that makes a criminal a
‘new man’. It is an act that changes or cleanspth&t. Nothing in relation to the offence
committed is to be remembered in the future. Iréhare criminal records available in
relation to those who are granted amnesty, thoserds will be erased, rendered
valueless or void. So, for all practical purposed m the eyes of the law, a criminal who
has been granted amnesty will be treated as thbedtad never committed the crime in
respect of which the amnesty is obtained. But oag wonder why amnesty is granted to

criminals. Indeed, there are different reasons amnesty is granted. First, it may be

131

1o Amnesty, http://en.wikipedia.org/wiki/Amnesty, accessed on 17 July 2008

Microsoft Encarta Encyclopaedia Deluxe, 2004
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granted when the authority decides that bringingems into compliance with law is
more important than punishing them for past offen&econd, amnesty avoids expansive
prosecutions especially when massive numbers ofateis are involved. Third, it
promotes violators to come forward who might otheeAhave eluded authorities. Fourth,
it promotes reconciliation between violators andisty. Fifth, in countries like France,
amnesty may be granted to reduce prison populatidithese are some of the purposes

to be served when amnesty is promulgated or grdotediminals’.

The Criminal Code provides for the possibility ofagting amnesty by making the
following stipulations under article 230.

(1) Unless otherwise provided by law, an amnesty magrbated in respect of
certain crimes, or certain classes of criminalshegi absolutely or subject to certain
conditions or obligations, by the appropriate cotape authority, when circumstances

seem to indicate that such a measure is expedient.

When a sentence has been passed an amnesty c#neslswell as all its other
consequences under criminal law. The convictiorl $leapresumed to be non-existent
and the entry deleted from the judgement regidtéreocriminal.

Pursuant to the first sub-article, in principle, reasty can be granted by competent
authority to certain criminals or in respect of tagr crimes. Such grant can be
conditional or unconditional. However, there argaia criminals or crimes in relation to
which amnesty cannot be granted. For instance,imaisr who commit crimes against
humanity cannot be granted amnesty. Thus, crimagstghumanity such as genocide,
torture, slavery, forced disappearance, summargutiom, etc are crimes in respect of
which amnesty cannot be promulgatéiWho is the competent authority to grant
amnesty? Can the House Peoples’ Representativesilyate amnesty? What about the

Council of Ministers?

133 Amnesty, mentioned before, and Amnesty and Pardon-Clemency Powers in The Twentieth

Century, also mentioned before
13 See article 28 of the Constitution
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The second sub-article of article 230 regulateseffects of granting amnesty. As it can
be understood from the provision, amnesty has @pivg effect. If it is granted, amnesty
turns the clock back and makes things that havedraga not happened. Because, after
all, the conviction of a person who is granted astymdy itself will be presumed to be
non-existent and its entry into the judgement tegisf the criminal will be deleted. This
means, if sentence is passed against such perdatsaxecution is underway, then, the
execution of such sentence should come to an etraylutly. If its execution has not
commenced hitherto, it will never commence becardercing the sentence against a
person who has been granted amnesty is as goautas, eyes of the law, punishing an
innocent person. Therefore, if a person who is tgchamnesty in relation a given crime
commits another crime, he will be treated as thahghcrime was his first crime. Hence,
he will not be regarded as a recidivist since mgheéxists in relation to him in the

judgement register of the criminal.

9.2.25Parole

As discussed before, parole can be granted to smmm@nals who can fulfill the

requirements attached thereto. When it is operatiken, parole has the effect of
discontinuing the enforcement of penalty. But a Beginning, unlike other grounds,
parole discontinues the execution penalty only mmaply. Such discontinuance will
become permanent only after sometimes and on d¢onditat the parolee effectively
undergoes his period of parole. Therefore, parbkffectively undergone, has the effect
of discontinuing the enforcement of penalty (impnsent) like the other grounds

discussed before such as pardon.

Summary

Dear reader, normally once penalties are imposeg #hould be enforced and the
enforcement should take place without interruptiddevertheless, at times, the
enforcement of penalties may be suspended or upted for overriding reasons. The

laws we have right now allow us to suspend the @@t of certain penalties in relation
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to certain categories of criminals with the viewfdoilitate their rehabilitation. Moreover,

criminals who have already commenced serving tls&intences may be granted
conditional release if this is deemed necessanckieve the objective(s) of the criminal
law. Furthermore, the enforcement of punishment bmguspended or discontinued if,
inter alia, the criminal is pardoned, granted arhnedies or the enforcement of the

penalty is barred by limitation if limitation app8 under the circumstance.
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